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Union  Pao.  Rt.  Co.  v.  Henry. 

(Supreme  Court  of  Kansas.    May  6,  1887.) 

1.  Negligence— Railroad  Crossing — Instruction. 

In  an  action  against  a  railway  company  for  damages  to  a  team  and  omnibus  In- 
jured at  a  public  street  crossing  in  a  city,  where  the  railway  company  was  liable 
for  ordinary  negligence,  and  the  injury  caused  by  its  negligence,  and  the  court  in- 
structed the  jury  that  if  they  found  the  plaintiff  was  not  guilty  of  contributory 
negligence,  or,  if  negligent,  that  his  negligence  was  slight,  and  did  not  directly  con- 
tribute to  the  injury,  to  find  for  the  plaintiff,  held  not  error.1 

2.  Damages— Evidence  op— Instruction. 

Where  plaintiff  introduced  two  witnesses  to  prove  his  damages,  and,  before  rest- 
ing his  case,  declared  that  there  were  yet  other  witnesses  to  prove  damages  if  the 
defendant  intended  to  dispute  Hie  amount  so  proven,  and  counsel  for  defendant  an- 
nounced that  defendant  would  introduce  no  testimony  on  the  question  of  damages, 
and  no  further  evidence  is  given,  held  not  error  for  the  court  to  instruct  the  jury 
that,  if  they  found  for  the  plaintiff,  he  was  entitled  to  recover  the  amount  as  shown 
by  the  undisputed  testimony  of  plaintiff. 

8.  Negligence — Railroad  Crossing — Evidence. 

Where  an  injury  was  caused  by  a  railway  company  by  backing  a  freight  train  on 
the  public  street  of  a  city,  on  a  dark  night,  and  no  flag-man  was  present  at  the  cross- 
ing, that  fact  is  competent  to  be  submitted  to  the  jury,  where  it  is  also  shown  that 
no  one  was  on  the  rear  end  of  the  train,  and  no  signal  or  warning  was  given  before 
backing  the  train. 

4.  Same— Instructions. 

Where  the  court  in  charging  the  iury  defines  the  different  degrees  of  negligence, 
and  instructs  the  jury  that  the  only  question  for  them  to  determine  is  the  negli- 
gence of  the  respective  parties,  and  that,  if  they  find  from  the  evidence  that  the  de- 
fendant had  done  wrong  and  caused  the  injury,  a  prima  facie  case  for  compensation 
was  made  out,  held,  that  the  use  of  the  rrord  "  wrong"  was  equivalent  to  "negli- 
gence," and  was  not  misleading. 

(Syllabus  by  Oogston,  O.) 

Error  to  district  court,  Clay  county. 

James  A.  Henry  brought  this  action  against  the  Union  Pacific  Railway 
Company  to  recover  damages  sustained  by  the  backing  up  of  a  train  of  cars 
over  his  omnibus  and  team,  at  Clay  Center,  Kansas.  Plaintiff  alleged  the 
fact  to  be  that  on  December  5, 1883,  he  was  the  owner  of  an  omnibus  and  team 
of  horses  used  by  him  in  conveying  passengers  from  the  railway  depot  to  plain- 

;  Respecting  what  constitutes  negligence  in  crossing  a  railroad  track,  see  Kelly  v. 
Pjimsyivania  R.  Co.,  (Pa.)  8  Ail.  Rep.  856,  and  not*. 
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tiff1  s  hotel,  and  that  on  said  day  he  had  in  his  employ  one  Watrous  in  charge 
as  driver  of  said  team ;  that  said  driver  drove  to  the  defendant's  depot  to  re- 
ceive passengers  to  arrive  on  the  7:30  r.  m.  train;  that  said  train  was  the  reg- 
ular evening  train,  and  composed  of  freight  cars  and  one  passenger  coach,  the 
passenger  coach  being  on  the  rear  of  the  train.  After  the  train  arrived,  and 
the  passengers  were  received,  the  driver  started  to  drive  to  the  hotel,  and  to 
do  so  he  had  to  drive  about  one  block  parallel  with  the  defendant's  railway 
track,  to  the  Fifth-street  crossing,  where  he  would  have  to  cross  the  track. 
About  the  time  he  started  from  the  depot  the  defendant's  train  commenced  to 
back  "up  towards  the  Fifth-street  crossing,  and  stopped  with  the  passenger 
coach  standing  about  one-third  in  the  street.  The  driver  waited  until  the 
train  stopped,  when  he  started  across  the  track.  At  this  point  there  is  also  a 
side  track,  and,  when  between  the  two  tracks,  a  loose  car  came  down  on  the 
side  track  in  the  rear  of  the  team,  which  frightened  the  horses,  and  before 
the  driver  could  control  them,  they  backed  the  omnibus  against  the  rear  end 
of  the  passenger  coach,  and  before  he  could  get  disengaged  from  the  coach 
the  train  again  began  backing  up*  pushing  the  omnibus  and  team  before  it 
for  about  50  feet,  and  finally  ran  the  omnibus  and  team  down,  damaging  the 
omnibus,  and  killing  one  of  the  horses.  Plaintiff  claimed  damages  to  the 
amount  of  $499.  All  of  which  allegations  the  defendant  denied,  and  alleged 
that  the  accident  complained  of  by  plaintiff  was  caused  by  the  negligence  of 
the  plaintiff  or  his  employe.  Trial  by  jury.  Verdict,  special  findings,  and 
judgment  for  the  plaintiff  for  $391.50,  and  costs.  The  defendant  brings  the 
case  here. 

A.  L.  Williams,  J.  P.  U8?ier,  and  Chas.  Monroe,  for  plaintiff  in  error.  J. 
8.  Walker  and  Harkness  <&  Godard,  for  defendant  in  error. 

Clogston,  0.  The  principal  complaint  made  by  the  defendant,  plaintiff  in 
error,  is  in  the  instructions  the  court  gave  to  the  jury.  The  record  in  this 
case  discloses  but  two  issues  over  which  there  was  any  controversy  at  the 
trial:  First,  was  the  injury  caused  by  the  negligence  of  the  defendant? 
Second,  was  the  plaintiff  guilty  of  contributory  negligence  directly  causing 
the  injury?  The  findings  of  fact  by  the  jury  being  in  favor  of  the  plaintiff, 
and  against  the  defendant,  on  both  of  these  propositions,  and  the  evidence  tend- 
ing to  support  all  of  said  findings,  and  said  findings  being  consistent  with 
the  general  verdict,  we  will  therefore  not  examine  the  evidence  further  than 
to  ascertain  if  the  instructions  complained  of  are  correct  under  the  evidence 
given. 

Plaintiff  complains  of  the  first  instruction  given  by  the  court,  which  is  as 
follows:  "This  is  an  action  brought  by  the  plaintiff  to  recover  damages  from 
the  defendant  for  injuries  to  the  property  of  plaintiff  sustained  in  a  collision 
between  the  omnibus  and  horses  of  the  plaintiff  and  the  railway  train  of  the 
defendant.  There  is  no  controversy  as  to  the  fact  that  the  collision  occurred ; 
that  it  occurred  in  the  city  of  Clay  Center,  at  and  upon  the  crossing  of  Fifth 
street  and  the  railway  track  of  the  defendant;  and  no  controversy  as  to  the 
amount  of  damages  sustained  by  the  property  of  the  plaintiff;  the  only  ques- 
tion in  the  case  for  the  determination  of  the  jury  being  as  to  the  negligence 
or  want  of  due  care  of  the  respective  parties,  or  their  employes,  and  the 
amount,  if  any,  that  the  plaintiff  is  entitled  to  recover,  as  shown  by  his  un- 
disputed testimony." 

And  the  counsel  particularly  complain  of  these  words  in  the  instructions, 
"And  the  amount,  if  any,  that  the  plaintiff  is  entitled  to  recover,  as  shown 
by  his  undisputed  testimony;"  insisting  that  this  part  of  the  instructions  is 
not  supported  by  the  evidence.  We  see  no  error  in  this  charge.  The  evidence 
as  to  the  extent  of  the  damages  sustained  was  not  disputed,  and  the  attention 
of  counsel  was  called  to  this  fact  at  the  trial.  Plaintiff's  attorneys  an- 
nounced that  they  had  a  number  of  witnesses  to  establish  the  damages  by, 
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If  the  defendant  expected  to  controvert  this  question;  and  counsel  for  the 
defendant  stated  in  reply  that  they  would  not  offer  testimony  on  that  ques- 
tion. In  the  face  of  this,  can  counsel  say  that  the  jury  had  a  right  to  disre- 
gard the  testimony  of  the  plaintiff  and  his  employe  Watrous  upon  this  ques- 
tion of  damages?  If  counsel  desired  to  insist  upon  this  proposition,  they 
ought  to  have  made  no  admissions  that  kept  plaintiff  from  introducing  the 
remainder  of  the  evidence  tending  to  show  the  damages  claimed;  but,  having 
done  so,  we  think  the  question  of  damages  was  admitted,  and  that  the  court 
gave  the  proper  instructions. 

Counsel  also  complain  of  the  second  instruction  given  by  the  court,  which 
is  as  follows:  "(2)  In  considering  this  case,  you  will  first  determine  whether 
the  defendant  or  its  employes  were  guilty  of  negligence  in  the  operation  and 
management  of  its  road  and  train  which  resulted  in  the  injuries  complained 
of.  If  you  determine  this  question  in  the  negative,  you  need  not  inquire  fur- 
ther, but  return  a  verdict  for  defendant.  If  you  determine  that  there  was 
such  negligence,  you  will  then  inquire  further  whether  there  was  contribu- 
tory negligence,  on  the  part  of  plaintiff  or  his  employe,  such  that,  under 
other  instructions  given  in  this  case,  he  ought  not  to  recover.  If  you  find 
there  was  such  contributory  negligence  on  the  part  of  the  plaintiff  or  his  em- 
ploye, you  will  return  a  verdict  for  the  defendant.  If,  however,  you  find  that 
the  defendant  was  guilty  of  either  ordinary  or  gross  negligence,  and  that  the 
plaintiff  was  not  guilty  of  contributory  negligence,  or,  if  negligent,  that  his 
negligence  was  slight,  and  did  not  contribute  directly  to  cause  the  injuries 
complained  of,  you  will  then  find  for  the  plaintiff,  and  assess  his  damages  at 
such  sum  as  you  believe  from  the  evidence  he  has  sustained." 

Counsel  insists  that  this  instruction,  in  relation  to  the  negligence  of  the 
plaintiff  or  his  employe,  was  misleading  and  erroneous.  Plaintiff  in  error 
does  not  contend  that  his  instruction,  as  an  abstract  proposition  of  law,  is  not 
correct,  but  that,  under  the  facts  of  this  case,  it  was  misleading:  that,  if  the 
driver  of  the  team  was  negligent  at  all,  it  did  contribute  directly  to  the  in- 
jury. This  would  be  true,  taken  as  shown  by  the  testimony  offered  by  the 
defendant  alone.  Taking  it  for  granted  that  the  train  never  stopped  backing 
until  after  the  accident,  and  that  the  driver  drove  his  team  on  the  crossing  in 
front  of  a  moving  train,  this  instruction  might  be  misleading;  but  the  testi- 
mony offered  by  plaintiff  that  the  train  was  standing  still;  that  the  driver  had 
no  notice  that  the  train  would  move  further  backward,  and  without  warning 
of  danger  he  drove  on  the  crossing, — and  this  crossing  a  public  one,  as  free  to  • 
the  plaintiff  as  to  defendant;  when  not  occupied  by  the  defendant's  train,  the 
.plaintiff  might  cross, — and  when  his  team  became  unmanageable  on  the  cross- 
ing, it  then  became  the  duty  of  the  defendant  to  use  more  than  ordinary  care 
to  prevent  the  injury.  Slight  negligence  on  the  part  of  the  driver,  under  such 
circumstances,  would  not  relieve  the  defendant  from  liability.  Leavenworth* 
L.  <&  G.  Ry.  Co.  v.  Rice,  10  Kan.  426;  Sawyer  v.  Sauer,  Id.*466;  Union  Pao. 
Ry.  Co.  v.  Rowllins,  5  Kan.  167 ;  Kansas  Pac.  Ry.  Co.  v.  Peavey,  29  Kan.  169. 

Plaintiff  also  complains  of  the  third  instruction  given  by  the  court,  which 
is  as  follows:  "(8)  The  triple  distinction  of  slight,  ordinary,  and  gross  negli- 
gence is  recognized  by  the  Jaw,  and  apply  to  this  case.  Negligence  is  a  want 
of  due  diligence.  Slight  negligence  is  merely  the  failure  to  exercise  great  or 
extraordinary  care.  Ordinary  or  common  negligence  is  a  want  of  that  degree 
of  care  which  an  ordinary  prudent  man  would  ordinarily  exercise  under  like 
circumstances.  Gross  negligence  is  the  want  of  slight  diligence.  If  you  find, 
therefore,  from  the  evidence,  that  defendant  company  has  done  wrong,  and 
caused  an  injury  thereby,  a  prima  facie  case  for  compensation  is  made  out, 
unless  you  further  find  that  the  negligence  of  the  plaintiff  or  his  employe  con- 
tributed directly  to  the  injury  complained  of,  when  in  such  case  the  law  de- 
clines to  apportion  the  damages,  and  leaves  the  injured  party  without  com- 
pensation.   The  degree  of  diligence  required  of  plaintiff  and  his  employe  in 
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this  case  was  such  as  a  man  of  ordinary  prudence  would  have  exercised  under 
similar  circumstances;  and,  as  to  the  question  of  negligence  on  the  part  of 
either  plaintiff  or  defendant,  it  is  a  question  of  fact  for  the  jury  to  determine, 
from  all  the  evidence  in  the  case." 

In  this  instruction  the  word  "wrong,"  complained  of,  is  entitled  to  a  dif- 
ferent construction  than  that  given  to  it  by  counsel.  These  instructions  must 
be  taken  together.  While  this  word  "wrong,"  in  its  broad  sense,  includes 
every  injury  to  another,  independent  of  the  motives  causing  the  injury,  yet, 
taken  as  used  in  this  instruction,  it  meant,  and  could  mean,  nothing  but  that 
kind  of  wrong  the  court  was  defining  to  the  jury  in  defining  "negligence;" 
that  it  was  the  failure  to  exercise  great  or  extraordinary  care,  or  a  want  of 
that  care  which  an  ordinary  prudent  man  would  ordinarily  exercise,  or  it  is 
the  want  of  slight  diligence,  and  the  failure  to  take  this  kind  of  care,  where 
others  are  liable  to  injury,  was  the  wrong  the  court  was  charging  the  jury 
that  an  injury  caused  thereby  was  &  prima  facie  case  of  compensation  made 
out.  The  jury  had  already  been  instructed.  The  only  question  for  them  to 
consider  was  the  negligence  or  want  of  care  by  the  respective  parties.  This 
instruction  could  not  mislead  the  jury.  Judge  Brewer,  in  Kansas  Pac.  Ry. 
Co.  v.  Pointer,  14  Kan.  50,  said:  "But  if  it  is  shown  that  a  party  has  done 
wrong,  and  caused  injury  thereby,  is  not  a  prima  facie  case  for  compensa- 
tion made?  Logically,  the  wrong-doer  should  always  compensate,  and  th9 
wrong  and  the  injury  always  entitle  to  relief.  When  the  wrong  of  both  par- 
ties contributes  to  the  injury,  the  law  declines  to  apportion  the  damages,  and  so 
leaves  the  injured  party  without  any  compensation. "  That  case  is  conclusi  ve 
of  this. 

Objections  are  also  made  to  the  following  instruction:  "(4)  The  jury  are 
instructed  that,  in  considering  the  circumstances  of  this  case,  it  is  proper  for 
them  to  take  into  consideration  the  fact  that  at  the  time  of  the  accident  the 
night  was  dark,  defendant  company  had  no  flag-man  at  the  crossing  at  the 
time  of  the  accident  complained  of,  and  the  further  fact  that  the  defendant's 
train  was  moving  backwards  at  the  time." 

Counsel  for  plaintiff,  in  their  brief,  speculate  as  to  the  duty  of  a  flag-man 
at  a  crossing,  and  insist  as  the  driver  of  the  team  knew  as  much  of  the  move- 
ments of  the  train  as  a  flag-man  would  have  known,  that  the  fact  that  there 
was  no  flag-man  at  the  crossing  was  immaterial.  The  evidence  in  this  case 
does  not  disclose  what  a  flag-man's  duty  would  be.  The  authorities  cited  by 
counsel  define  some  of  the  duties  of  a  flag-man,  but  we  think  they  have  omit- 
ted some  of  the  duties  which,  if  discharged,  would  have  in  this  case  prevented 
the  injury.  If  a  flag-man  had  been  at  the  crossing,  he  would  have  known,  or 
it  would  have  doubtless  been  a  part  of  his  employment  to  have  known,  that 
the  purpose  of  backing  this  train  was  to  take  cars  out  from  the  side  track, 
and  to  do  this  that  the  train  must  back  up  beyond  Fifth-street  crossing;  and 
he  would  not  have  permitted  teams  to  have  crossed  in  front  of  the  train  that 
would  immediately  back  up  to  accomplish  the  purpose  for  which  it  was  back- 
ing. The  evidence  shows  that  the  night  was  dark,  and  no  one  was  stationed 
at  the  crossing  to  warn  persons  that  the  train  would  still  move  further  back- 
ward; and  we  cannot  presume  that  the  driver  of  the  omnibus,  whose  duty  it 
was  to  convey  passengers  from  the  depot  to  the  hotel,  had  that  knowledge 
of  the  moving  train.  Upon  this  state  of  facts,  we  see  no  error  in  the  instruc- 
tions. Kansas  Pac.  Ry.  Co.  v.  Richardson,  25  Kan,  409;  Kansas  Pac  Ry. 
Co.  v.  Pointer,  14  Kan.  49. 

There  are  other  objections  to  the  charge  of  the  court,  but  no  specific  objec- 
tions are  urged  to  them.  On  the  whole,  we  are  of  the  opinion  that  the  learned 
court  has  very  fairly  and  intelligently  instructed  the  jury  on  the  law  applicable 
to  the  facts  in  this  case;  and,  while  the  evidence  is  not  clear  as  to  the  negli- 
gence of  the  defendant,  yet,  taken  together,  we  do  not  feel  warranted  in  say- 
ing the  court  committed  any  error  in  submitting  the  question  of  negligence 
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to  tbe  jury.    We  therefore  recommend  that  the  judgment  of  the  court  below 
be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Kansas  City,  L.  &  S.  K.  Ry.  Co.  t>.  Bolson. 

{Supreme  Court  of  Kansas.    May  6,  1887.) 

1.  Railroad  Companies— Stock-Killing  Cases— Evidence. 

Where  an  action  is  brought  in  justice's  court,  under  section  30,  e.  84,  Comp.  Laws 
1885,  against  a  railway  company  for  the  killing  of  stock,  and  no  answer  is  filed  or 
appearance  made  by  the  defendant  before  the  justice  of  the  peace,  and  the  defend- 
ant appeals  to  the  district  court,  on  the  trial  in  the  district  court  it  is  not  necessary 
for  the  plaintiff  to  prove  that  the  railway  company  is  a  corporation  to  entitle  him 
to  recover.  The  proof  that  the  defendant  was  a  railway  company  operating  said 
railway  at  the  time  of  the  injury,  under  section  30,  is  sufficient. 

2.  Same — Evidence  of  Negligence. 

Where  the  only  proof  to  establish  negligence  of  the  defendant  in  killing  stock 
is  the  fact  that  the  place  where  stock  was  run  over  and  killed  by  a  moving  freight 
train  was  at  a  point  on  the  track  where  the  persons  in  charge  and  operating  said 
train  could  have  seen  the  cow  in  time  to  have  stopped  the  train,  and  the  fact  that 
the  train  was  moving  faster  than  the  regular  schedule  time  for  such  trains,  in  the 
absence  of  all  showing  when  the  cow  went  upon  the  track,  is  not  sufficient  evidence 
to  establish  negligence  on  the  part  of  the  defendant  to  entitle  the  plaintiff  to  recover. 
(Syllabus  by  Clogston,  C.) 

Error  to  district  court,  Montgomery  county. 

Defendant  in  error,  plaintiff  below,  brought  this  action  in  justice's  court 
against  the  plaintiff  in  error  to  recover  damages  alleged  for  the  killing  of  a 
cow  by  the  defendant,  plaintiff  in  error,  in  the  operation  of  its  railroad  through 
Montgomery  county,  Kansas.  The  defendant  made  no  appearance  before  the 
justice  of  the  peace,  and  judgment  was  rendered  for  the  plaintiff.  The  de- 
fendant appealed  to  the  district  court,  whereupon  plaintiff  obtained  leave 
of  the  court  to  file  amended  bill  of  particulars.  Defendant  was  not  required 
to  and  did  not  file  any  answer.  Trial  at  the  December,  1884,  term  of  the  dis- 
trict court  by  jury,  and  judgment  for  plaintiff.  The  defendant  brings  the 
case  to  this  court  for  review. 

Geo.  R.  Peck,  A.  B.  Clark,  and  A.  A.  Hurd9  for  plaintiff  in  error.  /.  2). 
McCue,  for  defendant  in  error. 

Clogston,  C.  The  defendant  in  error  has  filed  no  brief,  and  therefore  we 
cannot  say  upon  what  theory  the  defendant  claimed  that  the  judgment  ought 
to  be  sustained.  The  plaintiff  in  error  claims — First,  that  there  is  no  evi- 
dence shown  in  the  record  to  prove  that  the  defendant  is  a  corporation;  and, 
second,  that  there  is  a  failure  to  prove  that  the  injury  complained  of  was  caused 
by  the  negligence  of  the  defendant,  or  its  agents  or  servants. 

As  to  the  first  of  these  propositions  we  think  the  learned  counsel  is  in  error; 
and  we  first  suggest  this  question:  Was  it  necessary  for  the  plaintiff  to 
prove  that  the  defendant  was  a  corporation,  under  his  bill  of  particulars,  to 
entitle  him  to  recover?  The  statute  under  which  this  action  was  brought  is 
as  follows:  "Every  railway  company  or  corporation  in  this  state,  and  every 
assignee  or  lessee  of  such  company  or  corporation,  shall  be  liable  to  pay  to  the 
owner  the  full  value  of  each  and  every  animal  killed,  and  all  damages  to  each 
and  every  animal  wounded  by  the  engine  or  cars  of  such  railway,  or  in  any 
other  manner  whatever  in  operating  such  railway,  irrespective  of  the  fact 
as  to  whether  such  killing  or  wounding  was  caused  by  the  negligence  of  such 
railway  company  or  corporation,  or  the  assignee  or  lessee  thereof,  or  not." 
Section  5205,  Comp.  Laws  1885.  This  statute  makes  the  distinction  between 
railway  companies  and  railway  corporations,  and  makes  both  liable  for  dam- 
ages for  stock  killed  or  injured  in  the  operation  of  the  road;  and  the  legiala* 
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ftire,  when  It  framed  this  section,  doubtless  thought,  as  counsel  suggests, 
that  a  partnership  or  individual  might  operate  a  railroad  without  being  incor- 
porated; and,  if  they  did,  they  ought  to  be  liable  as  well  as  if  they  were  in- 
corporated. In  this  case,  while  the  plaintiff  alleged  in  his  bill  of  paiticulars 
that  the  Kansas  City,  Lawrence  &  Southern  Kansas  Railway  Company  was  a 
corporation,  would  this  description  of  the  defendant  prevent  him  from  recov- 
ering, provided  he  brought  his  action  against  the  right  railway  company  de- 
fendant? He  brought  his  action  against  the  company  that  was  in  fact  oper- 
ating the  road,  but  described  it  as  being  a  corporation;  and  his  failure  to  make 
that  proof  that  the  company  was  incorporated,  we  think,  under  his  bill  of 
particulars,  was  immaterial.  He  established  the  fact  that  the  train  of  cars  that 
committed  the  injury  was  operated  by  the  agents  and  servants  of  the  Kansas 
City,  Lawrence  &  Southern  Kansas  Railway  Company.  Again,  the  defend- 
ant made  no  appearance  in  justice's  court,  but,  after  judgment  against  them, 
appealed  to  the  district  court.  Who  appealed?  What  company  or  corpora- 
tion? Whoever  it  was  it  was  the  defendant;  and,  although  it  had  been  de- 
scribed as  a  corporation,  yet  it  was  the  company  that  was  sued  that  was  ap- 
pealing, and  in  the  name  of  the  Kansas  City,  Lawrence  &  Southern  Kansas 
Railway  Company  removed  said  cause  to  the  district  court,  and  to  this  court; 
thereby  admitting  its  existence  either  as  a  corporation  or  a  railway  company 
operating  that  line  of  road;  and,  it  having  done  this,  it  is  unnecessary  for  the 
plaintiff  to  prove  more.  But,  should  we  be  mistaken  in  this  proposition,  we 
think  the  record  shows  evidence  sufficient  to  submit  this  question  to  the  jury; 
and  the  jury  on  this  evidence,  as  shown  by  the  record,  was  warranted  in  find- 
ing the  defendant  to  be  a  corporation.  Witness  Phelps  testified  that  the  de- 
fendant was  in  the  possession  of  the  right  of  way,  and  had  been  ever  since  the 
road  was  built,  some  12  years  or  more.  And  on  the  cross-examination  of  wit- 
ness Hastings  the  following  questions  were  asked  and  answered:  "Question. 
Do  you  know  that  the  Southern  Kansas  Railway  Company  is  a  corporation 
different  from  the  Kansas  City,  Lawrence  &  Southern  corporation  ?  Answer. 
I  do  not;  I  understand  they  are  the  same  identical  road.  Q.  Do  you  know 
what  a  corporation  is ;  can  they  be  the  same  ?  A .  I  u  nderstand  that  they  are  the 
same."  This  evidence  not  only  admits  that  the  Kansas  City,  Lawrence  & 
Southern  Kansas  Railway  Company  is  a  corporation,  but  it  as  well  proves  this 
fact  by  the  witness.  It  is  true,  perhaps,  that  this  was  not  the  proper  way  to 
prove  a  corporation,  but  the  defendant  made  the  proof,  and  they  cannot  be 
heard  now  to  say  that  the  proof  was  incompetent. 

As  to  the  second  proposition,  we  think  the  learned  counsel  is  correct.  The 
record  shows  no  negligence  on  the  part  of  the  defendant,  its  agents  or  serv- 
ants, in  managing  the  train  at  the  time  of  the  injury  complained  of;  and  we 
can  well  see  why  the  trial  court  might  hesitate  in  submitting  this  question  to 
the  jury,  or  even  submit  it  at  all.  The  evidence  relied  on,  or  at  least  the  only 
evidence  offered  for  the  purpose  of  showing  negligence,  was  that  the  place 
where  the  cow  was  killed  was  at  a  point  on  the  road  where  the  engineer  could 
have  seen  the  cow  for  a  distance  sufficient  for  him  to  have  stopped  the  train, 
and  prevented  the  injury.  This  claim  is  clearly  shown  by  the  evidence;  but 
there  was  a  total  failure  on  the  part  of  the  plaintiff  to  show  when  the  cow 
went  upon  the  track.  The  section  men  testified  that,  when  the  cars  came  by 
them  where  they  were  at  work,  about  150  yards  from  the  place  where  the  cow 
was  run  over,  a  whistle  sounded  the  danger  signal,  and  they  looked  up,  and 
saw  the  cow  on  the  track.  This  was  the  first  they  had  seen  of  her.  The  en- 
gineer testified  that  the  train  was  within  150  yards  from  the  place  where  they 
struck  the  cow  when  she  came  on  the  track,  and  that  he  whistled  for  brakes 
and  reversed  his  engine,  and  gave  the  alarm  whistle  for  stock.  The  con- 
ductor in  charge  of  the  train  testified  that  the  signal  for  brakes  was  promptly 
responded  to.  Now,  this  evidence  was  undisputed.  What  more  could  the  train 
men-  have  done  to  have  prevented  this  injury?    It  is  also  true  that  the  train 
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running  somewhat  faster  than  the  regular  schedule  time,  but  this  fact 
alone  is  not  sufficient  to  warrant  the  jury  in  finding  defendant  guilty  of  neg- 
ligence, for  the  regulation  in  relation  to  the  operation  and  running  of  freight 
trains  is  made  by  the  railway  company  for  their  own  convenience,  and  tbey 
have  a  right  to  run  their  trains  at  such  rate  of  speed  as  to  them  seems  advis- 
able and  their  business  demands. 

There  is  one  other  question  shown  by  the  record  we  feel  called  upon  to  men- 
tion, although  not  complained  of.  That  is  the  instructions  of  the  court  in 
withholding  from  the  jury  the  question  of  demand  provided  for  in  section 
5206,  Comp.  Laws  1885,  and  in  substantially  instructing  the  jury  that,  before 
they  could  find  for  the  plaintiff,  they  must  find  that  the  injury  complained  of 
was  caused  by  the  negligence  of  the  defendant.  We  think  the  evidence  of  a 
demand,  as  shown  by  the  record,  was  sufficient  to  raise  a  question  of  fact,  and 
ought  to  have  been  submitted  to  the  jury;  and  as  this  question  was  not  so 
submitted,  and  as  the  defendant  has  a  right  to  have  this  question  submitted 
and  determined  by  the  jury,  we  cannot  direct  a  judgment  of  the  findings  of 
fact,  as  would  otherwise  be  done  by  affirming  the  judgment. 

It  is  recommended  that  the  judgment  of  the  court  below  be  reversed. 

By  the  Coubt.    It  is  so  ordered;  all  the  justices  concurring. 


Missouri  Pac.  Ry.  Co.  t>.  Peregoy,  Adm'x,  etc, 

(Supreme  Court  of  Kansas.    May  6,  1887.) 

1.  Master  awd  8bbv ant— Negligence— Fbllow-Servant. 

Where  an  ignorant  boy,  17  years  old,  an  apprentice  in  a  roach  in  e-shop,  was  di- 
rected by  the  foreman  in  charge  to  obey  the  call  and  direction  of  W.,  another  em- 
ploye, engaged  in  drilling  an  engine  frame,  which  work  required  a  skilled  mechanic 
to  safely  handle,  and  W.,  being  also  an  unskilled  apprentice,  negligently  removed 
the  clamp  that  was  provided  to  hold  the  frame  from  falling,  and  in  that  position 
attempted  to  move  the  engine  frame,  directed  the  boy  to  move  the  trestle  further 
tinder  the  frame,  when  it  fell  and  killed  the  boy,  held,  that  W.  and  the  boy  were 
not  fellow-servants,  and  that  the  negligence  of  W.  was  the  negligence  of  the  em- 
ployer.1 

8.  Same — Dangerous  Labor. 

Where  such  foreman  directs  an  unskilled  apprentice  to  do  work  that  requires  a 
skilled  mechanic  to  perform,  and  directed  him  to  call  to  his  assistance  other  em- 
ployes also  ignorant  of  said  work,  and  said  work  is  dangerous,  and  such  danger  is 
known  to  the  foreman,  and  is  unknown  to  such  employes,  and  no  notice  is  given 
to  them  of  the  danger,  and  failed  to  give  them  instructions  which,  if  given  and  fol- 
lowed, would  have  prevented  the  accident,  and  one  is  killed  while  at  said  work, 
the  employer  is  liable  In  an  action  for  damages.1 

{SyUabus  by  Clogston,  C.) 

Error  from  Labette  county. 

This  action  was  commenced  October  4, 1883,  in  the  district  court  of  Labette 
county,  by  Elizabeth  Peregoy,  administratrix  of  James  Peregoy,  deceased, 
defendant  in  error,  against  the  Missouri  Pacific  Railway  Company,  plaintiff 
in  error,  to  recover  damages  for  the  killing  of  her  son,  the  said  James  Pere- 
goy, who  was  an  apprentice  employed  in  the  defendant's  railway  machine- 
shops  at  Parsons,  Kansas,  where  he  had  been  so  employed  for  about  two 
months.  One  Gotlieb  Wirth  was  also  an  apprentice  employed  in  said  shops, 
and  on  the  day  of  the  accident  Wirth  was  drilling  an  engine  frame,  a  large 
frame  of  iron,  weighing  about  2,000  pounds.    The  frame  was  standing  on 

1  As  to  the  liability  of  the  master  to  his  servant  for  negligence  of  a  servant  of  superior 
grade,  see  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Adams,  (Ind.)  5  N.  B.  Rep.  197. 

•As  to  the  duties  of  master  to  caution  an  inexperienced  servant,  see  Prentiss  v.  Kent 
Furniture  Manuf'g  Co.,  (Mich).  30  N.  W.  Rep.  109;  Missouri  Pac.  R.  Co.  v.  Callbreath, 
(Tex.)  1  S.  W.  Rep.  622,  and  note.  As  to  the  duty  of  the  master  to  employ  skillful  serv- 
ants, see  Buckley  v.  Gould  &  Curry  Silver  Min.  Co.,  14  Fed.  Rep.  840,  and  note. 
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edge,  one  end  resting  on  the  drill-plate,  and  the  other  on  a  trestle.  It  was 
necessary  for  Wirth  to  move  the  frame,  and  for  that  purpose  he  called  Pere- 
goy and  another  employe  to  assist  him  in  moving  the  frame,  and  also  to  move 
the  trestle  under  the  frame  nearer  the  drill.  Wirth  and  the  other  person  at- 
tempted to  lift  the  frame  with  a  bar,  and  Wirth  directed  Peregoy  to  move  the 
trestle,  which  he  attempted  to  do.  The  frame  fell  and  struck  Peregoy,  and 
killed  him  instantly.  Wirth  was  directed  by  one  Wood,  who  was  foreman  in 
that  part  of  the  shops,  and  had  charge  of  the  machine  operated  by  Wirth,  to 
call  on  Peregoy  for  help  in  moving  the  frame,  and  Peregoy  was  directed  to 
assist  whenever  called  upon.  One  Haynes  was  master  mechanic,  and  in  gen- 
eral charge  of  the  shops.  Both  Wirth  and  Peregoy  were  boys  about  17  years 
old,  and  had  never  worked  in  machine-shops,  except  in  defendant's  for  a  short 
time,  and  the  work  on  this  frame  was  the  only  experience  each  had  ever  had  in 
handling  engine  frames  or  other  heavy  pieces  of  iron,  and  neither  were  in- 
structed by  persons  in  charge  of  the  work  that  the  handling  of  said  frames 
was  dangerous,  or  that  it  required  great  care  and  attention  to  avoid  acci- 
dents. At  the  time  the  frame  fell,  the  clamp  provided  to  hold  the  frame  had 
been  removed  by  Wirth.  Both  Haynes  and  Wood  had  been  at  the  drill 
while  Wirth  was  drilling  when  the  clamp  was  not  fastened  to  hold  the  frame, 
and  made  no  direction  to  Wirth  about  fastening  the  clamp  on,  to  secure  the 
frame  from  falling.  Trial  by  jury,  and  findings  of  fact  and  verdict  for  the 
plaintiff  for  $3,000.  The  defendant  brings  the  case  to  this  court  for  review. 
David  Kelso,  for  plaintiff  in  error.  Kimball  d*  Osgood,  for  defendant  in 
error. 

Clogston,  C.  There  is  no  substantial  dispute  in  this  case  about  the  facts, 
but  only  as  to  the  mixed  questions  of  law  and  fact.  Plaintiff  in  error  assigns 
many  errors,  which  we  will  try  to  take  up  in  their  order,  but  iirst  will  say 
that  many  of  the  errors  complained  of  are  covered  and  cured  by  the  general 
rule  that  where  the  findings  of  fact  are  consistent  with  each  other,  and  con- 
sistent with  the  general  verdict,  and  are  supported  by  some  evidence,  that  the 
court  will  not  disturb  or  set  aside  the  judgment  founded  thereon;  and  this 
rule  will  dispose  of  the  first  error  suggested  by  the  learned  counsel  for  the  de- 
fendant, that  there  was  an  entire  absence  of  evidence  to  support  the  findings 
of  the  jury  "that  it  was  necessary  to  remove  the  clamp  to  move  the  engine 
frame. "  On  this  question  there  was  testimony, — the  evidence  of  Wirth  that 
he  could  not  move  the  frame  where  he  wanted  it  without  taking  off  the  clamp. 
Haynes  and  Wood  had  been  there  a  short  time  before  when  the  clamp  was 
off,  and  had  made  no  order  or  direction  about  putting  the  clamp  on;  and 
Haynes  testified  that  by  putting  on  another  clamp  on  the  other  side  of  the 
frame  the  frame  could  have  been  moved  without  danger  of  falling,  but  no- 
where was  it  shown  that  other  clamps  were  furnished,  or  that  Wirth  was  in- 
structed about  putting  them  on ;  while  Wirth  testified  that  no  other  clamp 
was  furnished  to  put  on  the  other  side;  while  there  was  some  other  evidence 
tending  to  show  that  the  frame  could  have  been  moved  without  taking  off  the 
clamp;  that  by  loosening  the  burr  the  frame  could  not  fall,  yet  could  be  moved. 
To  weigh  and  determine  this  testimony  was  the  proper  province  of  the  jury. 
They  having  found  in  favor  of  the  plaintiff,  their  finding  will  not  be  dis- 
turbed. American  Bridge  Co.  v.  Murphy,  13  Kan.  35;  Railroad  Co.  v.  Doyle, 
18  Kan.  58. 

The  learned  counsel  also  complains  of  this  instruction  given  by  the  court 
to  the  jury:  "If  Wirth  was  vested  with  full  power  to  command  the  services 
of  the  deceased,  an  directed  what  he  should  do  and  how  he  should  do  it,  and 
the  whole  management  thereof  and  the  direction  of  the  deceased  were  vested 
in  said  Wirth,  the  defendant  and  superior  servants  reserving  no  discretion  in 
themselves  as  to  the  direction  of  the  work,  then  the  act  of  Wirth  is  the  act  of 
the  defendant,  and  not  of  a  fellow-servant."    In  this  instruction  we  see  no 
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error.  The  evidence  in  support  of  it  was  that  Wirth  was  instructed  to  call  to 
his  assistance  the  deceased ;  and  this  direction  was  from  Wood,  the  foreman, 
who  was  in  the  immediate  control  of  the  machinery  and  the  men  in  that  part  of 
the  shop.  And  Peregoy  was  directed  to  obey  that  call  from  Wirth,  and  do  as 
he  was  directed.  This  was  the  admitted  relation  between  Wirth  and  the  de- 
ceased. Wood,  who  was  placed  in  the  control  of  the  men  there  at  work  by 
the  defendant,  delegated  a  part  of  that  authority  to  Wirth,  and  Wirth,  under 
and  by  virtue  of  that  authority,  directed  the  deceased  to  move  the  trestle,  in 
doing  which  he  lost  his  life.  And,  as  to  the  liability  of  the  employer,  it 
made  no  difference  if  Wirth  knew  that  the  clamp  ought  to  be  put  on  before 
attempting  to  move  the  trestle.  If  he  did  know  this,  and  neglected  and 
omitted  doing  so,  such  negligence  was  the  negligence  of  the  employer.  We 
concede  the  general  rule  to  be  that  the  negligence  of  a  fellow-servant  is  one 
of  the  risks  assumed  by  the  employe,  and  for  which  the  employer  is  not  liable; 
but  there  are  exceptions  to  this  general  rule;  and  where  the  employer  places 
an  employe  under  the  control  and  direction  of  another,  and  the  latter,  in  the 
exercise  of  the  authority  so  conferred,  orders  the  former  into  a  place  of  unus- 
ual danger,  and  thus  exposes  him  to  extraordinary  peril,  of  the  existence  and 
extent  of  which  he  is  not  advised,  the  master  is  liable;  and  we  think  this 
case  comes  within  the  exceptions  to  the  general  rule.  Here  the  employer  placed 
deceased  under  the  direction  and  control  of  a  co-laborer,  and  is  ordered  by 
him  to  move  a  trestle,  to  do  which  would  place  him  under  the  engine  frame, 
a  place  of  hazard  and  danger,  of  which  he  was  entirely  ignorant. 

Justice  Valentine,  in  Kansas  Pac.Ry.  Co.  v.  Salmon,  says:  "These  offi- 
cers, agents,  or  servants  of  the  company,  upon  whom  such  powers  are  bestowed, 
are  what  we  would  designate  as  the  higher  or  superior  officers,  agents,  or 
servants  of  the  company,  and  these  higher  officers,  agents,  or  servants  cannot 
with  any  degree  of  propriety  be  termed  fellow-servants  with  the  other  em- 
ployes who  do  not  possess  any  such  extensive  powers,  and  who  have  no  choice 
but  to  obey  such  superior  officers,  agents,  or  servants.  Such  higher  officers, 
agents,  or  servants  must  be  deemed,  in  all  cases  where  they  act  within  the 
scope  of  their  authority,  to  act  for  their  principal,  in  the  place  of  their  princi- 
pal, and  in  fact  to  be  the  principal."  Kansas  Pac.  Ry.  Co.  v.  Salmon,  14 
Kan.  512.  Thompson  v.  Chicago,  M.  <&  St.  P.  R.  Co.,  4  McCrary,  629,  14 
Fed.  Rep.  564,  and  cases  cited;  Bowling  v.  Allen,  74  Mo.  13;  Railway  Co. 
v.  Ranney,  37  Ohio  St.  670. 

Counsel  insists  that  this  judgment  cannot  be  sustained  unless  the  defendant 
knew  that  Wirth  was  incompetent,  and  on  this  point  the  court  instructed  the 
jury  as  follows:  "And  for  the  purpose  of  determining  whether  or  not  it  was 
known,  it  will  be  necessary  for  you  to  take  into  consideration  what  the  agents 
and  servants  and  employes  of  the  defendant  knew,  or  might  have  known  by 
the  exercise  of  ordinary  and  reasonable  care  on  their  part,  from  the  number 
of  times  they  were  present  when  he  was  at  work. "  The  evidence  in  support  of 
this,  and  under  which  this  instruction  was  given,  was  that  Haynes,  the  master 
mechanic,  and  Wood,  foreman  of  that  part  of  the  shop,  knew  that  Wirth  was 
an  apprentice,  and  that  he  had  never  been  put  to  such  work  before,  and  that 
he  was  a  mere  boy;  had  seen  him  working  that  day,  drilling  on  the  engine 
frame  in  question  with  the  clamp  off;  and  the  further  proof  that  it  required  a 
skilled  mechanic  to  safely  do  the  work  so  as  to  avoid  accidents.  The  defend- 
ant, through  their  agents  Haynes  and  Wood,  did  know  that  Wirth  was  un- 
skilled, and  with  this  knowledge  placed  him  in  charge  of  work  that  required 
skill  and  practice  to  successfully  and  safely  handle.  But  counsel  insists  that 
this  instruction  comes  within  the  case  of  Solomon  Ry.  Co.  v.  Jones,  30  Kan. 
601, 2  Pac.  Rep.  657.  In  that  case  damages  were  claimed  for  injuries  received 
by  an  employe  or  servant  by  the  breaking  of  a  handle  of  a  hand  car,  and  the 
evidence  showed  that  on  the  day  previous  this  car  collided  with  another  hand 
car,  and  that  these  hand  cars  were  in  use  by  a  large  number  of  hands.    All 
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except  three  were  co-laborers.  Some  of  these  employes  testified  to  having 
noticed  the  defect  in  the  car  after  the  collision,  but  this  knowledge  was  not 
known  by  the  railroad  company,  and  was  not  brought  to  the  knowledge  of 
such  agents  as  would  be  knowledge  of  the  company.  The  instructions,  being 
general,  were  considered  error;  while  in  this  case  the  language  is  almost 
identical  with  that  case,  but  based  upon  a  different  state  of  facts. 

In  this  case  the  incompetency  and  inexperience  of  Wirth  was  well  known 
to  those  to  whom  notice  was  notice  to  the  defendant.  So  the  fact,  also,  of 
the  manner  in  which  the  engine  frame  was  handled,  being  known  by  the 
master  mechanic  in  charge,  this  knowledge  was  a  notice  to  the  defendant  also. 
While  it  is  true  that  one  of  the  foremen  of  the  blacksmith  shop,  an  employe  in 
a  different  department  of  the  shops,  a  short  time  before  the  accident  hap- 
pened, noticed  the  negligent  manner  in  which  Wirth  was  handling  the  frame, 
and  called  his  attention  to  such  negligence;  but  this  foreman  had  no  author- 
ity in  this  part  of  the  shop,  and  this  notice  was  not  notice  to  the  company. 
And  while  this  instruction  was  general  in  its  nature,  yet,  framed  upon  the 
facts  in  this  case,  we  cannot  see  how  the  jury  could  be  misled.  The  actual  no- 
tice having  been  given  and  shown  and  brought  home  to  such  agents  of  the 
defendant,  they  were  bound  to  take  notice,  and  a  failure  to  do  so  was  the  fail- 
ure of  the  defendant. 

Again,  defendant  complains  of  this  instruction  given  by  the  court:  "The 
employer  has  no  right  to  put  the  servant  to  task  of  the  risks  of  which  the 
servant  is  ignorant,  unless  notice  is  given  to  put  the  servant  on  his  guard." 
We  see  no  error  in  this.  Here  the  defendant  was  putting  Wirth  to  work  for 
the  first  time  drilling  and  handling  an  engine  frame,  with  full  knowledge  that 
to  do  that  work  well,  and  prevent  accidents,  it  required  skilled  and  careful 
mechanics  to  do  it.  Yet,  with  this  knowledge,  they  put  an  inexperienced  boy, 
17  years  old,  to  do  it,  and  gave  him  the  authority  to  demand  the  help  of  others 
of  less  experience  than  himself,  and  gave  neither  warning  nor  instruction 
that,  if  followed,  would  have  prevented  the  accident.  The  foreman  knew, 
or  might  have  known  by  the  exercise  of  ordinary  care,  that  this  inexperience 
in  handling  such  machinery  would  result  in  an  accident.  And  it  became  the 
duty  of  the  defendant  to  have  given  warning  to  Wirth  of  the  dangerous  char- 
acter of  the  work  they  were  placing  under  his  control,  and  given  him  instruc- 
tions. But  even  having  done  this,  W9  cannot  see  that  this  would  have  ex- 
cused the  defendant  under  the  facts  as  shown  and  admitted  in  this  case.  The 
query  is,  can  a  railroad  company  put  inexperienced  and  ignorant  apprentices 
in  places  of  great  danger,  where  the  work  can  only  be  safely  done  by  experi- 
enced and  skilled  mechanics,  and  give  them  warning  and  instructions,  and 
after  an  accident  say  they  took  the  risk  incident  to  their  employment  with 
knowledge,  and  be  thereby  relieved  from  damages?  Pittsburgh,  C.  &-  St.  L. 
R.  Co.  v.  Adams,  23  Amer.  &  Eng.  Hy.  Cas.  408;  Parkhurst  v.  Johnson,  50 
Mich.  70, 15  N.  W.  Rep.  107;  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass. 
572;  Railroad  Co.  v.  Doyle,  18  Kan.  58;  Yeaton  v.  Boston  d-  L.  Ry.  Corp., 
135  Mass.  421;  /Sullivan  v.  India  Manuf'g  Co.,  113  Mass.  396. 

Again,  counsel  for  the  defendant  complains  that  evidence  of  poverty  and 
dependence  of  the  next  of  kin  was  improperly  admitted.  If  the  claim  for 
damages  by  the  plaintiff  was  alone  claimed  for  the  services  of  deceased  during 
his  minority,  this  claim  would  be  good;  for  in  that  event  it  would  make  no 
difference  what  her  pecuniary  condition  was,  her  damages  would  be  compen- 
sation for  his  earnings.  But  in  this  case  plaintiff  claimed  that,  beyond  this, 
she  relied  upon  the  deceased  for  support  beyond  his  majority.  And  to  deter- 
mine what  damages  she  was  entitled  to  recover,  evidence  was  properly  admit- 
ted to  show  her  health,  prospects,  and  pecuniary  condition;  for  without  this 
proof  no  estimate  could  be  made.  And  all  evidence  tending  to  show  her  need 
and  prospects  of  receiving  assistance  from  deceased,  her  dependence  upon 
him,  his  ability  to  contribute,  and  his  willingness  to  do  so,  were  all  proper  to 
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be  submitted  to  the  jury;  and  we  can  see  no  other  way  in  which  she  could 
show  that  she  needed  his  assistance.  And  counsel  will  not  contend  that  if 
the  plaintiff  was  shown  to  be  healthy  and  in  good  pecuniary  circumstances, 
and  not  dependent*  that  the  measure  of  her  damages  would  be  the  same  as 
under  the  circumstances  shown  in  this  case.  Potter  v.  Chicago  &  N.  W.  Ry. 
Co.,  21  Wis.  373;  Atchison,  T.  cfe  8.  F.  R.  Co.  v.  Brown,  26  Kan.  443;  Ewen 
v.  Chicago  &  N.  W.  Ry.  Co.,  38  Wis.  613. 

Again,  counsel  complain  that  the  damages  recovered  were  excessi  ve .  There 
is  no  fixed  rule  to  determine  compensation  in  case  of  death  caused  by  the  neg- 
ligence of  another.  Each  particular  case  must  stand  on  the  facts  of  that  case, 
and  in  every  such  case  the  jury  may  give  such  damages  as  they  may  think  ap- 
portionate  to  the  injuries  resulting  from  such  death;  and  the  rule,  as  laid 
down  in  Potter  v.  Chicago  d-  JY.  W.  Ry.  Co.,  22  Wis.  615,  we  think  a  correct 
rule  in  this  case:  "That  courts  will  not  set  aside  the  verdict  for  excessive 
damages  unless  they  are  so  excessive  as  to  be  evidence  of  prejudice,  partial- 
ity, or  corruption  in  the  jury. "  And,  after  a  careful  consideration  of  this  case, 
we  cannot  say  the  amount  awarded  was  excessive.  And  in  conclusion,  while 
we  have  not  noticed  all  the  errors  complained  of,  we  think  the  substantial 
complaints  have  been  examined,  and  we  find  no  errors  in  the  record  which  we 
can  correct. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  ail  the  justices  concurring. 


Rowb  v.  County  op  Kern.    (No.  1 1,869.) 

{Suprentt  Court  of  California.    Hay  25,  1887.) 

Office  and  Office*— Compensation— Collector  of  Taxes. 

The  tax  collector  of  a  county  cannot  recover,  on  a  yuanlitmmentit,  from  the  county 
for  services  performed  in  the  collection  of  county  licenses,  either  by  virtue  of  his 
office,  or  as  a  private  individual,  although  the  order  iiu posing  such  licenses  is  passed 
after  his  term  of  office  has  begun,  where  the  board  of  supervisors  has  made  no 
provision  for  his  pav  for  the  collection  of  such  licenses,  where  they  have  never  au- 
thorized him  to  collect  the  same  in  any  other  capacity  than  as  tax  collector;  and 
'where  both  the  supervisors  and  the  tax  collector  supposed  it  to  be  his  duty  as  such 
officer  to  collect  the  county  license,  and  did  not  expect  that  he  would  receive  any 
pay  except  as  tax  collector. 

Department  1.    Appeal  from  superior  court,  Kern  county. 
/.  W.  Freeman  and  B.  Bmndage,  for  appellant.    Taylor  <fe  Holl,  for  re- 
spondent. 

MoKinstry,  J.  The  action  is  upon  the  quantum  meruit  to  recover  the 
reasonable  value  of  services  alleged  to  have  been  performed  in  collecting  county 
license  taxes.  The  board  of  supervisors  passed  an  order  requiring  all  persons 
engaged  in  enumerated  business  and  occupations  to  pay  a  license  tax.  If, 
when  the  board  passed  that  ordinance,  the  duty  at  once  attached  to  and  was 
imposed  upon  the  plaintiff,  as  tax  collector,  to  collect  the  county  license  taxes, 
it  was  a  duty  to  be  performed  without  additional  compensation;  since  the 
board  of  supervisors  did  not  fix  or  determine  the  compensation  to  be  paid,  or 
provide  that  any  compensation  should  be  paid,  to  the  tax  collector  for  his 
services  in  collecting  county  licenses.  There  is  no  implied  obligation  on  the 
part  of  municipal  or  quasi  municipal  corporations  which  obliges  them  to  make 
compensation  to  officers  of  the  municipality,  unless  the  right  to  it  is  expressly 
given  by  law,  ordinance,  or  contract.  Such  officers  are  deemed  to  have  ac- 
cepted their  offices  with  knowledge  of  the  provisions  of  the  charter  or  law. 
1  Dill.  Mun.  Corp.  (3d  Ed.)  230. 

If  it  was  the  duty  of  plaintiff,  as  tax  collector,  to  collect  the  county  licenses, 
he  knew,  when  he  accepted  the  office  of  tax  collector,  that  the  county  super- 
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visors  might  pass  a  license  ordinance,  and  that  it  remained  with  the  super- 
visors in  their  legislative  capacity  (if,  indeed,  they  had  any  power  in  the  prem- 
ises) to  provide,  or  not  to  provide,  fees  or  compensation  for  the  service  of 
collecting  the  licenses.  Moreover,  this  action  was  not  brought  by  the  plain- 
tiff as  tax  collector.  His  counsel  insist  that  it  was  no  part  of  his  duty  as  tax 
collector  to  collect  the  county  license  taxes.  But  if  the  tax  collector,  as  such, 
had  nothing  to  do  with  respect  to  county  license  taxes,  and  the  sole  power  of 
appointing  a  collector  of  such  license  taxes  was  in  the  board  of  supervisors, 
the  supervisors  of  Kern  county  never,  by  ordinance  or  resolution,  appointed 
the  plaintiff  license  collector,  or  provided  for  his  appointment,  or  authorized 
him  to  collect  the  same.  The  plaintiff,  as  a  private  person,  could  not,  simply 
by  inducing  the  payment  of  license  taxes  to  himself,  and  then  paying  into  the 
treasury  the  amount  so  received  by  him,  establish  a  contract  relation  between 
himself  and  the  county,  from  which  could  arise  an  implied  promise  to  pay  him 
for  his  services  as  having  been  performed  for  the  county. 

Whether  the  tax  collector  is  ex  officio  collector  of  county  licenses,  or  the 
county  license  collector  must  be  a  separate  officer  nominated  by  the  super- 
visors, the  collector  of  licenses  is  a  county  officer,  clothed  with  public  respon- 
sibilities, and  invested  with  a  public  character.  If  the  board  of  supervisors 
had  formally  appointed  the  plaintiff  collector  of  county  license  taxes,  without 
providing  any  salary  or  fees  for  the  office,  he  could  not,  as  we  have  seen,  have 
claimed  compensation  after  performing  services,  because  he  would  have  taken 
the  office  with  knowledge  that  he  was  to  receive  no  fees  or  salary.  If  the 
plaintiff  voluntarily  assumed  public  functions  which  there  was  no  officer  to 
perform,  he  can  have  no  better  claim  to  compensation  than  if  the  office  had 
been  created,  and  he  had  been  duly  appointed  to  fill  it.  Further,  the  fact 
seems  to  be  that  both  the  individual  members  of  the  board  of  supervisors  and 
the  plaintiff  himself  supposed  it  to  be  his  duty  as  tax  collector  to  collect  the 
county  license  taxes,  and  did  not  suppose  or  expect  he  would  receive  any 
compensation  for  such  service,  except  as  tax  collector.  If  the  plaintiff  may 
now  say  he  did  not  perform  the  service  as  tax  collector  he  must  be  treated  as 
a  mere  volunteer.  Thus,  if  any  implied  promise  to  pay  the  value  of  the  serv- 
ices could  arise  prima  facie  out  of  the  performance  of  the  service,  the  pre- 
sumption of  promise  to  pay  was  overcome  by  proof  of  the  circumstances  show- 
ing that  plaintiff  did  not  expect  any  compensation,  except  as  tax  collector, 
but  showing  the  contrary.    Order  reversed, 

We  concur:    Temple,  J.;  Paterson,  J. 

72  Cal.  322  '" 

Furlong  and  others  t>.  Cooney  and  others.    (No,  9,674/ 
{Supreme  Court  of  California.    May  21, 1887.) 

1.  Limitation  of  actions— Adverse  Possession— Offer  of  Settlement. 

The  defendant,  in  an  action  of  ejectment,  had  been  in  the  open,  exclusive,  snd 
notorious  occupancy  of  the  strip  of  J  and  in  controversy,  claiming  it  as  a  portion  of 
his  lot,  from  1850  to  1876,  when  it  was  discovered  by  a  survey  that  it  belonged  to  the 
lot  of  the  plaintiff.  As  soon  as  the  facts  of  the  survey  were  made  known  to  the  de- 
fendant, he  offered  to  buy  the  claim  of  the  plaintiff,  rather  than  have  any  trouble. 
Held,  that  the  defendant  had  become  invested  with  a  perfect  title  to  the  land  in 
controversy  under  the  statu  to  of  limitations,  which  his  offer  to  buy  out  plaintiff's 
claim  did  not  invalidate. 

2.  Actions— Joinder — Ejectment. 

Under  the  California  Code,  the  plaintiff,  In  an  action  of  ejectment,  cannot  join  a 
claim  for  damages  done  by  the  defendant  to  other  property  than  that  sued  for. 

Commissioners'  decision.    Appeal  from  superior  court,  San  Francisco. 
J?.  McKime,  for  respondents.    M.  Cooney,  for  appellants. 
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Belcher,  0.  0.  The  controversy  in  this  case  is  about  a  strip  of  land  68 
feet  9  inches  long  and  from  4  to  IB  inches  wide.  The  strip  is  a  part  of  50- vara 
lot  No.  186,  which  is  situated  on  the  side  of  Telegraph  Hill,  in  the  city  of  San 
Francisco,  and  is  bounded  on  the  north  by  Union  street,  and  on  the  west  by 
Montgomery  street.  The  plaintiffs  claim  title  to  the  strip  under  an  alcalde 
grant  of  the  lot,  and  through  sundry  mesne  conveyances  from  the  grantee,  and 
the  defendants  claim  title  to  it  under  the  statute  of  limitations.  The  case  was 
tried  before  a  jury,  and  the  plaintiffs  recovered  a  verdict,  on  which  judgment 
was  entered  for  the  possession  of  the  strip  in  question,  and  damages  in  the  sum 
of  $300  for  the  witholding  thereof.  The  defendants  moved  for  a  new  trial, 
and  now  prosecute  this  appeal  from  the  judgment  and  on  order  denying  their 
motion. 

The  material  facts  of  the  case,  as  disclosed  by  the  evidence,  are  as  follows: 

In  1850>  John  J.  Gooneyr  the  husband  of  the  defendant  Hannah  Gooney, 
became  the  owner  of  a  part  of  lot  186,  bounded  on  the  north  by  Union  street, 
and  extending  back  southerly  68}  feet,  and  having  its  western  line  parallel 
with  Montgomery  street,  and  distant  therefrom  68£  feet.  In  1851  Cooney  had 
'his  lot  surveyed  out,  and  then  built  a  two-story  house  thereon*  The  house 
faced  on  Union  street,  and  from  its  south-west  corner  he  built  a  fence  back 
to  his  rear  line,  and  then  around,  so  that  with  the  house  the  lot  was  wholly 
inclosed*  Subsequently  he  built  a  one-story  dining-room  and  kitchen  at  the 
end  of  his  house,  leaving  then  about  15  feet  of  the  rear  portion  of  his  lot  un- 
covered by  buildings.  The  west  line  of  the  dining-room  and  kitchen  was  four 
inches  further  west  than  the  corresponding  line  of  the  main  house,  and  the 
roof  extended  out  five  inches  further.  From  the  time  of  its  construction  un- 
til bis  death,  in  1879,  Cooney  resided  with  his  family  continuously  in  this 
house,  and  since  his  death  his  widow  has  resided  in  it.  During  all  the  time 
of  his  residence  there  Cooney  claimed  to  own  all  the  land  covered  by  his  build- 
ings and  improvements,  and,  so  far  as  appears,  his  ownership  was  never 
questioned  or  disputed  until  1876,  when  the  plaintiffs  became  the  owners  of 
the  lot  lying  west  of  and  adjacent  to  his  property. 

A  few  years  after  Cooney  erected  his  house,  one  O'Connor  built  a  two-story 
house  on  the  lot  now  owned  by  the  plaintiffs,  placing  it  back  from  Union 
street,  so  that  the  front  line  of  it  was  only  a  few  inches  north  of  the  rear  line 
of  Cooney's  main  building.  Prior  to  1876  that  lot  was  owned  and  occupied 
by  several  different  parties,  one  of  whom,  E.  B.  Mastick,  was  called  as  a  wit- 
ness for  the  plaintiffs,  and  he  was  the  only  one  of  them  called  by  either  side. 
He  testified  that  he  knew  the  lot  from  1853  to  1864,  and  that  he  bought  it  and 
was  in  the  use  of  it  for  five  or  six  years,  and  built  a  barn  there.  "I  never 
had  the  place  surveyed.  I  supposed  that  the  Cooney  houses  were  east  of 
my  easterly  line, — the  easterly  line  of  this  land  in  controversy.  No  question 
arose  about  it  when  I  lived  there.  When  I  bought  the  lot,  Mr.  Cooney's 
buildings  were  standing  on  the  west  line  of  his  lot,  where  they  stood  during 
all  the  years  I  was  there.  We  never  had  any  dispute  about  our  lines  of  land. 
They  were  good  neighbors.  Mr.  Cooney's  house  was,  I  think,  a  two-story  in 
front  and  one-story  in  rear,  and  a  high  board  fence  extended  from  his  kitchen 
to  the  rear  of  the  lot  south.  It  was  all  inclosed.  It  was  in  that  way  all  the 
time  I  was  there."  And  on  cross-examination,  he  said:  "When  I  bought 
my  lot  I  saw  the  Cooney  buildings  and  fence  there.  Mr.  Cooney  occupied 
these  premises  and  buildings  with  his  family  from  1858  to  1864.  To  my  own 
knowledge  he  was  in  actual  possession  of  the  ground  all  that  time.  I  never 
disturbed  him,  nor  did  he  disturb  me.  The  house  now  called  Furlong  house 
formed  the  inclosure  on  the  east,  and  the  Cooney  fence  was  to  the  rear. 
Question.  Did  you  during  all  that  period,  from  1853  to  1864,  acquiesce  in  the 
possession  by  John  J.  Cooney  of  all  this  land  inclosed  and  built  upon  by  him? 
Answer.  Yes,  sir;  I  never  knew  of  their  being  beyond  the  line." 

The  defendant  Hannah  Cooney  was  called  as  a  witness  for  defendants,  and 
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testified,  among  other  things,  that  «he  began  to  live  on  the  lot  in  I860,  and 
had  resided  there  ever  since.  "My  husband  and  family  occupied  the  land  and 
premises  upon  which  our  buildings  and  fences  now  stand  since  1850  to  the 
time  of  his  death,  continuously,  without  any  interruption  by  anybody  until 
Mr.  Furlong  interfered  with  us.  *  *  *  He  did  not  hold  this  strip  of  land 
under  anybody.  He  claimed  it  in  his  own  right.  He  occupied  it  as  his  home 
and  for  his  family  during  all  those  years,  and  he  held  it  as  his  own.  *  *  * 
Mr*  O'Connor  built  this  Furlong  house  where  it  stands.  The  eaves  of  my 
kitchen  and  the  main  house  were  just  the  same  when  he  built  his  house  as 
they  are  now.  *  *  *  We  did  not  know  we  were  off  our  line,  and  did  not 
know  until  after  survey  made  in  June,  1876.  *  *  *  I  believe  my  hus- 
band had  a  survey  made  in  early  times, — I  think  it  was  in  1851, — and  accord- 
.  ing  to  the  survey  we  built  our  house  there.  I  recollect  his  making  a  survey. 
We  lived  on  this  property  before  we  put  up  our  building.  We  had  a  tent 
there  before  that." 

Another  witness  was  called  for  defendants  who  had  owned  and  lived  upon 
the  lot  adjoining  on  the  south  the  Cooney  and  Furlong  lots  for  about  30 years. 
He  testified  that  he  had  known  these  lots  since  1851,  and  as  to  the  times  when 
and  the  persons  by  whom  the  improvements  thereon  were  erected  and  occu- 
pied, and  then  said:  "I  never  heard  any  of  the  former  owners  of  the  Furlong 
lot  dispute  Mr.  Cooney's  right  to  occupy  this  land  upon  which  his  buildings 
stood.  I  never  heard  any  one  dispute  Mr.  Cooney 's  right  to  occupy  the  land 
in  dispute,  and  upon  which  his  buildings  have  stood  since  1851.  Hudson  oc- 
cupied the  adjoining  lot  at  one  time  as  owner.  He  never  disputed  Cooney's 
right  to  it.  His  right  to  it  was  never  questioned  by  the  owners  before  Fur* 
long.  I  never  heard  any  controversy  between  them — Cooney  and  Furlong's 
predecessors — as  to  this  boundary  line.  There  never  was  any  claim  made,  to 
my  knowledge,  by  any  owner  before  Furlong  for  anything  east  of  the  Fur- 
long  house;  they  never  claimed  east  of  that.  Mr.  Cooney  always,  since  1851, 
to  the  time  of  his  death,  claimed  all  the  land  upon  which  his  buildings  stand 
to  be  his  property."  And  on  cross-examination,  he  said:  "I  did  hear  Mr. 
Cooney  speak  of  this  property;  of  course  1  did.  He  said  he  owned  it.  He 
claimed  it  all,  because  he  had  a  survey  made  in  1850  or  1851.  When  he  built 
his  house  he  told  me  so.  When  I  bought  my  lot  he  told  me  that  the  lot  was 
his  lot.  I  never  heard  him  say  anything  about  thirteen  inches  of  land  on  Fur- 
long lot.    He  did  not  know  that  he  was  on  the  Furlong  lot." 

In  June,  1876,  after  the  plaintiffs  purchased  their  lot,  they  had  it  surveyed, 
and  then  for  the  first  time  discovered  that  Cooney's  main  building  extended 
over  their  line  four  inches,  his  dining-room  and  kitchen  eight  inches,  the  roof 
reaching  out  five  inches  still  further,  and  that  the  fence  in  the  rear  was  over 
the  line  four  inches.  Thomas  Furlong,  one  of  the  plaintiffs,  testified  that 
after  making  this  discovery  he  at  once  notified  Cooney  of  it,  and  that,  after 
looking  at  the  surveyor's  lines  and  conversing  upon  the  subject  for  about  an 
hour,  Cooney  said  he  "did  not  want  any  man's  land,  and  that  he  would  fix  it, 
and  would  pay  whatever  the  land  was  worth, — the  value  he  would  leave  to 
arbitration.  *  *  *  He  told  me  in  June,  1876,  if  he  had  any  land  belong- 
ing to  anybody  he  would  leave  it  to  arbitration;  he  would  rather  compromise 
than  have  any  trouble."  And  in  July,  1879,  "he  made  the  proposition  to  me 
to  purchase  the  strip  of  land  upon  which  his  buildings  encroached.  *  *  * 
He  said  he  did  not  desire  to  go  to  law;  that  he  wanted  to  settle  matters. 
*  *  *  He  then  told  me  he  had  so  much  trouble  about  the  land  that  he 
would  rather  fix  it  in  some  way.  He  said  his  buildings  were  upon  it,  and  he 
supposed  he  was  on  his  own  land."  The  witness  further  testified  that  the 
first  intimation  Cooney  ever  gave  him  that  he  claimed  any  adverse  interest  in 
this  strip  of  land  was  in  February,  1877,  and  from  that  time  until  July,  1879, 
he  was  not  on  friendly  terms  with  Cooney.  Mrs.  Furlong  testified  that  she 
heard  the  conversation  in  July,  1879,  and  that  her  "husband  then  told  him 


Digitized  by 


Google 


CAL]  FURLONG  V.  OOOtfEY.  1ft 

that  be  was  on  a  part  of  our  land,  and  he  [Mr.  Cooney]  seemed  surprised* 
He  said  he  was  willing  to  leave  it  to  arbitration;  but  nothing  was  ever  done 
about  it." 

1.  The  action  was  commenced  in  April,  1881,  and  the  first  question  is,  "Did 
John  J.  Cooney  acquire  title  to  the  demanded  premises  by  adverse  possession, 
under  the  operation  of  the  statute  of  limitations?0  It  is,  of  course,  settled 
law  that,  to  constitute  an  adverse  possession  of  land,  so  as  i;o  set  and  keep  the 
statute  of  limitations  in  motion,  the  occupation  of  the  one  claiming  to  hold 
adversely  must  be  open,  visible,  notorious,  and  exclusive,  and  must  be  re- 
tained under  a  claim  of  right  to  hold  against  the  owner,  and  the  owner  must 
have  knowledge,  or  the  means  of  knowledge,  of  such  occupation  and  claim  of 
right.  Thompson  v.  Pioche,  44  Cal.  508;  Thompson  v.  Felton,  54  Cal.  547. 
Here  the  testimony  shows,  without  conflict,  that  Cooney 's  occupation  of  the 
strip  of  land  in  controversy  met  all  these  requirements.  For  25  years  his  oc- 
cupation of  it  was  open,  visible,  notorious,  and  exclusive.  He  claimed  it,  too, 
as  his  own  during  all  that  time,  and  the  true  owners  had  knowledge,  or  the 
means  of  knowledge,  of  his  occupation  and  claim. 

But  it  is  urged  on  behalf  of  respondents  that  Cooney's  statements,  made  to 
Furlong  in  June,  1876,  and  July,  1879,  were,  in  effect,  admissions  that  plain- 
tiffs' title  was  good,  and  that  he  had  not  so  claimed  and  occupied  the  property 
as  to  give  him  any  right  or  title  thereto  under  the  statute.  We  do  not  think 
the  statements  referred  to  can  have  the  effect  claimed  for  them.  They  only 
show  that  he  did  not  want  any  trouble  or  suit  about  the  matter,  and  was  will- 
ing to  buy  his  peace.  By  his  adverse  occupancy  he  had  already  become  in- 
vested with  a  perfect  title,  which  could  only  be  divested  by  a  conveyance,  or 
an  adverse  occupancy  against  him  for  five  years;  and  by  offering  to  buy  out 
the  plaintiffs'  claim  of  title  he  did  not  thereby  make  good  their  title,  or  in  any 
way  render  invalid  his  own  title.  Arlington  v.  Llscom,  34  Cal.  365;  Can- 
non v.  Stockmon,  36  Cal.  535. 

In  both  these  cases  it  was  held  that  an  adverse  possession  of  land  for  the 
period  prescribed  by  the  statute  of  limitations  not  only  bars  the  remedy,  but 
practically  extinguishes  the  right  of  the  party  having  the  true  paper  title,  and 
vests  a  perfect  title  in  the  adverse  holder.  And  in  the  last  case  an  instruction 
in  the  following  words  was  asked  by  the  defendant,  and  refused:  "A  party 
in  possession  of  premises,  claiming  to  own  the  same,  may  buy  his  peace  by 
purchasing  any  outstanding  title,  or  claim  of  title,  without  admitting  such 
title,  or  claim  of  title,  to  be  valild."  Of  this,  the  court  said:  "We  have  no 
doubt  that  the  instruction  refused  correctly  states  the  law  on  the  point.  A 
party  may  very  well  deny  the  validity  of  an  adverse  claim  or  title,  and  yet 
choose  to  buy  his  peace  at  a  small  price,  rather  than  be  at  great  expense  and 
annoyance  in  litigating  it.  And  such  is,  doubtless,  often  the  wiser  course. 
It  is  notorious  that,  in  the  confusion  of  titles  to  land  in  this  state,  it  is  a  mat- 
ter of  every-day  experience  to  buy  up  not.oneonly,  but  many,  adverse  claims, 
even  where  the  party  buying  believes  he  has,  and  actually  has,  the  better  title. 
To  adopt  any  other  principle  than  that  embraced  in  the  instruction  refused 
would,  in  this  state,  be  to  deprive  a  very  large  portion  of  the  holders  of  real  es-r 
tate,  if  not  all  of  them,  who  stand  in  need  of  it,  of  all  benefit  of  the  statute  of 
limitations.  A  party  is  not  bound  to  admit,  and  does  not  necessarily  admit, 
title  in  another,  because  he  prefers  to  get  rid  of  that  other's  claim  by  purchas- 
ing it.  He  has  a  right  to  quiet  his  possession,  and  protect  himself  from  liti- 
gation, in  any  lawful  mode  that  appears  to  him  most  advantageous  or  desir- 
able." 

2.  The  only  other  question  which  need  be  considered  relates  to  the  damages 
awarded  the  plaintiffs.  In  their  complaint  the  plaintiffs  alleged  that  the  val ue 
of  the  rents  and  profits  of  the  property  sued  for  was  $1  per  month,  and  for 
this  they  prayed  judgment  in  the  sum  of  $49.  They  also  alleged  that  they 
had  been  damaged  by  the  withholding  of  the  property  in  the  sum  of  $5,000t 
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and  for  this  they  prayed  judgment.  The  answer  denied  that  the  value  of  the 
rents  and  profits  was  any  sum  greater  than  20  cents  per  month,  and  denied 
that  the  plaintiffs  had  been  damaged  by  the  withholding  of  the  property  in  the 
sum  of  $5,000,  or  in  any  sum  whatever.  No  proof  was  offered  as  to  the  valueof 
the  rents  and  profits,  but  it  was  attempted  to  be  shown  that  the  plaintiffs'  house 
on  their  adjacent  land  had  been  damaged  very  considerably  by  the  obstruc- 
tion by  defendants  of  i  ts  lights,  etc.  Under  our  Code  the  plaintiff  may  unite  in 
the  same  complaint  a  claim  to  recover  specific  real  property  with  damages  for 
the  withholding  thereof,  or  for  waste  committed  thereon  and  the  rents  and 
profits  of  the  same.  Section  427,  Civil  Code  Proc.  The  measure  of  damages 
caused  by  the  wrongful  occupation  of  real  property,  in  a  case  like  this,  is 
deemed  to  be  the  value  of  the  use  of  the  property  for  the  time  of  such  occu- 
pation, not  exceeding  five  years  next  preceding  the  commencement  of  the  ac- 
tion, and  the  costs,  if  any,  of  recovering  the  possession.  Interest  may  also 
be  allowed  when  necessary  to  a  complete  indemnity.  Sections  3287,  8334, 
Civil  Code;  Haggin  v.  Clark,  51  Cal.  112;  Vandevoort  v.  Qould,  36  N.  Y. 
646. 

But  a  claim  for  damages  done  by  the  defendants  to  other  lands  or  property 
of  the  plaintiffs  cannot  be  joined  in  an  action  like  this.  If  such  damages  have 
been  sustained,  they  must  be  sued  for  separately.  Here  the  damages  given 
the  plaintiffs  were  clearly  in  excess  of  the  value  of  the  use  of  the  demanded 
premises  for  five  years  before  the  action  was  brought,  with  interest  thereon; 
and  besides  they  were  admittedly  for  injuries  done  to  other  property. 

It  follows,  in  our  opinion,  that  the  judgment  and  order  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:    Searls,  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 


72  Cal.  890 

Noble  v.  Desmond.    (No.  9,465.) 

(Supreme  Court  of  California.    May  21,  1867.) 

Shebifp— Liability  fob  Nrgligencb. 

The  sheriff  seized  a  lot  of  cattle  belonging  to  one  B.  under  a  writ  of  attachment 
against  B.  One  G.  claimed  the  cattle,  brought  replevin  against  the  sheriff,  and, 
after  executing  the  usual  affidavit  and  undertaking  with  sureties,  the  cattle  were  de- 
livered up  to  him.  The  sheriff  took  no  steps  to  find  out  whether  G.'s  sureties  were 
sufficient,  nor  did  he  compel  them  to  justify.  G.  sold  the  cattle  and  left  the  state. 
The  attachment  creditor  recovered  judgment  against  B.,  but  never  could  collect 
anything  on  it.  Judgment  was  given  in  the  replevin  suit  against  G.  and  his  sure- 
ties, but  this  also  could  not  be  enforced.  The  attachment  creditor  brought  suit 
against  the  sheriff  on  his  official  bond.  Held,  that  the  sheriff  was  clearly  negligent, 
and  that  the  suit  would  lie. 

Department  2.    Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco. 
Clitus  Barber,  for  appellant.    Stetson  cfc  Houghton,  for  respondent, 

Thornton,  J.  In  an  action  brought  by  plaintiff  against  one  Bruce  an  at- 
tachment was  regularly  sued  out  and  placed  in  the  hands  of  the  defendant  as 
sheriff  of  the  city  and  county  of  San  Francisco,  who  levied  it  upon  a  lot  of 
cattle  as  the  property  of  Bruce,  and  took  them  into  his  possession.  One  Goss 
claimed  the  property,  and  sued  the  defendant  in  an  action  of  claim  and  de- 
livery, usually  with  us  styled  replevin,  to  recover  the  cattle  seized  under  the 
writ."  Goss  made  affidavit,  and  executed  the  usual  undertaking  with  sureties, 
as  required  by  the  statute,  (Code  Civil  Proc.  §§  510-519,)  and  upon  the  receipt 
of  the  affidavit,  undertaking,  and  requisite  notice,  the  coroner  took  the  cattle 
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from  the  possession  of  the  defendant.  The  latter  did  not  execute  the  counter- 
undertaking,  as  required  by  section  514,  Code  Civil  Proc.,  nor  did  he  give  no- 
tice that  he  excepted  to  the  sufficiency  of  the  sureties,  (see  section  513,  Code 
Civil  Proc.,)  and  the  coroner  delivered  the  cattle  to  Goss.  It  appears  that 
Goss,  not  long  after  receiving  possession  of  the  property,  sold  it,  and  left  the 
state.  The  action  brought  by  Goss  was  tried,  and  the  usual  judgment  in  re- 
plevin passed  for  the  defendant.  The  plaintiff  herein  recovered  judgment 
against  Bruce,  on  which  he  has  been  unable  to  make  anything.  Bruce  had 
no  other  property  at  the  time  the  attachment  was  sued  out  except  the  cattle 
above  mentioned.  The  judgment  against  Goss  has  not  been  enforced,  nor  any 
part  of  it  paid  or  satisfied. 

It  is  claimed  that  Goss,  and  the  sureties  on  the  undertaking  given  by  him, 
were  insolvent  when  it  was  executed,  and  still  continue  insolvent;  that  the 
sheriff  (Desmond)  failed  to  except  to  the  sufficiency  of  the  sureties  on  the  un- 
dertaking; that  the  sheriff  did  not  reclaim,  or  attempt  to  reclaim,  the  property 
levied  on,  and  did  not  notify  either  plaintiff  or  his  attorneys  of  the  commence- 
ment of  the  action  against  him  by  Goss,  or  that  any  undertaking  had  been 
given  by  Goss. 

The  evidence  tends  to  show  that  the  sureties  were  insufficient  at  the  time 
they  executed  the  undertaking,  and  the  jury  must  have  found  such  to  be  the 
fact  in  rendering  a  verdict  for  plaintiff.  On  the  evidence  appearing  in  the 
statement,  we  cannot  say  that  it  was  insufficient  to  sustain  the  verdict.  It 
was  for  the  jury  to  say  what  weight  the  evidence  was  entitled  to;  and,  as  it 
tended  to  show  that  the  sureties  were  insolvent  at  the  time  mentioned,  we 
cannot  interfere  with  the  judgment  or  order  in  this  case  on  that  ground. 
That  the  sheriff  did  not  except  to  the  sureties  or  give  a  counter-bond  is  not 
disputed.  And  we  are  of  opinion  that  the  plaintiff  knew  nothing  of  the  ac- 
tion brought  by  Goss,  or  of  his  having  executed  the  undertaking  above  men- 
tioned, until  after  the  property  had  been  delivered  to  Goss,  when  it  was  too 
late  to  except  to  the  sureties,  or  execute  a  counter-undertaking. 

It  is  argued  that  the  defendant  did  nothing  and  omitted  nothing  in  his  ca- 
pacity as  sheriff  for  which  he  is  responsible.  In  our  opinion,  the  evidence 
shows  negligence  in  the  sheriff  for  which  he  is  clearly  responsible.  "When 
the  sheriff  seized  the  cattle  under  the  writ  of  attachment,  he  was  bound  to 
hold  them  to  satisfy  any  judgment  which  might  be  recovered  in  the  action  of 
Noble  against  Bruce.  The  measure  of  his  obligation  in  regard  to  the  property 
seized  is  that  of  a  person  of  ordinary  discretion  and  judgment  in  respect  to 
his  own  property;  that  is,  he  is  bound  to  use  such  care  and  diligence  as  a 
person  of  ordinary  prudence  might  reasonably  be  expected  to  use  in  regard  to 
his  own  property.  Jones  v.  McGuirk,  51  III.  882.  See  the  cases  cited  in  Shear. 
&  R.  Neg.  §  580,  and  notes. 

The  undertaking  given  in  this  case  is  intended  by  the  law  as  standing  in 
place  of  the  property  taken  under  it, — as  the  equivalent  of  it.  See  Sioezey  v. 
Lott,  21  N.  Y.  483.  It  is  conditioned  for  the  return  of  the  property  taken  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  payment  to  the  de- 
fendant of  such  sum  as  may  from  any  cause  be  recovered  in  the  action  against 
plaintiff.  The  sheriff  is  holding  the  property  for  another  and  is  acting  for 
another.  He  is  to  be  regarded  as  an  agent,  and  a  paid  agent  of  the  plaintiff 
for  whom  he  was  acting.  He  is  bound,  in  regard  to  the  undertaking  given 
to  him  as  the  equivalent  of  the  property,  to  see  that  it  is  valuable;  to  act  as 
an  agent  or  a  bailee  for  hire  might  reasonably  be  expected  to  act  under  the 
circumstances.  Such  agent  or  bailee  would  be  expected  to  use  every  means 
to  have  his  principal  or  bailor  protected.  It  would  be  reasonable  to  expect 
him  to  inquire  into  the  sufficiency  of  the  sureties,  and  to  use  every  reasonable 
mode  of  ascertaining  whether  they  were  or  not  solvent.  If  the  plaintiff  in 
the  action  in  which  he  had  seized  the  property,  or  his  attorney,  could  be  seen 
or  communicated  with,  an  agent  of  ordinary  prudence  would  inform  them, 
v. I4p.no. 1 — 2 
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or  one  of  them  that  they  might  aid  in  ascertaining  the  condition  of  the  sure- 
ties in  point  of  responsibility. 

In  this  case  we  are  of  opinion  that  the  sheriff  was  clearly  negligent  in  ac- 
cepting the  undertaking  in  question  without  taking  the  steps  to  find  out 
whether  the  sureties  were  sufficient.  At  any  rate,  he  should  have  compelled 
them  to  justify,  which  he  totally  neglected  to  do.  It  does  not  appear  that  he 
made  any  inquiry  as  to  the  pecuniary  condition  of  the  sureties,  and  we  are 
convinced  that  if  the  sureties  had  been  held  to  justify,  that  they  would  have 
been  rejected  as  insufficient.  The  sheriff  did  not  come  up  to  the  obligation 
of  care  and  diligence  required  by  law.  He  was  therefore  guilty  of  negligence 
in  the  discharge  of  the  duties  required  of  him  by  law,  for  which  he  and  his 
sureties  are  responsible. 

We  find  no  error  in  the  record,  and  the  judgment  and  order  are  affirmed. 

We  think  it  proper  to  say  that,  feeling  some  doubt  on  the  point  whether 
the  appeal  should  be  dismissed  on  account  of  the  language  of  the  stipulation 
in  regard  to  the  transcript,  we  do  not  pass  on  the  motion;  and,  as  we  con- 
clude to  affirm  the  judgment  and  order,  it  is  unnecessary  to  pass  on  it  Or- 
dered as  above. 

We  concur:    MoFarland,  J.;  Sharpstein,  J. 

72  Cal.  450 

Allen  t>.  County  of  San  Bernardino.  (No.  11,683.) 

(Supreme  Court  of  California.    June  4,  1887.) 

District  and  Prosecuting  Attorney — Authority — Special  Counsel— Dismissal  of 
Appeal. 

As  between  the  board  of  supervisors  of  a  county  and  the  district  attorney,  on  the 
one  hand,  and  an  attorney  claiming  to  be  special  counsel  for  the  county,  on  the  other, 
the  former  are  superior  in  authority,  and  have  a  right  to  control  all  proceedings  in 
a  case  to  which  the  county  is  a  party.  An  appeal  taken  by  the  county  will  there- 
fore be  dismissed  on  motion  of  the  district  attorney,  made  by  direction  of  a  resolu- 
tion of  the  board,  over  the  objection  of  such  special  counsel. 

Department  1.    Appeal  from  superior  court,  San  Bernardino  county. 

Legare  Allen,  respondent,  brought  this  action,  as  county  recorder,  to  re- 
cover a  money  judgment  against  appellant,  and  the  facts  are  as  follows,  viz.: 
The  respondent  from  the  first  day  of  January,  1885,  up  to  the  first  day  of 
February,  1886,  received  the  sum  of  $5,186.50  for  official  services  as  county 
recorder  of  the  appellant,  in  the  way  of  fees  collected  by  him  for  recording  in- 
struments of  writing,  (and  not  as  salary,)  and  then  paid  the  same  into  appel- 
lant's treasury.  Respondent  asks  to  recover  back  a  portion  of  said  sum  so 
paid  over,  to-wit,  $301,  for  the  reason  this  latter  amount  was  received  by  him 
from  diverse  persons  for  recording,  in  his  said  office  of  county  recorder,  notices 
of  location  of  mining  claims,  and  that  the  law  did  not  require  him  to  record 
such  notices,  and,  if  recorded,  did  not  require  him  to  pay  said  sum  into  the 
county  treasury.  Plaintiff  recovered  judgment,  from  which,  and  an  order  de- 
nying new  trial,  these  appeals  are  taken  by  the  county. 

John  L.  Campbell  and  Chas.  JR.  Gray,  for  appellant.  Harris  <§  Alien,  for 
respondent. 

By  the  Court.  The  board  of  supervisors,  by  resolution,  directed  the  dis- 
trict attorney  to  ask  this  court  to  dismiss  the  appeal  herein.  The  motion  was 
made  accordingly;  counsel  who  had  appeared  specially  in  the  court  below  for 
defendant  objecting  to  the  granting  of  the  motion.  As  between  the  board  of 
supervisors  and  district  attorney,  on  the  one  hand,  and  an  attorney  claiming 
to  be  special  counsel  for  defendant,  on  the  other,  the  former  are  superior  in 
authority,  and  have  a  right  to  control  all  proceedings  in  a  case  to  which  the 
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county  is  a  party;  at'  least,  in  the  absence  of  an  objection  by  the  attorney  gen- 
eral .  It  is  therefore  ordered  that  the  appeal  herein  be,  and  the  same  is  hereby* 
dismissed. 


TSCftl.  S68 

Wallace  v.  Maples.    (No.  11,539.) 

(Supreme  Court  of  California.    May  25,  1887.) 

Replevin — Crops — Contract. 

Article  7  of  a  contract  relating  to  the  farming  of  certain  lands  provided  that  the 
title  to  the  crops  raised  by  M.,  the  farmer,  should  remain  in  W.,  the  owner  of  the 
land,  until  M.  had  performed  the  covenants  in  article  8.  That  article  contained  an 
agreement  by  W.  to  deliver  four-fifths  of  the  crop  to  M.  "upon  the  mil  perform- 
ance by  him  of  all  the  stipulations  and  covenants  in  this  article  above  specified." 
Held,  in  claim  and  delivery  by  W.  for  the  whole  crop  on  the  ground  of  a  breach  of 
covenants  contained  in  other  articles,  that  the  covenants  in  articles  7  and  8  were  in- 
dependent of  those  broken,  and  that  M.,  having  fully  complied  therewith,  was  en- 
titled to  four-fifths  of  the  crop. 

Department  2.    Appeal  from  superior  court,  Tulare  county. 
Brown  &  Daggett,  for  Wallace,  appellant.    Atioell  &  Bradley  and  A.  B. 
Hunt,  for  Maples,  respondent. 

McFarland,  J.  This  is  an  action  to  recover  certain  wheat  or  its  value. 
The  sheriff  took  possession  of  the  property  under  the  statute,  and  delivered  it 
to  plaintiff.  Defendant  answered,  denying  plaintiff's  right  to  the  wheat, 
averred  ownership  in  himself,  and  claimed  a  return  of  the  property  or  its  value. 
The  case  was  tried  without  a  jury,  and  the  court  found  in  favor  of  defendant, 
and  gave  him  Judgment  for  the  return  of  4,360  sacks  of  wheat,  or  $7,935.20, 
found  to  be  its  value.  Plaintiff  appealed  from  the  judgment,  and  from  an 
order  denying  a  new  trial. 

The  litigation  arose  out  of  a  long,  written  contract  between  the  parties 
about  the  farming  of  certain  lands  belonging  to  plaintiff.  The  contract  is 
formally  divided  into  12  articles,  numbered  consecutively  from  "article  1  to 
article  12."  The  main  drift  of  the  contract  is  as  follows:  Defendant  was  to 
have  possession  of  the  lands,  to  be  farmed  and  cultivated  by  him,  for  the  term 
of  four  years  from  October  1,  1884.  He  was  to  cultivate  all  of  said  lands 
each  season  in  a  skillful  and  thorough  manner,  in  alfalfa,  corn,  and  wheat,  at 
his  own  expense,  and  also  to  harvest,  thresh,  and  sack  the  crops  of  corn  and 
wheat.  He  was  to  give  certain  alfalfa  and  alfalfa  seed  to  plaintiff.  He  was 
to  pay  all  assessments  on  certain  stock  of  water  companies  which  furnished 
water  for  irrigating  the  land,  and  he  was  to  do  certain  other  things  not  im- 
portant to  be  here  mentioned.  At  the  end  of  the  harvest,  and  after  the  corn 
and  wheat  were  sacked,  defendant,  upon  certain  conditions  being  complied 
with,  was  to  have  four-fifths  of  the  grain,  and  plaintiff  was  to  have  one-fifth. 

During  the  first  year  of  the  term,  defendant  failed  to  perform  some  parts 
of  his  contract.  The  main  failures  relied  on  by  plaintiff  are— First,  that  he 
failed  to  pay  a  small  part  of  the  assessments  due  on  the  water  stock;  and, 
second,  that  a  part  of  the  land  was  not  cultivated,  or,  at  least,  was  not  culti- 
vated in  a  "skillful  and  thorough  manner."  And  plaintiff  assumed  that,  on 
account  of  these  breaches  of  the  contract,  defendant  forfeited— or  rather  never 
acquired  any  interest  in — the  wheat  which  he  raised  on  the  lands.  Upon  this 
theory,  after  defendant  had  harvested,  threshed,  and  sacked  the  wheat  raised 
that  year,  and  delivered  one-fifth  to  plaintiff,  and  had  hauled  the  other  four- 
fifths  to  a  warehouse  as  his  own,  she  commenced  this  action,  and  took  posses 
sion  of  it  all. 

The  main  question  to  be  determined  in  the  case  is  whether  the  covenants 
of  articles  7  and  8  of  the  contract  are  independent  covenants,  or  whether  all 
the  covenants  are  mutual  and  dependent.  The  parts  of  the  contract  which 
respondent  failed  to  comply  with,  as  above  stated,  are  not  contained  in  said 
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articles  7  and  8.  Article  7  provides  that  all  the  wheat  and  corn  shall  be  the 
property  of  appellant,  and  that  respondent  shall  have  no  right  or  authority  to 
sell  or  dispose  of  it  "until  all  the  stipulations  and  covenants  contained  in  ar- 
ticle 8  hereof  are  fully  performed  by  said  party  of  the  second  part."  The 
first  part  of  article  8  contains  covenants  of  respondent  that  he  will  mark  one- 
fifth  of  the  grain,  when  sacked,  in  a  particular  manner,  and  deliver  it  at  a 
warehouse  to  be  designated  by  appellant;  that  lie  will  then  pay  appellant  cer- 
tain moneys  for  loans  and  advances,  with  interest;  and  that  he  will  also  pay 
appellant  all  moneys  due  on  account  of  sales  of  her  alfalfa  hay  and  seed,  etc. 
Respondent  fully  complied  with  all  his  covenants  contained  in  said  article  8. 
The  article  then  proceeds  as  follows:  "And  said  party  of  the  first  part  [ap- 
pellant] agrees  that  upon  the  full  performance  by  said  party  of  the  second 
part  [respondent]  of  all  the  stipulations  and  covenants  in  this  article  above 
specified,  but  not  otherwise,  she  will  deliver  to  said  party  of  the  second  part, 
to  have  and  to  hold  as  his  property,  four-fifths  of  each  crop  of  wheat  and  corn 
produced  upon  said  lands  while  the  same  are  cultivated  by  said  party  of  the 
second  part  under  this  agreement,  which  said  four-fifths  of  said  crop  shall  be 
delivered  to  said  party  of  the  second  part  on  the  land  when  the  same  is 
threshed  and  put  in  sacks,  and  which  four-fifths  of  said  crops  said  party  of 
the  second  part  agrees  to  take  and  receive  as  his  compensation  for  his  labor 
and  expense  in  cultivating  said  lands  to  corn  and  wheat  under  this  agreement. " 

It  seems  to  us  clear  that  the  provisions  of  articles  7  and  8  are  independent 
covenants;  and  that  upon  a  full  compliance  with  them  respondent  became 
the  owner  of  four-fifths  of  the  wheat.  Of  course,  if  respondent  violated  any 
of  his  covenants  not  contained  in  said  two  articles,  appellant  has  her  remedy 
in  an  action  to  recover  whatever  damages  she  has  sustained  by  such  violation. 

There  is  nothing  in  the  point  that  appellant  did  not  "deliver"  the  wheat  in 
contest  to  respondent.  Respondent  already  had  the  actual  possession  of  both 
the  land  and  the  wheat,  and  there  was  no  further  act  of  delivery  to  be  done 
by  appellant. 

Judgment  and  order  affirmed. 

We  concur:    Thornton,  J.;  Siiarpstein,  J. 


72  Cal.  818  

Tobelman  and  others  v.  Hildebrandt  and  others.    (No.  9,597.) 
(Supreme  Court  of  California.    May  20,  1887.) 

1.  Judgment — Estoppel— Executors  and  Administrators. 

Under  Code  Civil  Proc.  Cal.  g  1637,  providing  that  the  settlement  of  the  account 
of  an  executor,  and  the  allowance  thereof  by  the  court,  is  conclusive  against  all 
persons,  not  under  disabilities,  in  any  way  interested  in  the  estate,  heirs  at  law  are 
estopped  by  a  decree  allowing  the  final  account  of  their  ancestor's  executor,  and 
ordering  distribution,  to  bring  an  action  against  the  executor  to  recover  the  amount 
of  a  promissory  note  alleged  to  have  been  given  by  him  in  payment  of  land  which 
he  bought  of  the  testator,  and  by  him  fraudulently  destroyed,  when  the  note  was 
omitted  from  his  inventory,  and  the  heirs  had  knowledge  at  that  time  of  the  fraudu- 
lent destruction  set  out  in  their  complaint. 

2.  Judgment— Collateral  Attack— Courts  of  Probate. 

Under  the  law  of  California,  an  order  of  a  probate  court  allowing  the  final  ac- 
count of  an  executor  is  a  final  settlement  and  adjudication  of  the  matter  of  which 
it  assumes  to  dispose,  and  it  cannot,  therefore,  be  collaterally  impeached  or  at- 
tacked in  the  same  or  any  other  court  by  the  parties  thereto,  or  those  in  privity 
with  them. 

Commissioners'  decision.    Department  2. 
Appeal  from  superior  court,  city  and  county  of  San  Francisco. 
J.  C.  Bates,  for  Tobelman  and  others,  appellants.    A.  H.  Longborough,  for 
Hildebrandt  and  another,  respondents. 

Searls,  G.    This  is  an  action  to  recover  upon  a  promissory  note  alleged  to 
have  been  made  by  defendant  Hildebrandt  to  August  Tittel,  the  testator  of 
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plaintiffs.  Judgment  of  nonsuit  was  rendered,  from  which,  and  from  an  or- 
der denying  a  new  trial,  plaintiffs  appeal.  The  complaint  alleges  that  on  the 
twentieth  day  of  August,  1866,  August  Tittel,  in  consideration  of  $13,000, 
sold  and  conveyed  to  defendant,  Hildebrandt,  a  lot  of  land  on  Sutter  street, 
San  Francisco;  that  defendant  paid  in  cash  $3,000,  and  made  his  promissory 
note  for  the  sum  of  $10,000,  the  residue  of  the  purchase  price  of  said  lot;  that 
this  promissory  note  was,  with  other  papers  of  Tittel,  placed  in  an  iron  safe, 
to  which  defendant  had  access,  and  that  defendant  was  the  confidential  agent 
of  Tittel. 

August  Tittel  departed  this  life  February  1,  1868,  leaving  a  last  will  under 
which  defendant  Hildebrandt  was  appointed  executor.  The  will  was  duly 
admitted  to  probate,  and  administered  upon  by  the  defendant  as  executor, 
who  filed  an  inventory,  and  ultimately  rendered  his  final  account,  which  was 
approved,  and  a  decree  made  distributing  the  estate.  The  note  in  question 
was  not  included  in  the  inventory,  and,  the  complaint  charges,  was  fraudu- 
lently destroyed  by  the  defendant  and  omitted  from  the  inventory,  with  the 
fraudulent  intent  of  cheating  plaintiffs,  who  are  beneficiaries  under  the  will. 
The  answer  denies  making  the  note,  and  all  allegations  relating  thereto. 

At  the  trial  plaintiffs  sought  to  prove,  by  plaintiff  Margaret  Tobelman, 
conversation  between  August  Tittel,  deceased,  and  his  wife,  including  dec- 
larations of  the  former  in  his  own  favor,  touching  the  existence  of  the  prom- 
issory note  in  suit.  The  court  sustained  an  objection  to  the  testimony.  These 
declarations  were  hearsay  and  clearly  incompetent. 

The  motion  for  a  nonsuit  was  based  upon  the  following  ground :  "  The  com- 
plaint, containing  a  copy  of  decree  settling  a  final  account,  is  final  and  con- 
clusive as  to  the  parties,  and  cannot  be  disturbed,. except  by  a  direct  proceed- 
ing." According  to  the  allegations  of  the  complaint,  defendant  filed  his  final 
.account,  and  prayed  for  a  decree  of  distribution  of  the  estate,  which  was 
granted;  and  the  decree,  a  copy  of  which  is  attached  to  the  complaint,  and 
made  a  part  thereof,  was  duly  signed  and  filed  January  4, 1882.  ''The  settle- 
ment of  the  account,  and  the  allowance  thereof  by  the  court,  or  upon  appeal, 
is  conclusive  against  all  persons  in  any  way  interested  in  the  estate."  Code 
Civil  Proc.  §  1637.  Section  1908  of  the  same  Code  declares  that  the  judgment 
or  order  of  a  court,  having  jurisdiction  as  to  the  administration  of  an  estate, 
is  conclusive.  Reynolds  v.  Brumagim,  54  Cal.  254;  Tebbets  v.  Tilton,  24 
N.  H.  120;  Grady  v.  Porter,  53  Cal.  680;  Estate  o/Stott,  52  Cal.  403. 

The  plaintiffs  herein  appeared  in  the  probate  court  and  filed  objections  to 
the  final  account  of  defendant  as  executor.  They  do  not  aver  in  their  com- 
plaint that  they  were  ignorant  of  the  facts  constituting  the  alleged  fraud  on 
the  part  of  the  defendant,  at  the  time  the  executor's  account  was  settled,  and 
the  evidence  shows  that  they  were  aware  of  such  facts  long  prior  thereto. 
The  decrees  and  orders  of  a  probate  court,  made  in  the  exercise  of  jurisdiction 
conferred  upon  it  by  law,  are  as  final  and  conclusive  as  the  judgments,  de- 
crees, or  orders  of  any  other  court.  The  character  and  finality  of  res  adjudi- 
cate attach  to  the  decisions  of  probate  courts,  irrespective  of  the  nature  of  the 
issue  determined,  provided  the  court  had  jurisdiction  to  determine  it.  Freem . 
Judgm.  §  319a.  It  follows  that  an  order  of  a  probate  court  allowing  or  disal- 
lowing a  final  account  is  a  final  settlement  and  adjudication  of  the  matter  of 
which  it  assumes  to  dispose,  and  it  cannot  thereafter  be  collaterally  attacked 
or  impeached  in  the  same  or  any  other  court  by  the  parties  thereto,  or  those 
in  privity  with  them.  The  decree  of  a  probate  court  settling  the  account  of 
sui  administrator  may  be  attacked  for  fraud  or  mistake  like  other  judgments. 

It  was  said  in  Griffith  v.  Godey,  113  U.  S.  98,  5  Sup.  Ct.  Rep.  883:  "If  the 
property  be  omitted  by  mistake,  or  be  subsequently  discovered,  a  court  of 
equity  may  exercise  its  jurisdiction  in  the  premises,  and  take  such  action  as 
justice  to  the  heirs  of  the  deceased  or  to  the  creditors  of  the  estate,  may  re- 
quire, even  if  the  probate  court  might,  in  such  case,  open  its.  decree,  and  ad- 
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minister  upon  the  omitted  property.  And  a  fraudulent  concealment  of  prop- 
erty, or  a  fraudulent  disposition  of  it,  is  a  general  and  always  existing  ground 
for  the  interposition  of  equity. " 

The  evidence,  as  before  stated,  shows  affirmatively  that  plaintiffs  were  aware 
of  the  facts  constituting  the  alleged  fraud,  long  prior  to  the  settlement  of  the 
final  account  of  the  administrator.  This  being  so,  and  there  being  no  impedi- 
ment to  the  investigation  in  the  probate  court,  plaintiffs  are  concluded  by  the 
action  of  such  court.  For  this  reason,  and  for  the  further  reason  that  there 
was  no  sufficient  evidence  to  support  a  verdict  in  favor  of  plaintiffs,  had  such 
verdict  been  rendered,  the  judgment  and  order  appealed  from  should  be  af- 
firmed 

We  conour:    Belcher,  C.  C;  Foote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


72  Cal.  m 

Heilbrok  and  others  t>.  Heinlen  and  others.    (No.  11,566.) 

(Supreme  Court  of  California.    May  28,  1887.) 

Trespass— Quark  Clausum— Evidence. 

In  an  action  of  trespass  quote  clausum*  defendant,  without  pleading  the  statute  of 
limitations,  offered  evidence  of  his  own  occupation  of  the  close  for  16  years.  Held 
that,  the  question  being  one  of  possession,  and  not  of  title,  such  evidence  was  ad- 
missible. 

Commissioners'  decision.    Department  2. 
Appeal  from  superior  court,  Fresno  county. 

Q.  A.  Heinlen  and  Atwell  &  Bradley %  for  appellants.  D.  8.  Terry,  for  re- 
spondents. 

Belcher,  C.  C.  This  is  an  action  to  recover  damages  for  trespass  upon 
real  property.  It  is  alleged  in  the  complaint  that  for  more  than  two  years  last 
past  the  plaintiffs  have  been  seized  and  possessed  of  all  that  certain  tract  of 
land  in  the  counties  of  Fresno  and  Tulare  known  as  the  "Raneho  Laguna  de 
Tache,"  containing  about  48,000  acres,  and  for  which  a  patent,  dated  March 
6,  1866,  was  issued  by  the  United  States  to  Manuel  Castro;  that  on  the  sev- 
enteenth day  of  December,  1883,  the  plaintiffs  were  engaged  in  constructing 
a  fence  of  posts  and  wire  along  the  right  bank  of  Kings  river,  which  is  the 
southern  boundary  of  the  raneho,  and  had  completed  the  fence  for  a  great 
part  of  said  line ;  that  on  the  day  named  the  defendants,  without  right,  and 
against  the  will  of  plaintiffs,  cut  and  destroyed  the  said  fence  for  a  distance 
of  about  one  and  a  half  miles  on  sections  30  and  31,  in  township  18  S.,  range 
20  E.,  and  on  a  portion  of  section  36,  in  township  18  S.,  range  19  £.,  and  also 
cut  and  destroyed  the  posts  which  had  been  set  by  plaintiffs  for  the  purpose 
of  building  a  fence  for  a  distance  of  about  two  and  one-half  miles  on  sections 
1  and  2,  in  township  19  S.,  range  19  £. 

The  defendants,  by  their  answer,  deny  that  the  plaintiffs  are  or  ever  were 
seized  or  possessed,  or  entitled  to  the  possession,  of  the  lands  described  in  their 
complaint;  deny  that  the  plaintiffs  at  the  time  named,  or  at  any  time,  were 
engaged  in  constructing  or  had  constructed  any  fence  along  the  right  bank  of 
Kings  river;  and  deny  that  at  any  time,  they,  or  either  of  them,  ever  cut  or 
destroyed  any  fence,  for  any  distance,  on  any  sections  in  any  township  or 
range,  or  cut  or  destroyed  any  posts  on  any  sections  in  any  township  or  range, 
or  at  all,  upon  any  lands  of  plaintiffs,  or  any  or  either  of  them,  or  that  the 
posts  or  fence  alleged  to  have  been  cut  or  destroyed  were  situate  upon  any 
lands  of  the  plaintiffs,  or  either  of  them. 

At  the  trial  the  plaintiffs  introduced  in  evidence  the  patent,  with  the  map 


Digitized  by 


Google 


Cal.]  HI&ILBRON  V.  HEINLEN*  23 

attached  thereto,  from  the  United  States  to  Castro;  deeds  from  Castro,  con- 
veying the  whole  rancho  to  Jeremiah  Clark;  and  a  lease  of  the  whole  raticho, 
dated  May  1, 1880,  from  Clark  to  the  plaintiffs  for  a  term  of  10  years.  They 
then  called  a  witness  to  prove  the  building  of  the  fence,  and  setting  of  the 
posts  along  the  right  bank  of  Kings  river  on  the  sections  named,  and  that  the 
fence  and  posts  were  cut  and  destroyed  by  certain  parties,  who  said  they  were 
in  the  employment  of  defendants* 

The  defendants  then  called  several  witnesses,  some  of  whom  had  lived  near 
and  known  Kings  river,  and  the  sections  of  land  named  in  the  complaint, 
since  1857,  and  others  for  shorter  periods,  who  testified  that  the  fence  con- 
structed and  posts  planted  by  the  plaintiffs  were  not  upon  the  right  or  north 
bank  of  that  river,  but  upon  the  bank  of  a  slough  which  commences  on  the 
south  side  of  the  river  in  section  30,  township  18  S.,  range  20  E.,  and  runs 
thence  south  of  the  river,  and  at  a  considerable  distance  from  it,  to  section 
12,  township  19  S.,  range  19  E.;  that  the  slough  has  never  carried  any  water 
except  in  times  of  high  water,  and  is  and  always  has  been  known  as  "Button 
Willow  Slough."  The  defendants  then  introduced  in  evidence  swamp-land 
certificates  of  purchase  and  patents  from  the  state,  conveying  to  the  defend- 
ant, John  Heinlen  all  the  lands  lying  between  the  river  and  slough,  and  on 
which  the  fence  and  posts  were  placed,  except  that  part  thereof  lying  in  sec- 
tion 80,  township  18  S.,  range  20  E.,  and  for  that  they  introduced  a  similar 
patent  to  Justin  Esrey. 

The  defendants  then  offered  to  prove  by  competent  witnesses  that  for  the 
last  10  or  15  years  they  had  been  in  the  quiet  and  peaceable  possession  of  all 
the  land  described  in  their  patents  and  certificates  of  purchase,  and  that  they 
had  continuously  used  and  occupied  it,  by  farming  a  portion  of  it,  and  graz- 
ing stock  upon  it.  The  plaintiffs  objected  to  this  testimony,  upon  the  ground 
that  the  defendants  had  not  pleaded  the  statute  of  limitations,  and  therefore 
it  was  incompetent  and  inadmissible  under  the  pleadings.  The  court  sus- 
tained the  objection,  the  defendants  reserving  an  exception;  and  this  presents 
the  principal  question  for  consideration  in  the  ease. 

It  will  be  observed  that  the  plaintiffs  claimed  to  be  tenants  of  the  property, 
and  that  they  offered  no  proofs  to  show  that  they  had  ever  taken  or  been  in 
the  actual  possession  of  it.  And  that  they  did  not  claim  possession  is  shown 
by  statements  made  by  their  counsel  during  the  progress  of  the  trial,  as  fol- 
lows: "We  don't  rely  upon  anything  but  strict  legal  right.  We  don't  claim 
by  virtue  of  possession."  The  question,  then,  is,  what  must  a  tenant  show 
in  order  to  maintain  an  action  of  trespass  quart  clausumt 

In  Pollock  v.  Cummings,  38  Cal.  685,  the  court  says:  "In  an  action  of  tres- 
pass upon  real  property,  the  plaintiff  may  recover  upon  alleging  and  showing, 
in  addition  to  the  injury  complained  of,  his  possession  of  the  premises;  and 
his  right  to  the  possession  is  not  involved  unless  the  defendant  tenders  an 
issue  upon  that  fact;  and  in  such  case,  as  was  said  in  Holman  v.  Taylor ',  31 
Cal.  338,  the  right  of  recovery  depends  both  upon  possession  in  fact  and  the 
righ  t  of  possession . " 

In  Uttendorffer  v.  Saegers,  50  Cal.  496,  the  defendant  pleaded  a  general 
denial,  and  the  court  said:  "The  action  is  trespass  quare  clausum.  Its  grava- 
men is  the  alleged  possession  of  the  plaintiff  at  the  time  of  the  entry  of  the 
defendant.  In  this  view  the  offer  of  the  defendant  to  show  that  a  tenant  of 
the  plaintiff,  and  not  the  plaintiff  himself,  was  in  the  actual  possession  at  the 
time  of  the  alleged  trespass  should  have  been  allowed." 

In  Raffetto  v.  Fiori,  50  Cal.  363,  the  plaintiffs  obtained  a  patent  for  mining 
ground,  and  brought  an  action  of  trespass  against  the  defendants  for  working 
the  ground,  and  taking  gold  therefrom.  The  defendants  were  in  possession 
of  the  ground,  claiming  title  thereto  before  the  patent  was  issued,  and  when 
the  action  was  brought  and  tried,  it  was  held  that  the  action  of  trespass  could 
not  be  maintained.    There  have  been  several  other  analogous  cases  in  this 
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state  where  it  was  held  that  the  owner  of  land  could  not  maintain  replevin 
for  crops  harvested  therefrom  by  one  in  the  adverse  possession  of  the  land; 
the  court  saying  that  the  title  to  real  property  could  not  thus  be  tried  in  a  per- 
sonal action.  Page  v.  Fowler,  87  Cal.  100;  Page  v.  Fowler,  89  Cal.  412;  Pen* 
nybecker  v.  McDougal,  46  Cal.  661. 

In  Greenleaf  on  Evidence  (section  618)  it  is  said:  "Though  the  right  of 
property  may  and  often  does  come  into  controversy  in  this  action,  [trespass,] 
yet  the  gist  of  the  action  is  the  injury  done  to  plaintiff's  possession.  The 
substance  of  the  declaration,  therefore,  is  that  the  defendant  has  forcibly  and 
wrongfully  injured  property  in  the  possession  of  the  plaintiff,  and  under  the 
general  issue  the  plaintiff  must  prove  (1)  that  the  property  was  in  his  posses- 
sion at  the  time  of  the  injury,  and  this  rightly  as  against  the  defendant;  and 
(2)  that  the  injury  was  committed  by  defendant  with  force." 

There  are  many  other  authorities  to  the  same  effect,  but  they  need  not  be 
cited. 

Here  the  defendants  denied  the  plaintiffs'  possession  of  the  locus  in  quo, 
and  offered  to  show  their  want  of  possession  by  proving  that  defendants  had 
been  in  possession  of  the  land,  using  it  for  farming  and  grazing  purposes  for 
10  or  15  years.  The  object  was  not  to  prove  title  in  the  defendants  under  the 
statute  of  limitations,  and  it  was  not  necessary  that  the  statute  should  have 
been  pleaded  in  order  to  make  the  testimony  admissible. 

In  our  opinion,  the  court  erred  in  excluding  the  offered  testimony,  and  the 
judgment  and  order  should  therefore  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

We  concur:    Footb,  C. ;  Hayne,  & 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  triaL 
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Heilbron  and  others  v.  Hedtijcn  and  others.    (No.  11,551.) 
(Supreme  Court  of  California.    May  28, 1887.) 

1.  Pleading— Amendmemt— Ejectment. 

Plaintiffs  in  ejectment  may  be  permitted  to  amend  the  number  of  the  range  de- 
scribed in  their  complaint.  Such  amendment  corrects  a  mistake,  and  does  not  sub- 
stitute a  new  cause  of  action. 

2.  Ejectment—  Evidence— Instructions. 

In  an  action  of  ejectment,  where  defendants  claimed  title  by  adverse  possession, 
and  there  was  evidence  to  support  that  defense,  an  instruction  ignoring  such  de- 
fense, and  directing  the  jury  to  find  for  the  plaintiff  if  ho  established  the  title  set 
up  by  him,  held  erroneous. 
ft.  Limitation  of  Actions— Adverse  Possession— Statutes. 

The  amendment  to  section  325,  Code  Civil  Proc.  Cal.,  made  April  1, 1878,  which 
requires  proof  of  occupation,  claim,  and  payment  of  all  taxes  for  five  years,  to  es- 
tablish adverse  possession  of  real  property,  does  not  affect  adverse  holdings  prior 
to  the  date  of  its  passage. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Fresno  county. 

G.  A.  Heinlen,  for  appellants.     D.  S.  Terry,  for  respondents. 

Belcher,  C.  C.  This  is  an  action  to  recover  possession  of  a  tract  of  land 
in  Fresno  county,  which  is  alleged  to  be  a  part  of  the  Rancho  Laguna  de 
Tache,  and  is  described  as  "that  portion  of  the  north-west  quarter  of  section 
36,  township  18  south,  range  19  east,  which  lies  north  of  King's  river." 
The  complaint  is  in  the  usual  form  for  actions  of  ejectment.  The  answer  de- 
nies the  plaintiffs'  seizin,  or  right  to  the  possession  of  the  land,  and  sets  up 
the  statute  of  limitations.    The  case  was  tried  by  a  jury,  and  the  verdict 
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and  judgment  were  in  favor  of  plaintiffs.  The  defendants  moved  for  a  new 
trial,  and,  their  motion  being  denied,  appealed  from  the  judgment  and  order. 

As  originally  filed,  the  complaint  described  the  land  sued  for  as  in  range 
twenty  east.  Shortly  afterwards  plaintiffs1  counsel  asked  and  were  per- 
mitted, against  the  objections  of  defendants,  to  amend  the  complaint,  by 
striking  out  the  word  "twenty"  in  the  description  of  the  range,  and  inserting 
in  the  place  thereof  the  word  "nineteen."  It  is  claimed  that  the  court  erred 
in  permitting  this  amendment  to  be  made,  as  it  substituted  a  new  and  differ- 
ent cause  of  action.  We  see  no  error  in  the  ruling.  A  mistake  had  evidently 
been  made  in  describing  the  land  sought  to  be  recovered,  and  it  was  not  an 
abuse  of  the  court's  discretion  to  allow  it  to  be  corrected.  Section  473,  Code 
Civil  Proc. 

At  the  trial  the  plaintiffs  introduced  in  evidence  a  patent  from  the  United 
States  to  Manuel  Castro,  dated  March  6,  1866,  for  about  48,000  acres  of  land, 
known  as  the  Kancho  Laguna  de  Tache,  and  deeds  from  Castro  conveying  all 
his  right,  title,  and  interest  in  the  rancho  to  Jeremiah  Clark,  and  a  lease  of 
the  rancho,  dated  May  1,  1880,  for  10  years  from  Clark  to  the  plaintiffs,  with 
the  privilege  of  purchasing  the  property  at  any  time  during  the  term.  They 
then  called  witnesses  to  prove  that  the  demanded  premises  were  included 
within  the  boundaries  of  the  grant  as  fixed  by  the  patent.  In  support  of  the 
issues  tendered  by  them  the  defendants  called  witnesses  to  prove  that  the 
demanded  premises  were  not  within  the  calls  of  the  Castro  patent;  that  the 
land  was  swamp  land,  and  was  sold  as  such  by  the  state  in  1861,  and  that  the 
defendant  John  Heinlen  had  been  occupying  and  claiming  it  adversely  to  the 
plaintiffs  and  their  grantor  for  more  than  10  years  before  the  commencement 
of  the  action. 

At  the  request  of  the  plaintiffs,  the  court  instructed  the  jury  as  follows: 

"The  jury  are  instructed  that  in  no  case  can  adverse  possession  be  consid- 
ered established  under  the  provision  of  any  section  of  the  Code  of  Civil  Pro- 
cedure of  California,  unless  it  shall  be  shown  that  the  land  has  been  occupied 
and  claimed  for  the  period  of  five  years  continuously,  and  that  the  party  or 
persons,  their  predecessors  and  grantors,  have  paid  all  state  and  county  taxes 
assessed  upon  said  land. " 

"If  the  jury  believe,  from  the  evidence,  that  the  land  in  controversy  is 
within  the  boundaries  of  the  survey  attached  to  the  patent  from  the  United 
States  to  Manuel  Castro,  and  that  Jeremiah  Clark  has  succeeded  to  the  title 
of  Manuel  Castro,  and  that  the  plaintiffs  hold  under  title  derived  from  Jeremiah 
Clark,  then  you  will  find  a  verdict  for  the  plaintiffs." 

These  instructions  were  misleading  and  erroneous.  The  first  is  in  the  lan- 
guage of  the  amendment  made  on  the  first  of  April,  1878,  to  section  325  of 
the  Code  of  Civil  Procedure.  But  it  has  been  held  that  that  amendment  was 
not  retroactive,  and  did  not  at  all  affect  adverse  holdings  prior  to  the  date  of 
its  passage.  Sharp  v.  filankemhip,  59  Cal.  288;  Johnson  v.  Brovm,  63  Cal. 
391.  The  second  took  from  the  jury  all  right  to  consider  the  defendants' 
claim  of  title  under  the  statute  of  limitations,  and,  in  effect,  told  them  to 
find  a  verdict  for  the  plaintiffs.  The  principal  question  at  the  trial  was 
whether  the  defendant  John  Heinlen  did  or  did  not  have  adverse  possession, 
under  a  claim  of  right,  commencing  as  early  as  1872,  and  continuing  for  more 
than  five  years,  and  there  was  testimony  upon  that  question,  we  think,  which 
should  have  been  submitted  to  the  jury. 

It  is  objected  for  the  respondents  that  the  appellants  have  not  filed  a  printed 
transcript,  properly  authenticated  as  required  by  the  rules  of  this  court;  that 
the  transcript  contains  numerous  interlineations  and  writings  in  the  margin 
of  pages,  and  it  does  not  appear  when  or  by  whom  such  interlineations 
and  marginal  writings  were  made;  and  that  the  statement  on  motion  for  new 
trial,  found  in  the  transcript,  is  not  shown  to  have  been  agreed  to  by  counsel, 
or  settled  by  the  judge.    It  is  sufficient  to  say,  as  to  the  first  part  of  this  ob- 
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jection,  that,  in  considering  the  points  here  discussed,  we  have  looked  only  to 
the  printed  transcript,  which  is  properly  certified  by  the  clerk  to  be  correct, 
and  not  to  the  interlineations  and  writings  on  the  margins  of  pages;  and,  as 
to  the  last  part  of  it,  that  the  statement  on  motion  for  new  trial  was  properly 
settled  and  certified  by  the  judge  who  tried  the  case. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:    Foote,  C;  Hayne,  0, 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 


n  Cal.  w 

Cohn  v.  Parcels,  City  Tax  Collector  of  the  City  of  Los  Angeles. 

(No.  11,845.) 
(Supreme  Court  of  California.    May  28,  1887.) 

1.  Equity— Parties— Assessments. 

By  the  charter  of  the  city  of  Los  Angeles,  when  land  is  condemned  for  the  wid- 
ening of  a  street,  the  damages  are  paid  by  the  holders  of  property  adjacent  to  the 
street  to  be  widened,  and  hi  no  event  is  toe  city  liable  for  such  damages.  Held,  in 
an  action  brought  against  the  tax  collector  of  Los  Angeles  to  restrain  him  from  a 
sale  of  plaintiff's  property  in  payment  of  damages  claimed  to  be  due  from  plain- 
tiff under  the  said  provision  or  the  city  charter,  that  the  city  was  not  a  necessary 
party  defendant  to  the  action. 

2.  Municipal  Corporations— Streets— Creation  of. 

A  tract  of  land  in  Los  Angeles  was  set  apart  by  ordinance  as  a  public  square. 
For  some  time  the  whole  tract  was  used  as  such,  but  afterwards  a  fence  was  erected, 
which  inclosed  the  greater  part  of  it,  but  left  out  a  strip  of  land  between  the  fence 
and  the  lot  of  C.  The  public  used  this  strip  of  land  for  a  long  time  as  a  passage- 
way for  vehicles  and  animals,  but  it  was  never  declared  by  any  ordinance  of  the 
city  to  be  a  street,  or  ever  graded  by  authority  of  the  city.  Held,  that  the  strip  of 
land  in  question  was  not  a  public  street,  and  that  damages  assessed  upon  C.  for  the 
widening  of  it  as  a  street  were  improper. 

Commissioners'  decision.    Department  2. 
Appeal  from  superior  court,  li>s  Angeles  county. 

/.  C.  Daly  and  Williams  <fc  McKinley,  for  appellant.  Howard  cfc  Scott, 
for  respondent. 

Belcher,  C.  C.  It  is  provided  by  the  charter  of  the  city  of  Los  Angeles 
that,  when  land  has  been  condemned  for  the  widening  or  extension  of  a  street, 
the  damages  shall  be  paid  by  the  holders  of  the  property  fronting  on  and  ad- 
jacent to  the  street  to  be  extended  or  widened,  and  that  assessments  shall  be 
levied  on  the  property  in  a  certain  manner  to  raise  the  amount  needed;  and 
"in  case  any  street  crosses  the  line  of  or  forms  a  junction  with  any  street  so 
laid  out,  extended,  or  improved,  *  *  *  the  land  on  the  comers  formed 
by  said  intersection  or  junction  shall  be  assessed"  for  an  additional  sum. 
Under  the  provisions  of  the  charter,  proceedings  were  regularly  taken  by  the 
city  authorities  to  widen  and  extend  Main  street.  The  plaintiff  owned  a  lot 
fronting  on  that  street,  which  was  assessed  for  an  additional  sum  of  8213.78 
on  account  of  a  supposed  frontage  on  another  street  "forming  a  junction  with" 
Main  street.  The  defendant  was  about  to  sell  the  plaintiff's  lot  to  pay  this 
additional  assessment,  when  this  action  was  commenced  to  restrain  the  sale, 
upon  the  ground  that  the  assessment  was  improperly  made,  and  the  sale 
would  cast  a  cloud  upon  the  plaintiff's  title.  The  defendant  demurred  to  the 
complaint  upon  the  ground  that,  in  collecting  the  assessment,  he  was  acting 
in  his  official  capacity  as  the  agent  and  servant  of  the  city  of  Los  Angeles, 
and  the  city  should  have  been  joined  as  a  party  defendant.  The  court  over- 
ruled the  demurrer,  and  this  ruling  is  assigned  as  error. 
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We  think  the  demurrer  was  properly  overruled.  There  have  been  many 
similar  cases  in  this  state  brought  against  collectors  of  taxes  and  assessments, 
but  the  point  here  presented  does  not  appear  to  have  been  made  in  any  of 
them. 

In  support  of  their  contention,  counsel  for  appellant  cite  Qilmore  v.  Fox, 
10  Kan.  509.  That  was  an  action  to  restrain  the  sale  of  real  property  for  an 
assessment,  and  it  was  held  that  the  city  was  a  necessary  party  defendant. 
The  decision  was,  however,  based  upon  the  ground  that  the  money,  when 
collected,  would  belong  to  the  city,  which  was  liable  for  the  payment  of  the 
damages  in  case  the  assessments  were  not  collected.  That  case  is  not  in  point 
here,  for  the  reason  that  under  its  charter  the  city  of  Los  Angeles  was  not 
made  liable  for  the  payment  of  the  damages  in  any  event,  and  the  money,  if 
collected,  would  have  gone  into  a  special  fund,  to  be  paid  out  to  the  parties 
entitled  to  it.  The  city  had  therefore  no  such  interest  in  the  case  as  to  make 
it  a  necessary  party. 

At  the  trial  the  case  was  submitted  upon  an  agreed  statement  of  facta,  and 
the  only  question  made  in  regard  to  the  validity  of  the  assessment  was  as  to 
whether  plaintiff  'slot  fronted  on  a  street  forming  a  Junction  with  Main  street. 
Plaintiff  recovered  judgment,  and  from  that,  and  an  order  denying  a  new 
trial,  defendant  appealed. 

It  appears  from  the  agreed  statement  of  facts  that  the  strip  of  land  which 
is  claimed  by  appellant  to  be  a  street,  and  to  form  a  junction  with  Main  street, 
is  a  part  of  a  tract  which  was  owned  by  the  pueblo  of  Los  Angeles,  and  prior 
to  1846  was  laid  out  by  the  authorities  of  the  pueblo  as  a  public  plaza,  and  on 
the  twentieth  of  December,  1856,  was,  by  an  ordinance  of  the  city  of  Los  An- 
geles, declared  to  be  a  public  square.  For  some  time  after  the  passage  of  the 
ordinance,  all  of  the  land  so  set  apart  was  open  and  used  as  a  public  square; 
but  prior  to  1872  a  fence  was  erected  which  inclosed  the  greater  part  of  it, 
leaving  out  Main  street  to  the  west,  (which  had  theretofore  been  set  apart  as 
a  public  street,)  and  also  leaving  out  a  strip  along  the  north  line  of  plaintiff's 
lot  eight  feet  wide.  In  1872  this  fence  was  changed  and  made  elliptical  in 
form,  and  was  so  placed  that,  at  its  nearest  point,  it  was  distant  from  the 
plaintiff's  lot  70J  feet.  The  ground  within  the  inclosure  has  always  been 
used  as  a  public  park,  and  the  strip  between  the  elliptical  fence  and  the  plain- 
tiff's lot  has  since  been  used  by  the  general  public  for  passing  and  repassing  on 
foot,  and  with  vehicles  and  animals,  but  has  never  been  declared,  by  any  ordi- 
nance or  resolution  of  the  city,  to  be  a  street,  nor  has  it  ever  been  graded 
under  authority  of  the  city. 

Upon  these  facts,  did  the  strip  of  land  in  question  become  a  public  street? 
We  do  not  see  how  it  can  be  rightfully  claimed  that  it  did.  As  well  might  it 
be  said,  if  the  square  had  never  been  inclosed,  and  the  public  had  been  per- 
mitted to  pass  and  repass,  on  foot  and  with  vehicles  and  animals,  diagonally 
across  it,  that  the  ways  so  used  were  thereby  made  streets  of  the  city.  Being 
a  part  of  the  land  dedicated  as  a  public  square,  the  strip  must  be  held,  we 
think,  to  remain  such  until  its  character  and  use  shall  be  changed  by  some 
official  and  authoritative  action. 

It  follows  that  the  judgment  and  order  should  be  affirmed. 

We  concur:    Foote,  C. ;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 
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Miller  v.  Dunn,  State  Comptroller.    (No.  11,288.) 

(Supreme  Court  of  California.    June  6,  1887.) 

Constitutional  Law-— Appbopbiations— Non-Enforceable  Claim. 

An  act  to  appropriate  money  to  pay  the  indebtedness  incurred  by  the  state  of  Cal- 
ifornia under  ''An  act  to  promote  drainage,"  which  was  afterwards  declared  uncon* 


Digitized  by 


Google 


28  PACIFIC  REPORTER.  [Gal. 

stitiitlnnal,  !s  not  itself  unconstitutional  andeT  article  4,  J  32,  Const.  Cal.,  forbidding 
the  legislature  to  pay  claims  against  the  state  under  an  agreement  made  without 
express  authority  of  law.    Temple,  J.,  dissenting. 

In  bank.     Appeal  from  superior  court,  Sacramento  county, 
D.  M.  Delmas,  for  appellant.    A.  L.  Hart,  W.  C.  Belcher,  and  James  A. 
Waymire,  for  respondent. 

Paterson,  J.  In  1880  the  legislature  passed  an  act  entitled  "An  act  to 
promote  drainage/'  which  was  approved  by  the  governor  April  23,  1880.  St. 
1880,  p.  123.  In  the  passage  of  this  act  all  the  proceedings  necessary  to  the 
effective  enactment  of  a  law  by  the  legislature  were  had;  and  it  was  regularly 
and  duly  approved  by  the  governor.  According  to  the  provisions  of  this  act, 
"drainage  district  No.  1"  was  regularly  organized,  and  puhlic  work  under  it 
commenced.  The  directors  of  the  district,  alter  proposals  for  bids,  let  contracts 
to  different  parties  to  do  various  parts  of  the  work,  as  they  were  expressly 
authorized  by  the  act  to  do.  Respondent,  among  others,  took  two  such  con- 
tracts, and  the  amount  involved  in  this  action  is  for  work  and  labor  done  and 
materials  furnished  under  such  contracts.  There  is  no  question  as  to  the 
justness  of  his  claims;  but  after  he  had  done  the  work,  and  furnished  the  ma- 
terials under  his  contracts,  and  before  he  had  received  his  pay  therefor,  sued 
for  in  this  action,  this  court,  in  an  action  brought  against  the  directors  of  said 
district,  decided  that  said  "act  to  promote  drainage"  was  unconstitutional. 
All  proceedings  under  said  act  ceased,  and  the  state  comptroller  refused  to  pay 
any  more  claims  under  it. 

This  being  the  situation,  and  some  just  claims  acquired  under  the  act  re- 
maining unpaid,  the  legislature  passed  an  act  approved  March  10,  1885,  (St. 
1885,  p.  78, )  entitled  "  An  act  to  appropriate  money  to  pay  the  indebtedness  in- 
curred under  an  act  entitled,  «An  act  to  promote  drainage,'  approved  April 
23, 1880."  This  act  expressly  requires  the  comptroller  to  draw  his  warrants 
in  favor  of  certain  audited  claims  which  accrued  under  said  act  of  1880;  and 
plain  tiff '8  demand  here  sued  for  is  admitted  to  be  one  of  such  claims.  The 
appellant  comptroller  refused  to  draw  his  warrants  for  respondent's  claims; 
and  this  proceeding  in  mandamus  was  instituted  to  compel  him  to  do  so. 
The  court  below  granted  a  peremptory  writ,  and  the  comptroller  appeals. 

The  judgment  of  the  court  below  should  be  affirmed.  It  is  claimed  by  ap- 
pellant that  the  act  of  April  23,  1880,  having  been  held  to  be  unconstitutional 
in  the  case  of  People  v.  Parks,  58  Cal.  624,  was  void  ah  initio,  the  same  to 
all  intents  and  purposes  as  if  it  had  never  been  enacted, — a  pure  nullity; 
that  an  unconstitutional  law  is  no  law  at  all  for  any  purpose,  and  that  the  word 
"law"  in  article  4,  §  32,  was  used  in  its  full  sense, — i.  e„  a  valid  constitutional 
law.  On  the  other  hand,  it  is  contended  by  respondent  that  the  word  "law" 
in  its  popular  sense  is  a  statute  passed  by  the  legislature  and  approval  by  the 
executive,  and  it  is  in  this  sense  that  the  word  was  employed  in  section  32. 

It  is  useless  to  attempt  to  apply  iron-clad  rules  of  interpretation  to  any 
phrase  or  word  used  in  a  constitution.  Especially  is  this  true  of  a  word 
which  has  a  technical  as  well  as  a  popular  meaning.  There  is  no  word  in  the  , 
language  which,  in  its  popular  and  technical  application,  takes  a  wider  or  more 
diversified  signification  than  the  word  "law."  Its  use  in  both  regards  is  illim- 
itable. In  determining  the  office  of  words  used  in  a  constitution,  the  object 
is  to  give  effect  to  the  intent  of  the  people  adopting  it.  Cooley,  Const.  Lim. 
(5th Ed.)  §  66.  And,  "where  a  word  having  a  technical  as  well  as  a  popular 
meaning  is  used  in  the  constitution,  the  courts  will  accord  to  it  its  popular  sig- 
nification, unless  the  very  nature  of  the  subject  indicates  or  the  text  suggests 
that  it  is  used  in  its  technical  sense. "  Weill  v.  Kenfleld,  54  Cal.  11 1 ;  Sprague 
v.  Norway,  31  Cal.  173.  Words  used  in  a  constitution  should  be  construed 
in  the  sense  in  which  they  were  employed.  They  "must  be  taken  in  their  or- 
dinary and  common  acceptation,  because  they  are  presumed  to  have  been  so 
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understood  by  the  framers,  and  by  the  people  who  adopted  it.  This  is  un- 
questionably the  correct  rule  of  interpretation.  It,  unlike  the  acts  of  our  leg- 
islature, owes  its  whole  force  and  authority  to  its  ratification  by  the  people; 
and  they  judged  of  it  by  the  meaning  apparent  on  its  face  according  to  the 
general  use  of  the  words  employed  where  they  do  not  appear  to  have  been 
used  in  a  legal  or  technical  sense."  Manly  v.  State,  7  Md.  135.  The  term 
"law,"  as  used  in  its  popular  sense  and  in  its  common  acceptation  by  "those 
for  whom  laws  are  made, "  it  may  be  admitted,  includes  the  whole  body  or 
system  of  rules  of  conduct,  including  the  decisions  of  courts  as  well  as  legis- 
lative acts,  but  it  certainly  does  not  include  that  refined,  technical,  and  astute 
idea  claimed  by  appellant  which  recognizes  nothing  within  the  meaning  of 
the  term  which  is  not  constitutionally  and  technically  perfect. 

In  addition  to  considering  the  independent,  technical,  and  popular  mean- 
ings of  a  word  used  in  an  act  or  constitution,  we  may  look  at  other  sections 
of  the  same  instrument  for  the  sense  in  which  the  word  is  used,  as  an  aid  to 
determine  whether  it  has  been  used  in  its  popular  sense  in  the  particular 
provision  under  consideration.  People  v.  Eddy,  43  Cal.  331.  A  word  re- 
peatedly used  in  a  statute  will  bear  the  same  meaning  throughout  the  instru- 
ment unless  it  is  apparent  that  another  meaning  is  intended.  Pitte  v.  Ship- 
ley, 46  Cal.  154;  Hoag  v.  Howard,  55  Cal.  564.  Upon  an  examination  of  the 
provisions  of  the  constitution  in  which  the  word  "law"  is  used,  it  will  be 
found,  in  a  majority  of  instances,  that  it  has  been  employed  in  the  sense  of  a 
statute,  bill,  or  legislative  enactment,  regardless  of  the  constitutionality  or 
validity  of  the  act.  Thus  it  is  said:  "No  law  shall  be  passed  to  restrain  or 
abridge  the  liberty  of  speech  or  of  the  press,"  (section  9,  art.  1;)  "no  ex 
post  facto  law  shall  ever  be  passed,"  (section  16,  art.  1;)  "the  enacting  clause 
of  eoery  law  shall  be  as  follows,"  (section  1,  art.  4;)  "the legislature  shall  not 
pass  local  or  special  laws  in  any  of  the  following  cases,"  etc.,  (section  25, 
art.  4;)   "the  legislature  shall  not  pass  any  laws  permitting  the  leasing 

*  *  *  of  any  franchise,"  (section  10,  art.  12.)  When  speaking  of  certain 
requisites  of  a  valid  law,  however,  the  framers  of  the  constitution  did  not 
use  the  words  "statute"  and  "law"  interchangeably.  Thus  it  is  provided 
that  "no  bill  shall  become  a  law  without  the  concurrence,"  etc.,  (section  15, 
art.  4;)  "every  bill  which  may  have  passed  the  legislature  shall,  before  it  be- 
comes a  law,  be  presented  to  the  governor,"  (section  16,  art.  4.) 

Again,  it  is  provided  that  "the  making  of  profit  out  of  county,  city,  or  other 
public  money,  or  using  the  same  for  any  purpose  not  authorized  by  law, 

*  *  *  shall  be  a  felony."  Can  it  be  said  that  those  who  framed  and 
adopted  the  constitution  intended  to  use  the  word  "law"  in  this  section 
to  mean  a  law  absolutely  unimpeachable  on  any  ground?  That  every 
officer  should  handle  and  place  the  moneys  intrusted  to  him  at  his  peril, 
no  matter  how  fair  and  regular  the  law  directing  him  may  be  on  its 
face?  If  yea,  "then,  indeed,"  as  was  said  in  St.  Louis  d-  S.  F.  R.  Co.  v. 
Evans  &  Howard  Brick  Co.,  85  Mo.  307,  "are  the  rights  of  the  citizen  to  be 
sacrificed  on  the  altar  of  mistake,  and  the  statute  is  to  be  made  a  veritable  pit- 
fall and  snare." 

And  so  it  is  with  respect  to  section  32.  If  it  places  a  citizen  who  has  dealt 
with  the  state,  under  circumstances  like  those  in  the  case  at  bar,  beyond  the 
pale  of  legislative  relief  for  acts  done  by  him  prior  to  discovering  the  invalid- 
ity of  the  law,  it  will  be  very  unsafe  for  any  one  to  deal  with  our  officers  un- 
less he  be  possessed  of  that  superhuman  intuition  or  mediate  intelligence 
which  alone  can  tell  how  the  question  of  the  validity  of  such  an  act  may  be 
vaised  and  determined  after  he  has  performed  the  work.  Of  course  there  is 
no  moral  obligation  on  the  part  of  the  state  which  can  be  enforced  upon  equita- 
ble principles,  nor  does  the  good  faith  of  the  party  dealing  with  the  state  cut 
any  figure  in  the  case  if,  in  fact,  the  work  was  done  "  without  express  au- 
thority of  law;"  fox  this  provision  was  placed  in  the  constitution  to  cut  off 
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all  claims  based  upon  mere  good  faith  and  equity.  There  was  a  feeling,  which 
had  been  long  suffering,  that  there  should  be  some  inhibition  to  prevent  the 
legislature  from  allowing  the  payment  of  extra  compensation  to  officers  who, 
subsequent  to  their  election  or  appointment,  discovered  that  the  regular  salary 
was  insufficient,  and  also  to  prevent  relief  bills  in  favor  of  those  who  had  dealt 
with  state  and  municipal  officers  acting  without  express  authorization  from  any 
source,  or  under  palpably  unauthorized  and  invalid  contracts,  and  who  were 
constantly  asking  the  legislature  to  consider  their  misfortunes  in  pity,  and  re- 
gard them  as  deserving  subjects  of  public  benevolence.  All  this  was  doubt- 
less well  understood,  and  the  phrase  "without  express  authority  of  law"  was 
used  in  view  of  the  judicial  and  legislative  history  of  the  state;  and  yet  it  is 
by  no  means  clear  that  it  was  intended  to  prevent  the  payment  of  a  just  claim, 
expressly  authorized  by  an  act  in  due  form,  duly  passed  and  approved,  and 
within  the  scope  of  lawful  legislation,  simply  because,  after  the  work  has 
been  done,  the  court  may  upon  great  deliberation  and  searching  investigation 
declare  the  act  for  some  reason — such  as  defect  in  title  or  wrongful  delega- 
tion of  power — unconstitutional. 

The  case  of  Nougues  v.  Douglass,  7  Cal.  65,  relied  on  by  appellant,  is  un- 
like the  case  at  bar.  In  that  case,  and  iu  People  v.  Johnson,  6  Cal.  499,  the 
legislature  had  contracted  a  debt  admitied  to  be  in  excess  of  the  $800,000 
limit  specified  in  the  constitution,  and  the  court  held  that,  until  the  claim  was 
legalized  by  being  submitted  to  a  vote  of  the  people,  it  could  not  be  paid. 
There  is  no  doubt  as  to  the  correctness  of  the  decision  in  those  cases.  The 
constitutional  inhibition  contained  in  article  8  of  the  old  constitution  was  so 
clear  that  the  conclusion,  as  said  by  the  court,  was  "most  obvious."  The 
meaning  of  words  similar  to  those  in  question  here  were  not  involved  in  that 
case.  The  court  had  no  doubt  as  to  the  meaning  of  the  language  used  in  ar- 
ticle 8;  and,  if  we  could  say  the  same  of  section  82,  which  is  before  us,  we 
should,  of  course,  apply  the  same  rule. 

But  it  follows,  we  think,  from  what  has  been  said,  that  the  meaning  con- 
tended for  by  appellant  is  not  necessarily  implied  in  the  language  of  section 
82;  and,  if  there  be  a  fair  doubt  as  to  the  true  construction  of  that  section, 
we  should  refrain  from  declaring  that  the  legislature  and  the  governor  have 
exceeded  their  authority  in  the  passage  and  approval  of  the  act  of  March  10, 
1885,  appropriating  money  to  pay  the  indebtedness  incurred  under  the  so- 
called  drainage  act  of  April  28,  1880.  The  doctrine  has  been  so  often  enun- 
ciated— it  has  passed  into  an  aphorism — that  statutes  will  not  be  declared  un- 
constitutional if  there  is  a  fair  doubt  as  to  their  validity.  The  judicial 
department  will  not  hesitate  to  interfere  with  the  work  of  a  co-ordinate  branch 
of  the  government  when  the  latter  goes  beyond  its  constitutional  limitations, 
but  the  ground  of  interference  must  be  plain  and  substantial. 

Again,  it  is  not  a  universal  rule,  as  claimed  by  appellant,  that  an  unconsti- 
tutional law  is  void  ab  initio  and  absolutely  wanting  in  all  binding  force,  and 
a  nullity.  There  is  at  least  an  exception,  viz.,  that  an  act  duly  passed  or  ap- 
proved has  the  force  of  law  to  protect  citizens  dealing  with  public  officers  un- 
der its  provisions  up  to  the  time  that  it  is  declared  unconstitutional.  Sessums 
v.  Botts,  84  Tex.  885.  And,  if  a  decision  that  an  act  is  unconstitutional  be 
afterwards  overruled,  the  statute  will  be  deemed  to  be  valid  for  the  whole 
period.  Pierce  v.  Pierce,  46  Ind.  86.  It  has  been  held  that  an  act  creating 
an  office,  though  unconstitutional,  is  sufficient  to  give  color  of  title,  and  that 
an  officer  acting  under  it  is  an  officer  de  facto.  Duff's  Appeal,  56  Pa.  St.  486; 
Clark  v.  Com.,  29  Pa.  St.  129.  But,  whether  this  be  supported  by  the  weight 
of  authority  or  not,  "nothing  is  better  settled,"  it  is  said  in  State  v.  Douglass, 
50  Mo.  596,  "than  that  the  acts  of  an  officer  de  facto  (although  his  title  may 
be  bad)  are  valid  so  far  as  they  concern  the  public,  or  the  rights  of  third  per- 
sons who  have  an  interest  in  the  things  done.  Without  this  rule  the  business 
of  a  community  could  not  be  transacted.    *    *    *    It  would  cause  a  suspen- 
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sion  of  business  till  every  officer's  right  dejure  Was  established. n  State  v. 
Carroll,  38  Conn.  462;  Harbaugh  v.  Winsor,  38  Mo.  327;  Wilcox  v.  Smith, 
5  Wend.  221;  People  v.  Salomon,  54  111.  39;  Ex  parte  Strang,  21  Ohio  St. 
610. 

It  must  be  remembered  that  the  act  of  April  23,  1880,  was  judicially  de- 
clared unconstitutional  solely  on  the  ground  that,  under  article  3  of  the  con- 
stitution, the  legislature  could  not  delegate  to  executive  officers  such  legislative 
powers  as  it  had  attempted  to  confer  by  that  act.  This  was  the  only  ground 
upon  which  the  minds  of  a  majority  of  the  members  of  the  court  met. 
People  v.  Parks,  58  Cal.  645.  It  has  never  been  claimed  seriously  that  the 
work  contemplated  by  the  act  was  beyond  the  power  of  the  legislature  to  pro- 
vide for  in  some  manner.  If  the  legislature  had  defined  the  boundaries  of  the 
several  districts,  instead  of  delegating  the  power  to  the  judgment  of  the  gov- 
ernor, surveyor  general,  and  state  engineer,  and  had  provided,  in  the  manner 
it  did  provide,  for  the  appointment  of  the  three  directors  who  were  authorized 
to  let,  and  who  did  in  fact  let,  the  contracts  for  the  work,  the  result  might 
have  been  different.  The  act  has  not  been  declared  to  be  and  is  not  neces- 
sarily unconstitutional  in  all  of  its  parts.  It  is  true,  this  court  held  that  the 
directors  had  no  authority  to  contract,  but  the  creation  of  the  office  of  director 
by  the  act,  the  appointment  by  the  governor  of  three  directors,  and  the  osten- 
sible authority  conferred  upon  them  by  the  act  to  contract,  furnish  some  color 
of  right  to  do  the  thing  attempted  by  them. 

I  do  not  wish  to  be  understood  as  saying  that  the  directors  were  officers  de 
facto  with  color  of  authority  sufficient  to  bind  the  state,  notwithstanding  the 
unconstitutionality  of  the  act  under  which  the  contract  was  let,  and  without 
regard  to  the  provisions  of  section  82  as  to  "express  authority  of  law. "  I  cite 
the  cases  upon  the  effect  of  the  acts  of  officers  de  facto  simply  to  show  that 
an  unconstitutional  law  is  not  always  and  for  all  purposes  a  nullity  so  far  as 
the  rights  of  a  citizen  are  concerned,  and  refer  to  the  history  of  the  case  simply 
in  illustration  of  my  conclusion  that,  alter  a  citizen  has  dealt  with  the  state 
under  circumstances  like  those  shown  here,  the  case  does  not  come  within  the 
purview  of  section  32,  and  the  legislature  is  not  prohibited  thereby  from  au- 
thorizing the  payment  to  him  of  such  reasonable  sums  as  shall  to  it  seem 
proper.  It  is  unnecessary  to  say  whether  in  all  cases  an  act  duly  passed  and 
approved  would  be  "express  authority,  of  law"  within  the  meaning  of  that 
section.  There  may  be  statutes  palpably  violative  of  principles  so  plain  and 
well  understood  as  to  be  no  authority  or  protection  at  all;  but  as  to  that  I  ex- 
press no  opinion.    Judgment  affirmed. 

We  concur:    Searls,  C.  J.;  McFabland,  J.;  Shabpstein,  J. 

Temple,  J.,  (dissenting.)  I  cannot  agree  with  the  conclusion  of  the  ma- 
jority in  this  case.  It  seems  to  be  admitted  that  the  contract  was  void,  the 
law  authorizing  it  unconstitutional;  and,  if  this  be  so,  the  debt  for  the  serv- 
ices is  expressly  denounced  as  unauthorized  by  the  constitution.  The  lan- 
guage is:  "The  legislature  shall  have  no  power  *  *  *  to  pay  or  to  author- 
ize the  payment  of  any  claim  hereafter  created  against  the  state  *  *  * 
under  any  agreement  or  contract  made  without  express  authority  of  law;  and 
all  such  unauthorized  agreements  or  contracts  shall  be  null  and  void."  Article 
4,  §32. 

So  far  as  I  am  able  to  understand  the  logic  of  the  leading  opinion,  it  is  this: 
The  constitution  only  forbids  the  payment  of  claims  arising  upon  contracts 
made  without  express  authority  of  law.  The  word  "law"  is  a  very  general 
term,  and  was  not  used  in  any  technical  sense.  It  includes  all  sorts  of  laws. 
A  void  law,  or  at  least  a  void  statute,  is  in  the  popular  sense  some  sort  of  a 
law.  This  contract  was  authorized  by  a  void  law;  therefore  the  legislature 
is  not  prohibited  from  paying;  therefore  the  legislature  has  the  power  to  pay. 
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Now,  In  the  first  place,  I  deny  that  there  is  any  common  usage  or  popular 
sonse  in  which  a  void  statute  is  spoken  of  as  a  law  which  differs  from  the  use 
of  the  words  by  lawyers  or  by  the  courts.  We  all  speak  of  void  laws,  uncon- 
stitutional statutes,  void  contracts,  void  judgments,  etc.,  meaning  the  things 
\t  Inch  in  some  respects  appear  to  be  the  things  named,  but  which  really  are 
nut.  So,  if  we  desire  to  refer  to  one  of  these  void  instruments  to  identify  it, 
we  might  say  the  contract  A  or  the  statute  of  April  1st,  etc.  If  there  be  any 
common  usage  beyond  this,  and  which  is  not  common  to  lawyers,  I  challenge 
example  and  evidence  of  it. 

But,  admitting  that  even  void  laws  or  statutes  are  sometimes  referred  to  as 
laws  or  statutes,  that  does  not  meet  the  necessities  of  the  case.  The  phrase 
in  the  constitution  is,  "without  express  authority  of  law."  Will  any  one  as- 
sert that  in  any  use  whatever  of  language  an  act  is  ever  said  to  be  authorized 
by  law,  meaning  that  it  is  pursuant  to  law  known  to  be  void?  How  is  it  au- 
thorized if  the  law  be  void?  The  very  words  used  imply  a  valid  law.  An  act 
authorized  by  law  must  be  a  lawful  act.  Would  it  not  have  sounded  strange 
if  the  convention  had  used  the  words  "without  authority  of  a  valid  law/'  or 
had  added,  "provided  a  void  statute  shall  be  deemed  authority  of  law.'9 

But  waiving  all  this,  and  admitting  that  the  contract  we  have  just  declared 
void  because  not  authorized  by  law  was  authorized  by  law  in  the  "popular 
sense,"  so  that  the  legislature  is  not  by  this  constitutional  provision  ex- 
pressly prohibited  from  paying  the  claim,  the  difficulty  is  not  ended.  It  is 
necessary  to  find  in  this  negative  language,  not  only  no  prohibition,  but  an 
affirmative  grant  of  power  to  pay;  for  there  still  remains  the  implied  prohi- 
bition that  the  legislature  cannot  authorize  the  payment  of  a  debt  created  in 
violation  of  the  constitution.  There  still  remains  the  admission  that  the  con- 
tract was  void  because  not  authorized  by  law. 

If  it  requires  authority  to  show  that  even  without  an  express  prohibition 
the  legislature  cannot  authorize  the  payment  of  a  claim  created  in  violation 
of  the  constitution,  we  have  it  in  Nougues  v.  Douglass,  7  Cal.  65.  The  leg- 
islature authorized  a  contract  for  a  state  capitol.  Plaintiff  took  the  contract, 
and  performed  labor  upon  it,  for  which  he  was  entitled,  by  the  terms  of 
his  contract,  to  receive  an  admitted  sum  of  money.  The  act  was  within  the 
general  scope  of  legislative  power,  but  the  court  held  that  the  legislature 
could  not  pay  the  debt.  It  was  said:  "If,  then,  the  legislature  had  no  right 
to  create  a  state  debt  beyond  the  limit  fixed  by  the  constitution,  that  body 
has  no  constitutional  right  to  tax  the  people  to  pay  a  void  debt.  *  *  * 
The  restriction  upon  the  power  of  the  legislature  would  be  nugatory  if  the 
same  end  could  be  accomplished  by  other  modes.  The  evil  intended  to  be  pre- 
vented would  still  exist,  and  the  injury  to  the  people  would  be  the  same.  If 
the  power  to  create  the  debt  is  denied,  the  power  to  levy  taxes  to  pay  it  must 
be  equally  denied.  The  power  to  pay  is  a  necessary  incident  to  the  power 
to  tax,  and  they  both  must  stand  or  fall  together." 

And,  again,  let  it  be  admitted  that  there  cannot  be  found  in  section  32  of 
article  4  of  the  constitution  a  limitation  on  the  power  of  the  legislature, 
either  express  or  implied.  Why  is  not  this  relief  bill  a  gift  within  the  mean- 
ing of  section  31,  article  4,  of  the  constitution?  "Nor  shall  it  [the  legisla- 
ture] have  power  to  make  any  gift,  or  authorize  the  making  of  any  gift,  of 
any  public  money  or  thing  of  value  to  any  individual,  municipal  or  other 
corporation  whatever."  It  is  admitted  that  the  contract  is  utterly  void;  that 
it  imposes  no  legal  liability  or  obligation  upon  the  part  of  the  state.  The  state 
has  received  and  will  receive  nothing  from  the  parties  to  whom  this  money 
is  to  be  given.  True,  if  the  contract  had  been  valid,  in  legal  contemplation 
the  state  would  have  received  a  consideration  in  the  service  performed  by  rea- 
son of  the  contract,  although  there  was  nothing  of  benefit  in  it.  Now,  a  gift 
is  something  bestowed  without  return.  If  this  be  not  something  bestowed 
without  return,  what  is  the  thing  returned?    Can  there  be  any  other  reason 
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for  holding  this  appropriation  not  a  gift,  except  that  it  would  be  highly  in- 
equitable and  unjust  not  to  compensate  the  respondent  for  services  rendered 
pursuant  to  an  act  of  the  legislature  believed  to  be  valid?  In  other  words, 
the  claim  is  founded  upon  a  moral  obligation  which  the  state  ought  to  recog- 
nize and  satisfy. 

This  construction,  I  submit,  virtually  repeals  sections  81  and  82  of  article  4  of 
the  constitution.  What  sense  is  there  in  prohibiting  the  contract,  and  declar- 
ing it  void,  if  the  legislature  may  nevertheless  voluntarily  perform  the  con- 
tract on  the  part  of  the  state?  What  practical  purpose  is  served  by  forbid- 
ding gifts  of  the  people's  money  or  property  if  the  legislature  can  recognize 
and  discharge  a  moral  obligation?  The  legislature  must  be  the  judge  of  the 
moral  obligation,  and  would  rarely  ever  care  to  make  a  gift  where  it  could  not 
claim  the  existence  of  a  moral  obligation.  My  brothers  deny,  as  I  understand 
the  decision,  that  they  hold  any  such  doctrine.  I  hope  this  will  prevent  the 
decision  from  being  regarded  as  a  precedent  upon  this  question;  but  will  it? 
I  have  shown  that,  disclaim  it  as  they  will,  such  is  the  real  ground  of  the  de- 
cision. Our  successors  will  justly  claim  that  it  can  be  sustained  on  no  other 
theory.  This  is  the  excuse  for  all  relief  bills.  Can  any  one  deny  that  the  sole 
purpose  of  the  provisions  was  to  prevent  this  very  legislation? 

But  I  do  not  care  to  pursue  the  subject  further.  The  constitution  itself  di- 
rects how  laws  shall  be  made,  and  of  course  the  law  meant  must  be  a  law 
passed  as  in  the  constitution  provided.  The  whole  claim  seems  to  be  base- 
less. A  void  contract  based  on  a  void  law,  ratified  against  the  express  pro- 
hibition of  the  constitution,  constitutes  no  valid  claim  against  the  state.  I  do 
not  think  it  necessary  to  pass  upon  the  question  whether  there  might  not  be 
an  unconstitutional  statute  which  would  have  some  effect. 

We  are  not  now  considering  such  a  question  as  was  before  the  court  in  Ses- 
sums  v.  Botts,  84  Tex.  885.  It  might  be  admitted  that  the  convention  adopted 
sections  81  and  82  of  article  4  of  the  constitution  in  view  of  such  a  rule,  and 
to  prevent  its  application  to  the  cases  like  that  in  hand.  The  rule  was  there 
adopted,  however,  to  protect  ministerial  officers  who  had  obeyed  the  law  be- 
fore it  was  held  unconstitutional,  and  to  prevent  Judgment  creditors  from 
losing  their  liens  because  the  officers  had  obeyed  such  law.  Here  the  ques- 
tion is  simply  as  to  the  meaning  of  two  sections  of  the  constitution. 


72  Cal.  90S 

In  re  Ambrose.    (No.  20,299.) 

(Supreme  Court  of  California.    May  81, 1887.) 

Divorce— Interlocutory  and  Final  Orders— Habeas  Corpus. 

Id  an  action  of  divorce,  brought  by  the  wife,  an  order  was  made  on  the  twenty- 
sixth  of  July,  1886,  allowing  the  wife  $200  per  month  as  alimony  pendente  lite.  On 
the  twenty-seventh  of  September  all  questions  of  property  between  the  parties  were 
referred  to  a  referee.  On  the  third  of  January,  1887,  while  the  reference  was  still 
pending,  judgment  for  divorce  was  entered,  providing  that  "all  questions  as  to 

Eroperty,  and  as  to  a  suitable  allowance  to  the  wife,  are  hereby  reserved."  The 
us  band  refused  to  pay  the  alimony  granted  by  the  order  of  the  twenty-sixth  of 
Julv,  claiming  that  that  order  was  vacated  by  the  judgment  of  the  third  of  January, 
and  was  imprisoned  for  contempt.  Held,  on  an  application  for  a  writ  of  habeas 
corpus,  that  the  judgment  of  the  third  of  January,  as  to  questions  of  property,  was 
interlocutory,  and  not  final,  and  therefore  did  not  vacate  the  order  of  the  twenty- 
sixth  of  July. 

In  bank.    On  habeas  corpus. 

Stanly,  Stoney  <fc  Hayes,  for  petitioner.    McAllister  A  Bergin,  for  re- 
spondent. 

MoKinstry,  J.    On  the  twenty-fourth  of  June,  1886,  Mary  C.  Ambrose, 

wife  of  the  petitioner,  commenced  an  action  for  the  dissolution  of  the  bonds 

of  matrimony.  In  her  complaint,  after  alleging  facts  showing  extreme  cruelty, 

she  alleged  that  the  defendant  in  said  action,  the  petitioner  herein,  was  a  man 
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.  of  large  means,  and  the  owner  of  tracts  of  land  therein  described  of  very  great 
value,— of  the  value  of  between  $500,000  and  $600,000.  The  prayer  is  for  a 
divorce,  and  an  injunction  restraining  defendant  from  disposing  of  his  prop- 
erty pendente  lite;  that  such  portion  of  the  property  of  defendant  as  the  court 
might,  on  the  hearing,  think  should  be  distributed  to  her,  be  adjudged  and  de- 
creed to  her;  that  reasonable  alimony  be  allowed  her  for  her  support  during 
the  pendency  of  the  action ;  that  costs  and  counsel  fees  for  plaintiff  be  forth- 
with paid  by  defendant;  that  in  the  final  judgment  there  be  adjudged  to  the 
plaintiff  such  portion  of  the  property  of  defendant  as  might  be  deemed  just; 
and  for  other  and  further  relief,  etc. 

The  action  was  called  for  trial  in  the  superior  court,  and  testimony  taken 
therein  in  the  months  of  August  and  September,  1886,  and  on  the  twenty- 
seventh  of  said  September  the  court  filed  findings  of  fact,  and  the  conclusion 
of  law  that  the  plaintiff  was  entitled  to  a  divorce,  with  the  further  order: 

"All  questions  as  to  property  are  hereby  reserved,  and  the  cause  is  now  re- 
ferred to  B.  A.  lteynolds,  Esq.,  as  referee  herein,  to  take  such  testimony  as 
the  respective  parties  may  offer  upon  the  question  of  property,  and  to  report 
to  this  court:  First.  What  is  the  common  property  of  plaintiff  and  defend- 
ant? Second.  What  is  the  separate  property  of  plaintiff,  and  the  present  in- 
come of  said  separate  property?  Third.  What  the  separate  property  of  the 
defendant,  and  the  present  income  of  said  separate  property?  And  also  to  re- 
port to  this  court  all  testimony  taken  before  him." 

On  the  thirtieth  of  December,  1886,  and  while  the  reference  was  pending, 
the  superior  court  filed  additional  findings  of  fact,  and  a  conclusion  of  law  as 
follows:  "And  as  conclusion  of  law  the  court  finds  that  the  plaintiff  is  entitled 
to  a  judgment  for  divorce  from  defendant  on  the  ground  of  extreme  cruelty;" 
and  ordered:  "Let  judgment  be  entered  accordingly;  all  questions  as  to 
property  being  reserved."  (Signed  by  the  judge.)  And  on  the  third  of  Janu- 
ary, 1887,  a  judgment  in  form  was  made  and  entered  in  the  action  in  words 
and  figures  following: 

"£Title  of  court  and  cause.]  In  accordance  with  the  findings  heretofore 
entered  and  filed  in  this  action,  it  is  hereby  adjudged  and  decreed  that  the 
marriage  heretofore  and  now  existing  between  the  plaintiff,  Mary  C.  Am- 
brose, and  the  defendant,  Thomas  Ambrose,  be  dissolved,  and  the  same  is 
hereby  dissolved,  upon  the  ground  of  extreme  cruelty  inflicted  by  the  said  de- 
fendant on  the  plaintiff;  and  the  said  parties  plaintiff  and  defendant  are,  and 
each  of  them  is,  freed  from  the  obligations  of  said  marriage.  All  questions 
as  to  property,  and  as  to  a  suitable  allowance  to  the  wife  for  her  support,  are 
hereby  reserved." 

On  the  twenty-sixth  of  July,  1886,  an  order  was  made  by  the  superior  court, 
in  said  action,  that  the  plaintiff  be  allowed  the  sum  of  $200  per  month  as  and 
for  alimony  " pendente  lite,"  commencing  with  the  date  of  the  commence- 
ment of  the  action. 

On  the  first  of  April,  1887,  the  plaintiff  in  the  action  aforesaid  demanded 
of  the  defendant  therein,  the  petitioner  herein,  the  payment  to  her  of  $200  by 
virtue  of  said  order  of  July  26,  1886,  which  petitioner  refused  to  pay. 

April  14,  1887,  on  application,  the  judge  of  the  superior  court  ordered  the 
petitioner  to  show  cause  why  he  should  not  be  adjudged  guilty  of  contempt 
in  disobeying  the  order  of  the  twenty-sixth  of  July,  1886.  The  petitioner  ap- 
peared by  himself  and  counsel  in  response  to  such  order  to  show  cause,  and 
such  proceedings  were  had  under  such  order  that  the  same  came  on  for  hear- 
ing before  the  superior  court  on  the  eighteenth  of  April,  1887,  when  the  pe- 
titioner appeared  and  claimed  to  show,  for  cause,  that  the  order  of  July  26, 

1886,  was  vacated  by  the  entry  of  the  judgment  and  decree  of  January  3, 

1887.  The  superior  court  made  and  entered  an  order  adjudging  the  peti- 
tioner, defendant  in  said  action,  guilty  of  contempt,  and  that  he  stand  com- 
mitted to  the  jail  of  the  city  and  county  of  San  Francisco,  there  to  remain 
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until  he  pay  said  sum  of  $200  to  said  Mary  C.  Ambrose,  plaintiff  in  said  ac- 
tion. A  warrant  of  commitment  was  issued  to  the  sheriff,  who  attached  the 
person  of  the  petitioner,  and  imprisoned  him  in  the  county  jail,  and  continues 
to  imprison  him;  the  said  $200  not  having  been  paid.  The  petitioner  con- 
tends that  the  imprisonment  is  illegal,  and  the  order  directing  it  void,  and 
asks  to  be  discharged. 

It  is  contended  by  counsel  for  the  petitioner  that  the  sole  question  to  be  de- 
termined in  this  proceeding  is,  was  the  decree  entered,  in  the  case  of  Anv> 
brot/e  v.  Ambrose,  on  January  8, 1887,  a  final  or  interlocutory  decree?  We  da 
not  find  it  necessary  to  decide,  however,  that  the  decree  was  not  a  finality,  so 
far  as  it  adjudged  a  dissolution  of  the  marriage.  We  have  only  to  consider 
the  effect  of  the  clause,  "All  questions  as  to  property  *  *  *  are  hereby 
reserved."  The  language  imports  at  least  a  reservation  of  the  issues  made 
by  the  pleadings  as  to  property,  common  or  separate,  for  further  investiga- 
tion in  the  action.  If  not  a  reservation  for  that  purpose,  it  means  nothing. 
It  would  be  a  forced  construction  to  say  the  words  employed  are  simply  a  dec- 
laration that  the  court  refuses  to  try  or  pass  on  those  questions.  Moreover, 
the  same  rules  of  interpretation  apply  in  ascertaining  the  meaning  of  a  court 
order  or  judgment  as  in  ascertaining  the  meaning  of  any  other  writing,  and, 
if  the  language  be  in  any  degree  uncertain,  we  may  properly  refer  to  the  cir- 
cumstances surrounding  the  making  of  the  order  or  judgment, — to  the  con- 
dition of  the  cause  in  which  it  was  entered.  When  the  decree  of  January  3, 
1887,  was  entered,  the  referee  was  proceeding  under  the  order  of  July  26, 
1886,  which  order  remained  in  full  force  and  effect.  The  decree  may  prop- 
erly be  read  in  connection  with  the  order  of  reference,  and  the  proceedings 
thereunder.  All  questions  of  property  were  "reserved, "  to  be  disposed  of  on 
the  coming  in  of  the  referee's  report. 

It  seems  to  us  that,  to  justify  an  order  discharging  the  petitioner,  we  would 
be  compelled  to  treat  the  reservation  clause  in  the  decree  as  absolutely  void, 
and  that,  on  the  entry  of  the  decree  for  divorce,  the  superior  court  became 
functus  lite,  with  no  jurisdiction  to  proceed  further  in  the  cause,  to  entertain 
the  report  of  the  referee,  to  hear  the  parties  upon  any  question  of  property, 
or  to  render  judgment  in  the  action  with  respect  thereto.  But  this  would  be 
to  disregard  the  clause  of  the  order  or  decree  which,  as  we  construe  it,  re- 
serves such  questions,  and,  in  view  of  the  previous  order,  evidently  contem- 
plates further  judicial  action  in  the  same  cause;  would  leave  untried  important 
issues,  and  questions  undetermined  for  the  determination  of  which  the  suit 
was  commenced  and  prosecuted.  In  construing  its  meaning,  we  are  not  re- 
quired to  decide  whether  it  was  an  irregularity  to  enter  the  decree  before  all 
the  issues  were  tried.  If  the  court  had  no  power  to  enter  it,  certainly  the  suit 
was  not  terminated  by  the  decree.  If  the  power  existed,  the  meaning  of  the 
decree  is  that  the  questions  as  to  property  be  reserved  for  further  hearing  and 
consideration  in  the  same  action. 

Ordered  that  the  petitioner  be  remanded  to  the  custody  of  the  sheriff. 

We  concur:  Searls,C.  J.;  Thornton,  J.;  McFarland,  J.;  Sharpstein, 
J.;  Temple,  J.;  Paterson,  J. 


73  Cal.  487 

Stuttmeister  v.  Superior  Court.    (No.  12,168.) 

(Supreme  Court  of  California.    June  9,  1887.) 
Appeal— From  Probate  Court— Appealable  Obder— Contempt. 

The  claim  of  an  attorney  for  services  rendered  to  the  estate  of  a  deceased  per- 
son, when  allowed  and  approved  by  the  probate  court,  not  as  costs,  but  to  be 
paid  in  due  course  of  administration,  becomes  one  of  the  "acknowledged  debts  of 
the  estate,  to  be  paid  in  duecourse  of  administration,"  (Code  Civil  Proc.  Cal.  \  1497 ;) 
and  an  order  for  its  payment  is  appealable,  under  section  963,  Code  Civil  Proc.  Cal., 
which  provides  that  an  appeal  lies  to  the  f-upreine  court  from  certain  orders  of 
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the  superior  court  in  probate  proceedings,  among  which  are  orders  for  the  payment 
of  a  debt,  claim,  legacy,  etc.  ;*  and  after  an  appeal  taken  by  an  administrator  from 
such  an  order  of  the  superior  court,  and  the  tiling  of  a  supersedeas  bond,  the  action 
of  the  superior  court  in  fining  the  administrator  for  contempt  for  refusing  to  pay 
the  claim  of  the  attorney  is  in  excess  of  its  jurisdiction. 

Department  2.    Review  to  superior  court,  San  Francisco,  department  9. 
Ben  Morgan,  for  petitioner.    E.  /.  <£  /.  H,  Moore,  for  respondent. 

Searls,  G.  J.  This  case  comes  up  on  a  writ  of  review  issued  to  the  supe- 
rior court  in  and  for  the  city  and  county  of  San  Francisco,  department  9. 
From  the  record  presented  it  appears  that,  in  1884,  John  A.  Collins  presented 
a  claim  for  services  as  attorney  against  the  estate  of  F.  W.  B.  Stuttmeister, 
deceased,  to  W.  O.  Stuttmeister,  the  administrator  of  such  estate,  and  such 
proceedings  were  afterwards  had  therein  that,  on  or  about  October  10,  1884, 
such  claim  was  allowed  and  approved  by  the  probate  court  for  $300,  and  or- 
dered to  be  paid  out  of  the  estate  in  due  course  of  administration.  On  the 
seventeenth  day  of  May,  1887,  the  said  superior  court,  in  probate,  made  an 
order  upon  the  administrator,  requiring  him  to  forthwith  pay  to  said  John 
A.  Collins  said  sum  of  $300,  so  allowed  as  aforesaid;  that  thereafter,  and  on 
the  eighteenth  day  of  May,  1887,  W.  O.  Stuttmeister,  administrator  as  afore- 
said, took  and  perfected  an  appeal  to  this  court  from  said  order  of  May  17, 
1887,  requiring  him,  as  such  administrator,  to  pay  said  sum  of  $300  as  afore- 
said. A  supersedeas  bond  was  filed,  and  the  appeal  is  in  all  respects  regular 
in  form. 

Subsequent  thereto  the  court  below  proceeded  to  adjudge  said  administrator 
guilty  of  contempt  for  failing  to  pay  over  said  sum  of  money,  in  accordance 
with  such  order  of  May  17, 1887,  and  adjudged  him  guilty  of  such  contempt, 
and  fined  him  in  the  sum  of  $200.  and,  in  default  of  payment  thereof  commit- 
ted him  to  the  custody  of  the  sheriff,  etc.;  whereupon  said  administrator  sues 
out  this  writ  of  review. 

If  the  order  for  the  payment  of  the  $800  was  appealable,  then  the  proceed- 
ings thereon,  having  been  stayed  by  an  appeal  and  supersedeas  bond  as  pro- 
vided by  the  Code  of  Civil  Procedure,  the  superior  court  was  divested  of  juris- 
diction to  act  further  in  the  matter  pending  such  appeal. 

By  section  963,  Code  Civil  Proc,  an  appeal  to  the  supreme  court  is  given 
from  certain  orders  of  the  superior  court  in  probate  proceedings,  among 
which  are  judgments  or  orders  for  "the  payment  of  a  debt,  claim,  legacy,  or 
distributive  share,"  etc.  The  contention  of  counsel  for  respondent  is  that 
the  demand  in  question  is  for  services  rendered  in  the  progress  of  administra- 
tion, and  is  not  a  debt  or  claim  within  the  purview  of  section  963,  supra,  and 
consequently  that  no  appeal  lies  therefrom.  We  are  inclined  to  agree  with 
counsel  for  respondent  that  the  term  "claim,"  as  used  in  the  Code,  in  refer- 
ence to  estates  of  deceased  persons,  has  reference  to  such  demands  or  debts 
against  the  decedent  as  existed  and  (if  due)  might  have  been  enforced  against 
him  in  his  life-time  by  proper  action,  (Fallon  v.  Butler,  21  Cal.  24;  Estate 

*An  order  in  probate  proceedings  directing  the  sale  of  real  estate  is  appealable,  In  re 
Stuttmeister,  (Cal.)  12  Pac.  Hep.  270;  but  no  appeal  lies  from  an  order  dismissing  a  peti- 
tion for  the  revocation  of  the  probate  of  a  will,  or  denying  motions  to  set  aside  the  or- 
ders and  decrees  made  in  the  matter  of  the  probate  of  a  will,  Estate  of  Sbarboro,  (Cal.) 
11  Pac.  Rep.  5G3 ;  nor  from  an  order  refusing  to  vacate  an  order  of  distribution  and 
settlement  of  the  final  accounts  of  an  executor,  In  re  Lutz,  (Cal.)  8  Pac.  Rep.  39.  As  to 
appeals  from  other  orders  of  probate  courts,  see  Gilbert  v.  Thayer,  (N.  Y.)  10  N.  E.  Rep. 
148;  Putney  v.  Fletcher,  (Mass.)  5  N.  E.  Rep.  640,  Pemberton  v.  Pemberton,  (N.  J.)  7 
Atl.  Rep. 642;  In  re  Pemberton,  (N.J.)  4  Atl.  Rep.  770;  Morey  v.  Sohier,  (N.  H.)  3  Atl. 
Rep.  636;  Charles  v.  Charles,  (Minn.)  29  N.  W.  Rep.  170;  Hardy  v.  Minneapolis  &  St. 
L.  Ry.  Co.,  (Minn.)  28  N.  W.  Rep.  219;  Auerbach  v.  Gloyd,  (Minn.)  27  N.  W.  Rep.  193; 
Daniells  v.  St.  Clair  Circuit  Judge,  (Mich.)  27  N.  W.  Rep.  1 ;  Hart  v.  Circuit  Judge, 
(Mich.)  23  N.  W.  Rep.  326;  In  re  Brown,  (Minn.)  21  JN.  W.  Rep.  474;  Iu  re  Hunts- 
man, (Minn.)  Id.  555. 
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of  AfcCausland,  52  Cal.  568;)  and  that  liabilities  of  the  administrator  or  ex- 
ecutor, incurred  in  the  management  of  the  estate,  or  in  administering  the 
trust,  stand  upon  a  different  footing.  Conceding  all  this,  however,  and  the 
case  is  not  altered.  In  this  instance,  it  is  apparent  the  demand  was  pre- 
sented, allowed,  and  ordered  paid  as  a  claim  against  the  estate;  to  be  paid,  not 
as  costs,  but  in  due  course  of  administration.  When  so  allowed,  it  became 
one  of  the  "acknowledged  debts  of  the  estate,  to  be  paid  in  due  course  of  ad* 
ministration."  Code  Civil  Proc.  §  1497.  When  thus  treated,  an  order  for  its 
payment  was  appealable  under  section  963,  supra. 

Respondent  cannot  treat  the  claim  against  the  estate  as  an  established  debt, 
for  the  purpose  of  enforcing  its  payment  out  of  the  estate,  and  at  the  same 
time  impugn  it,  and  the  order  founded  thereon,  as  the  basis  of  an  appeal.  It 
follows  that  the  action  of  the  court  below,  in  adjudging  the  administrator 
guilty  of  contempt  after  the  appeal  was  perfected,  and  a  bond  for  the  stay  of 
proceedings  filed,  was  in  excess  of  jurisdiction,  and  such  proceedings  to  ad- 
judge the  administrator  guilty  of  contempt,  and  to  punish  him  therefor,  are 
quashed,  and  the  court  below  ordered  to  stay  further  proceedings  in  such  be- 
]  alf  until  the  hearing  and  determination  of  the  appeal  from  the  order  afore- 
said. 

We  concur:    McFarland,  J.;  Sharpstein,  J. 
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Fresno  Canal  &  Irrigation  Co.  v.  Warner.    (No.  11,911.) 

(Supreme  Court  of  Oaliforma,    May  28, 1887.) 

1.  Corporations— Existence  of— Estoppel. 

When  one  has  contracted  with  an  alleged  corporation,  and  Is  sued  for  failure  to 
perform  his  contract,  he  cannot  be  heard  to  Bay  that  the  corporation  had  no  exist- 
ence, and  for  that  reason  no  contract  was  made.1 

2.  Same— Evidence  of  Existence— Articles. 

A  copy  of  articles  of  incorporation  filed  in  the  office  of  the  county  clerk  of  the 
county  in  which  the  principal  business  of  the  company  is  conducted,  as  required 
by  Civil  Code  Cal.  3  296,  when  certified  by  the  secretary  of  state,  as  provided  by  sec- 
tion 297,  is  admissible  as  prima,  facie  evidence  of  the  existence  of  the  corporation. 

8.  Sams— Other  Evidence. 

In  an  action  in  California  by  a  corporation,  a  certified  copy  of  the  articles  of  in- 
corporation were  introduced  in  evidence,  but  they  were  not  read  to  the  jury,  nor 
was  their  reading  waived.  The  president  of  the  company  testified  that  he  owned 
all  of  the  stock  except  a  few  shaies,  and  that  he  had  been  its  general  manager  or 
president  since  its  organization.  The  court  refused  to  allow  the  jury  to  take  the 
copy  of  the  articles  with  them  when  they  retired,  but  instructed  them  to  find  spe- 
cially whether  or  not  the  plaintiff  was  a  corporation,  as  alleged,  and  told  them  that 
they  could  not  consider  any  documentary  evidence  that  might  have  been  offered, 
unless  the  document  had  been  read  to  them,  or  its  reading  waived.  The  jnry  found 
that  the  plain tifi  was  a  corporation.  Ifc/d,  that  the  court  properly  submitted  the 
special  issue  to  the  jury  after  the  argument  and  instructions,  under  Code  Civil  Proc. 
$  625,  authorizing  the  submission  of  special  issues  to  the  jury,  and  that  the  verdict 
was  not  contrary  to  the  law  and  the  evidence. 

Commissioners'  decision.    Department  2. 

*One  dealing  with  a  corporation  is  estopped  by  his  contract  from  denying  the  valid- 
ity  of  its  organization,  or  its  power  to  enter  into  the  contract.  Slater  Woolen  Co.  v. 
Lamb,  (Mass.)  9  K.  E.  Rep.  823;  Town  of  Searcy  v.  Yarnell,  (Ark.)  1  S.  W.  Rep.  319, 
and  note;  Wentz  v.  Lowe,  (Pa.)  8  Atl.  Rep.  879;  Broadwell  v.  Merritt,  (Mo.)  1  S.  W. 
Rep.  866;  Broadwell  v.  Waller,  Id.  867;  Broadwell  v.  Jenkins.  Id.  867 ;  Broadwell  v. 
Alexander,  Id.  868 ;  Broadwell  v.  Terry,  Id.  868 ;  Grangers'  Business  Ass'n  v.  Clark, 
(Cal.)  8  Pao,  Rep.  446 ;  Inter-Mountain  Pub.  Co.  v.  Jack,  (Mont.)  6  Pac  Rep.  20. 
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Appeal  from  superior  court,  Fresno  county. 

Wigginton,  Creed  <&  Ifatoes,  for  appellant,  bourse  <&  Church,  for  re- 
spondent. 

Belcher,  C.  U.  This  is  an  action  to  recover  the  sum  of  $500  alleged  to 
be  due  the  plaintiff  for  conducting  water,  sufficient  for  irrigation  purposes, 
upon  the  lands  of  defendant,  under  a  contract  made  between  the  parties. 
The  complaint  alleged  that  the  plaintiff  was  a  corporation,  incorporated  un- 
der the  laws  of  this  state,  and  engaged  in  the  business  of  diverting  water 
from  Kings  river,  and  supplying  therewith,  for  irrigation  and  other  useful  pur- 
poses, the  people  of  Fresno  county.  The  answer  denied  that  the  plaintiff  was 
a  corporation,  and  also  denied  the  making  of  the  contract  alleged,  or  any  con- 
tract, for  conducting  water  upon  his  land.  The  case  was  tried  by  a  jury,  and 
the  verdict  and  judgment  were  in  favor  of  plaintiff.  The  defendant  moved 
for  a  new  trial,  and  now  appeals  from  the  judgment  and  order  denying  his 
mo:  ion. 

It  appears  from  the  record  that,  at  the  commencement  of  the  trial,  counsel 
for  plaintiff  offered  in  evidence  a  copy,  certified  by  the  secretary  of  state,  of  the 
plaintiff's  articles  of  incorporation.  Counsel  for  defendant  objected  to  the  of- 
fered evidence,  upon  the  ground  that  it  purported  to  be  a  copy  of  a  copy,  and 
was  irrelevant,  immaterial,  and  incompetent.  The  court  overruled  the  ob- 
jection, and  thereupon  the  paper  was  handed  to  the  clerk  of  the  court,  and  by 
him  marked  "Plaintiff's  Exhibit  A."  It  was,  however,  never  read  to  the 
jury,  and  the  reading  of  it  was  neither  waived  nor  admitted. 

M.  J.  Church  was  then  called  as  a  witness,  and  testified  that  he  was  "the 
M.  J.  Church  named  in  the  articles  of  incorporation  of  plaintiff  as  one  of  the 
corporators  of  said  plaintiff,  and  that  he  owned  all  but  five  shares  of  the  capi- 
tal stock  of  plaintiff,  and  that  lie  had  been  its  president  ever  since  its  organi- 
zation, except  about  three  years,  and  its  superintendent  ever  since  its  organi- 
zation." 2Jo  other  or  further  evidence  as  to  whether  plaintiff  was  a  corpora- 
tion or  not  was  offered  during  the  trial  of  the  cause. 

Upon  the  other  questions  involved,  considerable  evidence  was  introduced  by 
both  sides,  and  at  its  conclusion  counsel  argued  the  case  to  the  jury.  The  court 
then  gave  its  instructions,  and  counsel  for  plaintiff  asked  that  the  jury  be  per- 
mitted to  take  with  them,  upon  retiring  for  deliberation,  the  certified  copy  of 
plaintiff's  articles  of  incorporation.  This  was  refused,  and  thereupon  coun- 
sel asked  that  the  jury  be  instructed,  in  addition  to  their  general  verdict,  to 
answer  the  question:  "Was  and  is  the  plaintiff  a  corporation,  as  alleged  in  the 
complaint?'1  This  last  request  was  granted,  against  the  objection  and  ex- 
ception of  defendant.  The  jury  then  retired,  and  in  due  time  returned  with 
a  general  verdict  in  favor  of  plaintiff,  and  an  answer  to  the  question  submit- 
ted, as  follows:  "We,  the  jury,  find  that  it  was  and  is  so  a  corporation." 

The  first  point  made  for  the  appellant  is  that  the  court  erred  in  submitting 
to  the  jury  the  special  issue  as  to  whether  the  plaintiff  was  a  corporation  or 
not.  A  sufficient  answer  to  this  point  is  that  the  Code  fully  authorized  the 
ruling.  Section  625  of  the  Code  of  Civil  Procedure  provides  that  the  court, 
"in  all  cases,  may  instruct  them,  [the  jury,]  if  they  render  a  general  verdict, 
to  find  upon  particular  questions  of  fact,  to  be  stated  in  writing,  and  may  di- 
rect a  written  finding  theieon."  That  this  was  done  after  argument,  and 
after  the  giving  of  the  instructions  to  the  jury,  is  not  material. 

It  is  next  claimed  that  the  court  erred  in  admitting  in  evidence  the  certified 
copy,  from  the  office  of  the  secretary  of  state,  of  the  plaintiff's  articles  of  incorpo- 
ration, as  it  was  only  a  copy  of  a  copy.  Here,  too,  the  Code  furnishes  full  jus- 
tification for  the  action  of  the  court.  Section  296  of  the  Civil  Code  provides 
that  articles  of  incorporation  must  be  filed  in  the  office  of  the  county  clerk  of 
the  county  in  which  the  principal  business  of  the  company  is  to  bo  transacted, 
and  a  dopy  thereof,  certified  by  the  county  clerk,  with  the  secretary  of  state. 
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And  section  297  then  further  provides:  "A  copy  of  any  articles  of  incorpora-, 
tion  filed  in  pursuance  of  this  chapter,  and  certified  by  the  secretary  of  state,; 
must  be  received  in  all  the  courts  and  other  places  as  prima  facie  evidence  of 
the  facts  therein  stated." 

Lastly,  it  is  insisted  that  the  verdict  was  not  justified  by  the  evidence,  and 
was  against  law.  The  court  charged  the  jury  that,  under  the  laws  of  this 
state,  they  could  not  consider  any  documentary  evidence  that  might  have  been 
offered,  unless  the  document  had  been  read  to  them,  or  its  reading  waived; 
and  the  position  of  appellant  is  that,  as  the  plaintiff's  articles  of  incorporation 
were  not  read  to  the  jury,  nor  the  reading  waived,  there  was  no  evidence  be- 
fore them  showing  the  plaintiff's  corporate  character;  and  hence  the  verdict, 
finding  that  the  plaintiff  was  a  corporation,  was  contrary  to  the  evidence,  and 
also  contrary  to  the  instructions  of  the  court. 

Leaving  out  the  articles  of  incorporation,  we  think  there  was  some  evidence 
before  the  jury  tending  to  show  that  the  plaintiff  was  a  corporation.  The  tes- 
timony of  Church  was  admitted  without  objection,  and  in  that  he  speaks  of 
the  plaintiff  as  a  corporation,  and  of  himself  as  one  of  the  corporators,  and 
says  he  owned  the  larger  part  of  its  capital  stock,  and  had  been  its  president 
a  part  of  the  time,  and  its  superintendent  all  the  time,  since  its  organization. 
How  could  this  be  true  if  the  plaintiff  never  became  a  corporation,  either  de 
jure  or  de  facto  f  But,  however  this  may  be,  we  think  the  verdict  maybe 
sustained  upon  another  ground.  It  is  not  denied  that  there  was  ample  evi- 
dence before  the  jury  to  show  that  the  contract  was  made  and  executed  by 
the  plaintiff,  as  alleged  in  the  complaint.  Tins  being  so,  the  defendant,  un- 
der the  rule  of  law  now  generally  accepted,  cannot  be  heard  to  question  the 
plaintiff's  existence  as  a  corporation. 

In  Lehman  v.  Warner,  61  Ala.  4E5,  it  is  said,  on  page  4G6:  "It  is  too  well 
settled  now  to  be  controverted  that  a  party  who  contracts  with  a  corpora- 
tion, whether  it  be  by  subscription  for  its  stock,  or  by  promissory  note,  bond, 
mortgage,  or  other  form  of  contract,  is  estopped  from  denying  the  existence  . 
of  the  corporation;"  citing  authorities.  It  is  then  added:  "It  has  often  been 
said  that,  when  a  corporation  sues,  its  corporate  existence  must  be  shown,  if 
it  is  controverted.  When  the  action  is  against  one  contracting  with  it  in  its 
corporate  capacity,  the  contract  furnishes  the  evidence." 

In  Close  v.  Glenwood  Cemetery,  107  U.  S.  477,  2  Sup.  Ct.  Hep.  267,  it  is 
said:  "One  who  deals  with  a  corporation  as  existing  in  fact  is  estopped  to 
deny,  as  against  the  corporation,  that  it  has  been  legally  organized." 

In  Oregonian  Ry.  Co.  v.  Oregon  Ry.  &  Nav.  Co.,  10  Sawy.  470,  23  Fed. 
Rep.  232,  it  is  said:  "The  law  is  well  settled  that  the  person  who  contracts 
with  an  apparent  corporation  as  such  is  estopped,  when  sued  on  such  con- 
tract, to  say  that  the  plaintiff  had  no  corporate  existence,  or  power  to  make 
such  contract.  A  corporation,  like  an  individual,  when  sued  on  a  contract, 
may  set  up  as  a  defense  its  want  of  power  or  capacity  to  make  such  con- 
tract; but  the  party  with  whom  it  contracts  cannot  set  up  such  a  want  of 
power  or  capacity  as  a  defense  to  an  action  by  the  corporation  for  a  breach 
thereof."  The  same  doctrine  is  announced  in  Bigelow,  Estop.  (4th  Ed.) 
527,  and  many  authorities  are  cited  in  support  of  it. 

In  support  of  their  contention  that  the  existence  of  the  plaintiff  as  a  cor- 
poration may  be  questioned  in  an  action  like  this,  counsel  for  appellant  cite 
Mokelumne  H.  C.  &  M.  Co.  v.  Woodbury,  14  Cal.  426;  Harris  v.  McGregor,  29 
Cal.  127 ;  and  Oromlle  &  V.  R.  Co.  v.  Plumas  Co.,  37  Cal.  360, 361.  But  these 
cases  are  not  in  point.  In  neither  of  them  was  the  action  based  upon  a  con- 
tract alleged  to  have  been  made  between  the  corporation  and  the  adverse 
party.  The  distinction  seems  to  be  this:  In  actions  not  founded  upon  con- 
tract made  between  the  parties,  the  existence  of  the  alleged  corporation,  if 
put  in  issue,  must  be  proved;  but  when  one  has  contracted  with  an  alleged 
corporation,  and  is  sued  for  failure  to  perform  his  contract,  he  cannot  be 
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heard  to  say  that  the  corporation  had  no  existence,  and  for  that  reason  no  con- 
tract was  made. 
In  our  opinion  the  judgment  and  order  should  be  affirmed. 

We  concur:    Foote,  C. ;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Nickelson  v.  Smith. 

(Supreme  Court  of  Oregon.     May  24,   1887.) 
TriaI/— Vbrdict— Justice  of  Peace. 

Where  a  jury  In  Justice's  court  presented  a  paper  purporting  to  contain  their  ver- 
dict, but  which  failed  to  express  their  real  meaning,  and  the  justice  continued  the 
case  till  next  day,  and  allowed  the  jury  to  separate,  and  next  day  received  their 
verdict,  held,  that  such  verdict  was  irregular,  and  must  beset  aside,  and  a  new  trial 
granted. 

Appeal  from  Wasco  county. 

Geo.  Watkins,  for  appellant.         T.  Dufur,  for  respondent. 

Strahan,  J.  The  appellant  here  originally  commenced  an  action  against 
the  respondent  before  W.  E.  McArthur,  Esq.,  justice  of  the  peace  for  Dalles 
precinct,  in  Wasco  county,  Oregon,  to  recover  a  balance  alleged  to  be  due 
him  of  852.88.  The  defendant  filed  a  counter-claim,  amounting  to  876.09, 
and  demanded  a  judgment  for  $24.21.  Issue  having  been  duly  taken  by 
the  reply  on  the  new  matter  contained  in  the  answer,  the  defendant  in  that 
proceeding  demanded  a  jury.  What  occurred  after  the  evidence  was  closed, 
and  the  cause  was  argued  by  counsel,  is  fully  disclosed  by  the  record: 

"The  case  was  then  submitted  to  the  jury,  and  they  retired  under  a  sworn 
bailiff.  At  about  7 :  30  o'clock  p.  m.  the  jury,  having  been  out  about  one  hour, 
returned  into  court, — Geo.  Watkins,  Esq.,  one  of  plaintiff's  attorneys,  being 
present, — and  presented  to  the  court  what  purported  to  be  their  verdict,  a 
certain  writing  of  which  the  following  is  a  copy,  to- wit- 

"•Justice's  Court  foii  Dalles  Precinct,  County  of  Wasco,  State  of 

Oregon. 
"  « Wilson  B.  Smith,  Plff.,  v.  /.  C.  Nickelson,  Deft 
44  *We,  the  jury  impaneled  to  try  the  above  cause,  find  for  the  defendant, 
and  assess  his  damages  at  818.99. 

[Signed  "  «H.  Solomon. 

44  «C.  W.  Jones. 
41  «G.  F.  Settle 
"  «A.  J.  Simmons. 
44  'G.  W.  Werlin.' 

— Which  verdict  was  received  and  filed  November  27,  1885.  The  jury  then 
explained  in  open  court  that  they  intended  to  allow  the  defendant  the  sum  of 
818.99  as  a  counter-claim  to  the  plaintiff's  cause  of  action,  thereby  reducing 
plaintiff's  claim  against  the  defendant,  as  set  forth  in  his  complaint,  to  the 
sum  of  833.89,  which  amount  they  found  that  the  plaintiff  was  entitled  to 
recover  from  the  defendant  in  this  action.  The  paper  purporting  to  be  the 
verdict  of  the  jury  not  being  actually  the  verdict  found  by  the  jury,  and  the 
court  not  being  advised  what  course  should  be  pursued  in  the  matter,  contin- 
ued the  case  until  to-morrow  morning,  at  10  o'clock  a.  m.,  for  advisement.  It 
was  ordered  that  the  jury  be  present  at  that  time.  In  the  meanwhile  the 
jury  were  allowed  to  separate,  but  were  not  discharged. 

"  W.  E.  McArthur,  Justice  of  the  Peace." 
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"November  28, 1885. 
"The  jury  all  being  present,  and  the  attorneys  for  the  plaintiff  and  defend- 
ant also  being  present,  the  court  submitted  the  ease  to  the  jury,  against  ob- 
jections of  defendant's  counsel;  and,  after  deliberation,  they  rendered  their 
verdict  in  open  court;  all  parties  in  interest  being  present,  or  represented  by 
learned  counsel.     The  following  is  a  copy  of  the  verdict,  to-wit: 

"  «In  Justice's  Court  for  Dalles  Precinct,  Wasco  County,  State  of 

Oregon. 

"  • Wilson  B.  Smithy  Plaintiff,  v.  /.  V.  Nickelson,  Defendant. 

"  «We,  the  jury  in  the  above-entitled  action,  find  for  the  plaintiff,  and  as- 
sess his  damages  at  833.89  cents.  H.  Solomon,  Foreman. 

"  'G.  W.  Werlin. 
"  'C.  W.  Jones. 
"  «A.  J.  Simmons. 
"  <G.  F.  Settlemire. 

— Which  verdict  was  received  and  filed  November  22,  1885.  Thereupon  the 
jury  were  discharged.  Wm.  E.  McArthur,  Justice  of  the  Peace." 

From  the  record  of  the  justice  it  further  appears  that  the  plaintiff  moved 
for  judgment  on  said  last-named  verdict  in  his  favor  for  833.89;  and  the  de- 
fendant at  the  same  time  moved  for  a  judgment  in  his  favor  for  818.99  on  the 
alleged  verdict  of  the  preceding  day;  and  the  court,  after  hearing  the  argu- 
ment of  counsel  in  favor  of  and  against  said  respective  motions,  still  being  in 
doubt  what  judgment  ought  to  be  given  thereon,  took  both  of  said  motions 
under  advisement.  Thereafter,  on  the  twenty-second  day  of  May,  1886, 
said  justice  overruled  the  defendant's  motion,  and  granted  the  motion  of  the 
plaintiff. 

The  defendant,  having  demanded  a  jury,  had  no  right  of  appeal.  Gen. 
Laws,  p.  478,  §  120.  The  defendant  accordingly  sued  out  a  writ  of  review, 
and  removed  the  record  of  the  justice  into  the  circuit  court.  That  court  an- 
nulled the  judgment  of  the  justice,  and  remanded  the  cause  for  a  new  trial, 
from  which  last-named  judgment  this  appeal  is  taken.  Numerous  errors  are 
assigned  in  the  notice  of  appeal.  The  only  errors  material  to  be  considered 
are  those  relating  to  the  action  of  the  court  in  reversing  the  judgment  of  the 
justice,  and  in  remanding  the  cause  for  a  new  trial. 

The  first  question  which  naturally  presents  itself  here  for  our  considera- 
tion is,  which  of  the  two  papers  presented  by  the  jury  to  the  justice  is  their 
verdict? 

Section  7,  p.  463,  Gen.  Laws,  provides,  in  substance,  for  the  same  course 
of  procedure  in  a  justice's  court  as  prevails  in  a  court  of  record,  "except  as  in 
this  act  otherwise  specially  provided."  Section  210  of  the  Civil  Code,  thus 
made  applicable,  provides:  "When  the  verdict  is  given,  and  is  such  as  the 
court  may  receive,  and  if  no  juror  disagree,  or  the  jury  be  not  again  sent 
out,  the  clerk  shall  file  the  verdict.  The  verdict  is  then  complete,  and  the  jury 
shall  be  discharged  from  the  case.  The  verdict  shall  be  in  writing,  and,  un- 
der the  direction  of  the  court,  shall  be  substantially  entered  in  the  journal  as 
of  the  day's  proceedings  in  which  it  is  given." 

Now,  it  is  too  plain  for  argument  that  the  first  paper  signed  by  the  jury 
and  delivered  to  the  justice,  though  in  form  a  verdict,  did  not  contain  or  em- 
body the  result  of  their  deliberations.  As  a  verdict  every  juror  did  object  to 
it  at  the  time,  or,  in  the  language  of  the  section  quoted,  "disagreed. "  It  then 
becomes  the  duty  of  the  justice  to  send  them  out  again,  to  enable  them  to  put 
the  verdict  in  such  form  as  would  give  legal  effect  to  the  result  of  the  trial. 
In  Warner  v.  New  York  Cent.  R.  Co.,  52  N.  Y.  437,  it  was  held  that  the  an- 
nouncement of  a  verdict,  or  the  bringing  in  of  a  sealed  verdict  by  a  jury,  and 
the  entry  thereof  by  the  clerk  in  his  book  of  minutes,  is  not  such  a  recording 
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as  makes  the  verdict  fixed  and  unalterable;  but,  until  the  jury  are  dismissed, 
their  power  over  the  verdict,  and  their  right  to  alter  it  so  as  to  make  it  conform 
to  their  real  and  unanimous  intention  and  purpose  continues.  And  to  the 
same  effect  is  Dalrymple  v.  Williams,  63  N.  Y.  361. 

This  view  of  the  subject  disposes  of  the  defendant's  claim  that  the  paper 
purporting  to  be  a  finding  in  his  favor  was  to  be  treated  as  the  verdict,  and 
it  results  as  a  necessary  consequence  that  the  court  had  the  power  to  allow 
the  jury  to  put  their  finding  in  such  form  as  would  be  according  to  their  real 
and  unanimous  intention  and  purpose.  But  when  should  this  power  have 
been  exercised?  Must  it  be  done  at  the  time  the  disagreement  was  made 
known  to  the  court,  and  before  the  jury  were  allowed  to  separate,  or  might 
it  be  done  at  some  indefinite  time  in  the  future,  when  it  would  be  convenient 
for  the  court  to  call  the  jury  together  for  that  purpose?  Or,  in  other  words, 
could  the  court,  without  the  consent  of  the  parties,  allow  the  jury  to  separate 
after  the  cause  had  been  submitted  to  them,  and  then  bring  them  together 
again,  against  the  protest  or  objection  of  either  party,  and  receive  their  ver- 
dict? Such  a  practice  does  not  appear  to  be  in  accordance  with  the  plain  re- 
quirements of  the  statute  of  this  state.  The  Civil  Code,  §  200,  provides: 
44  After  hearing  the  charge,  the  jury  may  decide  in  the  jury-box,  or  retire  for 
deliberation.  If  they  retire,  they  must  be  kept  together  in  a  room  provided 
for  them,  or  some  other  convenient  place,  under  the  charge  of  one  or  more 
officers,  until  they  agree  upon  their  verdict,  or  are  discharged  by  the  court. 
The  officer  shall,  to  the  utmost  of  his  ability,  keep  the  jury  thus  together,  sepa- 
rate fr«m  other  persons,  without  drink,  except  water,  and  without  food,  except 
ordered  by  the  court.  He  must  not  suffer  any  communication  to  be  made  to 
them,  nor  make  any  himself,  unless  by  order  of  the  court,  except  to  ask  them 
if  they  have  agreed  upon  a  verdict.     *     *     *" 

We  think  it  was  an  erroneous  exercise  of  the  judicial  functions  of  the  jus- 
tice to  allow  the  jury  to  separate  without  the  consent  of  the  parties,  and  to 
permit  them,  on  the  next  or  some  subsequent  day,  to  return  and  complete 
their  verdict  against  the  objections  of  either  party.  Such  a  practice,  if  per- 
mitted, is  liable  to  great  abuse,  and  we  think  we  ought  to  give  full  effect  to 
the  requirements  of  the  section  above  quoted.  The  justice  had  ample  power 
to  permit  the  jury  to  put  their  verdict  in  proper  form  at  the  time  of  the  dis- 
agreement. He  could  have  sent  them  out  for  further  deliberation,  or  they 
could  have  then  decided  in  the  jury-box;  but  the  practice  of  allowing  a  jury 
to  separate  after  a  cause  has  been  submitted,  and  without  the  consent  of  the 
parties,  would  be  clearly  in  contravention  of  our  statute.  The  verdict  of  the 
jury  was  therefore  irregular, — not  void, — and  must  be  set  aside,  and  a  new 
trial  directed  before  the  justice.  The  conclusions  of  the  circuit  court  seem  to 
be  in  harmony  with  these  views,  and  its  judgment  must  therefore  be  af- 
firmed. 

United  States  t>.  Eldkedge  and  another. 

{Sv]yrcme  Court  of  Utah.    June  9,  1887.) 

1.  Bail— Undertaking  of — Defknre — Unlawful  Cohabitation. 

Where  two  prosecutions  for  unlawful  cohabitation  were  instituted  against  a  de- 
fendant upon  the  same  day,  and  the  accused  failed  to  appear  at  the  trial  of  either, 
heUl,  that  it  was  no  defense  to  an  action  on  the  undertaking  of  bail,  given  upon  the 
prosecution  last  begun,  that,  on  account  of  the  doctrine  of  continuous  o flense,  the 
accused  could  not  have  been  convicted  in  both  prosecutions,  as  the  mere  pendency 
of  one  prosecution  would  not  be  a  bar  to  the  other. 

2.  Unlawful  Cohabitation— Successive  Indictments. 

Although  unlawful  cohabitation  is  a  continuous  offense,  and  separate  indictments 
will  not  lie  for  successive  periods  of  time  covered  by  such  cohabitation,  prior  to  the 
finding  of  the  indictments,  yet  if,  after  one  indictment,  the  cohabitation  is  con- 
tinued, another  indictment  will  lie  for  such  subsequent  cohabitation. 

3.  Same. 

Follows  U.  S.  v.  Eldredge,  13  Pac.  Rep.  673,  upon  the  points  decided  therein. 
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Appeal  from  district  court. 

Action  on  an  undertaking  of  bail  given  in  a  prosecution  for  unlawful  co- 
habitation. Further  facts  are  given  in  the  opinion  and  in  former  case  of  U. 
8.  v.  Eldredge,  13  Pac.  Rep.  673.    Plaintiff  had  judgment  below. 

Dickson  cfe  Vaiian,  for  the  United  {States.  Le  Grande  Young,  for  appel- 
lants. 

Boreman,  J.  The  principal  facts  of  the  case  are  the  same  as  in  case  No. 
6599,  heretofore  decided  at  the  last  January  term,  except  as  to  the  time  of  the 
alleged  unlawful  cohabitation,  and  except  that  in  this  case  two  prosecutions, 
instead  of  one,  are  pleaded.  The  two  prosecutions  thus  pleaded  in  defense  of 
this  action  are  the  indictment  of  the  twenty-fourth  of  March,  1885,  and  the 
prosecution  in  which  the  undertaking  sued  on  in  case  No.  6599  was  given. 
Both  of  those  cases,  as  well  as  the  present  one,  were  for  unlawful  cohabita- 
tion. It  is  contended  that  unlawful  cohabitation  is  one  continuous  offense, 
and  that  it  cannot  be  divided  into  two  or  more  offenses,  and  that  the  present 
prosecution  is  not  the  one  on  which  the  accused  could  have  been  held.  It 
will  be  proper  for  us,  therefore,  first  to  examine  whether  the  prosecution  in 
which  the  undertaking  herein  sued  on  was  given,  could  or  could  not  have 
been  the  proper  one. 

The  supreme  court  of  the  United  States  has  lately  decided,  in  the  case  of  Ex 
parte  Snoto,  7  Sup.  Ct.  Rep.  556,  (not  yet  officially  reported.)  that  unlawful 
cohabitation  is  a  continuous  offense,  yet  that  an  indictment  for  that  crime 
would  not  preclude  another  prosecution  for  the  same  offense  committed  at  a 
time  subsequent  to  the  finding  of  such  indictment.  The  cohabitation  in  the 
present  case  is  alleged  to  have  been  committed  at  a  time  subsequent  to  the 
indictment  of  the  twenty-fourth  of  March,  1885,  and,  as  a  consequence,  that 
indictment  would  be  no  bar  to  the  prosecution  in  which  the  undertaking 
herein  sued  on  was  given,  and  cannot  be  pleaded  as  a  defense  in  this  action. 

With  the  indictment  of  the  twenty-fourth  of  March,  1885,  eliminated  from 
the  case  before  us,  there  remains  for  our  consideration  the  question  whether 
the  other  prosecution,  the  one  on  which  the  undertaking  sued  on  in  case  No. 
6599  was  given,  is  a  bar  to  the  present  action .  The  complaint  for  the  arrest  of 
the  accused  in  that  case,  and  the  complaint  in  the  present  one,  were  filed  before 
the  commissioner  on  the  same  day;  but  the  one  represented  by  case  No.  6599 
was  prior  in  time.  The  warrants  were  issued  on  the  same  day ;  the  accused  was 
brought  before  the  commissioner  on  the  same  day  on  both  warrants;  and 
the  undertakings  in  both  cases  were  on  the  same  day. 

The  appellants,  the  sureties  on  the  undertaking  herein  sued  on,  claim  that 
if  they  had  surrendered  the  accused,  or  if  he  had  appeared  at  the  time  ap- 
pointed, he  would  have  been  entitled  to  his  immediate  discharge  from  cus- 
tody; that  since  the  institution  of  this  action,  the  supreme  court  of  the  United 
States  having  decided  that  there  could  be  but  one  prosecution  for  this  offense, 
therefore  the  holding  of  the  accused  on  the  charge  in  this  case  was  unlawful 
and  void,  and  hence  that  the  holding  of  the  sureties  on  the  undertaking  is  un- 
lawful and  void.  The  supreme  court  of  the  United  States  did  not  decide  that 
there  could  be  but  one  prosecution  instituted,  nor  could  that  idea  have  been 
intended  to  be  conveyed.  It  would  have  been  contrary  to  the  settled  doctrine. 
It  is  not  infrequent  that  a  second  or  even  a  third  indictment  is  found  for  the 
same  offense;  but  on  one  alone  is  the  party  tried,  and  the  others  are  dismissed. 
In  all  such  cases  there  can  be  but  one  judgment,  of  either  conviction  or  ac- 
quittal; and  any  such  judgment  can  be  pleaded  in  bar  of  any  other  prosecu- 
tion for  the  same  offense.  But  here  the  accused  bad  not  been  convicted  or 
acquitted  on  the  charge  pleaded  at  bar,  nor  on  any  other  charge,  for  the  offense 
of  unlawful  cohabitation.  The  defense  set  up  by  the  sureties  is  one  that  the 
accused  himself  could  not  have  availed  himself  of  in  his  defense  on  the  charge 
upon  which  this  case  is  based;  much  less,  then,  it  would  seem,  could  his 
sureties  do  so. 
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The  doctrine  of  the  supreme  court  of  the  United  States  as  set  forth  in  the 
case  of  Ex  parte  Snow,  above  referred  to,  when  applied  to  this  case,  is  that 
for  the  time  between  the  finding  of  the  indictment  of  the  twenty-fourth  of 
March,  1885,  and  the  date  of  complaint  before  the  commissioner,  to- wit,  the 
sixteenth  day  of  February,  1886,  there  could  be  but  one  conviction;  and  not 
that  the  pendency  of  one  indictment  or  prosecution  was  a  defense  to  a  trial  or 
conviction  upon  another  for  the  same  offense.  It  is  a  well-settled  rule  of  law 
that  the  pendency  of  one  indictment  is  no  bar  to  the  trial  or  conviction  on  a 
second  or  subsequent  indictment  for  the  same  offense.  Chitty,  Crim.  Law, 
447;  Com.  v.  Murphy,  11  Cush.  472;  Whart.  Crim.  PI.  472;  U.  S.  v.  Herbert, 
5  Cranch,  C.  C.  87;  Kalloch  v.  Superior  Court,  56  Cal.  236;  1  Archb.  Crim. 
PL  110,  111. 

The  pendency  of  the  former  prosecution,  that  presented  by  case  No.  6599, 
would  not  preclude  the  prosecution  in  this  case.  Had  the  former  prosecution 
been  carried  forward  to  trial  and  judgment,  it  could  have  been  pleaded  in  bar 
of  the  action  in  which  the  undertaking  herein  sued  on  was  given,  and  also  of 
this  action.  But  as  the  accused  did  not  appear,  and  was  not  surrendered, 
there  could  be  no  trial  or  judgment.  One  prosecution  for  the  time  subsequent 
to  the  indictment  of  March  24,  1885,  as  we  have  seen,  was  proper  and  legal. 
The  prosecution  in  which  the  undertaking  sued  on  was  given,  was  subsequent 
to  that  indictment.  Its  being  subsequent  would  not,  therefore,  it  seems,  ren- 
der it  invalid  or  illegal.  It  might  be  legal.  The  pendency  of  the  former 
prosecution  being  no  defense  to  this  action,  we  are  not  in  a  position  to  say 
that  the  present  action  is  illegal  or  unauthorized.  If  the  accused  could 
have  been  prosecuted  to  judgment,  the  bond  to  require  him  to  appear  was  not 
invalid.  Had  the  accused  appeared  at  the  time  appointed  for  the  trial,  he 
could  not  have  interposed  any  legal  objection  to  proceeding  to  trial  in  the  case 
in  which  the  undertaking  herein  sued  on  was  given;  nor  could  his  sureties 
have  made  any  such  objection.  Besides,  had  he  appeared  then,  a  new  indict- 
ment might  have  been  presented  against  him,  covering  the  whole  time  sub- 
sequent to  the  indictment  of  the  twenty-fourth  of  March,  1885.  and  by  the 
undertaking  herein  sued  on  he  was  bound  to  answer  to  it.  He  would  not 
have  been  entitled,  at  least,  to  be  discharged  ex  debito  justitice  at  that  time. 
The  accused  should  have  appeared  at  the  time,  and  his  sureties  should  have 
seen  that  he  thus  complied  with  the  requirements  of  the  undertaking.  They 
were,  to  some  extent,  his  jailors,  and  could  have  arrested  and  restrained  him 
to  the  extent  necessary  to  produce  him  at  the  appointed  time.  They  failed  to 
do  their  duty  in  not  having  him  there,  and  he  failed  to  appear  of  his  own 
will,  and  the  undertaking  was  duly  forfeited.  They  did  not  deny  then  that 
he  was  liable  to  arrest,  nor  did  he  deny  it.  It  would  seem  that  they  are  now 
estopped  from  denying  that  he  was  liable  to  arrest  upon  the  charge,  to  answer 
which  the  undertaking  herein  sued  on  was  given.  Henriques  v.  Dutch  West 
India  Co.,  2  Ld.Raym.  1535;  Wetland  Canal  Co.  v.  Hathaway,  8  Wend.  481. 

It  was  not  for  the  accused,  nor  for  his  sureties,  to  judge  of  the  propriety 
or  necessity  of  his  attendance  at  the  time,  when  it  was  the  obvious  policy  of 
the  law  to  refer  that  question  to  the  court  whither  he  was  required  to  repair. 
"If,"  to  use  the  language  of  the  supreme  court  of  New  Jersey,  "he  had  ap- 
peared, *  *  *  and  there  had  been  nothing  against  him,  *  *  *  it 
might  have  been  sufficient  cause  for  the  court  to  have  discharged  hi:*  re- 
cognizance, and  given  him  leave  to  depart;  but  it  was  not  in  itself  such  leave 
or  discharge.  A  recognizance,  in  general,  binds  to  three  particulars:  First. 
to  appear  to  answer  either  to  a  specified  charge,  or  to  such  matters  as  may 
be  objected;  second,  to  stand  to  and  abide  the  judgment  of  the  court;  and 
third,  not  to  depart  without  the  leave  of  the  court, — and  each  of  these  par- 
ticulars is  distinct  and  independent.  The  party  is  not  to  depart  until  dis- 
charged, although  no  indictment  should  be  found  against  him  by  the  grand 
jury  or  although  he  be  tried  and  a  verdict  of  acquittal  rendered."  State  v. 
Stout,  11  N.  J.  Law,  124. 
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The  same  doctrine  is  laid  down  by  the  supreme  court  of  Maine,  which  says 
that  "the  right  to  enforce  a  recognizance  in  no  way  depends  upon  the  ques- 
tion of  the  guilt  or  innocence  of  the  accused,  and  that  question  can  only  be 
determined  by  trial  upon  the  complaint;"  that  "the  defendant  was  bound  to 
appear,"  etc.;  and  "he  cannot  set  up  the  repeal  of  the  statute."  State  v. 
Boies,  41  Me.  344. 

In  Pennsylvania  it  is  held  that  in  an  action  on  a  recognizance,  which  orig- 
inated before  a  justice  of  the  peace,  the  validity  of  it  cannot  be  questioned, 
either  by  proof  that  it  was  illegally  taken,  or  that  it  was  fraudulently  taken. 
Clark  v.  McComman,  7  Watts  &  S.  469;  Pierson  v.  Com.,  3  Grant,  Cas.  314. 

In  New  York  it  is  held  that  sureties  on  an  undertaking  of  bail,  in  an  action 
against  them  after  breach,  cannot  question  the  liability  of  the  principal  to 
arrest  or  imprisonment;  that  they  cannot  defend  upon  the  ground  of  the  ille- 
gality of  the  arrest.  They  should  have  moved  for  exoneration  at  the  proper 
time.  Gregory  v.  Levy,  12  Barb.  610 ;  Levy  v.  Nicholas,  19  Abb.  Pr.  282.  Vari- 
ous other  states  hold  the  same  doctrine. 

The  supreme  court  of  the  United  States  has  held  in  the  case  of  Beers  v. 
Haughton,  9  Pet.  329,  that  where  the  accused  would  have  been  entitled  to 
his  immediate  discharge  if  he  had  been  surrendered  at  the  appointed  time, 
the  sureties  could  plead  that  fact  in  bar,  and  thereon  be  discharged  from  their 
recognizance. 

Since  that  decision  of  the  supreme  court  of  the  United  States,  the  circuit 
court  of  the  United  States,  (Ninth  circuit,)  Judge  Field  presiding,  held  that, 
while  the  accused  was  testing  the  validity  of  the  indictment  on  the  ground 
that  it  stated  no  offense,  he  might  be  admitted  to  bail,  and,  if  he  were,  the 
recognizance  which  he  should  give  would  be  valid  and  binding,  although  the 
indictment  itself  should  subsequently  be  adjudged  to  be  void,  as  charging  no 
offense.  U.  8.  v.  Reese,  4  Sawy .  635.  The  circuit  court  in  the  case  last  named 
said  that  "the  authority  of  the  court  to  pass  upon  the  validity  of  the  action  of 
the  grand  jury,  and  over  the  defendant  while  this  validity  is  under  consider- 
ation, is  not  an  usurped  authority,  but  is  an  authority  essential  to  the  exercise 
of  the  general  jurisdiction  with  which  the  court  is  clothed  over  all  offenses 
cognizable  under  the  laws  of  the  United  States." 

If  the  doctrine  contended  for  by  the  appellants  is  correct,  then,  to  use  the 
language  of  Judge  Field  again,  in  the  last-named  case,  "if  the  court  should 
refuse  to  look  into  the  indictment,  and  to  pass  upon  its  validity,  the  judges 
would  be  justly  censurable  for  neglect  of  duty:  but,  if  the  court  detained  the 
defendant  in  custody  while  considering  its  validity,  the  judges  would  be 
liable  to  an  action  for  false  imprisonment,  if  their  ultimate  decision  be  that 
the  indictment  was  void." 

At  the  time  that  the  accused  in  the  case  before  us  was  required  to  appear, 
the  question  was  under  consideration  in  the  courts,  although  not  in  this  case, 
whether  unlawful  cohabitation  was  a  continuous  offense,  or  whether  it  could 
be  segregated  into  two  or  more  offenses,  and  it  had  not  then  been  held  that  it 
was  one  offense  only.  In  this  case,  the  point  had  not  even  been  raised,  nor 
was  it  ever  raised  by  the  accused  at  any  time,  nor  by  the  sureties  themselves, 
until  this  action  on  the  undertaking  was  instituted.  The  principal  might  have 
raised  the  objection  at  the  time  of  giving  the  bail,  but  he  made  no  such  ob- 
jection then,  nor  did  he  make  any  such  objection  upon  the  trial.  Not  having 
appeared  for  trial,  a  denial  of  his  liability  to  arrest  was  a  privilege  which  be- 
longed to  him,  to  be  made  at  the  proper  time;  and  it  did  not  belong  to  his 
sureties  after  the  time  had  expired  for  an  application  for  exoneration  for  the 
sureties,  and  after  the  bail  had  become  fixed.  Stever  v.  Somberger,  19  Wend. 
121,  24  Wend.  275;  Lyon  v.  Auchincloss,  12  Pet.  234. 

In  the  case  of  Beers  v.  Haughton,  above  referred  to,  there  was  no  question 
pending  as  to  the  validity  of  the  charge  or  of  the  arrest;  there  was  no  ques- 
tion of  doubt  to  be  settled,  but  the  accused's  right  to  a  discharge  from  cus- 
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twty  was  absolute,  clear,  and  unqualified.  Had  there  been  any  such  unsettled 
^u'suon  as  ;n  the  present  case,  it  is  manifest  that  the  court  would  have  held 
ihu  lb*  &vvu$*d  was  not  entitled  to  his  immediate  discharge  had  he  been 
surrendered,  or  had  he  appeared  at  the  proper  time.  The  doctrine  of  Beers  v. 
Hj.'*j\U*h  is  grounded  upon  the  idea  that  the  surrender  of  the  accused  would 
fo*Y*  been  an  idle  ceremony,  because  he  would  have  been  immediately  re- 
leased from  custody,  and  the  bail  could  have  pleaded  that  as  much  as  they  could 
have  pleaded  the  death  of  the  accused.  Duncan  v.  Darst,  1  How.  308.  But 
the  death  of  the  principal  could  not  have  been  pleaded  after  the  bail  was 
tl\ed«     Davidson  v.  Taylor*  12  Wheat.  604;  Olcott  v.  Lilly,  4  Johns.  407. 

So  we  do  not  see  that  the  doctrine  of  Beers  v.  Uaughton  is  at  all  applicable 
to  the  case  at  bar;  for  nothing  whatever  appears  in  this  case  to  show  that  the 
accused  would  have  been  entitled  to  his  immediate  discharge  if  he  had  ap- 
peared or  been  surrendered.  On  the  contrary,  he  could  have  been  held  and 
tried  upon  the  charge,  to  answer  which  the  undertaking  herein  sued  on  was 
given.  There  can  be  no  doubt  of  this  fact.  The  only  ground  that  could 
have  been  urged  against  his  being  so  held  and  tried,  would  have  been  that 
he  had  already  been  tried,  and  convicted  or  acquitted,  upon  another  charge 
for  the  same  offense,  if  such  had  been  the  fact;  but  such  does  not  appear  to 
have  been  the  fact,  and  of  course  it  could  not  have  been  pleaded  or  urged. 
There  is,  therefore,  no  ground  nor  reason  for  saying  that  the  undertaking 
herein  sued  on  is  a  nullity. 

The  charge  being  valid,  the  undertaking  to  answer  thereto  is  valid.  The 
action  upon  the  other  undertaking,  the  one  sued  on  in  case  No.  6599,  above 
referred  to,  has  gone  to  judgment,  but  such  judgment  was  not  paid  nor 
otherwise  discharged,  nor  pleaded  in  defense  to  this  action,  but  that  case  is 
still  contested  and  pending  on  appeal  to  the  supreme  court  of  the  United 
States  from  the  judgment  therein. 

With  the  present  case  in  judgment,  then,  two  judgments  will  exist  against 
the  bail  of  the  accused,  on  two  separate  charges  for  the  same  offense.  It  is 
an  anomalous  situation,  but  one  of  the  accused's  and  his  sureties'  own  making; 
for  this  double  responsibility  could  have  been  avoided  by  the  accused  having 
been  produced  in  court  at  the  appointed  time.  Trial  and  judgment  upon  one 
of  the  charges  or  indictments  would  thus  have  been  reached.  The  accused 
then  could  not  have  been  called  to  trial  upon  the  other,  and  the  undertaking 
on  the  charge  not  tried  would  never  have  been  forfeited,  and  the  sureties 
thereon  could  never  have  been  held  liable.  It  is  not  the  province  of  the  ac- 
cused, nor  of  his  sureties,  to  decide  upon  which  charge  he  should  have  been 
prosecuted,  or  held  to  answer;  that  was  a  matter  for  the  government  to  de- 
cide. As  a  consequence,  neither  the  accused  nor  his  sureties  can  question  the 
validity  of  either  undertaking  for  his  appearance  at  the  appointed  time.  If 
the  sureties  could  plead  exoneration  from  one  undertaking  by  reason  of  the 
existence  of  the  other,  it  is  possible  that  it  might  have  been  done  in  case  No. 
6599,  where  it  might  have  been  said,  if  said  at  all,  that  the  second  arrest  for 
the  same  offense  should  release  the  sureties  on  the  first  undertaking.  Medlin 
v.  Com,,  11  Bush,  605.  But  of  this  we  express  no  opinion.  The  question  was 
not  raised  on  the  former  case.  It  certainly  cannot  be  raised  on  the  present 
one. 

The  other  questions  arising  in  this  case  arose  in  a  case  between  the  same 
parties  decided  at  the  last  January  term  of  this  court,  and  for  our  views 
thereon  we  refer  to  the  opinion  filed  in  that  case.  We  see  no  reason  for  hold- 
ing the  undertaking  herein  sued  on  to  be  invalid;  nor  do  we  see  any  error  of 
law  in  the  case.    The  judgment  of  the  district  court  is  therefore  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concur. 
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10  Colo.  14 

Board  of  County  Com'rs  of  Summit  Co.  «.  People  ex  reL  Hublbut. 

(Supreme  Court  of  Colorado.    April  30,  1887.) 

Counties — Fiscal  Operations — Warrants  and  Bonds. 

A  county,  under  a  statute  authorizing  the  funding  of  its  floating  indebtedness,  by 
an  election  conducted  in  substantial  conformity  to  the  statute,  voted  to  issue  bonds 
as  a  means  of  funding  such  indebtedness.  Ifeld,  that  the  plaintiff,  a  holder  of 
county  warrants  constituting  a  part  of  such  floating  debt,  was  entitled,  upon  tender- 
ing his  warrants,  and  refusal  on  the  part  of  the  county  commissioners  to  issue  to 
him  bonds  to  the  amount  of  such  warrants,  to  a  mandamus  to  compel  them  to  do  so. 

Appeal  from  an  order  of  the  judge  of  the  district  court  of  the  Fifth  judicial 
district,  awarding  a  peremptory  writ  of  mandamus, 
/.  H.  Richards,  for  appellant.    H.  M.  Orahood,  for  appellee. 

Beck,  C.  J.  The  application  for  the  peremptory  writ  of  mandamus  was 
submitted  to  the  judge  of  the  court  below  upon  the  petition  of  Hiram  £.  Hurl- 
but,  the  party  in  interest,  and  upon  an  agreed  statement  of  facts  signed  by 
the  counsel  representing  the  respective  parties  to  the  controversy.  The  peti- 
tion alleges  that,  said  Hurlbut  was,  at  the  time  of  presenting  his  said  petition, 
and  had  been  for  two  years  immediately  preceding,  the  legal  owner  and  holder 
of  more  than  #5,000  of  the  floating  indebtedness  of  said  Summit  county,  which 
was  evidenced  by  the  orders  or  warrants  of  said  county  duly  issued  and  duly 
registered  as  by  law  required;  that  said  warrants  had  been  presented  for  pay- 
ment, and  payment  refused  for  want  of  funds;  that  he  has  also  offered  to 
surrender  said  warrants  to  the  board  of  county  commissioners  of  said  county, 
and  demanded  of  said  board  and  of  its  chairman  the  bonds  of  said  county  in 
exchange  therefor,  but  that  said  board  of  county  commissioners,  and  the 
chairman  thereof,  have  refused  to  issue  to  him  bonds  in  lieu  of  said  county 
warrants.  Other  allegations  of  fact  necessary  to  confer  jurisdiction  are  con- 
tained in  the  agreed  statement  of  facts,  which  by  reference  is  made  part  of 
the  petition.  Said  agreed  statement  likewise  recognizes,  as  part  and  parcel 
of  the  case  presented  for  the  judgment  of  the  court,  the  facts  alleged  in  the  pe- 
tition proper. 

It  is  thus  alleged  that,  for  many  years  prior  to  the  presentation  of  the  peti- 
tion for  the  peremptory  writ  of  mandamus,  the  floating  debt  of  said  county 
has  exceeded  the  sum  of  $10,000,  and  that  this  floating  debt  is  "evidenced  by 
county  orders  or  warrants  regularly  and  duly  issued  and  presented  for  pay- 
ment to  the  treasurer  of  said  county,  and  not  paid  for  want  of  funds,  and  were 
duly  registered  as  by  law  required;"  that  proceedings  for  the  funding  of  said 
floating  indebtedness,  under  the  provisions  of  the  statute  authorizing  the  fund- 
ing thereof,  and  the  issue  of  county  bonds  to  the  holders  of  such  outstanding 
county  warrants,  were  regularly  and  legally  instituted  prior  to  the  last  general 
election  held  in  said  county.  All  the  various  steps  necessary  to  the  submis- 
sion of  the  question  of  funding  said  county  indebtedness  to  the  legal  voters  of 
said  county  qualified  by  law  to  vote  thereon  are  set  out  in  detail,  and  show  a 
substantial  compliance  with  all  the  provisions  of  the  statute.  It  further  ap- 
pears that  said  question  was  duly  submitted  to  such  qualified  electors  at  the 
general  election  held  in  said  county  November  2, 1886,  and  that  a  majority  of 
the  votes  cast  thereon  was  in  favor  of  the  funding  of  said  indebtedness.  It 
is  stipulated  and  agreed  by  the  respective  parties  that  the  law  relating  to  the 
funding  of  said  county  indebtedness  was  fully  complied  with  in  everything 
pertaining  thereto,  except  it  may  have  been  an  irregularity  mentioned  which 
occurred  in  two  precincts,  which  precincts  together  cast  not  to  exceed  16  votes 
on  this  question,  and  which  votes  in  no  manner  affected  the  result  of  said  elec- 
tion. 

We  are  of  opinion  that  the  facts  thus  presented  show  a  substantial  compli- 
ance with  all  the  requirements  of  the  statute  in  the  holding  and  conducting  of 
Colo.Rep.  12-16  P.— 14 
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said  election  upon  this  question,  and  in  the  submission  of  said  question  to  the 
electors  qualified  to  vote  thereon.  The  result  of  said  election  being  in  favor 
of  funding  the  county  indebtedness  by  the  issuing  of  county  bonds  in  ex- 
change for  the  outstanding  warrants  of  said  county  in  manner  specified  in  the 
statute,  we  are  also  of  opinion  that  the  county  commissioners  are  authorized, 
and  that  it  is  their  duty,  to  proceed  and  carry  out  the  provisions  of  the  stat- 
ute. If,  then,  the  relator  is  the  owner  and  holder  of  valid  county  warrants 
covered  by  and  included  within  the  funding  proceedings,  he  is  clearly  enti- 
tled to  the  relief  sought.  Upon  this  point  we  must  assume,  from  the  con- 
ceded facts  appearing  in  the  record  before  us,  that  the  orders  or  warrants  of 
said  county  held  by  the  relator,  and  which  he  has  offered  to  surrender  in  ex- 
change for  county  bonds  in  accordance  with  the  provisions  of  the  statute,  are 
valid  warrants,  and  in  all  respects  come  within  the  class  covered  by  the  fund- 
ing proceedings.  Upon  this  proof  of  their  validity,  and  other  prerequisites, 
we  base  our  judgment  that  the  relator  is  entitled  by  law,  on  presenting  said 
warrants  to  the  county  commissioners  of  said  Summit  county,  to  have  county 
bonds  issued  to  him  therefor  as  prayed  for  in  his  said  petition. 

The  action  of  the  district  judge,  therefore,  in  ordering  a  peremptory  writ  of 
mandamus  to  issue  to  said  county  commissioners,  is  affirmed. 


10  Colo.  105 

Town  op  Idaho  Springs  t>.  Filteaxj. 
(Supreme  Court  of  Colorado.    May  18,  1887.) 

Municipal  Corporations— Liability— Flume  in  Streets. 

A  town  which,  exceeding  its  corporate  powers,  grants  permission  to  a  mining 
company  to  build  a  flume  in  its  streets,  does  not  thereby  become  liable  for  damage 
done  to  adjoining  premises  by  the  water  leaking  from  the  flume  onto  such  prem- 
ises. 

Appeal  from  county  court,  Clear  Creek  county. 

This  was  an  action  brought  before  a  justice  of  the  peace  in  Clear  Creek 
county  by  Kate  Filteau  against  the  town  of  Idaho  Springs,  for  damages  to 
her  real  estate  occasioned  by  the  water  leaking  from  the  flume  of  the  Sun- 
shine Mining  Company,  built  in  the  street  of  the  town  of  Idaho  Springs  by  said 
company,  by  leave  of  the  town  expressed  by  ordinance.  Kate  Filteau,  the 
plaintiff,  recovered  judgment  for  $130.  From  this  judgment  the  town  ap- 
pealed to  the  county  court  of  Clear  Creek  county.  Trial  there  by  a  jury. 
Verdict  for  plaintiff  for  $225.  Motion  for  a  new  trial  by  defendant,  denied 
by  the  court,  and  judgment  rendered  on  verdict.  Exceptions  duly  reserved, 
and  appeal  to  this  court  by  defendant. 

One  of  the  errors  assigned  presents  the  question,  is  the  town  liable  on  such 
demand?  At  the  time  of  the  trial  of  this  case  in  the  county  court,  the  decis- 
ion in  the  case  of  City  of  Denver  v.  Bayer  had  not  been  made.  That  decision, 
being  made  soon  afterwards,  seemed  to  settle  the  law  against  the  right  of  the 
plaintiff  to  recover  against  the  town  on  such  demand;  whereupon  the  counsel 
for  the  plaintiff,  Kate  Filteau,  made  the  following  statement  in  this  court: 
"This  case,  in  our  opinion,  turns  upon  the  question  of  the  liability  of  the 
municipal  corporation  to  a  private  individual,  where  the  act  complained  of  is 
not  within  the  power  or  authority  of  the  corporation  as  conferred  in  its  char- 
ter or  by  statutes."  "The  case  at  bar  was  tried  in  the  lower  court  in  May, 
1883.  The  attorney  who  tried  the  case  followed,  in  his  conduct  of  the  trial 
and  preparation  of  the  case,  the  decisions  of  the  supreme  court  of  Illinois, 
where  a  municipal  corporation  was  held  liable  for  acts  similar  to  the  one 
complained  of  in  this  case.  Since  the  trial  of  this  cause  in  the  lower  court, 
this  court,  in  the  case  of  City  of  Denver  v.  Bayer*  7  Colo.  113,  2  Pac.  Rep.  6, 
has  held  the  contrary  to  be  the  law.  We  fear  there  is  no  substantial  distinc- 
tion between  this  case  and  the  one  at  bar,  but,  as  the  case  is  here,  we  will 
submit  it." 
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7.  2V\  Smith  and  T,  J.  Caution,  for  appellant.      T.  B.  Bryan,  for  appellee. 

Stallcup,  C.  The  case  is  submitted  upon  the  question,  is  the  town  liable 
for  that  it  had  granted  leave  to  the  Sunshine  Mining  Company  to  build  a 
flume  in  the  street?  The  decision  in  the  case  of  City  of  Denver  v.  Bayer,  7 
Colo.  113,  2  Pac.  Bep.  6,  is  decisive  that  the  town  is  not  liable. 

The  judgment  should  be  reversed,  the  case  remanded,  with  directions  to  the 
county  court  to  dismiss  the  action. 

Macon  and  Rising,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  Judg- 
ment is  reversed,  and  the  cause  remanded,  with  directions  to  the  court  below 
to  dismiss  the  action. 


10  Colo.  104 

Town  of  Idaho  Sfbikgs  v.  Woodwabd. 
{Supreme  Court  of  Colorado.    May  18,  1887.) 

Appeal  from  county  court,  Clear  Creek  county. 

This  was  a  case  brought  before  a  justice  of  the  peace  of  Clear  Creek  county  by  Wood- 
ward, appellee,  against  the  town  of  Idaho  Springs,  for  damages  to  his  real  estate  occa- 
sioned by  water  leaking  from  the  flume  of  toe  Sunshine  Mining  Company,  built  by  it 
in  the  street  of  the  town  by  leave  of  the  town  by  ordinance.  Judgment  by  the  justice 
against  the  town,  from  which  the  town  appealed  to  the  county  court,  and  judgment 
there  against  the  town,  from  which  the  town  appealed  to  this  court. 

J.  N.  Smith,  T.  J.  Oantlon,  and  J.  E.  Rockwell,  for  appellant.     T.  B.  Bryan,  for  appellee. 

Stallcup,  C.  The  case  is  submitted  upon  the  question,  is  the  town  liable  for  that  it 
had  granted  leave  to  the  Sunshine  Mining  Company  to  build  a  flume  in  the  street? 
The  decision  in  the  case  of  City  of  Denver  v.  Bayer,  7  Colo.  113,  2  Pac.  Rep.  6,  is  decisive 
that  the  town  is  not  liable. 

Judgment  should  be  reversed,  and  the  case  remanded,  with  directions  to  the  county 
court  to  dismiss  the  action. 

Macon  and  Rising,  CC.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  cause  Is  reversed 
and  remanded,  with  directions  to  the  court  below  to  dismiss  the  action. 

10  Colo.  84  

Dunning  v.  Thomas. 

{Supreme  Court  of  Colorado.    May  18,  1887.) 
Contract— Privity— Evidence. 

In  an  action  against  the  owner  of  a  house  by  a  mechanic  who  did  some  of  the 
work  in  the  building  of  it,  it  appeared  that  the  contract  for  the  building  was  made 
with  other  parties ;  that,  some  changes  becoming  necessary,  plaintiff  was  consulted 
as  to  what  he  would  charge  for  them,  and  an  agreement  for  making  them  at  such 

S  rices  was  indorsed  on  the  original  contract,  and  signed  by  the  original  contractors, 
efendant  saying  to  plaintiff  that  he  would  put  it  into  the  contract.  Defendant  also 
testified  that  he  told  plaintiff  explicitly  that  he  would  not  contract  with  him.  but 
only  with  the  original  contractors.  Jidd,  that  there  was  no  contract  between  plain- 
tiff and  defendant,  and  the  action  could  not  be  maintained. 

Appeal  from  county  court,  Larimer  county. 

Haynes,  Dwnning  &  Annis,  for  appellant.    B.  A.  Ballard,  for  appellee. 

Macon,  C.  This  suit  was  originally  instituted  before  a  justice  of  the  peace 
of  Larimer  county,  by  appellee,  Thomas,  against  appellant,  Dunning,  to  re- 
cover the  sum  of  a  hundred  dollars  for  work  alleged  to  have  been  done  for 
Dunning  on  a  certain  brick  house,  in  the  town  of  Fort  Collins,  in  the  summer 
and  fall  of  1882,  on  two  special  contracts  made  between  the  parties, — the  one 
v. 14p.no. 1 — 4 


Digitized  by 


Google^ 


50  PACIFIC  REPORTER.  [Colo. 

on  the  eighteenth  of  July,  and  the  other  on  August  2,  1882,  by  the  first  of 
which  Dunning  was  to  pay  Thomas  $235,  and  by  the  second  $75,  for  certain 
brick  work  to  be  done  upon  Dunning's  house.  There  were  no  written  plead- 
ings in  the  case,  but  Dunning  denied  at  the  trial  that  he  had  ever  made  any  con- 
tract with  Thomas  to  do  any  work,  or  that  he  had  ever  agreed  to  pay  him  for 
anything  he  might  do  on  said  house.  The  evidence  is  clear  and  uncontra- 
dicted that  on  the  thirteenth  of  July,  1882,  Dunning  made  a  written  agreement 
with  Schooley  and  Shortridge  for  the  rebuilding  of  the  same  house  on  which 
Thomas  worked,  and  for  which  he  now  claims  a  right  of  action  against  Dun- 
ning. By  that  written  agreement  the  price  for  the  work  of  rebuilding  was 
fixed  at  $1,025.  This  article  of  agreement  was  signed  by  Schooley  and  Short- 
ridge on  the  one  part,  and  Dunning  on  the  other.  On  the  eighteenth  of  July 
a  change  was  made  in  the  house,  as  it  was  to  be  rebuilt  under  the  original 
contract  of  July  13th,  which  increased  the  expense  $304.25.  This  agreement 
as  to  the  alteration  was  indorsed  on  the  original  contract,  and  signed  by 
Schooley  and  Shortridge.  Again,  on  August  2d  a  further  change  was  made 
in  the  building.  It  involved  a  further  cost  of  $75,  which  was  also  indorsed 
on  the  original,  and  signed  by  Schooley  and  Shortridge.  The  building  was 
then  completed,  and  during  the  progress  of  the  work  payments  were  made 
from  time  to  time  by  Dunning  to  Schooley  and  Shortridge,  until,  early  in  Sep- 
tember, 1882,  Dunning  paid  Schooley  and  Shortridge  the  whole  of  what  was 
due  them  under  these  several  contracts,  above  stated,  except  $150  retained  to 
meet  a  lien  filed  by  Smith  and  Soult.  The  whole  amount  paid  by  Dunning  to 
Schooley  and  Shortridge  and  Smith  and  Soult,  under  these  agreements,  was 
$1,404.25.  After  the  payment  to  Schooley  and  Shortridge  of  this  amount, 
Thomas  called  on  Schooley  and  Shortridge  for  payment  of  what  he  claimed  to 
be  due  him  for  his  work  upon  said  building;  and,  a  disagreement  arising  be- 
tween him  and  them  as  to  the  amount  due  him,  he  called  on  Dunning  to 
inquire  what  he  (Dunning)  understood  were  the  prices  to  be  paid  for  the 
work  specified  in  the  two  contracts  of  July  18th  and  August  2d,  and  whether 
satisfied  or  dissatisfied  with  Dunning's  answer  we  know  not;  but  a  few  days 
thereafter  he  sued  Dunning  for  a  hundred  dollars,  the  same  sum  which  was 
in  controversy  between  him  and  Schooley  and  Shortridge.  In  the  trial  in  the 
county  court,  Thomas  proceeded  upon  the  sole  ground  that  he  had  contracted 
for  the  work  he  did  on  Dunning's  house  with  Dunning  alone,  and  not  with 
Schooley  and  Shortridge,  and,  failing  to  get  his  pay  from  them,  he  fell  back 
upon  Dunning  as  his  primary  pay-master,  and  looked  to  him  for  payment, 
though  he  would  have  been  content  had  Schooley  and  Shortridge  paid  him. 

The  only  point  in  the  case,  as  we  view  it,  is,  did  Dunning  contract  directly 
with  Thomas  for  the  work  which  the  latter  performed  on  Dunning's  house, 
or  was  the  contract  made  by  Dunning  with  Schooley  and  Shortridge,  and  did 
Thomas  work  under  them,  as  an  employe  or  subcontractor  for  them  ?  If  Dun- 
ning did  hire  Thomas  to  do  the  work,  then  he  must  pay  him;  but  if  he  contracted 
with  Schooley  and  Shortridge  only,  and  Thomas  did  his  work  for  Schooley 
and  Shortridge,  then  there  was  no  privity  between  Dunning  and  Thomas,  and 
the  latter  must  look  to  Schooley  and  Shortridge  for  his  wages,  and  not  to 
Dunning.  "Whether  such  contract  was  made  between  Dunning  and  Thomas 
must  depend  upon  the  evidence  in  the  case,  and  in  discussing  this  question 
we  shall  rely  entirely  upon  the  testimony  of  Thomas,  and  the  uncontradicted 
testimony  of  Dunning  and  Schooley.  In  his  testimony,  Thomas  says  "that  he 
went  to  see  Dunning  on  July  18th,  and  agreed  with  him  as  to  the  cost  of  the 
change  in  the  original  plan  of  the  house  to  be  rebuilt;  that  he  supposed  Dun- 
ning was  going  to  put  it  in  writing;  that  Dunning  said:  'I  will  put  this  in 
the  contract.'  He  had  some  other  items,  among  others  something  for  glass, 
and  he  said  he  would  put  it  all  into  the  contract.  I  said:  * I  do  not  know 
why  this  should  go  into  the  contract.  I  have  nothing  to  do  with  that;  but  I 
do  not  care  so  long  as  I  get  my  pay/    He  went  to  writing,  and  I  went  oft." 
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It  is  not  denied  that  Thomas  knew  that  the  contract  Dunning  alluded  to  was 
that  of  July  13th.  Thomas  knew  this  fact,  and  hence  the  remark:  "I  do  not 
know  why  this  should  go  into  the  contract.  I  have  nothing  to  do  with  that;  but 
I  do  not  care  so  long  as  I  get  my  pay. "  Dunning  did  not  ask  Thomas  to  sign 
this  additional  agreement,  but  required  Schooley  and  Shortridge  to  do  so,  and 
they  complied.    The  same  may  be  said  of  the  second  alteration  of  August  2d. 

Leaving  out  of  sight  the  positive  declaration  of  Dunning  that  he  would  not 
contract  for  this  work  with  any  one  except  Shooley  and  Shortridge,  and  look- 
ing at  the  case  upon  the  statements  of  Thomas  alone,  it  is  unquestionable  that 
Dunning  did  not  intend  to  enter  into  any  engagement  with  Thomas,  and  that 
the  latter  so  understood,  or  should  have  done  so.  An  agreement  is  a  meeting 
or  accord  of  two  or  more  minds  as  to  a  particular  thing;  and,  if  one  sought 
to  be  held  as  agreeing  dissents  in  the  ordinary  language  of  business  inter- 
course, it  is  an  absurdity  to  say  he  did  agree  merely  because  the  other  party 
insists  he  did  not  understand  the  language.  It  seems  impossible  to  doubt 
that  Thomas  understood  perfectly  that  Dunning  did  not  intend  to  contract 
with  him,  from  the  conversation  between  them  detailed  by  Thomas,  and  we 
cannot  comprehend  how  one  can  compel  another  to  enter  into  contractual  re- 
lations with  him  when  that  other  refuses  so  to  do. 

If  now  we  look  to  the  testimony  of  Dunning  and  Schooley,  which  is  un- 
contradicted, we  find  a  stronger  confirmation  of  the  views  above  expressed. 
Dunning  says  he  told  Thomas  plainly  and  unequivocally  on  the  eighteenth  of 
July,  when  the  first  change  in  the  original  contract  was  suggested  and  made, 
that  he  would  not  contract  with  any  other  persons  than  Schooley  and  Short- 
ridge; and  this  was  said  in  answer  to  Thomas'  declaration  that  he  did  not  see 
what  he  had  to  do  with  the  contract  between  Dunning  and  Schooley  and  Short- 
ridge of  the  thirteenth  of  July.  Dunning's  exact  language  is  this:  "Thomas' 
bill  was  one  hundred  and  twenty-five  dollars  too  much,  I  thought.  He  figured 
finally  to  do  the  work  that  much  less.  The  glazier's  bill  had  been  obtained. 
After  Thomas  agreed  to  do  the  work  at  price  named,  I  added  the  three  bills, 
viz.,  the  carpenter's,  mason's,  and  glazier's,  together.  They  came  to  $304.25. 
I  started  to  put  it  into  the  contract  with  Schooley  and  Shortridge.  Thomas 
demurred,  saying  he  did  not  see  what  he  had  to  do  with  that.  I  said  I  would 
only  have  my  contract  with  one  party;  have  it  in  writing,  and  then  try  and 
live  up  to  it;  that  I  did  not  propose  to  have  contracts  with  several.  Thomas 
said:  '  Well,  as  long  as  I  get  my  pay,  I  don't  care.'  I  then  reduced  the  under- 
standing to  writing  which  is  on  back  of  contract  under  date  of  July  18th. 
Then  read  it  over  in  presence  of  Schooley  and  Thomas.  It  being  satisfactory, 
I  signed  and  Schooley  signed.  Then  Thomas  and  Schooley  left  the  office." 
As  to  the  second  alteration,  Dunning  says:  "Second  change  was  entirely  in 
brick.  Schooley  and  Shortridge  were  to  have  Thomas'  figure,  and  tell  how 
much.  He  came  to  me  saying  they  so  instructed  him,  and  it  came  to  $197. 
I  refused  to  pay  such  price.  Change  had  to  be  made.  Tried  to  get  figures  of 
others.  In  a  week,  Markham  said  he  would  do  it  for  $65,  but  was  busy.  I 
told  Schooley  I  would  pay  $75  to  have  the  work  proceed.  Thomas  came  to  my 
office;  said  Schooley  had  thus  informed  him,  and  he  would  go  ahead.  Schooley 
came  to  my  office  that  day.  I  reduced  this  second  change  to  writing,  and  he 
signed  it  with  his  name  and  Shortridge's. "  Schooley's  testimony  is  to  the  same 
effect  as  to  Dunning's  refusal  to  contract  with  Thomas,  and  as  to  the  con- 
tracts for  the  alterations  being  made  between  Dunning  and  himself  and  Short- 
ridge. 

Upon  this  state  of  facts  it  is  obvious  that  no  contractual  relations  existed 
between  Dunning  and  Thomas,  and  that  the  county  court  misconceived  the 
law  arising  out  of  the  transactions  detailed,  in  holding  that  Dunning  was 
liable  to  Thomas  by  virtue  of  a  contract  between  them.  In  this  view  of  the 
law,  it  is  unnecessary  to  discuss  the  weight  of  the  conflicting  evidence  so 
strongly  insisted  upon  by  counsel  for  appellant. 
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We  think  the  county  court  erred,  that  the  error  was  material,  and  that  the 
Judgment  should  be  reversed. 

Stallcup  and  Rising,  CC,  concur. 

Per  Curiam.    For  the  reasons  assigned  In  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  cause  remanded. 

10  Colo.  53  


People  ex  rel.  Downer  v.  Annis. 

(Supreme  Court  of  Colorado.    May  18,  1887.) 

District  and  Prosecuting  Attorneys — Change  of  Districts. 

Under  the  constitution  of  Colorado,  the  district  attorney  must  bea  resident  of  the 
district  in  which  he  is  elected  ;  but  when  the  legislature,  acting  under  authority 
expressly  conferred  by  the  constitution,  transfers  the  count3'  of  his  residence  to  mi- 
other  district,  he  does  not  thereby  become  the  prosecuting  officer  of  the  latter  dis- 
trict. 

Original  case  in  the  nature  of  quo  warranto. 

Downer  was  elected  district  attorney  of  the  First  judicial  district.  At  the 
time  of  his  election  his  residence  was,  and  ever  since  has  been,  in  Boulder 
county,  which  then  constituted  a  part  of  said  district.  Thereafter  the  legis- 
lature created  the  Eighth  judicial  district  by  taking  Boulder  county  from  the 
First,  and  uniting  it  with  certain  other  counties  from  the  Second,  and  certain 
new  counties  created  at  the  same  session  of  the  legislature.  The  governor 
appointed  a  district  judge  for  the  Eighth  district,  who  in  turn  appointed  and 
commissioned  respondent,  Annis,  to  act  as  district  attorney  of  said  Eighth  dis- 
trict until  the  first  succeeding  general  election.  Annis  thereupon  filed  his 
bond,  took  the  oath  of  office,  and  entered  upon  the  discharge  of  his  duties. 
These  matters  are  brought  before  the  supreme  court  upon  an  agreed  statement 
of  facts,  for  the  purpose  of  having  that  tribunal  determine  which  of  the  parties 
named  is  entitled  to  hold  the  office  in  controversy. 

Alvin  Marsh,  Atty.  Gen.,  for  relator.   Frank  J.  Annis,  respondent,  pro  se. 

Helm,  J.  Relator's  argument  in  support  of  his  right  to  the  office  in  dis- 
pute rests  upon  two  premises:  First,  that,  by  the  act  of  1887,  the  seven 
judicial  districts  theretofore  existing  were  obliterated, — the  entire  state  became 
a  body  of  territory  wholly  without  judicial  district  organization,  and  was  then 
carved  up  into  nine  new  districts;  and,  second,  that  the  legislature  was  power- 
less to  deprive  him  of  his  office.  Both  of  these  premises  are  open  to  serious 
question;  but,  if  (for  the  purposes  of  this  case  only)  we  accept  them  as  cor- 
rect, relator's  conclusion  that  he  became  district  attorney  of  the  Eighth  dis- 
trict does  not  follow. 

At  the  time  of  his  election  to  the  office  of  district  attorney  there  was  no 
Eighth  judicial  district  in  the  state.  The  voters  of  the  First  district,  which 
included  Boulder  county,  where  he  resided,  made  him  the  prosecuting  officer 
of  that  district.  Under  the  act  of  1887,  the  identity  of  the  First  district  re- 
mains unchanged.  It  retains  its  original  number,  and  three  of  the  most  im- 
portant of  its  original  counties.  In  our  judgment,  the  detaching  of  Boulder, 
Grand,  and  Routt,  and  placing  them  in  other  districts,  did  not  destroy  this 
identity.  But,  were  we  to  concede  that  it  did,  relator's  claim  would  not  be 
strengthened;  for  he  could  not  (nor  does  he)  contend  that  the  Eighth  dis- 
trict, consisting  of  Boulder  and  four  other  counties  which  were  not  previously 
included  in  the  First,  is  in  any  sense,  or  for  any  purpose,  to  be  regarded  as  the 
old  First  district. 

There  are  but  two  constitutional  ways  of  filling  the  office  of  district  attor- 
ney, viz.,  by  election  and  appointment.  Relator  has  never  been  either  elected 
or  appointed  to  this  office  in  the  Eighth  district.    If,  under  the  constitution 
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and  statute,  he  remains  in  office  at  all,  it  must  be  as  attorney  for  the  First 
district.  As  shown,  the  old  First  and  the  new  Eighth  districts  cannot  be 
considered  identical;  and,  while  we  do  not  say  that  relator  was  legislated  out 
of  the  office  to  which  he  was  constitutionally  elected,  we  certainly  cannot  hold 
that  he  was  legislated  into  a  new  and  different  office.  True,  the  district  at- 
torney must,  by  virtue  of  a  constitutional  mandate,  be  a  resident  of  the  dis- 
trict in  which  he  is  elected  or  appointed;  but  where  the  legislature,  acting 
under  authority  expressly  conferred  by  the  constitution,  transfers  the  county 
of  his  residence  to  another  district,  it  does  not  follow  that  he  thereby  becomes 
the  prosecuting  officer  of  the  latter  district. 

Relator's  contention,  if  allowed,  might  lead  to  serious  and  perplexing  em- 
barrassment. Supposing  the  county  of  his  residence  had  been,  by  the  act  of 
1887,  transferred  to  an  existing  district  that  already  had  its  prosecuting  attor- 
ney; or  supposing  a  new  district  had  been  created  by  uniting  two  counties 
from  different  districts  in  which  the  respective  district  attorneys  resided, — 
under  relator's  view,  by  what  rule  or  principle  could  the  courts  be  guided  in 
adjudicating  between  the  two  contestants  for  the  office  in  controversy?  Re- 
lator cannot  successfully  dispute  the  title  of  respondent,  who  was  appointed 
district  attorney  of  the  Eighth  district  by  the  judge  of  that  district,  and  who, 
having  duly  qualified,  is  discharging  the  duties  of  the  position. 

The  interrogatory  propounded  in  the  agreed  statement  must  be  answered 
in  favor  of  respondent.  Judgment  that  he  is  entitled  to  hold  the  office  in 
question  will  be  accordingly  entered. 


10  Colo.  63 

Yentzer  v.  Thayer  and  another. 

(Supreme  Court  of  Colorado.    May  18,  1887.) 

1.  Abatement— Former  Suit  Pending— Void  Judgment— Justice  of  the  Peace. 

A  judgment  by  default  in  justice's  court,  rendered,  in  the  absence  of  defendant  or 
his  counsel,  prior  to  the  hour  set  out  in  the  citation,  is  a  void  judgment,  and  is  not 
sufficient  to  support  a  plea  in  abatement  on  the  ground  of  a  former  suit  pending, 
tiled  in  a  second  suit  on  the  same  cause  of  action. 

2.  Same— Appeal. 

The  fact  that  in  an  action  before  a  justice  the  plaintiff,  who  failed  to  appear 
at  the  appointed  hour,  took  an  appeal,  does  not  operate  to  keep  the  suit  alive  so  as 
to  support  a  plea  in  abatement  on  the  ground  of  another  suit  pending  in  a  second 
suit  upon  the  same  cause  of  action,  under  Gen.  St.  Colo.  1883,  \  1941.  Upon  such 
failure,  the  suit  should  have  been  dismissed* 

Appeal  from  county  court,  Summit  county. 

Suit  was  begun  before  a  justice  of  the  peace  by  plaintiffs  upon  the  account 
In  controversy.  Summons  issued  and  was  duly  served.  Prior  to  the  hour 
named  in  the  summons  for  her  appearance,  default  and  judgment  were  entered 
against  defendant.  On  the  succeeding  day,  plaintiff  caused  a  new  summons 
to  be  issued  by  the  same  justice,  and  defendant  was  a  second  time  sued,  and 
duly  served  with  process  for  the  same  asserted  debt.  On  the  return-day  of 
the  second  summons,  defendant  appeared,  a  trial  of  the  cause  was  had  upon 
the  merits,  and  judgment  again  rendered  against  her.  She  then  appealed  from 
the  latter  judgment  to  the  county  court,  where  plaintiffs  obtained  the  judg- 
ment from  which  the  present  appeal  is  taken.  After  the  trial  of  the  second 
cause  before  the  justice,  plaintiffs  themselves  attempted  to  take  an  appeal 
from  the  former  judgment  of  the  justice  to  the  county  court.  There,  at  the 
first  opportunity,  they  caused  an  order  to  be  entered  dismissing  the  first  suit 
without  prejudice.  At  the  time  this  order  was  entered,  the  second  suit  was 
also  pending  in  the  county  court  upon  defendant's  appeal.  The  opinion  suf- 
ficiently states  all  other  essential  facts. 

A.  D.  Bullis,  for  appellant.  /.  M.  Breeze,  L.  L.  Breeze,  and  T.  C.  Barley, 
for  appellees. 
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Helm,  J.  The  evidence  before  us  fully  warranted  the  finding  and  judg- 
ment of  the  cou rt  belo  w .  The  remain ing  objection  here  urged  by  counsel  rests 
upon  the  refusal  of  the  county  court  to  abate  the  action  on  the  ground  of  a 
former  suit  pending.  Defendant  was  entitled  to  be  heard  at  the  time  specified 
in  the  first  summons  issued,  and  entering  default  and  judgment  against  her 
before  that  time,  in  the  absence  of  herself  and  counsel,  was  a  proceeding  as 
completely  beyond  the  jurisdiction  of  the  justice  as  though  the  process  had 
never  been  served.  The  denial  to  her,  in  this  way,  of  her  right  to  appear, 
was,  "in  legal  effect,  the  recall  of  the  citation"  served  upon  her.  The  acts 
mentioned  were  wholly  without  warrant  or  authority;  and  the  judgment  of 
the  justice,  thus  rendered,  was  void.  "A  sentence  of  a  court  pronounced 
against  a  party  without  hearing  him,  or  giving  him  an  opportunity  to  be  heard, 
is  not  a  judicial  determination  of  his  rights,  and  is  not  entitled  to  respect  in 
any  other  tribunal."  Windsor  v.  McVeigh,  93  U.  S.  274;  Howard  v.  Clark, 
43  Mo.  344.  This  legal  proposition  was  practically  recognized  by  the  justice 
himself  when  he  made  the  following  docket  entry  on  the  subject:  "This  judg- 
ment was  rendered  by  mistake,  and  without  legal  notice,  and  hence  is  dis- 
missed and  set  aside."  The  cause  remained  for  trial  as  though  there  had  been 
no  pretended  default  or  trial  or  judgment.  But  as  to  what  was  done  when  3 
o'clock  p.  m.,  the  hour  named  in  the  summons,  arrived,  we  are  not  informed. 
The  justice's  transcript  in  evidence  is  silent  on  the  subject.  It  shows  no  ap- 
pearance by  either  plaintiff  or  defendant,  or  any  reason  for  their  absence, 
neither  does  it  indicate  that  the  cause  was  continued.  We  must  therefore  as- 
sume that  the  parties  did  not  appear,  and  that  nothing  was  done.  The  cor- 
rectness of  this  assumption  is  demonstrated  by  subsequent  proceedings.  But 
when  plaintiffs  failed  to  appear  at  the  time  fixed  in  the  summons,  or  to  give 
sufficient  reason  for  their  non-appearance,  it  was  the  duty  of  the  justice  to  dis- 
miss the  cause.  Section  1941,  Gen.  St.  And  under  the  circumstances  above 
narrated,  although  the  justice  failed  to  obey  this  statute,  a  total  discontinuance 
of  the  cause  took  place.  Moore,  Justice,  §§  492, 493,  and  cases  cited.  There- 
fore, when  plaintiffs,  on  the  succeeding  day,  brought  the  present  action  upon 
the  same  account,  the  first  suit  was  not  pending.  There  was  no  ground  for 
plea  in  abatement,  and  had  one  been  properly  presented  it  must  have  been 
overruled. 

The  subsequent  attempted  appeal  by  plaintiffs  themselves  from  a  judgment 
that  was  void,  and  in  a  cause  that  was  out  of  court,  amounted  to  nothing. 
It  could  in  no  way  affect  the  foregoing  conclusion. 

The  judgment  of  the  county  court  is  affirmed. 


10  Colo.  24 

Union  Ikon- Works  v.  Bassick  Min.  Co.  and  others* 

(Supreme  Court  of  Colorado.    May  18,  1887.) 

Injunction — Execution  Sale— Erroneous  and  Void  Proceedings. 

Upon  a  bill  to  foreclose  certain  liens  an  order  of  sale  was  erroneously  made,  di- 
recting generally  a  sale  of  all  the  property  to  satisfy  all  the  liens,  although  the  lien 
of  one  of  the  parties  was,  by  the  pleadings  and  by  the  decree,  limited  to  a  certain 
part  ot  the  property,  and  alter  a  sale  thereunder  a  judgment  creditor  redeemed  the 
property,  and  sold  it  again  upon  his  execution  to  satisfy  his  claim.  Thereafter 
another  judgment  creditor  redeemed  the  property  in  turn,  and  being  about  to  sell 
it  under  his  execution,  still  another  judgment  creditor,  pending  an  appeal  from  the 
original  order  of  sale,  sought  to  enjoin  him,  claiming  that  the  original  order  of  sale, 
and  the  sale  under  it,  and  consequently  the  proceedings  taken  and  threatened  by 
the  other  creditors,  were  not  only  erroneous,  but  void.  Held  that,  as  that  question 
was  in  dispute,  the  parties  would:  be  left  to  settle  it  at  law,  and  an  injunction  would 
not  be  granted. 

Appeal  from  district  court,  Custer  county. 
Complaint  filed  June  9, 1886,  as  follows: 
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"The  plaintiff,  complaining  of  the  defendants,  alleges: 

u  (1)  That  it  is  a  body  corporate  organized  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  state  of  California,  and  was  such  corporation  at 
and  during  all  of  the  times  hereinafter  mentioned. 

"(2)  That  the  defendant,  the  Bassick  Mining  Company,  is  a  corporation 
organized  under  the  laws  of  the  state  of  New  York,  and  authorized,  by  a  com- 
pliance with  the  terms  and  conditions  of  the  laws  of  the  state  of  Colorado,  to 
do  business  in  said  last-mentioned  state. 

"(3)  That,  at  and  before  the  times  hereinafter  mentioned,  the  said  defend- 
ant company  was  indebted  to  the  plaintiff  in  a  large  sum  of  money,  to-wit, 
the  sum  of  sixteen  thousand  three  hundred  and  eighty-five  dollars,  ($16,385,) 
with  interest  upon  the  same  according  to  the  terms  of  such  indebtedness  then 
existing,  and,  being  so  indebted,  the  plaintiff  on,  to-wit,  the  sixteenth  day  of 
June,  1885,  began  its  action  in  the  district  court  of  the  Second  judicial  dis- 
trict of  the  state  of  Colorado,  in  and  for  the  county  of  Arapahoe,  in  attach- 
ment against  the  said  defendant,  the  Bassick  Mining  Company,  and  upon  the 
filing  of  its  bond,  as  required  by  the  statute  in  such  case  made  and  provided, 
a  writ  of  attachment  issued  against  the  said  defendant  company  out  of  and 
under  the  seal  of  said  court. 

"(4)  That  on,  to-wit,  the  seventeenth  day  of  June,  1885,  the  summons  in 
said  cause  was  duly  served  upon  said  defendant  company,  by  delivering  a 
true  copy  thereof  to  its  agent  for  that  purpose  appointed;  and  on,  to-wit,  the 
eighteenth  day  of  June,  1885,  the  said  writ  of  attachment  was  served  by  levy- 
ing upon  the  following  described  property,  to-wit,  [description  of  property.] 

"(5)  That  afterwards  and  on,  to-wit,  the  fifteenth  day  of  August,  18S5,  the 
said  defendant  company  having  wholly  failed  to  answer,  and  having  per- 
mitted the  said  cause  to  go  by  default",  judgment  was  duly  entered  against 
it  in  favor  of  this  plaintiff  for  the  sum  of  sixteen  thousand  seven  hundred  and 
ninety-five  dollars  and  fifty-eight  cents  (16,795.58)  together  with  the  costs  of 
said  case,  amounting  to  twenty-seven  dollars  and  forty-five  cents,  (27.45,)  and 
execution,  both  general  and  special,  ordered  against  said  defendant  company 
and  against  the  property  attached. 

"(6)  That,  before  the  rendition  of  said  judgment,  divers  other  attachments 
had  been,  at  the  instance  of  divers  other  creditors,  sued  out  and  levied  upon 
the  identical  property  so  aforesaid  attached  by  this  plaintiff,  a  large  number 
of  which  attachments  were  prior  in  date  to  the  said  attachment  of  this  plain- 
tiff, and  some  of  which,  having  been  brought  in  other  courts  and  in  vacation, 
were  prior  in  time  and  senior  to  the  attachment  of  said  plaintiff;  the  first  of 
said  writs  of  attachment  having  been  issued  in  behalf  of  the  Hendrie  &  Bolt- 
hoff  Manufacturing  Company  out  of  and  under  the  seal  of  the  said  court,  and 
levied  upon  the  said  identical  property  on,  to-wit,  the  twenty-eighth  day  of 
May,  1885,  and  in  which  said  cause  a  judgment  was  entered  against  the  said 
defendant  company  for  the  sum  of  seven  thousand  forty-two  dollars  and  sev- 
enty-nine cents,  (#7,042.79,)  said  judgment  having  beenrendered  on  the  twen- 
ty-ninth day  of  July,  1885;  and  divers  other  judgments  against  the  said  de- 
fendant company  were  entered  at  the  suit  of  divers  other  creditors,  both  in 
said  court  and  in  the  district  court  in  and  for  the  said  county  of  Custer. 

"(7)  That  execution  having  been  issued  in  said  cause  of  the  said  Hendrie 
&  Bolthoff  Manufacturing  Company  upon  the  personal  property  attached  and 
levied  upon  by  this  plaintiff,  as  well  as  by  the  said  company,  the  same  was 
sold  under  said  execution  as  of  a  prior  lien,  and  the  proceeds  thereof  devoted 
to  the  payment  pro  tanto  of  said  judgment,  and  in  consequence  thereof  no 
execution  has  been  or  could  be  levied  upon  said  property  in  this  cause;  leav- 
ing the  real  estate  hereinbefore  described  alone  to  satisfy  the  judgment  of  this 
plaintiff,  and  such  other  judgments  and  claims  and  levies  as  have  been  obtained 
and  acquired  against  the  said  premises. 

"(8)  That  after wards,  and  on  the  twelfth  day  of  January,  1886,  an  execu- 
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tion  in  said  cause  was  issued  to  the  sheriff  of  the  said  county  of  Custer  for 
service,  and  returned  as  against  the  said  property  of  the  said  defendant  com- 
pany, which  had,  as  will  hereafter  more  fully  appear,  been  sold  under  certain 
other  executions  issued  in  certain  other  cases  upon  judgments  therein  obtained, 
by  means  whereof  this  plaintiff  has  failed  to  realize  any  part  or  portion  what- 
soever of  the  amount  of  its  said  judgment  against  the  said  defendant,  the  Bas- 
sick  Mining  Company,  up  to  and  including  the  day  hereof. 

"(9)  The  plaintiff  further  alleges  that  on  or  about  the  first  day  of  June, 
1885,  one  William  D.  Schoolfield,  who  is  made  a  party  defendant  to  this  suit, 
commenced  a  certain  action  in  the  district  court  in  and  for  the  county  of 
Custer  aforesaid,  against  the  said  defendant,  the  Bassick  Mining  Company, 
Fred  McKeon,  M.  D.  Swisher,  M.  M.  St.  Clair,  Julia  E.  Hamlin,  the  Latlin  & 
Band  Powder  Company,  Frazer  &  Chalmers,  and  the  Hendrie  &  Bolthoff 
Manufacturing  Company,  to  enforce  a  lien  upon  and  against  the  property 
hereinbefore  mentioned  as  having  been  attached  at  the  instance  of  this  plain- 
tiff, together  with  all  and  singular  the  improvements  thereon;  that  after- 
wards, and  about  the  nineteenth  day  of  June,  1885,  the  said  action  was  dis- 
missed as  to  the  said  Hendrie  &  Bolthoff  Manufacturing  Company,  Fred 
McKeon,  M.  D.  Swisher,  William  Houze,  M.  M.  St.  Clair,  Julia  E.  Hamlin, 
the  Laflin  &  Rand  Powder  Company,  and  Frazer  &  Chalmers. 

"(10)  That  in  said  action,  brought  by  the  said  Schoolfield,  H.  T.  Holthoff, 
John  H.  Tempieman,  and  John  Jordi  intervened  as  lien  claimants  against  the 
said  defendant,  the  Bassick  Mining  Company,  and  against  the  said  property 
hereinabove  described. 

"(11)  That  on  or  about  the  eleventh  day  of  June,  1885,  one  Thomas  Arm- 
strong was,  by  order  of  said  court  duly  made,  allowed  to  intervene  in  said 
action,  and  did  so  intervene,  and  filed  his  petition,  claiming  a  miner's  lien 
upon  the  said  Maine  lode  only,  and  upon  such  buildings  and  permanent  im- 
provements and  appurtenances  as  belonged  thereto  for  and  on  account  of  work 
done  and  performed  in  and  about  said  Maine  lode  within  the  months  of  March, 
April,  May,  and  June  of  said  years,  by  himself  and  certain  persons  who  had 
assigned  their  respective  claims  and  liens  therefor  to  him  for  purposes  of  en- 
forcement, amounting  to  the  sum  of  twenty-one  thousand  eight  hundred  and 
forty-seven  dollars  and  eighty-five  cents,  ($21,847.85.) 

"(12)  That  said  petition  of  said  Armstrong,  among  other  things,  set  forth 
and  alleged  that  the  above  said  work  and  labor  was  done  and  performed  by 
said  persons  in  the  working  and  development  of  said  Maine  lode,  and  the  said 
Armstrong  in  no  wise  or  manner  whatsoever  claimed,  or  attempted  to  claim 
or  demand,  a  lien  on  any  of  the  other  of  the  said  premises  of  the  said  defend- 
ant company. 

"  (13)  And  afterwards,  and  on  the  nineteenth  day  of  June,  1885,  in  said  action 
so  brought  by  the  said  Schoolfield,  the  said  court  entered  its  decree,  which 
said  decree,  after  reciting  that  the  cause  coming  on  to  be  heard  upon  the  com- 
plaint, the  answer  and  the  cross-bill  of  the  defendant  B.  C.  Adams,  the  inter- 
vening petition  of  H.  C.  Holthoff,  John  H.  Tempieman,  Thomas  Armstrong, 
and  John  Jordi,  and  the  default  of  the  Bassick  Mining  Company  to  answer, 
and  the  report  of  the  referees  theretofore  appointed,  orders  that  said  plaintiff, 
Schoolfield,  have  a  lien  and  judgment  upon  the  property  of  the  said  company, 
described  in  his  complaint,  for  six  thousand  ninety-three  dollars  and  nine 
cents,  ($6,093.09,)  and  costs;  that  said  defendant,  B.  C.  Adams,  have  a  lien 
and  judgment  upon  the  property  of  the  said  defendant,  Bassick  Mining  Com- 
pany, as  asked  for  in  his  said  complaint,  for  two  thousand  three  hundred 
and  twenty-one  dollars  and  fifty  cents,  ($2,321.50,)  and  costs;  that  the  in- 
tervening petitioner  John  Jordi  have  a  lien  and  judgment  upon  the  prop- 
erty of  said  company,  as  asked  for  in  his  said  petition,  for  two  hundred  and 
sixty-two  dollars  and  fifty  cents,  ($262.50,)  and  costs;  that  the  intervening 
petitioner  Thomas  Armstrong  have  and  recover  of  and  from  the  said  def end- 
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nnt  company  the  sum  of  twenty-one  thousand  two  hundred  and  twenty-five 
dollars  and  ninety  cents,  ($21,225.90,)  and  that  he  have  a  lien  upon  the  prop- 
erty of  the  said  defendant,  the  Bassick  Mining  Company,  therefor,  as  asked 
for  in  his  said  intervening  petition,  and  his  costs  to  be  taxed ;  that  the  inter- 
vening petitioner  Templeman  have  a  lien  and  judgment  upon  the  property  of 
the  said  mining  company,  as  asked  for  in  his  petition,  for  seven  hundred  and 
ninety-seven  dollars  and  fifty  cents,  ($797.50;)  that  the  intervening  petitioner 
Holthoff  have  a  lien  and  judgment  upon  the  property  of  the  said  defendant 
company,  as  asked  for  in  his  said  intervening  petition,  for  four  thousand  two 
hundred  and  twenty-one  dollars  and  twenty-six  cents,  ($4,221.26,]  as  asked 
for  in  his  said  petition.  The  said  decree  further  orders  that  all  property 
mentioned  or  described  in  the  petition  of  said  Schoolfield,  being  the  said  prop- 
erty so  as  aforesaid  attached  by  this  plaintiff,  be  sold  by  the  sheriff  of  the  said 
Custer  county,  on  the  terms  and  conditions  as  a  sheriff  is  directed  by  the  law 
to  sell  real  estate  on  execution ;  and  after  having  given  notice  as  required  by 
law  for  the  sale  of  real  estate  on  execution  for  cash  in  hand  to  the  highest  and 
best  bidder,  selling  said  property  in  separate  parcels  or  altogether,  as  would 
bring  the  most  money;  that  the  said  sheriff  was  thereupon  then  ordered  to  ap- 
propriate the  proceeds  of  said  sale — First,  to  the  payment  of  the  costs  of  said 
suit,  and  of  the  receiver  who  had  been  appointed  thereunder;  second,  to  the 
payment  pro  rata  of  all  and  singular  the  several  liens  and  judgments  therein 
decreed,  and,  in  case  the  said  judgments  should  not  be  satisfied  in  full,  then 
that  all  parties,  claimants  thereunder,  should  have  execution  for  the  balance 
remaining  unpaid. 

"(14)  That  the  said  defendant  company  in  said  decree  was  not  given  any 
time  whatsoever  for  the  payment  of  the  said  decree,  or  any  part  thereof,  prior 
to  the  issuance  of  execution  thereunder,  and  that  it  was  provided  that  such 
executions  should  issue  at  once  and  without  delay. 

**(15)  Plaintiff  further  alleges,  upon  information  and  belief,  and  so  charges 
the  ract  to  be,  that  the  said  property  of  the  said  defendant  company,  men- 
tioned in  said  decree,  was  and  is  of  great  value,  to-wit,  of  the  value  of  not 
less  than  one  hundred  and  fifty  thousand  dollars  ($150,000,)  and  that  the  said 
Maine  lode  is  the  main  or  principal  lode  of  the  said  defendant  company, — the 
other  lodes,  however,  being  also  of  great  value;  that  the  mill  of  the  said  de- 
fendant company,  which  plaintiff  is  informed  and  believes  is  of  a  value  of 
not  less  than  twenty-five  thousand  dollars,  ($25,000,)  is  not  upon  said  Maine 
lode  at  all,  but  upon  one  of  the  other  properties  mentioned  in  said  decree. 

"(16)  Plaintiff  further  alleges,  upon  information  and  belief,  that  the  said 
parties  to  the  said  action  at  the  time  the  said  action  was  brought  by  the  said 
Schoolfield,  and  in  whose  favor  the  several  liens  were  allowed,  were  in  col- 
lusion with  each  other,  and  caused  the  published  notice  of  the  sale  under  said 
decree  to  be  commenced  on  the  eighteenth  day  of  June,  1885,  one  day  before 
the  said  decree  was  signed  by  the  said  court;  that  said  notice  was  given  in 
the  Rosita  Index,  a  paper  published  in  Rosita,  in  said  Custer  county,  which 
said  paper  is  a  weekly  paper,  and  the  issue  thereof  for  said  week  in  which  said 
notice  first  appeared  was  published  on  Thursday,  the  eighteenth  day  of  June, 
1885;  that  said  paper  is  published  and  issued  on  Thursday  of  each  week;  that 
the  first  issue  thereof  made  after  the  signing  of  said  decree  was  made  on 
Thursday,  the  twenty-fifth  day  of  June,  1885;  that  the  sale  of  the  property 
under  said  decree  of  said  court  was  made  by  the  sheriff  of  said  county  on 
the  eleventh  dav  of  July,  1885,  sixteen  days  after  the  said  twenty-fifth  day 
of  June,  1885,  which  said  June  25th  was  the  first  possible  date  that  public 
notice  thereof,  under  said  decree,  could  have  been  given  through  said  paper, 
and  that  no  other  notice  of  sale  than  the  said  notice  in  said  paper,  commenced 
on  June  18,  1885,  was  given  of  said  sale  of  said  premises  under  said  decree. 

"(17)  That  afterwards,  and  on  the  eleventh  day  of  July,  1885,  pursuant  to 
the  said  notice  so  as  aforesaid  given,  the  said  sheriff  sold  said  premises  de- 
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scribed  in  said  decree,  being  the  identical  property  hereinbefore  described,  to 
satisfy  said  liens  and  judgments  in  said  decree  mentioned;  that  said  property 
was  not  sold  separately,  but,  on  the  contrary,  all  of  said  property  was  sold  en 
masse,  and  the  same  realized  at  the  said  sale,  above  expenses,  the  sum  of 
thirty-eight  thousand  dollars,  ($38,000,)  or  thereabouts. 

"(18)  That  the  said  premises  were  sold  as  aforesaid,  as  well  upon  the  de- 
cree in  behalf  of  said  Armstrong  as  upon  the  decree  in  behalf  of  the  other 
lien  claimants,  and  all  of  said  property  was  sold  as  much  under  the  said  de- 
cree of  the  said  Armstrong  as  of  the  other  said  lien  claimants,  notwithstand- 
ing that  the  said  Armstrong  claimed  no  lien  whatsoever  upon  any  of  said 
premises  save  and  excepting  the  said  Maine  lode  mining  claim.  And  the 
plaintiff  avers  that  by  reason  of  the  said  advertisement  and  manner  of  said 
sale,  and  by  reason  of  the  making  of  the  decree  as  aforesaid,  the  plaintiff  has 
been  advised  that  the  said  sale  is  probably  nuJl,  and,  if  so,  that  no  rights  can 
be  required  by  redemption  creditors  thereunder. 

"(19)  Plaintiff  further  alleges  that  the  sale  has  at  no  time  been  affirmed  by 
the  said  court,  or  the  judge  thereof,  and  that  on  or  about  the  eleventh  day  of 
January,  1886,  the  time  for  the  redemption  of  said  premises  from  said  sale  by 
the  said  defendant  company  expired  and  ceased  by  limitation. 

"(20)  That  on  or  about  the  twelfth  day  of  January,  1886,  the  said  Hendrie 
&  Bolthoff  Manufacturing  Company  caused  to  be  issued  out  of  the  said  dis- 
trict court  of  Arapahoe  county  an  execution  in  due  form,  directed  to  the 
sheriff  of  Custer  county,  for  service  and  return,  and  accompanied  the  same 
with  funds  to  redeem  the  said  premises  under  the  said  sale  made  in  virtue  of 
said  decree;  but  having  been  advised  that  by  reason  of  the  said  irregularity 
of  said  decree,  and  the  sale  thereunder,  the  same  was  not  by  the  said  Hen- 
drie &  Bolthoff  Manufacturing  Company  redeemed. 

"  (21)  The  plaintiff,  further  complaining,  alleges  that  the  said  defendant  Bas- 
sick  is  one  of  the  directors  of  the  said  defendant  company,  and  that  he,  to- 
gether with  the  defendants  White,  Staples,  and  others,  as  plaintiff  is  informed 
and  believes,  has  entered  into  a  combination  and  conspiracy  with  themselves 
to  have  the  property  in  said  decree  mentioned  realize  as  small  a  sum  as  pos- 
sible, that  they  might  buy  in  the  same  for  their  own  use  and  benefit,  and 
thereby  deprive,  defeat,  cheat,  swindle,  and  defraud  the  creditors  of  said  de- 
fendant company  out  of  their  just  debts  and  demands;  that  said  White,  as  the 
assignee  of  a  judgment  of  one  A.  Vorreiter  against  the  said  Bassick  Mining 
Company  in  the  district  court  in  and  for  said  Custer  county,  for  the  sum  of  three 
thousand  one  hundred  and  fifty-two  dollars  and  fifty-seven  cents  (#8,152.57) 
debt,  and  the  further  sum  of  twenty-two  dollars  and  sixty  cents  costs,  with 
interest  thereon  from  the  date  of  the  said  judgment,  on  which  said  judgment 
is  a  credit  of  three  hundred  and  sixty-one  dollars  and  eighty-three  cents, 
($361.83,)  subsequent  to  the  expiration  of  six  months'  time  of  redemption 
given  said  company  from  said  sale,  and  during  the  month  of  January,  1880, 
sued  out  an  execution  on  said  judgment  last  aforesaid,  and  placed  the  same 
in  the  liands  of  the  sheriff  of  said  Custer  county  to  execute;  that  said  sheriff, 
the  defendant  Hunter,  did  indorse  on  the  back  of  the  said  execution,  issued  on 
said  judgment  of  said  Vorreiter,  a  levy  upon  said  property  in  said  decree  de- 
scribed; whereupon  the  said  White  paid  the  said  sheriff  the  sum  of  $39,523.15, 
being  the  amount  of  money  and  costs  as  realized  on  said  sale  of  July  11, 1885, 
with  accrued  interest,  to  redeem  the  same,  in  said  decree  mentioned  in  said 
action  brought  by  said  Schoolfield,  W.  Armstrong,  and  others  as  intervenors. 

"(22)  That  said  defendant  Hunter,  sheriff  of  said  county,  under  and  by. 
virtue  of  said  redemption  of  said  White,  did  advertise  the  said  property 
in  said  decree  mentioned  for  sale  to  the  highest  and  best  bidder  for  cash 
for  the  tenth  day  of  March,  1886;  whereupon  the  said  Hendrie  &  Bolthoff 
Manufacturing  Company  did  file  its  certain  complaint  in  said  cause,  upon 
which  a  writ  of  injunction  issued,  commanding  the  said  defendant  wholly  to 
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desist  and  refrain  from  making  sale  thereunder  nntil  the  further  order  of  the 
court  in  the  premises;  whereupon  the  said  Hunter  did,  instead  of  returning 
the  execution  in  his  hands  as  by  law  he  was  required  to  do,  with  the  causes 
of  his  failure  to  sell  indorsed  thereon,  advertised  that  he  would  adjourn  said 
sale  to  the  twenty -fourth  day  of  March,  1886,  between  the  hours  of  10  o'clock 
a.  m.  and  the  setting  of  the  sun  on  that  day.  That  on  said  day,  the  said  in- 
junction being  still  depending  undetermined,  the  said  Hunter  did  further 
postpone  said  sale  by  advertisement  until  the  fourteenth  day  of  April,  1886, 
and  afterwards,  and  on  the  fourteenth  day  of  April,  1886,  the  said  injunction 
being  still  against  the  said  sale,  postponed  the  said  sale  until  the  sixth  day  of 
May,  1886,  at  the  hour  and  place  specified;  and  afterwards,  and  on  to-wit, 
the  sixth  day  of  May,  1886,  advertised  that  he  would  postpone  the  said  sale 
until  the  thirteenth  day  of  May,  1886,  when  the  same  would  take  place  at  the 
hour  and  place  therein  specified;  the  last  said  postponement  having  been  ad- 
vertised but  for  the  period  of  seven  (7)  days  in  the  said  Rosita  Index,  (being 
but  one  issue  of  the  said  papor,)  and  said  advertisement  having  appeared  only 
on  the  day  of  said  sale,  as  plaintiff  is  informed  and  verily  believes,  which,  as 
aforesaid,  is  a  paper  published  weekly  in  said  county  and  state,  and  a  copy  of 
which  said  advertisement  is  in  words  and  figures  following:  [Here  follows 
advertisement  of  sale  and  postponements.] 

"(23)  Plaintiff  further  alleges  that  the  said  writ  of  injunction  having  been 
dissolved  by  order  of  the  judge  of  said  court  on,  to-wit,  the  tenth  day  of  May, 
1886,  prior  to  the  said  sale,  the  said  defendant  Hunter  did  proceed  to  make 
sale  under  and  by  virtue  of  the  said  advertisement  and  judgment  and  execu- 
tions aforesaid,  and  that  other  creditors  did  then  and  there  offer  and  bid  the 
sum  of  $50,000  upon  and  for  said  premises,  whereupon  the  defendant  Staples, 
in  pursuance  of  the  said  conspiracy,  collusion,  and  intention  to  cheat  and  de- 
fraud, as  hereinbefore  stated,  did  bid  the  sum  of  $60,016.67  upon  said  prem- 
ises; he,  the  said  Staples,  claiming  by  virtue  of  said  bid  to  be  the  assignee  of 
a  judgment  of  Radcliff  Brothers  against  said  Bassick  Mining  Company  upon 
a  judgment  obtained  by  them  against  the  said  company  for  the  sum  of  $678.70, 
said  judgment  having  been  obtained  in  the  district  court  in  and  for  the  said 
county  of  Custer. 

"(24)  That,  immediately  after  the  said  sum  of  money  was  by  the  said  Sta- 
ples so  as  aforesaid  bid  at  said  sale,  the  said  defendant  sheriff,  by  virtue  of  an 
execution  issued  out  of  the  district  court  of  the  Third  judicial  district  within 
and  for  said  county  in  favor  of  said  defendant  Staples,  as  assignee  of  the  said 
Radcliff  Brothers,  plaintiff,  against  the  said  Bassick  Company,  wherein  and 
whereby  he  was  commanded  to  make  the  said  sum  of  $678.70,  did  advertise 
in  the  said  Rosita  Index  that  he  would  offer  and  expose  for  sale  on  the  tenth 
day  of  June,  1876,  the  said  premises  hereinabove  described,  for  the  purposes 
of  making  the  said  sum  of  $678.70,  and  the  further  sum  of  $60,016.70,  being 
the  said  sum  paid  by  the  said  Staples  as  aforesaid,  together  with  interest  on 
said  sums  as  provided  by  law,  said  sale  to  take  place  at  the  front  door  of  the 
court-house  in  said  town  of  Rosita  between  the  hours  of  10  o'clock  a.  m.  and 
the  setting  of  the  sun  on  the  same  day,  and  which  said  publication  is  in 
words  and  figures,  as  follows,  [notice  of  sale.] 

"  (25)  The  plaintiff  further  alleges  that  after  the  said  sale  of  the  eleventh 
day  of  July,  1885,  and  after  the  said  sale  of  the  thirteenth  day  of  May,  1886, 
as  it  is  informed  and  believes,  the  said  defendant  the  Bassick  Mining  Company 
sued  out  its  certain  writ  of  error  from  the  supreme  court  in  and  for  the  said 
state,  directed  to  the  said  district  court  of  Custer  county  in  the  said  cause, 
entitled  '  W.  D.  Schoolfleld,  et  al.t  with  the  said  Armstrong  as  Intei-venor, 
against  The  Said  Bassick  Mining  Company.'  and  did  cause  a  transcript  of 
the  said  record  to  be  lodged  in  the  clerk's  office  of  the  said  supreme  court; 
and  that  afterwards,  and  to-wit,  on  the  seventeenth  day  of  May,  1886,  the  said 
supreme  court,  having  fully  examined  the  record  and  assignment  of  errors 
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therein,  did  grant  a  supersedeas  as  to  the  decree  and  judgment  rendered  in 
said  cause  upon  the  filing  of  a  bond  in  the  sum  of  seventy  thousand  dollars, 
which  said  bond  has  been  duly  signed,  executed,  approved,  and  filed,  and  the 
said  supersedeas  granted. 

"(26)  That  in  and  by  the  said  writ  of  supersedeas  all  proceedings  under  the 
said  judgment  obtained  in  the  said  case  of  Schoolfield  have  been  suspended  by 
reason  of  the  said  action  of  the  said  supreme  court,  and  the  said  cause  is  now 
pending  in  the  said  court  on  said  writ  of  error,  subject  to  the  review  of  said 
tribunal. 

"(27)  The  plaintiff,  further  complaining,  alleges  that  it  is  a  non-resident 
corporation,  and  that  the  various  matters  and  things  hereinabove  set  forth 
have  only  come  to  its  knowledge  within,  to-wit,  the  last  twenty  days,  and 
that  the  facts  connected  with  the  said  sale,  the  granting  of  the  supersedeas, 
and  the  character  of  the  said  decree,  and  the  sale  thereunder  in  the  said  cause 
of  Schoolfield,  were  not  brought  to  its  attention  and  knowledge  until  within, 
to-wit,  the  last  two  or  three  days. 

"(28)  This  plaintiff,  further  complaining,  alleges  that  it  stands  ready  and 
willing  and  is  anxious  to  purchase  said  property  at  the  said  sale,  to  take 
place  on,  to-wit,  the  tenth  day  of  June,  1886,  and  that  the  said  sum  of  sixty- 
two  thousand  dollars,  or  thereabouts,  it  has  raised  and  collected  for  the  pur- 
pose of  making  redemption  therefrom,  in  order  that  it  may  realize  the  amount 
of  its  said  judgment  against  the  said  defendant  company,  and  that  the  said 
judgment  can  not  be  realized  by  it  against  the  said  defendant  company  save  by 
and  through  its  purchase  of  the  said  property  under  the  statutes  of  the  state 
of  Colorado  as  a  judgment  creditor;  that  it  has  no  desire  to  obtain  the  said 
property  for  its  own  use  or  purposes,  and  that  the  same,  according  to  its  best 
knowledge,  information,  and  belief,  is  amply  sufficient  to  pay  all  the  judg- 
ments and  claims  of  creditors  against  it,  provided  the  same  can  be  applied  to 
that  purpose. 

"  (29)  The  plaintiff,  further  complaining,  alleges  that  it  is  advised  that,  inas- 
much as  the  said  supreme  court  has  granted  a  supersedeas  upon  said  judgment 
and  decree  in  the  said  Schoolfield  case,  and  inasmuch  as  the  said  judgment 
may  be  wholly  reversed  and  declared  void,  for  naught  held,  and  inasmuch  as 
the  said  property  was  originally  sold  pursuant  to  said  insufficient  advertise- 
ment, and  en  masse  instead  of  separately,  and  inasmuch  as  said  sale  was  not 
confirmed,  and  inasmuch  as  the  said  sale  made  on  the  thirteenth  day  of  May, 
1886,  on  said  Vorreiter  judgment,  was  made  as  aforesaid  upon  an  advertise- 
ment and  notice  of  seven  days  only,  it  cannot  pay  the  said  sum  of  more  than 
sixty  thousand  dollars  with  complete  safety  to  itself;  but  that  should  the  said 
judgment  be  set  aside,  or  should  said  Schoolfield  sale  be  held  to  be  irregular 
and  of  no  effect,  the  said  sum  of  $60,000  so  as  aforesaid  required  to  be  paid, 
might  be  forever  lost  to  this  plaintiff,  to  its  great,  irreparable,  and  utter  dam- 
age and  ruin;  and  that,  on  the  other  hand,  should  the  said  sale  be  ratified  and 
con  fi  rmed,  and  the  said  judgment  under  which  the  same  was  made  be  held  to  be 
valid,  llien  in  the  event  this  plaintiff  fails  to  pay  the  said  sum  of  money,  and 
cause  said  property  to  be  then  sold  upon  its  own  execution,  it  will  forever 
lose  its  said  judgment  of  sixteen  thousand  seven  hundred  and  odd  dollars, 
witli  interest  thereon,  to  its  great  damage. 

"(30)  The  plaintiff,  further  complaining,  alleges  that  inasmuch  as  the  said 
sale  so  as  aforesaid  advertised  and  published  for  the  tenth  day  of  June,  1886, 
is  a  sale  to  be  made  under  the  said  execution  issued  on  the  said  judgment  of 
Radcliff  Brothers,  the  said  defendant  Hunter  declines  to  pay  any  attention  to 
the  supersedeas*  issued  in  the  said  Schoolfield  case  by  the  said  supreme  court, 
but  has  notified  the  plaintiff  that  he  is  advised  that  it  is  his  duty,  and  that  in 
consequence  he  will  proceed,  to  make  said  sale  under  said  execution  of  I'ad- 
cliff  Brothers  in  behalf  of  said  Staples  at  the  time  and  place  therein  men- 
tioned, and  that,  in  the  event  the  said  sale  does  not  realize  from  outside  bid- 
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ders  any  amount  greater  than  the  said  sum  for  which  it  is  to  be  held,  he  will 
make  a'deed  of  conveyance  to  the  said  Staples  for  said  premises. 

"(31)  That  if  the  said  property  is  not  redeemed,  and  the  said  deed  is  made, 
it  is  the  object  and  intention  of  the  said  Staples,  White,  Bassick,  and  other 
co-conspirators  to  secure  to  themselves  the  said  property,  and  to  work  and 
develop  the  same  for  their  own  private  ends,  so  that  all  other  creditors  of  the 
said  defendant  company,  including  this  plaintiff,  will  be  deprived  forever 
thereafter  of  any  lien  against  the  same,  or  of  the  possibility  of  recovering  any 
part  or  portion  of  their  said  judgment. 

"  (32)  The  plaintiff  further  alleges  that  its  lien  of  attachment  did  take  effect 
upon  said  premises  by  virtue  of  the  levy  hereinabove  mentioned,  and  that  its 
execution  has  issued  within  the  time  required  by  law,  and  that  the  same  is 
ready  to  be  delivered  into  the  hands  of  the  sheriff  for  the  purpose  of  purchas- 
ing said  premises  and  readvertising  the  same,  but  that  the  plaintiff  cannot 
pay  the  said  amount  of  money  in  view  of  all  the  facts  and  circumstances  here- 
inabove narrated  without  grave  risk  of  incurring  the  entire  loss  thereof;  but 
that,  if  the  said  premises  could  be  again  offered  for  sale,  it  would  enable 
other  creditors  to  come  in  subsequently  so  soon  as  they  could  be  assured  of  the 
validity  of  the  said  Schoolfield  decree  and  sale  thereunder,  as  redemption 
creditors,  or  to  make  original  sale  of  said  property  if  the  invalidity  of  said 
sale  and  decree  should  be  established,  by  means  whereof  all  and  singular  the 
debts  of  the  said  defendant  company  owing  to  them  could  be  realized  out  of 
said  property;  and  that,  until  the  question  of  the  validity  or  invalidity  of  said 
decree  and  sale  thereunder  is  properly  established,  neither  of  the  said  defend- 
ants should  be  permitted  to  make  sale  of  said  premises,  either  under  the  exe- 
cutions now  in  the  hands  of  the  sheriff,  or  any  executions  whatsoever. 

"(33)  Plaintiff  further  alleges  that  besides  its  own  claim  there  are  judg- 
ment liens  upon  said  premises,  as  it  is  informed  and  believes,  amounting,  to- 
wit,  to  the  sum  of  about  seventy-five  thousand  dollars,  which  said  sums  have 
been  wholly  unsatisfied  and  will  remain  wholly  unsatisfied  provided  the  said 
sale  should  take  place  on  the  tenth  day  of  June  aforesaid,  and  a  deed  should 
be  made  therefor,  and  the  said  Schoolfield  decree  should  be  affirmed. 

"(34)  Plaintiff  further  alleges  that  the  said  defendant  the  Bassick  Mining 
Company  is  wholly  and  absolutely  insolvent;  and,  beyond  the  said  property 
and  premises  hereinabove  mentioned  as  about  to  be  sold,  it  has  no  available 
means  or  assets  out  of  or  by  means  of  which  the  plaintiff's  said  claim  can  be 
realized. 

"(35)  That  this  plaintiff  is  wholly  without  remedy  save  in  a  court  of 
equity;  and,  inasmuch  as  it  stands  ready  and  willing  to  pay  off  all  of  the  said 
sum  of  money  mentioned  in  the  said  advertisement  of  sale,  so  soon  as  it  can 
do  so  with  safety,  in  order  that  it  may  realize  the  amount  of  its  own  legiti- 
mate claim,  it  respectfully  prays  this  court  that  a  writ  of  injunction  issue  out 
of  and  under  the  seal  thereof,  directed  to  the  coroner  of  said  county  for  serv- 
ice and  return,  and  commanding  the  defendants,  and  each  and  all  of  them, 
wholly  to  desist  and  refrain  from  advertising  or  making  sale  of  said  premises 
hereinabove  described,  or  any  part  or  portion  thereof,  under  the  said  execu- 
tion issued  on  the  said  judgment  of  Had  cliff  Brothers  against  the  said  Bas- 
sick Mining  Company,  or  under  any  other  execution  whatsoever,  until  the 
further  order  of  this  court;  and  that  until  the  said  decree  in  the  said  case  of 
Schoolfield  against  the  Bassick  Mining  Company  be  either  affirmed  or  reversed 
the  said  injunction  order  remain  in  full  force  and  effect;  and  that,  in  the  event 
the  same  should  be  reversed,  the  said  decree  of  injunction  be  made  perpetual, 
and  that  this  plaintiff  have  such  other  and  further  relief  as  to  equity  and  good 
conscience  shall  seem  meet." 

On  this  bill  of  complaint  a  temporary  injunction  was  issued  in  the  court  be- 
low. Subsequently  this  injunction  was  dissolved,  and  a  decree  entered  dis- 
missing the  bill.    From  this  decree  the  complainant  appealed  to  the  supreme 
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court,  and  upon  his  application  a  temporary  restraining  order  was  issued. 
Further  facts  in  the  case  sufficiently  appear  in  the  opinion. 

X.  8.  Dixon  and  R.  D.  Thompson,  for  appellant,  Hugh  Butler  and  T,  D. 
W.  Tonley,  for  appellees. 

Elbert,  J.  The  case  of  Schoolfield  et  at.  against  the  Bassick  Mining  Com- 
pany, now  pending  on  error  in  this  court,  was  a  proceeding  under  the  mechan- 
ic's lien  law,  to  enforce  sundry  liens  against  the  property  of  the  defendant 
therein.  The  decree  was  rendered  in  that  case  by  the  court  below  in  favor  of 
the  several  lien  claimants,  and  a  sale  of  the  defendant  company's  mining  prop- 
erty, consisting  of  seven  or  more  lodes,  with  improvements  thereon,  was  had 
under  the  decree.  It  is  claimed  that  this  decree  and  sale  are  void  for  reasons 
which  will  be  hereafter  stated.  The  contention  here  is  between  judgment 
creditors  of  the  Bassick  Mining  Company,  to-wit,  White,  Staples,  and  the  Un- 
ion Iron- Works,  the  complainant  herein.  Each  of  these  judgment  creditors 
had  a  right,  under  the  statute,  to  redeem  the  property  sold  under  the  decree 
in  the  Schoolfield  case.  White  redeemed  and  sold  the  property  under  an  exe- 
cution issued  on  his  judgment.  Staples,  in  turn,  redeemed  the  property,  and 
advertised  it  for  sale  under  the  execution  issued  on  his  judgment.  The  Un- 
ion Iron- Works,  the  complainant,  instead  of  redeeming,  filed  its  bill  in  the 
district  court  of  Custer  county,  asking  that  the  defendant  Staples  be  enjoined 
from  selling  the  property  uuder  his  execution.  On  this  bill  a  temporary  in- 
junction was  issued  by  the  court  below.  Subsequently  this  injunction  was 
dissolved,  and  a  decree  entered  dismissing  the  bill.  This  is  the  case  before  us 
on  appeal. 

The  leading  facts  as  disclosed  by  the  bill,  and  those  upon  which  the  equities 
of  the  complaint  chiefly  rest,  are  as  follows:  One  Armstrong  was  one  of  sev- 
eral lien  claimants  in  the  Schoolfield  case,  and  claimed  and  was  decreed  a  lien 
on  the  Maine  lode  belonging  to  the  defendant  the  Bassick  Mining  Company. 
The  other  claimants  in  that  suit  claimed  and  were  decreed  liens,  not  only  on 
the  Maine  lode,  but  on  several  other  lodes,  property  likewise  belonging  to  the 
defendant  the  Bassick  Mining  Company.  The  court,  notwithstanding  the  fact 
that  the  Armstrong  lien  was  decreed  on  the  Maine  lode  alone,  ordered  and  di- 
rected generally  a  sale  of  all  the  property  to  satisfy  all  the  liens.  All  of  the  prop- 
erty affected  by  the  different  liens  was  subsequently  sold  under  this  decree 
en  masse. 

It  is  contended  by  counsel  for  complainant  that  this  order  of  sale  was  void, 
and  that  the  sale  thereunder  to  satisfy  the  liens  was  also  void.  The  sale  was 
made  July  11, 1885,  but  the  complaint  does  not  disclose  who  was  the  purchaser. 
This,  however,  is  unimportant.  If  the  sale  was  void,  as  claimed,  he  took  no 
title  to  the  property  sold;  that  is  to  say,  notwithstanding  the  sale,  the  title  of 
the  property  remained  in  the  judgment  debtor  the  Bassick  Mining  Company. 

In  January,  1886,  the  defendant  White,  as  a  judgment  creditor  of  the  Bas- 
sick Mining  Company,  caused  an  execution  to  be  levied  on  the  property  in 
controversy,  and  paid  the  sheriff  the  sum  of  about  $39,000,  that  sum  being 
the  amount  necessary  to  redeem  from  the  sale  under  the  Schoolfield  decree. 
The  sheriff  then  proceeded  and  advertised  the  sale  of  the  property  under  the 
White  execution.  This  sale  was  made  May  13,  1886.  Upon  the  proposition 
that  the  order  of  sale  in,  and  the  sale  itself  under,  the  Schoolfield  decree  was 
void,  it  is  claimed  that  this  redemption  and  sale  by  White  are  also  void. 
Freem.  Ex'ns,  §  321;  Mtdvey  v.  Carpenter,  78  111.  580;  Johnson  v.  Baker, 
38  111.  98;  Keeling  v.  Heard,  3  Head,  592. 

The  sale  under  the  White  execution  was  on  the  thirteenth  of  May,  1886.  At 
this  sale  the  defendant  White  was  the  highest  bidder  and  purchaser.  The  allega- 
tion in  the  complaint  that  Staples  was  the  purchaser  at  this  sale  is  admittedly  a 
mistake.  Thereafter,  as  the  owner  of  a  judgment  against  the  Bassick  Mining 
Company,  the  defendant  Staples  caused  an  execution  to  be  levied  on  the  prop- 
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erty,  paid  to  the  sheriff  thesum  of  $60,016  redemption  money,  and  advertised  the 
property  for  sale  on  the  tenth  day  of  Ju  ne,  1886.  It  is  this  sale  that  the  court  be- 
low was  asked  to  enjoin.  It  is  claimed,  for  the  reasons  given,  that  the  redemp- 
tion by  the  defendant  Staples  was  void,  and  that  the  sale  under  his  execution,  if 
allowed  to  proceed,  will  likewise  be  void.  Other  questions  are  made  respecting 
the  regularity  of  the  proceedings  under  both  the  White  and  the  Staples  exe- 
cution, but  we  do  not  deem  it  necessary  to  notice  them.  Under  the  allega- 
tions of  the  bill  the  case  of  the  defendants  stands  thus:  The  decree  in  the 
Schoolfield  case,  and  the  sale  thereunder,  the  redemption  by  White,  and  the 
sale  under  his  execution,  were  all  void.  The  redemption  by  the  defendant 
Staples  was  also  void,  and  his  sale,  if  allowed  to  proceed,  will  be  of  like  char- 
acter.    The  status  of  the  complainant  is  this:  On  the  eighteenth  day  of  June, 

1885,  it  levied  its  writ  of  attachment  on  the  property  in  controversy.  On  the 
fifteenth  day  of  August,  1885,  it  obtained  judgment  against  the  Bassick  Min- 
ing Company  for  the  sum  of  $16,795.58.    On  the  twelfth  day  of  January, 

1886,  it  caused  an  execution  to  be  issued,  and  afterwards,  on  the  ninth  day 
of  June,  1886,  it  filed  the  bill  we  are  considering. 

The  only  question  presented  is,  did  the  court  below  err  in  dissolving  the  in- 
junction and  dismissing  the  bill? 

The  power  of  courts  of  equity  to  restrain  proceedings  at  law  is  well  estab- 
lished. The  jealousy,  however,  with  which  the  jurisdiction  has  always  been 
regarded,  has  restricted  it  to  somewhat  narrow  limits.  Fraud,  mistake,  and 
surprise  in  obtaining  judgments  are  the  most  common  grounds  on  which  the 
jurisdiction  is  invoked.  In  this  case  it  is  to  be  observed  the  grounds  of  com- 
plaint do  not  arise  out  of  the  judgment  sought  to  be  restrained,  but  out  of 
matter  extrinsic  the  judgment.  The  judgment  of  the  defendant  Staples  is 
unassailed.  We  are  asked  by  the  complainant  to  enjoin  the  sale  under  it  un- 
til the  School  field  case  shall  be  decided  by  the  appellate  court.  Two  principal 
grounds  are  assigned: 

1.  That  the  complainant  cannot  redeem  on  its  judgment  under  the  statute, 
except  at  the  peril  of  losing  the  redemption  money  paid  should  the  decree  in 
the  Schoolfield  case  be  hereafter  declared  void  by  the  appellate  court.  This 
is  an  embarrassment  which  arises  out  of  the  alleged  void  or  voidable  charac- 
ter of  the  Schoolfield  decree,  and  is  in  nowise  chargeable  to  the  defendant 
Staples  or  his  judgment.  As  a  judgment  creditor,  the  same  risk  confronted 
him,  and  he  chose  to  take  it.  The  complainant  asks  that  he  may  be  restrained 
until  it,  the  complainant,  may  be  advised  by  the  decision  of  the  appellate  court 
whether  or  not  it  may  safely  proceed  to  exercise  its  statutory  right  of  redemp- 
tion. Whatever  hardship  may  exist,  is  the  result  of  a  rule  of  law,  namely, 
that  a  purchaser  at  a  sheriff's  sale,  as  well  as  a  party  redeeming,  is  bound  at 
his  peril  to  inquire  whether  it  sufficiently  appears  on  the  face  of  the  record 
that  the  court  had  jurisdiction.  Freem.  Judgm.  §  509.  We  do  not  under- 
stand that  the  hardship  this  rule  of  law  is  liable  to  entail  is  a  ground  for 
equitable  relief,  nor  are  we  cited  to  any  authority  that  so  holds. 

It  is  claimed,  however,  by  the  complainant — 

2.  That  the  sale  under  the  Staples  execution,  if  allowed  to  proceed,  will  be 
void,  and  will  cast  a  cloud  upon  the  title  of  the  property  to  which  the  com- 
plainant is  looking  to  satisfy  its  judgment.  It  is  true,  courts  of  equity  inter- 
fere, not  only  to  remove,  but  to  prevent  a  cloud  upon  a  title.  High,  Inj.  § 
147.  The  cases,  however,  illustrative  of  the  jurisdiction,  proceed  upon  much 
clearer  rights  and  equities  than  any  presented  by  the  bill  under  consideration. 
A  number  of  recognized  rules  interpose  between  the  complainant  and  the  re- 
lief it  asks.  "It  is  a  general  rule  that  the  enforcement  of  a  legal  right  will 
not  be  enjoined  in  equity  except  upon  a  clear  showing  of  a  right  superior  to 
that  which  it  is  sought  to  enjoin."  High,  Inj.  §  152.  The  complainant  and 
the  defendant  are  both  judgment  creditors,  and  stand  in  pari  statu.  There 
is  no  superior  right  upon  the  part  of  the  complainant.    Each  is  at  liberty,  un- 
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der  the  statute,  for  the  purpose  of  satisfying  his  judgment,  to  issue  an  execu- 
tion and  levy  it  upon  any  property  or  upon  any  interest,  either  legal  or  equi- 
table, in  any  property  belonging  to  the  judgment  debtor.  The  defendant  Sta- 
ples, in  his  levy  and  sale,  is  proceeding  under  the  statute,  not  in  any  wanton 
or  inequitable  disregard  of  the  rights  of  the  complainant,  but  in  the  method 
prescribed  by  the  statute,  seeking  satisfaction  of  his  judgment.  In  this  con- 
nection it  is  to  be  remembered  equity  will  not  interpose  and  enjoin  an  execu- 
tion creditor,  where  by  so  doing  it  will  destroy  or  imperil  his  rights,  and  pre- 
vent him  from  obtaining  that  satisfaction  of  his  judgment  to  which  he  is  both 
legally  and  equitably  entitled.  Freem.  Ex'ns,  §  440.  It  is  true  that  ques- 
tions may  arise  as  to  the  regularity  of  proceedings  under  the  execution,  and 
the  soundness  of  the  defendant's  title,  should  the  proposed  sale  proceed;  but 
this  is  matter  of  dispute. 

It  is  contended  upon  the  part  of  counsel  for  defendants  that  the  Schoolfield 
decree,  and  the  proceedings  thereunder,  as  well  as  the  proceedings  under  the 
White  and  Staples  execution,  are  not  void;  that,  if  irregular,  they  are  void- 
able only.  The  different  legal  results,  as  respects  the  rights  of  purchasers 
and  judgment  creditors  redeeming,  flowing  from  these  two  different  positions 
of  the  contending  parties,  are  well  understood  and  need  not  be  stated.  Freem, 
Ex'ns,  §  339-345.  If  the  position  of  defendant's  counsel  be  correct,  then,  in- 
stead of  clouding  the  title,  the  sale  of  the  defendant  Staples  will  pass  the  title. 

The  question  is  presented,  should  the  court  below  have  gone  into  the  ques- 
tions raised  touching  the  void  or  voidable  character  of  the  Schoolfield  decree, 
and  of  the  proceedings  thereunder,  especially  while  it  was  pending  on  error 
in  the  appellate  court,  and  likewise  into  the  questions  raised  touching  the  void 
or  voidable  character  of  the  proceedings  under  the  White  and  Staples  execu- 
tions? We  are  not  prepared  to  admit,  nor  do  we  know  of  any  authority  for  the 
broad  proposition,  "that  the  complainant  has  a  right  inequity  to  have  the  reg- 
ularity of  former  sales  determined  in  advance  of  its  redemption."  In  such 
/natters  it  is  for  judgment  creditors  to  proceed  as  they  shall  be  advised.  We 
Jo  not  understand  it  to  be  the  practice  of  courts  of  equity,  upon  a  bill  of  this 
nature,  to  pass  upon  a  question  of  title  in  advance  of  its  acquisition  by  either 
the  defendant  or  complainant.  The  rule  is  that,  "in  general,  questions  of 
title  being  properly  triable  at  law,  equity  will  not  interfere  to  restrain  a  sale 
of  real  estate  under  execution,  the  title  to  which  is  in  dispute;  but  will  leave 
the  parties  to  pursue  their  remedy  in  a  legal  form."  High,  Inj.  §  152.  So, 
too,  it  is  to  be  observed  that  had  the  court  gone  into  the  questions  raised,  and 
held  the  several  sales  void,  an  injunction  would  not  have  issued  as  of  course. 
The  rule  is  that  a  sale  of  real  estate  under  legal  process  will  not  be  enjoined 
because  of  irregularities  in  the  proceedings,  or  because  the  judgment  on  which 
process  issued  was  "void,  where  no  serious  injury  or  embarrassment  to  title 
is  shown  as  likely  to  result  from  allowing  the  sale  to  proceed."  High,  Inj. 
§  248.  It  may  well  be  doubted  whether  the  injury  suggested  by  the  com- 
plainant in  this  case,  viz.,  "the  depreciation  of  the  value  of  the  property  by 
reason  of  the  cloud  cast  by  a  void  sale, "  is  not  too  remote  and  speculative  to 
justify  the  restraint  of  the  defendant  in  the  exercise  of  his  statutory  rights, 
even  if  the  other  objections  which  we  have  given  to  the  exercise  of  equity  ju- 
risdiction did  not  obtain. 

For  the  foregoing  reasons,  we  are  of  the  opinion  that  the  complainant  does 
not  show  any  such  equity  as  entitles  him  to  the  relief  prayed,  and  that  the 
court  below  did  not  err  in  refusing  to  entertain  the  bill.  The  temporary  re- 
straining order  heretofore  issued  must  be  dissolved,  and  the  judgment  of  the 
court  below  affirmed. 
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Bassick  Min.  Co.  v.  Sohoolfield  and  others. 

(Supreme  Court  of  Colorado.    May  18,  1887.) 

Mbchafio*s  Lien — Deckee — Obdeb  of  Sale — JuRisDicTrow. 

In  an  action  to  enforce  a  mechanic's  lien  on  defendant's  entire  property,  in  which 
several  interveners  also  claimed  liens  npon  the  entire  property,  and  one  upon  a 
portion  only  of  the  property,  a  decree  was  made  establishing  liens  in  favor  of  the  dif- 
ferent parties  in  accordance  with  their  respective  claims.  Held,  that  an  order  of 
sale  of  the  entire  property,  directing  pro  rata  distribution  of  the  proceeds  among  all 
said  lienholders,  was  unauthorized  and  void. 

Error  to  district  court,  Custer  county. 

This  action  was  brought  by  School  field  to  enforce  a  mechanic's  Hen  against 
the  Bassick  Mining  Company,  Adams,  and  others.  Adams  filed  an  answer 
and  cross-complaint  in  the  suit,  claiming  a  lien  upon  all  the  premises  in  the 
plaintiff's  complaint.  Templeman,  Holthoff,  Jordi,  and  Armstrong  were  in- 
tervening petitioners*-  The  several  cases  were  tried  and  determined  as  one 
suit,  under  the  statute.    The  court  entered  the  following  decree: 

"Now,  this  cause  coming  on  to  be  heard  on  the  complaint,  the  answer,  and 
cross-bill  of  the  defendant  B.  C.  Adams,  the  intervening  petitions  of  H.  C. 
Holthoff,  John  H.  Templeman,  Thomas  Armstrong,  and  John  Jordi.  and  the 
default  of  the  defendant  the  Bassick  Mining  Company  to  answer,  and  the 
report  of  the  referees  heretofore  appointed  herein,  and  all  matters  and  things 
having  been  heard  and  fully  considered  by  the  court,  and  the  court  being  fully 
advised  in  the  premises,  it  is  ordered,  adjudged,  and  decreed  that  the  said 
plaintiff  have  and  recover  of  and  from  the  said  defendant  the  Bassick  Min- 
ing Company  the  sum  of  six  thousand  and  ninety-three  dollars  and  nine  cents, 
and  that  he  have  a  lien  on  the  said  property  of  the  said  Bassick  Mining  Com- 
pany, as  prayed  for  in  his  said  complaint,  and  his  costs  to  be  taxed;  that  the 
said  defendant  the  said  B.  C.  Adams  have  and  recover  of  and  from  the  said 
defendant  the  Bassick  Mining  Company  the  sum  of  two  thousand  three  hun- 
dred and  twenty-one  dollars  and  fifty-two  cents,  and  that  he  have  a  lien  there- 
for on  the  property  of  said  Bassick  Mining  Company,  as  asked  for  in  his  said 
cross-complaint,  and  his  costs  to  be  taxed;  that  the  intervening  petitioner 
John  Jordi  have  and  recover  of  and  from  the  defendant  the  Bassick  Mining 
Company  the  sum  of  two  hundred  and  sixty-two  dollars  and  fifty  cents,  and 
that  he  have  a  lien  on  the  property  of  said  mining  company,  as  asked  for  in 
his  said  petition,  and  bis  costs  to  be  taxed;  that  the  intervening  petitioner 
Thomas  Armstrong  have  and  recover  of  and  from  the  defendant  the  Bassick 
Mining  Company  the  sum  of  twenty-one  thousand  two  hundred  and  twenty- 
five  dollars  (821,225)  and  ninety-three  cents,  and  that  he  have  a  lien  on  the 
property  of  the  said  the  Bassick  Mining  Company  therefor,  as  asked  for  in  his 
said  intervening  petition,  and  his  costs  to  be  taxed;  that  the  intervening  pe- 
titioner John  H.  Templeman  have  and  recover  of  and  from  the  defendant 
the  Bassick  Mining  Company  the  sum  of  seven  hundred  and  ninety-seven 
(797)  dollars  and  fifty  cents,  and  that  he  have  a  lien  on  the  property  of  the 
said  the  Bassick  Mining  Company  therefor,  as  asked  for  in  his  said  interven- 
ing petition,  and  his  costs  to  be  taxed;  that  the  intervening  petitioner  H.  C. 
Holthoff  have  and  recover  of  and  from  the  defendant  the  Bassick  Mining 
Company  the  sum  of  four  thousand  and  two  hundred  and  twenty-one  (4,221) 
dollars  and  twenty-six  cents,  and  that  he  have  a  lien  upon  the  property  of  the 
said  the  Bassick  Mining  Company  as  asked  in  his  said  intervening  petition, 
and  his  costs  to  be  taxed. 

"It  is  further  ordered,  adjudged,  and  decreed  that  the  said  property  of  the 
said  defendant  the  Bassick  Mining  Company,  to- wit:  The  Maine  lode  and 
mill-site,  being  mineral  certificate  number  twenty-nine,  (29,)  designated  by 
the  surveyor  general  as  lots  Nos.  59  A  and  59  B,  recorded  in  Book  27,  pages 
112,  118, 114,  115,  and  116,  of  the  Custer  county,  state  of  Colorado,  records; 
v.!4p.no.2 — fi 
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also  the  Triangle  lode,  being  mineral  certificate  No.  92,  designated  by  the 
surveyor  general  as  No.  181,  recorded  in  Book  41,  at  pages  1,  2,  3,  and  4,  of 
the  said  Custer  county  records;  also  the  Spring  lode,  being  mineral  entry  No. 
94,  designated  by  the  surveyor  general  as  lot  No.  182,  recorded  in  Book  41,  at 
pages  5,  6,  7,  and  8,  of  the  said  Custer  county  records;  also  the  Frank  lode, 
being  mineral  certificate  No.  93,  designated  by  the  surveyor  general  as  lot 
No.  192,  recorded  in  book  41,  at  pages  9,  10, 11,  and  12,  of  the  records  of  said 
Custer  county;  also  theGeorgie  lode  and  Lookout  mill-site, being  mineral  en- 
try No.  95,  and  designated  by  the  surveyor  general  as  lots  Nos.  193  A  and 
193  B,  recorded  in  Book  41,  at  pages  13, 14, 15,  and  16,  of  the  records  of  said 
Custer  county;  also  a  three-quarters  interest  in  the  Nemeha  lode,  being  min- 
eral certificate  No.  34,  designated  as  lot  64,  recorded  in  Book  21,  pages  464, 
465,  and  466,  of  the  records  of  said  Custer  county;  also  the  Lookout  lode, 
being  mineral  certificate  No.  28,  designated  as  lot  58,  recorded  in  Book  21,  at 
pages  565,  566,  567,  and  568,  of  the  records  of  said  Custer  county, — together 
with  all  the  buildings,  machinery,  and  improvements  thereon  situate,  and 
the  privileges  and  appurtenances  thereunto  belonging,  all  in  Hardsc rabble 
mining  district,  in  the  said  county  of  Custer  and  state  of  Colorado,  be  sold  by 
the  sheriff  of  said  Custer  county  on  the  same  terms  and  conditions  as  the  sher- 
iff is  directed  by  the  law  to  sell  real  estate  on  execution;  and,  after  having 
given  notice  as  required  by  law  for  the  sale  of  real  estate  on  execution,  for 
cash  in  hand,  to  the  highest  and  best  bidder,  selling  said  property  in  separate 
parcels,  or  all  together,  as  will  bring  the  most  money, 

"It  is  further  ordered  that  the  said  sheriff  shall  appropriate  the  proceeds  of 
said  sale  as  follows:  (1)  To  the  payment  of  all  the  costs  of  this  proceeding, 
including  whatever  balance  may  be  due  the  receiver,  James  W.  Kurtz,  for 
the  care  and  preservation  of  the  said  property  up  to  and  including  the  day  of 
sale;  (2)  to  the  payment  of  the  several  liens  herein  declared,  and  the  judg- 
ments herein  decreed,  in  full,  if  there  shall  be  a  sufficiency  to  pay  the  same; 
but  if  there  shall  not  be  a  sufficiency  to  pay  the  same,  then  payment  on  said 
judgments  to  be  made  pro  rata.  And  in  case  said  judgments  shall  not  be 
paid  in  full,  each  and  all  the  parties,  claimants  therein,  shall  have  execution 
for  the  balance  remaining  unpaid." 

The  defendant  the  Bassick  Mining  Company  brings  the  cause  to  the  su- 
preme court  by  writ  of  error.  The  further  facts  in  the  case  sufficiently  ap- 
pear in  the  opinion  of  the  court. 

Patterson  <&  Thomas,  for  plaintiff  in  error.  No  appearance  for  defendants 
in  error. 

Elbert,  J.  The  petition  of  Schoolfield  claimed  a  lien  upon  all  the  property 
of  the  defendant  the  Bassick  Mining  Company.  The  defendant  Adams  filed 
his  answer  and  cross-bill,  claiming  a  lien  upon  all  the  property.  Templeman, 
Holthoff,  and  Jordi  successively  filed  their  respective  petitions  as  intervenors, 
also  claiming  on  all  the  property.  Subsequently  Armstrong  filed  his  petition 
as  an  intervenor,  claiming  a  lien  upon  ixpart  of  the  property  only,  viz.,  the 
Maine  lode.  The  liens  decreed  the  several  lien  claimants,  with  the  exception 
of  Armstrong,  were  upon  all  the  property  of  the  defendant,  consisting  of 
seven  or  more  lodes,  and  the  improvements  thereon,  including  the  Maine 
lode.  The  lien  decreed  the  complainant  Armstrong  was  upon  the  Maine  lode 
only. 

The  leading  error  assigned,  and  the  only  one  argued  by  counsel  for  plaintiff 
in  error,  goes,  not  to  the  decree  proper,  establishing  and  decreeing  the  liens 
of  the  several  parties  to  the  proceeding,  but  to  the  order  of  sale  embodied  in 
the  decree,  and  made  a  part  of  it.  It  will  be  seen,  upon  examination,  that 
the  order  of  sale  is  general;  that  is  to  say,  to  sell  all  the  property  to  satisfy 
all  the  lien  claimants,  without  reference  to  the  fact  that  the  lien  claimed  by 
and  decreed  to  Armstrong  was  on  the  Maine  lode  only.    The  office  of  an  order 
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of  sale  Is  to  enforce  and  make  productive  the  decree.  It  Is  based  upon  the  de- 
cree, and  should  be  warranted  by  it.  Had  Armstrong  been  the  only  lien 
claimant,  and  his  petition  the  only  petition  before  the  court  for  consideration, 
it  is  entirely  plain  that,  while  the  court  had  jurisdiction  of  the  subject-mat- 
ter of  the  petition,  it  had  no  power  or  authority  to  order  a  sale  of  property 
other  than  that  mentioned  in  the  petition,  and  upon  which  a  lien  had  been 
decreed.  Its  jurisdiction  was  not  invoked  with  respect  to  a  claim  of  lien  upon 
any  other  property,  nor  could  it  attach  to  any  other  property  than  that  men- 
tioned in  the  petition.  "Jurisdiction  in  the  court  is  power  to  hear  and  de- 
termine the  particular  case  involved.  If  this  power  to  hear  and  determine 
the  particular  case  does  not  exist  in  the  court  in  point  of  law,  then  there  can 
be  no  jurisdiction  in  the  case.  If  it  does  exist,  then  to  confer  actual  jurisdiction 
of  the  particular  case,  or  subject-matter  thereof,  the  jurisdictional  power  of  the 
court  must  be  invoked  or  brought  into  action  by  such  measures  and  in  such 
manner  as  is  required  by  the  local  law  of  the  tribunal.  When  this  is  done, 
it  is  then  coram  judice*  If  this  be  not  done,  there  is  at  least  error,  if  not 
want  of  validity,  in  the  proceedings.  *  *  *  The  power  of  the  court,  as 
we  have  seen,  over  the  property  or  subject-matter  referred  to  in  the  proceed- 
ings, must  be  invoked  over  the  particular  case  by  a  petition  good  upon  de- 
murrer; and  so  it  must  by  personal  notice  or  service,  where,  by  statute,  the 
latter  is  essential  to  confer  jurisdiction.  *  *  *  The  action  of  the  court 
and  notice  of  sale,  as  also  the  sale  itself,  must  be  of  and  concerning  the  same 
subject-matter  described  in  the  petition.  If  the  want  of  such  conformity  ap- 
pears,— as  if  the  petition  be  in  reference  to  one  tract  of  land,  and  the  decree* 
sale,  or  notice  of  sale  be  of  another  and  different  one, — then  no  title  will  pass 
by  the  sale.  The  proceedings,  so  far  as  the  sale  is  concerned,  will  be  a  nullity 
In  Frazier  v.  Steenrod,  [7  Iowa,  338,]  the  order  of  sale  and  the  notice  of  sale 
were  for  entirely  different  tracts  of  land,  and  the  court  held  the  sale  void,  al- 
though the  sale  was  of  the  tract  described  in  the  order,  and  the  sale  and  deed 
had  been  approved  by  the  probate  court."  Ror.  Jud.  Sales,  §§  70,  73,  74, 
cases  cited;  Freem.  Judgm.  §  116  etseq.,  143;  Rhode  Island  v.  Massachusetts, 
12  Pet.  718;  U.  8.  v.  Arredondo,  6  Pet.  710;  Frazier  v.  Steenrod,  1  Iowa,  840; 
Fithian  v.  Monks,  43  Mo.  502;  Wood  v.  Stanbttry,  21  Ohio  St.  142. 

We  think  it  equally  plain  that  the  defect  of  jurisdiction  which  we  have 
pointed  out  was  not  cured  by  the  fact  that  the  jurisdiction  of  the  court  had 
attached  to  all  the  property  under  and  by  virtue  of  the  petitions  of  the  other 
lien  claimants.  Their  petitions  did  not  invoke  the  jurisdiction  of  the  court  in 
respect  to  the  Armstrong  claim.  We  do  not  see  that  the  court  had  any  greater 
or  different  jurisdiction  than  if  the  subject-matter  of  each  petition  had  been 
tried  and  adjudicated  separately.  The  same  fundamental  principles  fix  the 
limits  of  the  power  and  authority  of  the  court  in  the  one  case  as  in  the  other. 
Curtis  v.  Leavitt,  15  N.  Y.  116. 

Counsel  contend  that,  considered  as  one  suit,  there  was  jurisdiction  of  the 
subject-matter,  and  that  the  order  of  sale  is  therefore  not  void,  though  irregu- 
lar. Subject-matter  is  that  which  is  offered  for  judicial  decision.  The  subject- 
matter  of  the  Armstrong  petition  was  not  the  Maine  lode,  but  his  claim  of  lien 
upon  the  Maine  lode.  The  subject-matter  of  the  petitions  of  the  other  lien 
claimants  was  not  the  property  mentioned  in  their  petitions,  but  their  claims  of 
lien  upon  the  property  mentioned.  Counsel,  therefore,  assume  that  which  is 
contested  when  they  say  the  court  had  jurisdiction  of  the  subject-matter.  The 
question  is  whether,  on  the  case  before  the  court,  the  action  of  the  court  was 
judicial  or  extrajudicial, — with  or  without  authority  of  law.  Cases  cited 
supra.  A  claim  of  lien  by  Armstrong  upon  all  the  property  of  the  defend- 
ant company  was  not  a  matter  presented  by  any  petition  before  the  court.  It 
was  not,  therefore,  and  could  not  be,  the  subject  of  order  or  decree.  Had 
such  a  lien  been  decreed,  it  would  have  been  void.  A  fortiori  the  order  of 
sale  is  void. 
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Section  2155  of  the  General  Statutes  is  as  follows:  "The  court  may  proceed 
to  hear  and  determine  said  liens  and  claims,  or  may  refer  the  same  to  a  ref- 
eree to  ascertain  and  report  upon  said  liens  and  claims,  and  the  amount  justly 
due  thereon.  Judgment  shall  be  rendered  according  to  the  rights  of  the  par- 
ties. The  various  rights  of  all  the  lien  claimants,  and  other  parties  in  any 
such  action,  shall  be  determined  and  incorporated  in  one  judgment  or  decree. 
Each  party  who  shall  establish  his  claim  under  this  act  shall  have  a  judgment 
against  the  party  personally  liable  to  him  for  the  full  amount  of  his  claim  so 
established,  and  shall  have  a  lien  established  and  determined  in  said  decree 
upon  the  property  to  which  his  lien  shall  have  attached,  to  the  extent  herein- 
before stated."  By  this  section  "judgment  is  to  be  rendered  according  to  the 
rights  cf  the  parties,"  and  each  party  is  to  have  a  lien  established  and  deter- 
mined in  said  decree  "upon  the  property  to  tchich  his  lien  shall  have  at- 
tached." The  succeeding  section  provides  that  the  court  shall  cause  said 
property  to  be  sold  in  satisfaction  of  said  lien  and  costs  of  suit,  as  in  case  of 
foreclosure  of  mortgages. 

For  the  reasons  given  we  think  the  order  of  sale  was  not  only  irregmln^.  Hit 
beyond  the  power  and  authority  of  the  court,  and  void.  To  this  extent  the 
decree  of  the  court  below  is  reversed,  and  the  cause  remanded.  As  we  are 
advised  that  there  has  been  a  sale  under  the  decree,  we  are  in  doubt  as  to  the 
present  status  of  the  case  in  the  court  below. 

If  the  liens  have  been  satisfied,  the  purchaser  at  the  sale,  or  those  redeem- 
ing from  him,  may  wish  to  be  heard  touching  the  right  to  be  subrogated  to 
the  rights  of  the  lien  claimants  whose  claims  thev  have  paid.  Freem.  Ex'ns, 
g  352;  Voile's  Heirs  v.  Fleming's  Heirs,  29  Mo.  152,  77  Amer.  Dec.  557. 

We  therefore  remand  the  case  without  direction,  with  a  view  of  allowing 
all  parties  interested  an  opportunity  to  be  heard* 


Andrews  ».  Andrews  and  another* 

{Supreme  Court  of  Washington  Territory.    January  27,  1887.) 

1.  Husband  and  Wife— Community  Property — Judgment  against  Husband. 

In  a  suit  by  a  wife  to  vacate  a  judgment  against  her  husband,  and  a  sheriffs  sale 
of  community  real  estate  thereunder,  held,  that  while,  under  section  2410,  Code  Wash. 
T.,  she  was  entitled  to  an  action  to  resist  or  vacate  such  sale,  yet  the  burden  was  on 
her  to  prove  that  the  judgment  was  not  rendered  on  a  eoiumunity  debt,  and  was 
not,  therefore,  a  lien  on  the  community  real  estate. 

2.  Same — Pleading — Amendment. 

In  such  a  case,  leave  to  file  a  supplemental  complaint  of  the  wife,  alleging  pro- 
ceedings for  divorce  and  a  decree  of  divorce  between  herself  and  husband,  during 
the  pendency  of  the  suit,  and  her  purchase  at  a  sheriffs  sale  thereunder  of  her  hus- 
band's interest  in  the  community  real  estate,  was  properly  refused,  as  amounting 
to  the  substitution  of  a  different  cause  of  action. 

Suit  by  appellant,  Ada  C.  Andrews,  against  her  husband,  Julius  Andrews, 
and  his  half-sister,  Jane  L.  Jaqua,  commenced  April  8,  1884,  before  the  dis- 
trict court,  Second  judicial  district,  holding  terms  at  Olympia,  to  vacate  a 
judgment  by  confession  against  said  Julius  Andrews,  in  favor  of  said  Jane  L. 
Jaqua,  for  $2,892.68  and  costs,  and  to  set  aside  a  sale  of  real  estate  by  the 
sheriff  of  Chehalis  county  upon  execution  issued  on  said  judgment.  After  a 
stay  of  proceedings,  plaintiff,  by  leave  of  court,  filed  a  supplemental  petition, 
alleging  her  divorce  from  the  defendant  Julius  Andrews,  to  which  a  demurrer 
was  sustained.  A  reference  was  made,  and  the  award  was  excepted  to  by 
both  parties.  Plaintiff  then  moved  for  leave  to  file  a  supplemental  complaint, 
showing  her  divorce  from  and  judgment  against  her  husband,  and  her  pur- 
chase of  her  husband's  interest  in  the  community  real  estate  at  execution  sale 
thereunder,  which  was  refused,  and  judgment  ordered  for  defendants.  Plain- 
tiff appeals. 
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C.  W.  Hartman,  for  appellant.  Joseph  W.  Robinson  and  Porter  <&  Robin- 
son, for  appellees. 

Greene,  0.  J.  The  judgment  sought  to  be  vacated  by  the  suit  from  which 
this  appeal  arises  was  in  form  a  personal  judgment  against  the  appellee  Mr. 
Andrews.  It  was,  under  our  statutes,  valid  and  enforceable,  and  capable  of  be- 
ing made  a  lien  as  against  his  individual  property.  It  was  also  valid  and  en- 
forceable, and  a  lien  under  it  was  capable  of  assertion,  as  against  community 
personal  property  of  Mr.  Andrews  and  his  wife.  Code,  §  2409.  If  the  judg- 
ment was  one  recovered  for  a  community  debt,  the  lien  of  it  would  extend  to 
and  cover  community  real  estate  likewise.  Code,  §  2410.  But  as  to  whether 
the  lien  of  it  touched  community  real  property,  the  wife,  having  never  had 
opportunity  to  be  heard  in  the  original  action,  had  a  right  to  be  heard  in  some 
suitable  form  of  action  or  proceeding  as  soon  as  there  was  an  attempt  to  sub- 
ject community  real  estate  to  the  satisfaction  of  it. 

Appellee's  position  that  the  judgment  should  be  considered  as  prima  facie 
for  a  community  debt  we  regard  as  correct;  but  when  he  goes  on  to  contend 
that,  inasmuch  as  it  was  prima  facie  such,  it  was  irregular  and  voidable, 
because  affecting  the  community  real  estate,  and  liable  to  be  vacated  in  equity 
at  the  suit  of  the  wife,  we  cannot  follow  him.  He  seems  to  call  upon  us  to 
hold  that  no  husband  who  with  his  wife  possesses  community  real  estate  can 
be  subjected,  against  the  objection  of  his  wife  or  without  her  consent,  to  a 
personal  judgment  even  for  his  personal  debt.  But  undoubtedly  the  law  is 
that  a  husband's  creditor  can,  regardless  of  the  wife,  pursue  him  to  judg- 
ment, and  take  his  property  in  execution,  not  excepting  even  the  community 
personal  property;  and  the  law  is  clear,  also,  that  the  same  judgment 
security  for  his  debt,  which  the  creditor  has  a  right  to  compel,  can,  by  con- 
fession of  judgment,  be  voluntarily  conceded.  So  long  as  there  is  only  a 
judgment,  or  a  judgment  lien,  confessed  or  suffered  by  the  husband  alone,  the 
community  interest  in  real  estate  is  not  affected,  unless  in  fact  the  debt  upon 
which  the  judgment  was  given  was  a  community  debt.  The  force  and  quali- 
fication of  the  lien  of  a  judgment  to  which  the  husband  only  is  a  party, 
as  affecting  community  real  estate,  is  given  in  section  2410  of  the  Code,  by 
way  of  proviso  to  the  restriction  on  the  power  of  the  husband  to  alienate  or 
incumber  such  property.  In  the  statute  itself,  the  wife  and  all  the  world 
have  notice  of  the  limitation  of  such  a  lien  as  regards  such  property.  Indeed* 
the  judgment  not  being  determinative  of  any  issue  as  to  the  character  of  the 
property  which  is  to  be  included  in  its  lien,  the  husband  himself  would  be  at 
liberty  to  contest  the  extension  of  the  lien  over  community  real  estate.  We 
see  no  way  for  a  creditor  to  get  a  judgment  lien  conclusively  operative  upon 
such  real  estate,  except  as  the  result  of  an  action  or  proceeding  to  which  both 
husband  and  wife  were  parties,  and  in  which  the  community  character  of  the 
debt  is  admitted  or  in  issue.  It  may  be  that  he  could  come  into  court  in  the 
first  instance  alleging  the  community  character  of  the  debt,  and  obtain  a 
judgment  as  for  a  community  debt. 

There  is  nothing  in  the  decision  of  Holyoke  v.  Jackson,  3  Pac.  Bep.  841, 
that  militates  against  these  views.  In  that  case,  it  was  held  that,  under  a 
statute  like  ours,  a  husband's  agreement  to  sell  community  real  estate  was 
void.  This  was  held  as  a  logical  deduction  from  the  restriction  on  the  hus- 
band's powers  contained  in  section  2410.  We  approve  and  affirm  that  decis- 
ion. But  it  determined  nothing  as  to  the  power  of  the  husband  to  bind  the 
community  real  estate  by  a  judgment  recovered  against  himself  for  a  com- 
munity debt. 

We  are  of  opinion  that  Mrs.  Andrews  was  entitled  to  her  day  in  court,  not 
to  attack  the  judgment  confessed  by  her  husband,  but  to  resist  or  vacate  the 
sale  of  community  real  estate  under  execution  issued  thereupon.  But,  when 
she  came  into  court  for  such  a  purpose,  the  burden  was  upon  her  to  shoMI 
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that  the  character  of  the  judgment  debt  was  such  as  would  not  warrant  the 
sale.  In  this  respect  her  complaint  is  defective,  and  the  evidence  appearing 
in  the  transcript  is  not  such  as  to  aid  its  infirmity.  We  think  the  district 
judge  was  right  in  refusing  to  allow  the  proposed  supplemental  complaint  to 
be  filed.  That  complaint,  if  introduced,  would  have  effected  a  revolution  in 
the  issues  to  be  determined,  and  would  have  amounted  to  a  substitution  of  a 
new  cause  of  action. 
The  judgment  of  the  district  court  must  be  affirmed,  with  costs. 

Turner  and  Langfokd,  JJ.,  concur. 


Harbkrgcr  v.  Harbkroer. 

iSujyreme  Court  of  Oregon.    May  24,  1887.) 

Divorce— Accra ation  ok  Adultery — Kvidence. 

In  a  suit  for  divorce  brought  by  the  wile  against  the  husband,  on  the  ground, 
among  other  things,  of  charge's  of  adultery  made  by  the  husband  against  the  wife, 
he'd,  that  mere  circumstantial  evidence  of  opportunity  is  not  sufficient  to  overcome 
the  presumption  of  innocence  in  regard  to  a  married  woman's  intercourse  with  her 
uncle,  and  that  such  evidence  would  not  justify  an  accusation  of  adultery. 

Appeal  from  Grant  county. 

Ramsey  d-  Bingham,  for  appellant.      £.  Williams,  for  respondent. 

Strah  an,  J.  This  is  a  suit  for  a  divorce,  and  for  such  f  urt  her  relief  as  may 
be  incident  thereto.  The  main  causes  relied  upon  by  the  plaintiff  are  cruelty 
and  personal  indignities  rendering  her  life  burdensome.  I  think  it  suffi- 
ciently appears  from  the  evidence  that  on  one  occasion  the  defendant  used 
force  in  ejecting  the  plaintiff  from  his  bed;  that  he  followed  her  out,  and 
used  some  violence  upon  her  person  afterwards;  and  that  he  was  very  angry 
at  the  time.  It  also  appears  that  on  one  or  two  other  occasions  the  defendant 
used  violence  towards  the  plaintiff.  The  accusations  of  adultery  seem  to  be 
very  fully  established.  In  fact  it  is  admitted  by  the  answer  that  the  defend- 
ant accused  the  plaintiff  of  the  crime  of  adultery ;  but  it  is  added,  in  mitigation, 
that  he  did  so  by  way  of  remonstrance.  But,  aside  from  the  admission  con- 
tained in  the  answer,  the  defendant  undertook  to  prove  upon  the  trial  that 
the  plaintiff  had  been  guilty  of  adult <  ry  with  her  uncle,  one  B.  C.  Trow- 
bridge. To  this  one  point  the  greater  portion  of  the  defendant's  evidence 
was  directed.  A  somewhat  careful  review  of  all  of  the  evidence  does  not 
lead  to  this  conclusion;  but,  on  the  contrary,  it  only  tends  to  prove  and  estab- 
lish that  these  parties  kept  up  and  maintained  the  usual  and  common  ameni- 
ties of  social  life  between  like  relations  in  their  condition  and  situation.  Be- 
cause they  were  sociable,  the  court  will  not  presume  evil ;  and  because  they 
had  the  opportunity  and  might  have  committed  adultery  there  is  no  presump- 
tion that  they  did.  The  presumptions  are  the  other  way.  The  law  will  not 
presume  that  these  parties  violated  the  criminal  statutes  of  the  state,  and 
transcended  their  social  duties,  or  were  guilty  of  any  wrong.  He  who  alleges 
it  must  prove  it;  opportunity  alone  will  not  suffice.  Pollock  v.  Pollock,  71 
N.  Y.  137.  Of  course,  direct  proof  is  rarely  attainable,  and  is  not  necessary; 
but,  where  circumstances  are  relied  upon,  they  ought  to  be  such  as  to  lead  to 
the  conclusions  of  the  adulterous  intercourse,  not  only  by  fair  inference,  but 
as  a  necessary  conclusion.  Appearances  equally  capable  of  two  interpreta- 
tions, one  an  innocent  one,  will  not  justify  the  presumption  of  guilt.  Pol- 
lock v.  Pollock,  supra.  But  in  this  case  there  is  not  enough  to  require  the 
rule  to  be  invoked.  There  is  nothing  but  the  vaguest,  and  so  far  as  appears 
the  most  unreasonable  and  groundless,  suspicion.  This  case  clearly  falls 
within  Smith  v.  Smith,  8  Or.  100,  and  McMahan  v.  McMuhan,  9  Or.  525. 

•  The  decree  of  the  court  below  must  therefore  be  affirmed. 
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Lent  and  others  «,  Tilson  and  others.    (No.  8,540.) 
{Supreme  Court  of  California.    May  81,  1887.) 

1.  Municipal  Cobpo rations— Local  Improvements— Supervisors. 

The  act  of  California  of  March  23,  1876,  providing  for  the  widening  of  Dupont 
street  in  the  city  of  San  Francisco,  defining  the  district  benefited  thereby,  and  ap- 
pointing a  board  of  commissioners  to  carry  out  the  work,  and  assess  the  cost  thereof 
on  the  property  benefited,  did  not  deprive  the  supervisors  of  the  discretion  with 
respect  to  local  improvements  secured  to  them  by  the  city  charter,  because  by  its 
terms  it  was  not  to  go  into  operation  until  the  board  of  supervisors  should  de- 
clare, in  such  form  as  they  should  deem  advisable,  that  it  was  expedient  to  widen 
the  street  in  the  manner  proposed. 

2.  8ame— Due  Process  of  Law— Notice. 

Said  act  does  not  conflict  with  the  provision  of  the  constitution  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law,  because,)?™*,  such  pro- 
cess is  provided  by  the  notices,  (that  the  board  of  commissioners  is  organized,  and 
that  its  report,  giving  full  information  of  every  determination  of  the  board  which 
can  affect  the  interest  of  any  person,  is  open  for  inspection  and  objection,)  which 
are  required  by  the  act  to  be  published  in  the  newspapers,  and  which  are  sufficient 
when  construed  together  with  the  act;  for  the  sufficiency  of  such  notices  is  to  be 
determined  from  the  particular  circumstances  of  the  case  in  hand,  and  in  this  case 
the  owners  of  property  assessed  knew  that  the  act  was  passed,  knew  what  notices 
were  provided  for,  and  knew  that  the  entire  cost  would  be  a  lien  on  their  property; 
hence  they  ought  to  have  been  diligent  to  see  that  the  board  performed  its  duties 

Sroperly.    The  district  to  be  assessed  was  defined  in  the  statute,  and  publication 
unng  20  days  that  the  report  of  the  board  was  open  for  inspection  for  30  days  was 
reasonably  sufficient,  when  helped  out  by  the  statute. 
8.  Same— Appeal  to  Court. 

And,  second,  as  the  power  to  determine  the  expediency  of  a  pnblic  improvement 
rests  with  the  legislature,  and  is  not  judicial  in  its  nature,  the.  rights  of  persons 
whose  property  is  taken  are  fully  secured  if  they  have  a  right  to  be  heard  as  to  the 
amount  of  compensation  awarded,  and  as  to  the  assessment  levied,  before  the  lien 
becomes  final  upon  their  property.  Such  ritfht  is  protected  by  the  provision  that 
any  objection  to  the  action  of  the  board,  as  shown  in  the  report,  may  be  heard  and 
decided  by  the  county  court;  and  the  notice  to  be  given  was  sufficient  to  bring  into 
court  all  parties  interested,  not  as  if  the  proceedings  were  judicial,  but  such  as  the 
case  admits. 
4.  Same— Ik  junction— Estoppel. 

Owners  of  property  assessed  under  said  act  of  March  23,  1878,  cannot  bring  suit, 
on  account  of  the  misconduct  of  the  board  of  commissioners,  to  enjoin  collection  of 
taxes  for  the  payment  of  bonds  issued  to  pay  for  the  improvement,  when  ample 
provision  is  made  for  the  correction  of  such  irregularities  at  the  hearing  before  the 
county  court,  and  the  act  itself  provides  that  completion  of  the  work  "shall  be 
deemed  an  absolute  acceptance  by  the  owners  of  all  lands  affected  by  this  act  of  the 
lien  created  by  this  act  upon  the  several  lots  bo  affected." 
6.  Same — Assessments — District  Benefited. 

The  legislature  has  authority  to  declare  what  district  is  benefited  by  a  local  im- 
provement, and  to  levy  on  such  district  an  assessment  therefor,  and  the  courts  will 
interfere  to  set  aside  such  assessment  only  where  there  has  been  a  manifest  abuse 
of  discretion. 
6.  Publication— Notice — Supplement. 

Publication  of  a  notice  on  the  third  sheet,  called  the  "supplement,"  and  contain- 
ing matter  lor  which  there  was  no  room  in  the  two  sheets  on  which  the  paper  was 
usually  printed,  is  sufficient  when  it  appears  that  the  so-called    "supplement"  Is 
circulated  co-ex  ten  si  vely  with  the  rest  of  the  paper. 
Patkrson,  J.,  dissenting. 

In  bank.    Appeal  from  superior  court,  San  Francisco. 
McAllester  <fc  Berg  in  and  D.  M.  Delmas,  for  appellants.     (tarbery  Thorn- 
ton &  Bishop ,  for  respondents. 

Temple,  J.  This  suit  was  brought  to  enjoin  the  tax  collector  of  the 
city  and  county  of  San  Francisco  from  selling  certain  real  estate,  for  the 
collection  of  the  tax  imposed  for  the  payment  of  the  Dupont-street  bonds, 
issuei  under  the  act  of  the  legislature  approved  March  23,  1876,  (St.  1875- 
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76,  p.  433.)  That  act  provided  for  the  widening  of  Dupont  street,  but 
was  not  to  go  into  operation  until  the  board  of  supervisors  should  declare 
by  resolution  or  order  that  in  their  judgment  it  was  expedient  to  widen 
the  street  in  accordance  with  and  in  the  mode  prescribed  by  the  act.  The 
act  specially  defined  the  district  benefited  by  the  proposed  improvement  which 
should  bear  the  burden  of  making  it,  to  be  assessed  to  the  owners  of  land 
in  proportion  to  the  benefit  received.  The  district  was  described  as  two  sep- 
arate parcels  of  land,  being  two  strips, — one  on  either  side  of  the  street, — 
extending  from  Bush  street  to  Market;  the  strip  on  the  east  side  in  width 
extending  half-way  to  Kearny,  and  that  on  the  west  half-way  to  Stockton, — 
such  streets  being  the  parallel  streets  nearest  to  Dupont  on  the  east  and  west. 
In  case  the  board  of  supervisors  expressed  their  judgment  in  favor  of  the  im- 
provement, the  Dupont-street  commissioners  named  in  the  act,  to- wit,  the 
mayor,  the  auditor,  and  county  surveyor,  were  to  publish  a  notice  in  two  of 
the  daily  papers  printed  in  the  city  of  San  Francisco,  informing  property 
owners  along  the  line  of  said  street  of  the  organization  of  the  board,  "and  in- 
viting all  persons  interested  in  property  sought  to  be  taken  or  which  would 
be  injured  by  said  widening,  to  present  to  the  board  maps  and  plans  of  their 
respective  lots,  and  a  written  statement  of  the  nature  of  their  claim  or  inter- 
est in  such  lots."  The  board  was  required  to  have  an  office  in  the  city,  and 
was  furnished  with  a  secretary,  and  allowed  to  employ  clerks,  attorneys,  sur- 
veyors, draughtsmen,  searchers  of  records,  etc.,  and  section  7  of  the  act  de- 
fines with  considerable  particularity  the  duties  of  the  commissioners,  and  the 
mode  of  performing  them.  It  is  provided,  however,  that  within  30  days  after 
the  publication  of  the  notice  of  the  organization  of  the  board  the  owners  of  a 
majority  in  value  of  the  property  fronting  on  the  street  may  interpose  their 
veto  to  the  further  prosecution  of  the  work,  which  veto  shall  be  final.  If  the 
proceeding  was  not  thus  arrested,  the  board  was  to  proceed,  and,  having  com- 
pleted the  work  of  estimating  damages  and  benefits,  was  to  embody  the  result 
in  a  report,  the  precise  nature  of  which  is  minutely  defined  in  the  act,  and 
which  apparently,  when  so  made,  would  give  full  and  particular  information 
of  every  determination  of  the  board  which  could  affect  the  interest  of  any 
person.  This  report,  when  thus  completed,  was  to  be  left  "at  the  office  of  the 
board  daily  during  ordinary  business  hours,  for  30  days,  for  the  free  inspec- 
tion of  all  parties  interested,  and  notice  that  the  same  is  open  for  such  time 
and  such  place,"  to  be  published  by  the  board  daily,  for  20  days,  in  two  daily 
newspapers  printed  and  published  in  the  city.  At  any  time  within  this  30 
days  any  person  interested,  who  felt  aggrieved  by  the  action  of  the  board, 
could  file  in  the  county  court  his  petition  setting  forth  his  grievance,  and  the 
court  was  empowered  to  approve  the  report,  or  to  cause  the  same  to  be  altered 
or  modified,  and  finally  to  approve  as  modified.  When  the  report  was  finally 
approved,  the  board  was  to  issue  bonds  of  the  city  and  county  in  a  sum  suffi- 
cient to  pay  the  damages  awarded,  and  all  costs,  the  bonds  to  be  paid  by  a  tax 
on  the  district  benefited.  When  the  damages  were  all  paid  by  the  proceeds 
of  the  bonds,  and  the  persons  receiving  the  payments  had  conveyed  to  the  city 
and  county  the  lands  taken,  the  board  was  to  remove  the  buildings  and 
widen  the  street;  and  it  was  provided  that  the  completion  of  the  work  "shall 
be  deemed  an  absolute  acceptance  by  the  owners  of  all  lands  affected  by  this 
act,  and  by  their  successors  in  interest  of  the  lien  created  by  this  act  upon 
the  several  lot3  so  affected.    *    *    *" 

The  complaint  avers  that  the  work  was  actually  performed,  that  is,  that 
during  the  first  seven  months  of  the  year  1877  the  street  was  actually  widened 
from  44  feet  to  74  feet,  by  the  removal  of  the  buildings,  and  the  turning  of  the 
same  into  roadway  and  sidewalk;  that  the  bonds  were  sold,  and  the  money 
thus  obtained  was  used  for  the  payment  of  the  damages  and  costs;  but  it  is 
claimed  that  money  was  expended  improperly,  and  a  large  sum  retained  with- 
out just  authority,  for  costs  to  accrue. 
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The  objections  to  the  proceedings  are  numerous,  but  maybe  Included  under 
the  following:  (1)  The  act  is  unconstitutional;  (2)  the  board  of  commission- 
ers had  no  power  or  jurisdiction  to  act  because  the  board  of  supervisors  did 
not  properly  express  their  judgment  that  it  was  expedient  to  widen  Dupont 
street;  (3)  the  notices  required  to  be  given  to  parties  affected  were  never,  in 
fact,  given  as  required;  (4)  the  board  was  guilty  of  fraud  and  misconduct; 
and  (5)  the  report,  as  confirmed,  shows  that  the  damages  exceed  the  benefits. 

1.  It  is  claimed  that  the  act  is  unconstitutional  on  many  grounds. 

First.  Because  it  is  an  attempt  by  the  state  to  exercise  the  power  of  assess- 
ment for  local  improvements  within  the  limits  of  a  municipality.  People  v. 
Lynch,  51  Cal.  84.  In  that  case  it  was  said  of  the  statute  there  under  consid- 
eration: "Such  law  is  unconstitutional,  because  it  is  mandatory  in  its  nature, 
and  deprives  the  board  of  trustees  *  *  *  of  all  choice  or  discretion  in 
reference  to  improvements. "  The  act  in  question  does  not  do  that.  It  leaves 
the  matter  entirely  to  the  local  legislature  to  say  whether  the  work  shall  be 
done  or  not.  True,  if  the  board  of  supervisors  concludes  to  order  the  work  to 
be  done,  the  act  designates  the  city  officers  who  shall  act  as  commissioners. 
This  power  to  act  as  a  board  is  given  to  such  officers,  and  their  successors  in 
office.  The  mode  of  procedure  is  also  prescribed.  There  is  nothing  unusual 
in  this.  Nor  does  it  matter  that  the  mode  differed  from  that  laid  down  in  the 
consolidation  act  for  inaugurating  other  improvements.  But  this  question  is 
not  an  open  one.  People  v.  Bartlett,  67  Cal.  156,  7  Pac.  Rep.  417;  Pacific 
Bridge  Co.  v.  KirTtham,  64  Cal.  519,  2  Pac.  Rep.  409. 

Second.  It  is  claimed  that  the  act  is  unconstitutional  because  it  does  not 
provide  for  due  process  of  law. 

1.  It  is  claimed  that  the  parties  to  be  affected  had  a  right  to  be  heard  upon 
the  question  whether  the  street  should  be  widened  or  not,  that  the  proceeding 
is  judicial  in  its  character, — is,  in  fact,  a  part  of  the  proceeding  to  take  private 
property  for  public  use,  to  which  the  persons  whose  property  is  affected  must 
be  parties.  There  was  no  provision  for  such  hearing.  But  it  is  plain  that  it 
is  not  a  judicial  act  in  that  sense.  It  may  be  said  to  be  judicial  in  the  sense 
that  it  is  not  m inisterial.  It  is  an  act  which  rests  in  the  sound  discretion  of  the 
authority.  It  may  act  or  not,  or  may  act  in  such  mode  as  it  may  deem  best, 
within  legal  limits,  but  it  is  not  a  determination  by  a  judicial  tribunal  of  the 
rights  of  parties  before  it.  It  is  a  legislative  act,  and  the  power  to  determine 
the  expediency  of  a  public  improvement  rests  with  the  legislature,  or  such 
local  authorities  a?  have  been  charged  with  the  duty  of  determining  the  policy 
of  the  government  in  such  matters.  Some  authorities  from  New  Jersey  are 
cited  to  the  contrary,  but  the  overwhelming  current  of  decision  is  in  accord 
with  this  view.  Where  compensation  is  provided  for  property  taken,  and  per- 
sons interested  are  awarded  an  opportunity  to  be  heard  as  to  the  amount,  the 
constitutional  requirement  is  satisfied.  So,  too,  where  a  district  is  charged 
with  an  assessment  for  a  local  improvement,  it  is  enough  if  the  parties  to 
bear  the  burden  have  a  right  to  be  heard  as  to  the  assessment  before  the  lien 
becomes  final  upon  their  property.  Reclamation  Dist.  v.  Evans*  61  Cal.  104; 
In  re  Zborotoski,  68  N.  Y.  88;  Holt  v.  City,  127  Mass.  408;  Pearson  v.  Za- 
ble,  78  Ky.  170;  Brewster  v.  Syracuse,  19  N.  Y.  116;  People  v.  Smith,  21 
N.  Y.  595. 

2.  It  is  claimed  that  the  act  does  not  provide  for  due  process  of  law,  because 
the  notices  prescribed  are  insufficient.  The  notices  provided  for  in  the  act 
which  are  criticised  under  this  head  are  the  notice  of  the  organization  of  the 
board ;  and  the  notice  that  the  report  of  the  board  is  open  for  inspection. 

The  sufficiency  of  the  notice  will  depend,  to  a  very  considerable  extent,  on 
the  nature  of  the  proceeding,  and  the  statute  on  which  it  is  based.  The  stat- 
ute is  always  presumed  to  be  known,  and  whether  the  notice  really  affords 
the  necessary  information,  and  gives  the  party  whose  interests  are  affected 
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fcn  opportunity  to  be  heard,  must  depend  largely  upon  those  provisions.  It 
has  been  repeatedly  held  that  proceedings  for  the  levy  and  collection  of  taxes 
are  not  necessarily  judicial,  and  that  due  process  of  law,  as  applied  to  such 
matters,  does  not  require  such  notice  as  is  considered  essential  to  the  validity 
of  a  judgment.  In  Kentucky  JR.  R.  Tax  Cases,  115  U.  S.  831,  6  Sup.  Ct. 
Kep.  57,  it  is  said:  "Notice  by  statute  is  generally  the  only  notice  given, 
and  that  has  been  held  sufficient.  «In  judging  what  is  due  process  of  law9\ 
said  Justice  Bradley  in  Davidson  v.  New  Orleans,  96  U.  S.  97,  « respect  must 
be  had  to  the  cause  and  object  of  the  taking,  whether  under  the  taxing  power, 
the  power  of  eminent  domain,  or  the  power  of  assessment  for  local  improve^ 
ments,  or  none  of  these;  and,  if  found  to  be  suitable  or  admissible  in  the 
special  case,  it  will  be  adjudged  to  be  due  process  of  law;  but  if  found  to  be 
arbitrary,  oppressive,  and  unjust  it  may  be  declared  to  be  not  due  process  of 
law.'  "  In  other  words,  the  sufficiency  of  the  notice  must  be  determined  in 
each  case  from  the  particular  circumstances  of  the  case  in  hand.  And  fur* 
ther,  in  matters  of  assessment  and  taxation,  the  same  character  of  notice  is 
not  required  as  in  ordinary  actions  in  a  court  of  justice;  for  the  reason,  I  pre- 
sume, that  in  such  summary  proceedings  it  is  not  practicable  or  usual. 

Now,  then,  what  are  the  circumstances  of  this  case  which  have  a  bearing 
upon  this  question?  Dupont  street  is  one  of  the  oldest  streets  in  the  city  of 
San  Francisco.  That  portion  affected  by  this  proceeding  was  in  the  heart  of 
the  city,  and  had  long  been  a  finished  street,  the  lots  along  it  on  both  sides 
built  upon  and  occupied.  The  district  which  it  was  alleged  would  be  bene- 
fited was  specifically  defined  in  the  act.  Kearny  street  had  shortly  before  been 
widened  by  a  proceeding  somewhat  similar,  and  the  result  had  been  to  make 
the  street  more  attractive.  The  tendency  of  business  was  westward,  and 
Dupont  street  was  the  next  parallel  street.  It  was  44  feet  wide.  It  was 
not  to  any  considerable  extent  a  thoroughfare,  except  for  local  purposes. 
There  was  not  much  reason  for  widening  the  street  which  could  interest  the 
general  public,  but  the  case  comes  as  near  as  can  be  imagined  to  being  one  in 
which  it  was  a  certain  proposition  that  the  proposed  improvement  would  be 
greatly  to  the  advantage  of  the  individual  property  owners.  The  municipal- 
ity and  the  general  public,  however,  were  obviously  so  little  interested  in  the 
matter  that  it  would  hardly  be  putting  the  matter  too  strongly  to  say  that 
there  was  no  decent  pretext  for  the  improvement  except  upon  the  hypothesis 
that  the  local  property  holders  desired  it,  and  would  be  advantaged  by  it.  It 
is  inconceivable  that  the  matter  should  be  passed  through  the  legislature 
without  being  a  frequent  subject  of  discussion  among  the  lot-owners,  even  if 
it  were  not  done  at  their  instance.  They  had  notice,  not  only  as  a  rule  of  law 
which  charges  every  one  with  knowledge  of  the  statute,  but  must  have  had 
such  information  as  a  fact;  and  also  that  in  making  the  improvement  the 
officials  were  acting,  in  a  certain  qualified  sense,  as  their  agents,  for  their  in- 
dividual advantage,  rather  than  for  the  public*  After  the  supervisors  had 
resolved  that  it  was  expedient  that  the  street  should  be  widened,  and  the 
board  of  commissioners  was  organized,  the  whole  proceeding  could  even  then 
be  stopped  by  a  majority  in  value  of  frontage  on  the  street.  And  when  the 
work  should  all  be  completed,  the  act  provides,  as  already  recited,  that  the 
completion  shall  be  deemed  an  acceptance  by  the  lot-owners  of  the  lien  of  the 
debt,  as  an  absolute  waiver  of  all  claim  upon  the  city  for  any  part  of  the  debt, 
and  as  a  contract  between  such  owners  and  the  holders  of  the  bonds  issued 
under  authority  of  the  act. 

Under  such  circumstances,  it  seems  to  me  the  notices  required  are  greatly 
helped  out  by  the  act  itself.  The  owners  are  in  a  certain  sense  parties  to  a 
proceeding,  and  are  informed  beforehand  of  the  notices  which  will  or  maybe 
given  and  of  the  purpose  of  them.  They  are  informed  minutely  of  the  course 
of  procedure,  and  the  duty,  in  my  opinion,  is  cast  upon  them  of  exercising  a 
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certain  degree  of  diligence  In  regard  to  them.  Having  notice  that  the  munic- 
ipality would  assume  no  part  of  the  burden,  and  that  when  completed  the 
entire  cost  would  become  a  lien  upon  their  property,  and  the  bonds  be  consid- 
ered as  their  individual  contracts,  they  were  put  to  their  diligence  to  see  that 
the  board  faithfully  performed  its  duties,  at  least  to  the  extent  that  they  could 
not  afterwards  complain  of  mere  irregularities,  or  of  any  misconduct  on  the 
part  of  the  commissioners  which  they  could  have  had  reviewed  and  corrected 
in  the  proceeding  itself,  dum  fieri.  This,  of  course,  if  correct,  does  not  ob- 
viate the  necessity  of  notice,  but  I  think  it  has  an  important  bearing  upon 
the  issue  as  to  the  sufficiency  of  the  notices  provided;  and,  if  I  am  right,  it  is 
unnecessary  to  mention  particularly  some  objections  to  the  statutory  pro- 
vision which  I  may  venture  to  say,  in  such  a  view,  seems  almost  trivial. 
Some  of  them,  however,  cannot  justly  be  so  characterized.  Among  these  are 
the  objections  that  the  notice  is  not  required  to  be  addressed  to  any  one;  that, 
at  the  best,  it  is  only  for  those  owning  property  fronting  on  Dupont  street. 

As  already  indicated,  the  notice  must  be  read  in  the  light  of  all  the  provis- 
ions of  the  act.  In  Boorman  v.  Santa  Barbara,  65  Cal.  813,  4  Pac.  Rep.  31, 
which  is  much  relied  upon  by  the  respondents,  the  act  authorized  the  mayor 
and  common  council,  upon  petition,  to  lay  out,  widen,  etc.,  any  street  in  the 
city,  and  directed  them  to  give  notice  by  publication  in  a  newspaper  of  the 
time  and  place  where  they  would  proceed  to  examine  the  property  to  be  af- 
fected, bt.  1877-78,  p.  777.  This  court  held  the  act  unconstitutional,  be- 
cause it  did  not  sufficiently  provide  for  notice.  As  it  "provides  for  no  notice 
at  all  addressed  to  any  particular  person  or  class  of  persons,  or  which  would 
inform  any  particular  person  that  on  failure  of  appearance  any  burden  would 
be  imposed  upon  him  or  his  property,"  the  court  said:  "It  will  be  observed 
the  act  neither  fixes  the  boundaries  of  an  assessment  district  nor  authorizes 
the  common  council  to  fix  them.  •  •  •  It  is  possible,  if  the  commission- 
ers were  authorized  to  fix  the  limits  of  the  assessment  district,  finally  or  con- 
ditionally, in  the  first  instance,  and  then  to  give  notice — even  by  publica- 
tion— to  the  owners  of  property  within  the  district,  the  notice  would  be 
sufficient  But  the  act  provides  only  for  notice,  at  most,  to  all  propeity  own- 
ers in  Santa  Barbara.  Who  can  know  that  his  property  may  by  the  commis- 
sioners be  deemed  to  be  benefited?1' 

Plainly,  that  is  not  an  authority  against  the  sufficiency  of  the  notice  here. 
The  authorities  seem  to  be  all,  or  nearly  all,  in  favor  of  the  proposition  that 
when  the  limits  of  the  assessment  district  are  defined  in  the  statute  the  no- 
tice need  not  be  addressed  to  the  persons  whose  property  is  affected  by  name; 
and  certainly,  in  this  particular  case,  we  see  no  good  reason  for  such  a  re- 
quirement. In  re  Mayor,  99  N.  Y.  580 ;  City  of  Ottawa  v.  Macy,  20  111.  413. 
Nor  was  it  necessary  that  the  property  sought  to  be  taken  or  affected  should 
be  specifically  described  in  the  notice.  As  a  whole,  the  property  is  so  de- 
scribed in  the  statute. 

The  first  notice  prescribed  in  section  6  was,  in  part,  to  inform  property 
owners  along  the  line  of  the  street  that  the  board  was  then  organized.  The 
words,  "property  owners  along  the  line  of  said  street,"  as  there  used,  are  not 
the  equivalent  of  the  words,  "owners  of  property  fronting  on  said  street." 
For  the  meaning  of  the  language  we  must  again  refer  to  the  statute.  There 
we  find  the  lands  to  be  assessed  for  benefits  described  as  two  narrow  strips  on 
either  side  of  the  street,  each  fronting  on  and  along  the  line  of  the  street. 
For  one  purpose,  no  doubt,  the  notice  was  effective  only  as  to  owners  of  front- 
age; that  is,  to  set  the  time  running  in  which  the  owners  of  frontage  might 
have  stopped  the  proceedings;  for  it  seems  that  only  such  persons  could  act  in 
the  matter.  But  it  was  also  a  notice  to  all  persons  interested  that  the  pro- 
ceedings were  then  pending,  and  that  the  board,  unless  proceedings  were 
arrested  by  the  veto  of  the  owners  of  frontage,  would  proceed  with  their 
labors. 
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8.  Various  objections  are  made  to  the  notice  prescribed  In  section  7  of  tbe 
act.  That  provision  is:  "Such  report,  as  soon  as  the  same  is  completed,  shall 
be  left  at  the  office  of  the  board  daily,  during  ordinary  business  hours,  for  thirty 
days,  for  the  free  inspection  of  all  parties  interested,  and  notice  that  the  same 
is  so  open  for  inspection  for  such  time  and  such  place  shall  be  published  by 
said  board  daily,  for  twenty  days,  in  two  daily  newspapers  printed  and  pub- 
lished in  said  city  and  county."  This  must  be  construed  to  require  the  notice 
to  be  published  as  early  as  the  first  day  of  the  30  days  during  which  the  report 
was  to  remain  for  free  inspection.  Otherwise  the  notice  could  not  truthfully 
state:  "The  report  is  open  for  inspection"  for  such  time.  It  is  said  this  is 
insufficient,  because  the  20-days  publication  of  notice  must  come  out  of  the 
30  days,  which  would  leave  only  10  days  for  the  parties  to  object;  which  would 
be  an  unreasonable-  period  in  which  to  require  parties  affected  to  make  their 
objections.  The  idea  that  the  notice  only  allows  10  days  after  notice  seems  to 
be  derived  from  the  practice  concerning"  the  service  of  summons.  There  the 
summons,  when  not  personally  served,  may,  under  proper  conditions,  be  some- 
times served  by  publication  for  the  two  months,  or  such  period  as  the  judge 
may  direct.  The  law  provides  that  the  service  shall  be  complete  when  the 
term  of  publication  has  expired,  and  the  person  served  may  have  a  certain 
number  of  days  after  service  within  which  to  appear  and  answer.  But  evi* 
dently  that  is  a  mere  statutory  arrangement,  and  the  service  would  be  just  as 
effectual  if  the  time  for  answering  was  made  to  expire  with  the  publication; 
provided  a  reasonable  opportunity  to  be  heard  was  afforded  by  the  notice  given. 
So  here  it  would  not  matter  if  the  publication  were  required  to  continue  for 
the  entire  period  of  30  days.  It  would  be  curious  if  the  court  should  hold 
that  the  notice  would  have  been  good  if  it  had  been  published  only  5  days  of 
the  30,  as  was  very  nearly  the  case  in  San  Francisco  v.  Certain  Heal  Estate, 
42  Cal.  513,  and  bad  because  it  was  required  to  be  continued  for  20  days.  On 
such  principles  there  would  have  been  no  notice,  though  it  were  published 
for  a  twelvemonth,  during  all  of  which  the  report  was  open  for  inspection 
and  objection. 

Of  course,  unless  the  notice  required  can  be  helped  out  by  reference  to  the 
statute,  it  would  amount  to  nothing.  It  is  true  it  is  not  required  to  be  ad* 
dressed  to  any  one  specially.  It  informs  no  one  what  property  is  to  be  af- 
fected. It  indicates  no  steps  to  be  taken  by  the  person  aggrieved  to  obtain  re- 
dress, and  mentions  no  tribunal  before  which,  or  any  time  or  place  at  which, 
his  grievance,  if  he  have  any,  can  be  heard.  But  all  this  is  provided  for  in 
the  statute.  He  has  been  already  informed  that  this  very  notice  will  be  so 
published,  and  of  all  the  steps  he  will  be  required  to  take  to  protect  himself. 
The  privilege  afforded  by  the  statute  to  apply  to  the  court  to  fix  a  time  for  his 
grievance  to  be  heard  is  as  beneficial  to  him  as  though  such  time  and  place 
had  been  fixed  by  the  notice.  The  authorities  upon  all  these  questions  of  no- 
tice are  exceedingly  numerous,  and  apparently,  in  some  respects  conflicting. 
Much  of  this  apparent  conflict  disappears,  however,  when  we  remember  that 
each  case  must  be  judged  by  its  own  circumstances,  and  under  the  rule  I 
have  cited  from  Kentucky  R.  R.  Tax  Cases,  115  U.  S.  331, 6  Sup.  Ct.  liep.  57. 
All  the  cases  on  the  subject  seem  to  be  referred  to  by  counsel,  but  I  do  not 
deem  it  important  to  cite  or  discuss  them  in  this  opinion.  I  call  attention, 
however,  to  the  numerous  statutes  of  this  and  other  states  quoted  by  counsel 
for  appellants,  which  show  that  the  mode  here  adopted  is  not  strange  or  novel 
to  judicial  proceedings.  It  seems  to  me  quite  clear  that  there  is  no  objection 
to  the  act  under  consideration  on  the  ground  that  it  fails  to  provide  for  due 
process,  so  far  as  the  matter  of  notice  is  concerned. 

But  it  is  contended,  admitting  that  the  notices  were  sufficient,  no  ade- 
quate hearing  was  awarded  to  the  parties  whose  rights  were  affected.  So  far 
as  the  claim  that  there  ought  to  have  been  a  hearing  by  the  commissioners 
before  the  assessment  was  made  is  concerned,  the  point  has  been  settled  in 
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this  court  by  the  case  of  Reclamation  3ist.  ▼.  Evans,  61  Cal.  104,  and  by  the 
Kentucky  R.  R.  Tax  Cases,  supra,  and,  in  fact,  by  all  the  cases  upon  the  sub- 
ject. 

Section  8  of  the  act  provides  for  a  hearing  before  the  county  court.  Any 
person  interested,  feeling  himself  aggrieved  by  the  action  or  determination  of 
the  board,  as  shown  in  the  report,  might,  at  any  time  during  the  30  days  that 
the  report  was  to  be  kept  for  inspection,  "apply  by  petition  to  the  county 
court,  *  *  *  setting  forth  his  interest  in  the  proceedings  had  before  the 
board,  and  his  objections  thereto,  for  an  order  on  said  board  requiring  it  to 
file  with  said  court  the  report  of  said  board,  with  such  other  documents  or 
data  as  may  be  pertinent  thereto,  in  the  custody  of  said  board  and  used  by  it 
in  preparing  said  report.  Said  court  is  hereby  authorized  and  empowered  to 
hear  said  petition,  and  shall  set  the  same  down  for  a  hearing  within  10  days 
from  the  date  of  the  filing  thereof."  It  then  provides  for  service  upon  the 
members  of  the  commission,  that  they  may  answer  the  petition  and  appear  by 
counsel  in  response  thereto.  "Testimony  may  be  taken  by  said  court  upon 
said  hearing,  and  the  process  of  the  court  may  be  used  to  compel  the  attend- 
ance of  witnesses,  and  the  production  of  books  or  papers  or  maps  in  the  cus- 
tody of  the  board  or  otherwise.  It  shall  be  in  the  discretion  of  said  court, 
after  hearing  and  considering  said  application,  to  allow  said  order  or  deny  the 
same;  and,  if  granted,  a  copy  thereof  shall  be  served  on  said  board,  and  it 
shall  proceed  to  obey  the  same  according  to  the  terms  of  the  order  to  be  pre- 
scribed by  the  court.  *  *  *  The  court  shall  have  power  to  approve  and 
confirm  said  report,  or  refer  the  same  back  to  said  board,  with  directions  to 
alter  or  modify  the  same  in  particulars  specified  by  the  court  in  the  order  re- 
ferring the  same  back." 

Now,  it  is  argued  that  after  the  person  aggrieved  has  filed  his  petition,  and 
a  day  has  been  fixed  for  the  hearing,  and  the  hearing  had,  witnesses  sum- 
moned, books,  papers,  and  maps  produced  under  the  process  of  the  court,  and 
counsel  heard,  and  the  court  is  fully  advised  as  to  the  grievances,  all  the  court 
can  do  in  the  matter  is  to  order  the  report  to  be  filed ;  and  even  this,  although 
affording  no  relief,  is  in  the  discretion  of  the  court.  It  is  a  proposition  so 
often  asserted  by  courts  that  perhaps  now  the  question  should  be  considered 
as  closed,  that  the  constitution  is  to  be  read  in  connection  with  laws  of  this 
character;  and,  if  no  hearing  is  expressly  provided  by  the  statute,  still,  if  the 
constitution  guaranties  it,  the  statute  is  to  be  properly  construed  so  as  to  allow 
it  if  possible,  and  not  to  deny  it.  The  constitution  and  the  statute  will  be 
construed  together  as  one  law.  This  rule  was  carried  so  far  in  Neal  v.  Dela- 
ware, 108  U.  S.  870,  that  words  denying  the  right  were  regarded  as  stricken 
out  of  the  state  constitution  and  statutes  by  the  controlling  language  of  the 
constitution  of  the  United  States.  Kentucky  R.  R.  Tax  Cases,  115  U.  S.  884, 
6  Sup.  Ct.  Rep.  57. 

We  are  not  considering  here  a  statute  which  is  silent  as  to  the  hearing. 
The  provisions  in  question  were  undoubtedly  inserted  in  view  of  the  constitu- 
tional requirement,  and  for  the  purpose  of  affording  that  opportunity  to  be 
heard  without  which  the  law  would  be  void.  To  give  the  statute  the  con- 
struction contended  for  would  not  only  defeat  the  evident  purpose,  but  would 
make  the  whole  proceeding  farcical.  And  1  must  confess  it  seems  to  me  it 
requires  great  industry  in  going  wrong,  in  view  of  all  the  circumstances,  to 
conclude  that  such  can  be  the  meaning.  Inapt  words  certainly  are  found  in 
the  section,  but  it  would  not  have  provided  so  elaborately  for  a  thorough  in- 
vestigation of  grievances  if  it  was  not  intended  that  redress  should  beawarded. 
The  statute  has  apparently  been  patched  and  tinkered  after  it  was  first  drawn, 
and  incongruous  matter  injected  into  the  body  of  it.  But  it  still  provides  for 
a  full  hearing,  and  that  the  court  may  alter  and  modify.  And  it  seems  that 
such  action  is  to  be  based  upon  the  hearing  provided  for.  The  word  "discre- 
tion" is  used  in  various  meanings,  but  here  evidently  it  was  intended  to  sub- 
Cal.Rep.  12-16  P.— 2$ 
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mit  the  whole  matter  to  the  sound  Judgment  of  the  court,  to  be  exercised 
according  to  the  rules  of  law. 

The  statute  does  not  expressly  authorize  the  court  to  pass  upon  the  validity 
of  the  act,  or  whether  the  board  of  supervisors  had  passed  the  necessary  reso- 
lution, or  the  notices  bad  been  given.  But  the  power  to  do  this  is  necessarily 
involved  in  the  power  of  the  court  to  act  at  all.  It  may  be  that  the  court 
could  not  pass  upon  these  questions  upon  which  its  jurisdiction  depended,  so 
as  to  conclude  all  inquiry  even  on  a  collateral  attack.  It  was  a  constitutional 
court,  invested  with  jurisdiction  by  the  constitution  of  special  cases.  The 
parties  had  full  notice  of  the  proceeding,  and  of  their  right  to  be  heard.  If 
to  be  heard  upon  such  questions  was  a  constitutional  right,  and  the  constitu- 
tion is  to  be  read  as  a  part  of  the  law  governing  this  procedure,  as  the  author- 
ities plainly  hold,  then  the  law  must  clearly  be  held  to  give  the  parties  that 
right.  In  my  opinion,  however,  the  right  is  not  doubtful  under  the  statute 
itself,  independent  of  this  proposition.  The  statute  places  no  limit  upon  the 
objections  which  might  be  made  by  those  deeming  themselves  aggrieved  by 
the  action  or  determination  of  the  board  as  shown  in  the  report.  As  all  their 
determinations  which  could  affect  any  person  were  required  to  appear  in  the 
report,  this  would  seem  to  include  all  possible  objections.  The  determination, 
for  instance,  might  have  been  objected  to  because,  the  act  being  invalid  or 
the  notices  not  having  been  given,  the  board  had  no  right  to  proceed  to  act  at 
all.  If  this  contention  were  sustained,  the  result  would  have  been  that  the 
court  would  not  have  confirmed  the  report,  and  the  proceedings  would  have 
ended  without  fixing  a  charge  upon  the  property  of  plaintiffs.  They  could 
have  complained  that  a  wrong  basis  was  adopted  in  estimating  damages  or 
benefits;  that  the  estimated  cost  was  too  much;  or  for  any  misconduct  of  the 
commissioners  which  could  affect  them ;  or  that  the  cost  exceeded  the  esti- 
mated benefits;  and  it  does  not  seem  to  me  that  the  court  would  have  found 
any  difficulty  in  granting  relief. 

I  do  not  regard  the  fact  that  the  commissioners  were  allowed  to  answer  the 
petition  of  the  aggrieved  party  as  of  any  consequence.  There  was  no  occa- 
sion to  require  an  answer  at  all.  The  provision  was  intended  to  prevent  the 
matter  from  going  by  default,  and  to  enable  the  commissioners  to  aid  the 
court  by  such  information  as  was  in  their  power.  This  aid  did  not  prevent  any 
person  interested  from  being  heard,  and,  if  the  commissioners  betrayed  their 
trust  in  this  matter,  that  of  itself  would  have  constituted  a  proper  subject  of 
complaint  which  any  one  might  have  presented  to  the  court.  The  idea  evi- 
dently was  that  there  might  be  many  complaints  made  by  persons  feeling 
themselves  aggrieved.  The  court  was  bound  to  hear  all  and  consider  all  com- 
petent and  pertinent  testimony  offered.  If  any  of  the  alleged  grievances  were 
found  to  be  well  founded,  the  report  was  to  be  ordered  into  court.  After  all 
complaints  had  been  duly  heard,  and  the  court  duly  advised,  the  final  order 
was  to  be  made  declaring  what  alterations  and  modifications  were  necessary. 
In  this  order  the  court  was  authorized,  not  only  to  grant  the  specific  relief 
asked  for  by  the  petitioners,  but  also  to  so  modify  the  report  in  other  respects, 
so  as  to  adjust  the  final  determinations  in  regard  to  the  assessment  to  the  re- 
port as  altered  at  the  prayer  of  the  petitioners. 

I  concede  at  once  the  proposition  that,  to  maintain  this  final  order,  it  is 
necessary  to  hold  that  all  persons  whose  rights  were  affected  by  the  proceed- 
ing were  before  the  court;  that  the  notice  given  under  section  7  of  the  act 
was  a  process  by  which  they  were  brought  into  court,  and  from  that  time  on 
they  were  charged  with  notice  of  everything  done,  and  of  any  step  taken  in 
the  county  court.  I  think  this  is  perhaps  the  most  debatable  point  in  the  case, 
but  the  difficulty  arises  to  great  extent  from  a  disposition  to  compare  the  op- 
portunity here  afforded  with  that  deemed  essential  in  ordinary  judicial  pro- 
ceedings. Measured  by  that  standard,  it  would  unquestionably  be  deemed  in- 
sufficient.   But  that  cannot  be  accepted  as  furnishing  the  rule.    "  Due  process 
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of  law,"  says  Judge  Cooley,  (Const.  Lim.  856,)  "in  each  particular  case 
means  such  an  exertion  of  the  powers  of  government  as  the  settled  maxims 
of  the  law  permit  and  sanction,  and  under  such  safeguards  for  the  protection 
of  individual  rights  as  those  maxims  prescribe  for  the  class  of  cases  to  which 
the  one  in  question  belongs." 

Under  a  statute  which  authorized  the  commissioner  of  immigration  to  pre- 
vent paupers,  criminals,  lewd  women,  and  certain  others  to  land,  certain  wo- 
men were  detained,  and  on  application  to  this  court  on  a  writ  of  habeas  cor- 
pus, it  was  adjudged  that  the  act  did  not  violate  the  requirement  of  due  pro- 
cess. Here  there  was  no  hearing  provided  by  the  act  at  all.  Any  woman,  if 
found  on  a  vessel  from  a  foreign  port,  was  liable  to  be  deprived  of  her  liberty 
under  circumstances  most  humiliating  and  degrading.  This  court,  speaking 
through  Justice  MoKinstby,  said:  "The  peculiar  necessities  which  call  for 
the  action  of  the  officer,  and  whether  a  power  was  exercised  in  the  same  man- 
ner prior  to  the  adoption  of  the  constitution  without  being  regarded  a  viola- 
tion of  the  principles  of  magna  charta,  may  be  considered ;  and  if  it  be  found 
that  like  proceedings  have  always  been  recognized  as  constitutional  in  Eng- 
land and  this  country,  and  if  the  person  who  is  subjected  to  them  is  accorded 
every  reasonable  opportunity  to  defend  his  individual  rights  which  the  nature 
of  the  case  will  admit, — the  case  being  one  in  which  the  end  sought  to  be  at- 
tained is  lawful, — a  statute  cannot  be  said  to  deprive  a  party  of  the  benefits 
of  due  process  of  law."  Ex  parte  Ah  Fook,  49  Cal.  406. 

This  conclusion  was  based  partly  upon  the  fact  that  the  object  of  the  law 
could  not  be  attained  unless  the  action  under  it  was  prompt  and  summary, 
precluding  the  possibility  of  according  a  hearing  at  an  appointed  time  and 
place,  and,  although  it  is  not  so  stated  in  the  opinion,  perhaps  to  some 
extent  because  the  imprisonment,  if  it  can  be  said  that  there  was  any, 
was  so  only  in  a  qualified  sense.  They  were  only  prevented  from  entering 
this  state,  but  were  not  prevented  from  going  anywhere  else.  This  is  an  ex- 
treme case,  no  doubt,  but  it  well  illustrates,  as  all  quarantine  laws  do,  the 
proposition  that  the  constitutional  provision  will  not  be  given  such  effect  as 
will  render  impossible  laws  which  are  generally  admitted  to  be  essential  to 
the  safety  and  well-being  of  society,  and  that,  when  usage  and  necessity  both 
sanction  it,  the  opportunity  may  be  so  limited  as  not  to  render  the  law  inop- 
erative. 

The  sufficiency  of  the  opportunity  to  be  heard,  accorded,  must  be  ascer- 
tained in  each  case,  not  only  by  considering  the  adequacy  of  the  opportunity 
to  be  heard,  but  the  practicability  of  a  more  perfect  and  satisfactory  hearing 
in  the  particular  case;  and  if  that  which  is  provided  is  such  as  the  settled  max- 
ims of  the  law  permit  and  sanction  in  such  cases,  and  is  reasonable  in  view  of 
the  necessities  of  the  case,  it  is  enough.  The  practice  upon  this  subject,  so 
far  as  this  particular  question  is  concerned,  seems  to  have  been  uniform.  It 
has  never  been  held,  so  far  as  I  can  find,  by  any  case  really  in  point,  that  a 
new  notice  is  necessary,  or  that  parties  whose  individual  assessments  have  not 
been  altered  must  be  brought  in  and  given  a  right  to  be  beard  as  to  other 
changes,  no  matter  how  much  their  individual  burdens  may  be  increased  by 
such  changes. 

The  precise  question  here  raised  has  been  often  discussed.-  Patterson  v. 
New  York,  1  Taige,  Ch.  114,  is  directly  in  point.  The  court  said:  "The  no- 
tice to  propose  objections  to  the  report  is  a  sufficient  notice  to  those  who  are 
satisfied  with  the  original  report  to  appear  before  the  commissioners,  and  op-, 
pose  any  alterations  which  may  be  proposed  by  the  persons  objecting."  To 
the  same  effect  is  In  re  William  St.,  19  Wend.  680. 

In  Gilbert  v.  City  of  New  Haven,  89  Conn.  472,  it  is  said:  "It  is  further 
objected  that  the  defendant  had  no  notice  of  the  recommittal,  and  of  the  sub- 
sequent proceedings.  We  are  satisfied  none  was  required.  The  whole  mat- 
ter, from  the  time  of  its  first  reference  to  the  board  of  compensation  to  the 
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time  the  report  was  finally  adopted  by  the  court  of  common  council,  is  one 
proceeding.  The  appellant  was  notified  in  the  first  instance,  and  appeared. 
If  he  neglected  to  attend  the  subsequent  stages  of  the  proceeding,  it  affords  no 
ground  of  complaint  now." 

Chamberlain  v.  Cleveland,  34  Ohio  St.  569,  was  a  case  very  similar  to  this 
in  the  respect  under  consideration.  It  was  held  that,  after  the  notice,  "all 
persons  interested  are  bound  to  take  notice  of  what  is  done  up  to  the  time  the 
equalized  assessment  is  confirmed."  See,  also,  Astor  v.  Mayor,  62  N.  Y.  588; 
Murray  v.  Graham,  6  Paige,  625 ;  Gates  v.  Brooks,  59  Iowa,  510,  6  N.  W. 
Rep.  595,  and  13  N.  W.  Rep.  640;  Avery  v.  East  Saginaw,  44  Mich.  589,  7 
N.  W.  Rep.  177. 

That  is  all  I  deem  it  necessary  to  say  upon  the  subject  of  due  process  of  law. 

It  is  charged,  also,  that  the  act  is  unconstitutional,  because  it  was  not  com- 
petent for  the  legislature  to  determine  that  the  improvement  would  benefit 
the  property  owners,  or  would  benefit  them  to  the  extent  of  the  costs  and 
damages.  While  I  understand  that  this  point  is  made  by  the  learned  and 
able  counsel  for  respondents,  it  is  fair  to  say  that  they  have  not  much  insisted 
upon  the  proposition  in  this  form.  They  really  claim  that  the  act  directs  the 
commissioners  to  ascertain  the  benefits;  that  they  did  ascertain  them,  and  de- 
termined that  the  benefits  would  be  less  than  the  estimated  cost  of  the  im- 
provement. In  this,  however,  it  is  clear  the  counsel  are  in  error.  The  act 
only  requires  the  commissioners  to  estimate  the  benefit  which  will  accrue 
to  each  lot  relatively  to  the  benefits  to  accrue  to  other  lots.  The  act  certainly 
was  not  constructed  upon  the  idea  that  the  proceedings  could  be  arrested  by 
any  possible  finding  in  regard  to  benefits.  Unless  its  final  operation  was  made 
to  depend  upon  such  a  finding,  it  is  difficult  to  see  why  there  should  be  one. 
Nor,  in  my  judgment,  did  the  commissioners  pretend  to  ascertain  the  amount 
of  such  benefits.  The  report  as  first  filed  showed  benefits  and  costs  exactly 
equal,  being  each  estimated  at  $898,105.  It  would  have  been  marvelous  if, 
upon  a  real  estimate  of  the  amounts,  they  should  have  come  out  exactly  equal, 
considering  the  great  number  of  properties.  If,  however,  they  had  first  ascer- 
tained the  amount  of  the  costs  of  the  improvement,  it  would  then  have  been 
easy  to  have  distributed  them  proportionately  upon  the  properties  benefited. 
And  this  is  evidently  exactly  what  they  did  do. 

If  I  rightly  apprehend  the  position  of  counsel,  they  seem  to  think  the  valid- 
ity of  the  law  in  the  first  instance,  and  the  jurisdiction  of  the  court  or  com- 
mission which  is  to  conduct  the  proceeding  afterwards,  will  depend  upon  the 
fact  as  to  whether  the  property  is  benefited,  and  this  fact  must  appear  affirm- 
atively in  order  to  give  validity  to  the  proceeding.  But  the  power  to  assess 
for  local  benefits  is  not  based  upon  the  fact  of  local  benefit  in  any  other  sense 
than  all  taxes  are  based  upon  supposed  benefit  to  the  tax-payer.  The  power 
of  taxation  is  said  by  Chief  Justice  Marshall  to  be  vested  in  the  government 
by  all  for  the  benefit  of  all.  "The  state  taxes  are  based  upon  the  theory  that 
all  are  benefited  by  the  government  which  they  are  designed  to  support.  And 
so  of  county  and  municipal  taxation.  And  the  legislature  may  also  organize 
smaller  or  different  districts  than  these  usual  political  subdivisions,  and  place 
upon  such  districts  the  burden  of  taxation  for  purposes  in  which  the  inhab- 
itants have  a  special  interest,  or  which  will  specially  benefit  the  property 
within  the  district. " 

Now,  in  regard  to  general  taxation,  if  a  case  were  presented  in  which  we 
could  plainly  see  that  the  tax  was  not  for  the  benefit  of  the  government,  but 
was  wholly  for  the  private  advantage  of  an  individual,  we  should  not  hesitate 
to  declare  that  it  was  not  an  exercise  of  legislative  power,  and  the  levy  would 
be  held  void.  The  same  rule,  and  no  other,  applies  to  assessments  for  local 
improvements.  The  main  practical  difference  between  assessment  for  a  local 
improvement  and  general  taxation  seems  to  be  that  in  general  taxation  it  is 
difficult,  and  generally  impossible,  for  the  court  to  say  that  the  purpose  of  the 
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tax  is  not  a  public  purpose,  or  that  no  benefit  will  result  to  the  tax-payers, 
while  in  local  assessments  it  is  more  often  easy  to  see  that  the  improvement 
will  not  be  a  special  benefit.  Still  the  benefit  is  not  the  source  of  the  power. 
That  is  inherent  in  the  government,  and  is  only  limited  by  express  or  implied 
limitations  found  in  the  constitution,  or  by  its  own  nature  and  purposes. 
Within  these  limits  the  legislature  is  the  sole  judge  of  when  and  to  what  ex- 
tent the  power  shall  be  used. 

It  may  be  said  that  all  the  cases  on  this  subject  are  exceptional,  and  many 
of  them  are  cases  of  great  hardship  and  clear  extortion,  in  which  the  local 
benefit  claimed  is  only  a  pretense  to  cover  the  unjust  exaction,  and  the  courts 
have  often  attempted  to  find  some  limitation,  in  the  nature  of  the  power,  which 
would  enable  them  to  prevent  the  injustice.  Thus  it  has  sometimes  been  said 
that,  the  power  being  based  upon  the  supposed  benefit,  the  burden  cannot  go 
beyond  the  actual  benefit,  which  may  be  inquired  into  whenever  the  attempt  is 
made  to  enforce  the  tax;  but  this,  obviously,  cannot  be  so.  The  legislature 
must  act,  after  all,  in  providing  for  the  public  good,  upon  the  judgment  of 
its  members  as  to  what  is  expedient  or  will  prove  beneficial .  The  most  wisely 
planned  projects  often  fail  to  realize  the  good  expected.  And  then  the  bene- 
fits need  not  be  immediate.  I  see  no  just  limitation  in  this  respect,  except 
that  the  tax  will  not  be  upheld  when  the  courts  can  plainly  see  that  the  legis- 
lature has  not  really  exercised  this  judgment  at  all,  or  that  manifestly  and 
certainly  no  such  benefit  can  or  could  reasonably  have  been  expected  to  result. 
The  judge  should  not  place  his  mere  opinion  against  that  of  the  legislature. 
So,  too,  it  has  been  said,  that  as  the  tax  is  in  this  instance  imposed  by  a  power 
ab  extra,  it  is  taxation  without  representation .  I  find  n o  such  li  mi tation  upon 
the  power  in  the  constitution,  though  if  there  were  it  might  be  questionable 
whether  in  this  case  there  has  been  a  violation  of  it.  These,  and  some  other 
limitations  which  courts  have  attempted  to  find  in  the  nature  of  the  taxing 
power,  seem  to  me  to  be  plain  attempts  to  import  into  the  constitution  restric- 
tions which  cannot  be  found  there  by  any  just  reasoning. 

Judge  Cooley,  in  his  work  on  Taxation,  622,  says:  "The  power  to  deter- 
mine when  a  special  assessment  shall  be  made,  and  on  what  basis  it  shall  be 
apportioned,  is  wisely  confided  to  the  legislature,  and  could  not,  without  the 
introduction  of  some  new  principle  in  representative  government,  be  placed 
elsewhere.  We  dismiss  this  topic,  therefore,  with  the  simple  remark  that 
with  the  wisdom  or  unwisdom  of  special  assessments,  when  ordered  in  special 
cases  in  which  they  are  admissible  at  all,  the  courts  have  no  concern,  unless 
there  is  plainly  and  manifestly  such  an  abuse  of  power  as  takes  the  case 
beyond  the  just  limits  of  legislative  discretion." 

The  power  being  in  the  legislature,  the  limitations  upon  it  must  be  found 
in  the  constitution,  either  in  express  provisions  or  by  implication;  and  there 
exists,  which  must  be  recognized  by  the  courts,  the  same  presumption  that 
the  law  is  within  legislative  power  that  applies  to  any  other  statute;  that  is, 
the  law  will  not  be  declared  unconstitutional  unless  it  plainly  appears  to  be 
so.  Therefore  it  is  presumed  that  the  power  of  assessment  existed,  and  the 
contrary  must  be  very  clearly  made  to  appear  before  the  court  could  declare 
the  law  invalid.    It  does  not  so  appear  in  this  case. 

But  it  is  contended,  admitting  that  the  law  is  valid,  the  board  of  supervisors 
did  not  authorize  the  work  to  be  done  by  expressing  their  judgment  that  such 
improvement  would  be  expedient.  March  27,  1876,  the  board  passed  a  reso- 
lution which  fully  satisfies  the  act.  The  proceeding  was  not  conducted  under 
the  consolidation  act.  The  statute  is  complete  in  itself,  and  it  prescribes  no 
preliminary  notice.  It  furthermore  expressly  authorizes  the  board  to  express 
such  judgment  in  such  form  as  they  might  deem  advisable.  Counsel  say 
this  has  reference  only  to  the  language  in  which  the  judgment  should  be  ex- 
pressed. Since  the  board  could  not  express  its  judgment  at  all  without  choos- 
ing the  language,  that  construction  is  not  tenable. 
v.l4p.no.2— 6 
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It  is  objected  that  the  notices  were  not  duly  published  because  sometimes 
printed  in  the  supplements.  The  supplements,  however,  in  this  particular 
instance,  were  part  and  parcel  of  the  newspaper  itself.  They  constituted 
only  a  third  sheet  when  there  was  too  much  matter  for  the  usual  two-sheet 
issue.  Why  they  were  designated  as  "supplements"  I  do  not  know,  nor  does 
it  matter.  The  mere  fact  that  the  word  "supplement"  was  printed  at  the 
head  could  not  change  their  character.  I  have  looked  in  vain  for  any  evi- 
dence to  sustain  the  finding  that  the  so-called  supplement  was  not  circulated 
co-extensively  with  the  balance  of  the  paper.  All  the  evidence  upon  the  sub- 
ject is  the  other  way. 

If  I  am  correct  in  my  conclusions  as  to  this  point,  the  remaining  objections 
do  not  require  much  consideration. 

That  the  benefits,  as  shown  in  the  report,  are  less  than  the  cost  of  the  im- 
provement, has  been  already  sufficiently  noticed.  If  the  interveners  in  their 
cross-complaint  have  improvidently  admitted  the  construction  of  the  act  con- 
tended for,  it  will  not  help  the  plaintiffs.  It  cannot  change  the  meaning  of 
the  law,  or  the  legal  effect  of  the  finding.  If  there  was  a  valid  law  authoriz- 
ing the  improvement,  and  the  board  was  authorized  to  act  and  the  county 
court  obtained  jurisdiction,  the  plaintiffs  cannot  complain  here  of  mere  ir- 
regularities or  bad  conduct  on  the  part  of  the  commissioners  for  which  that 
court  could  have  afforded  relief.  The  alleged  frauds  were  all  such  as  by  the 
exercise  of  a  proper  diligence  ought  to  have  been  known  by  the  interested  par- 
ties in  time  to  present  to  the  county  court.  This  action  is  by  the  property 
owners  on  the  east  side  of  the  street;  the  property  taken  was  immediately 
opposite.  It  is  averred  that  the  commissioners,  willfully  and  intentionally, 
determined  the  value  of  lots  taken  to  be  more  than  three  times  as  much  as 
they  in  fact  were,  and  omitted  from  their  estimate  of  benefits  to  the  same  lots 
about  two-thirds  of  the  actual  benefit.  This  overestimate  of  damages  and 
underestimate  of  benefits,  so  far  as  I  can  judge  from  the  statement  of  the  case 
in  the  record,  seems  to  be  fully  sustained.  But  the  report  showed  fully  what 
the  estimates  were,  and  the  injustice  was  so  obvious  that  a  mere  inspection 
by  those  familiar  with  the  property,  as  the  plaintiffs  were,  could  not  fail  to 
disclose  the  fact.  As  to  the  interest  of  Bryant,  one  of  the  commissioners,  I 
find  no  evidence  of  it  except  the  admission  in  the  cross-complaint  that  he  had 
for  seven  or  eight  years  owned  the  undivided  half  of  a  certain  lot  on  the  north- 
east corner  of  Dupont  and  Morton  streets,  which  fact  appeared  upon  the  maps 
and  reports  made  by  the  commissioners. 

But  admitting  the  validity  of  the  statute,  and  that  the  preliminary  steps 
were  taken  which  authorized  the  work  to  be  done,  the  plaintiffs  cannot  now 
maintain  this  action.  The  statute,  as  I  have  already  stated,  manifested  very 
plainly  that  the  improvement  was  to  be  made  for  their  special  benefit,  and 
that  they  were  to  bear  the  entire  cost.  They  were  afforded  an  opportunity, 
even  after  the  board  was  organized,  to  arrest  proceedings,  if  a  majority  in 
value  of  frontage  should  be  of  opinion  that  it  would  not  be  to  their  advantage; 
and  were  distinctly  notified  that  if  they  permitted  it  to  be  completed  their  ac- 
quiescence would  be  deemed  an  absolute  acceptance  by  them  of  the  lien  cre- 
ated by  the  act.  Under  such  circumstances,  they  could  not  remain  silent,  and 
permit  the  money  obtained  of  the  bondholders  to  be  expended  in  the  improve- 
ment of  their  property,  and  then  escape  liability  on  the  plea  that  the  officers 
charged  with  the  work,  who  were  in  a  sense  their  agents,  were  guilty  of  mis- 
conduct and  fraud,  which  they  by  proper  diligence  could  have  prevented. 

The  pleadings  and  the  briefs  are  full  of  the  most  positive  charges  of  fraud 
and  corruption  against  the  commissioners,  and,  although  apparently  hurled 
at  the  board,  they  are  constantly  put  forward  as  though  the  bondholders  were 
in  some  way  responsible  for  them.  They  represent  themselves  as  victims  who 
should  be  relieved  at  the  expense  of  those  who  were  induced  by  their  former 
silence  to  loan  the  money  to  improve  their  property.    There  was  fault  and 


Digitized  by 


Google 


CaL]  LENT  V.  TILSON.  83 

culpability  over  and  above  that  of  the  board  which  is  charged  with  the  perpe- 
tration of  the  frauds.  The  culpability  is  on  the  part  of  the  lot-owners  who 
remained  silent  while  the  bondholders  were  advancing  the  money  to  their 
agents  and  it  was  being  expended  by  them  for  their  benefit.  I  see  no  reason 
why  the  legislature  might  not  declare,  by  a  law  before  the  fact,  that  such  re- 
missness shall  constitute  an  estoppel.  Certainly*  under  such  circumstances, 
a  court  of  equity  would  not  lend  its  aid  to  the  plaintiffs.  Authorities  are  not 
wanting  on  this  point,  many  of  them  going  much  farther  than  this  court  is 
prepared  to  go.  They  fully  sustain  the  proposition,  however,  that  it  is  com- 
petent for  the  legislature  to  declare  that  the  tacit  acquiescence  of  parties  in- 
terested, and  their  failure  to  challenge  proceedings  while  in  progress,  will  es- 
top them  from  questioning  them  after  they  are  completed;  that  they  cannot 
accept  the  benefits  and  avoid  the  burdens. 

In  Palmer  v.  Stumph,  29  Ind.  329,  an  assessment  was  laid  for  the  improve- 
ment of  a  street,  under  a  statute  which  provided  for  an  appeal,  but  declared 
that  no  question  or  act  shall  be  tried  which  may  arise  prior  to  the  making  of 
the  contract.  The  court  held  that  the  plain  intent  was  that  the  owner  should 
not  remain  silent  until  he  had  secured  the  full  benefit  of  the  work,  and  then 
avoid  payment.  It  is  said:  "If  he  denies  the  power  of  the  council  to  order 
the  improvement,  he  must  test  the  question  by  injunction  before  the  work  is 
done.  Acquiescence  in  the  action  of  the  council  is  by  law  made  to  estop  him 
from  going  behind  the  making  of  the  contract." 

The  same  statute  was  under  consideration,  and  the  same  ruling  made,  in 
Commissioners  Allen  Co.  v.  Silvers,  22  Ind.  491.  See,  also,  Quintan  v.  My- 
ers, 29  Ohio  St.  500;  State  v.  Wertzel,  62  Wis.  184, 22  N.  W.  Hep.  150;  People 
v.  Common  Council,  65  Barb.  9;  State  v.  Mayor,  40  N.  J.  Law,  244;  Kellogg 
v.  Ely,  15  Ohio  St.  64;  Pittsburgh  v.  Soott,  1  Pa.  St.  309;  Patterson  v.Bau- 
mer,  43  Iowa,  477;  Weber  v.  City  of  San  Francisco,  1  Cal.  455. 

I  think  the  cause  should  be  remanded,  with  directions  to  dissolve  the  in- 
junction and  dismiss  the  complaint.    So  ordered* 

We  concur:    Seabls,  C.  J.;  Thornton,  J.;  McFarland, 

MoKjnstry,  J.,  (concurring. )  I  concur  in  the  order  of  judgment  directing 
the  court  below  to  dismiss  the  complaint. 

1.  If  there  were  irregularities  in  the  proceedings  to  widen  Dupont  street, 
which  did  not  deprive  the  plaintiffs  of  opportunities  to  contest  them,  they 
should  Jiave  been  objected  to  in  the  course  of  the  proceedings.  If  the  statute 
is  a  valid  statute,  but  it  appears  from  the  record  that  there  were  omissions, 
defects,  or  departures  from  the  procedure  prescribed  by  the  statute,  which 
render  the  assessment  of  the  commissioners,  or  judgment  of  the  county  court 
invalid,  for  want  of  jurisdiction  of  the  persons  or  property  of  the  plaintiffs, 
each  of  the  plaintiffs  had  a  plain,  speedy,  and  adequate  remedy  at  law,  by 
means  of  the  writ  of  certiorari.  Swing  v.  City  of  St  Louis,  5  Wall.  413; 
Spring  V.  W.  Co.  v.  Bryant,  52  Cal.  132;  People  v.  El  Dorado.  8  Cal.  61; 
People  v.  Board  of  Delegates,  14  Cal.  479. 

2.  And  so,  if  the  assessment  or  judgment  is  void  because  of  the  invalidity 
of  the  statute,  each  of  the  plaintiffs  could  have  resorted  to  certiorari.  More- 
over, if  the  act  of  March  13, 1876,  is  unconstitutional  and  void,  as  contended 
by  counsel  for  respondents,  a  sale  of  the  lands  assessed,  and  the  tax  collector's 
deeds  thereof,  would  constitute  no  cloud  on  the  title  of  the  plaintiffs.  An  in* 
junction  will  not  be  issued  to  restrain  the  collection  of  a  tax  or  assessment  by 
the  sale  of  real  property,  unless  it  appears  that  the  plaintiff  would  suffer  irrep- 
arable injury,  or  an  injunction  is  necessary  to  prevent  a  multiplicity  of  suits, 
or  the  sale  would  cast  a  cloud  on  his  title.  Dean  v.  Davis,  51  Cal.  407; 
Houghton  v.  Austin,  47  Cal.  647;  Savings  &  Loan  Soc.  v.  Austin,  46  Cal. 
448;  Wiggin  v.  Mayor,  9  Paige,  23;  Dows  v.  City  of  Chicago,  11  Wall.  108; 
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Central  P.  R.  Co.  v.  Corcoran,  48  CaL  65.  When  a  statute  gives  to  a  tax 
deed,  the  tax  being  levied  by  a  valid  law,  effect  as  evidence  prima  facie  of  the 
regularity  of  the  assessment,  and  of  all  proceedings  under  it,  the  deed  may 
create  a  cloud.  Palmer  v.  Boling,  8  Cal.  384;  Bucknall  v.  Story,  36  Cal. 
73;  Pattenw.  Greene,  13  Cal.  328;  High  v.  Shoemaker,  22  Cal.  372;  People 
v.  Crockett,  83  Cal.  157.  But  whatever  effect  the  legislature  may  attempt 
to  give  to  a  tax  or  assessment  deed  as  evidence,  every  such  deed  must  be  read 
with  the  statute  under  which  it  purports  to  have  been  issued,  and,  if  the  stat- 
ute is  void,  the  deed  issued  under  it  can  cast  no  cloud  on  tho  true  title. 

3.  At  a  very  early  day  in  the  judicial  history  of  this  state  it  was  held  where 
an  assessment  was  laid  for  improving  a  street,  thereby  benefiting  the  property 
of  the  plaintiff  in  common  with  the  property  of  other  persons,  and  the  im- 
provement was  completed  without  the  plaintiff's  interposing  to  prevent  it,  an 
injunction  to  prevent  the  sale  for  the  assessment  was  properly  denied  on  the 
ground  that  he  who  seeks  equity  must  do  equity ;  and  that  the  city  should  be 
permitted  to  proceed  and  sell  the  plaintiff's  land,  leaving  him  after  the  sale 
to  the  technical  rights  which  he  set  up  in  his  bill.  Weber  v.  City  of  San 
Francisco,  1  Cal.  455.  I  know  of  no  case  in  which  the  doctrine  of  that  case 
has  been  expressly  overruled,  or  overruled  by  necessary  implication.  And 
while  there  is  some  conflict  in  the  decisions  of  the  courts  of  the  several  states 
with  reference  to  the  conditions  under  which  equity  will  interpose  to  enjoin 
the  sale  of  lands  for  assessments,  there  is  ample  authority  to  uphold  the  view 
taken  by  the  supreme  couit  of  this  state  in  Weber  v.  San  Francisco.  "One  of 
the  first  of  these  [equitable  principles]  is  that  parties  coming  into  equity  must 
do  equity.  *  *  *  If  parties  cannot  come  into  equity  without  submitting 
to  do  equity ,  a  fortiori  they  cannot  come  for  the  summary  interference  of  the 
court  when  their  conduct  before  coming  has  been  such  as  to  prevent  equity 
from  being  done."  Per  Turner,  L.  J.,  Great  Western  Ry.  v.  Oxford,  etc., 
Ry.  Co.,  3  De  Gex,  M.  &  G.  359.  Here  the  plaintiffs  with  full  knowledge  of 
what  was  done  by  the  officers  and  others  under  color  of  the  statute, — for  the 
contrary  is  not  alleged,  found,  or  proved, — with  full  knowledge  of  all  the 
acts  of  which  they  now  complain  as  wrongful  and  unlawful,  remained  qui- 
escent until  they  had  received  the  benefits  of  the  work.  The  legislature  had 
declared  that  their  lands  would  be  benefited,  and  there  is  nothing  in  the 
record  to  indicate  that  their  lands  were  not,  in  fact,  benefited  to  the  full 
amount  for  which  they  have  been  or  will  be  assessed.  When  the  complaint 
was  filed,  valuable  buildings  belonging  to  many  different  persons  may  have 
been  removed  or  destroyed,  and  the  work  of  widening  the  street  had  been 
completed  at  very  great  expense.  So  far  as  appears,  while  great  loss  and 
injury  to  others  would  be  the  consequence  of  an  injunction  herein,  the  plain- 
tiffs will  suffer  no  real  injury  by  a  denial  of  an  injunction.  Under  these  cir- 
cumstances, I  think  it  clear  that  the  plaintiffs  so  far  acquiesced  in  the  work 
of  widening  the  street  and  the  issue  of  the  bonds  as  that  they  should  have 
been  denied  an  injunction  decree.  Lux  v.  Hag  gin,  10  Pac.  Rep.  694,  and 
cases  there  cited. 

Where  the  county  commissioners  contracted  for  the  building  of  a  bridge 
without  legal  authority,  and  the  bridge  was  completed,  it  was  adjudged  that 
payment  for  it  could  not  be  enjoined  at  the  suit  of  a  tax-payer.  Clark  v. 
Dayton,  6  Neb.  193.  When  an  improvement  had  been  made  along  a  public 
street,  to  which  the  owner  of  property  abutting  thereon  had  made  no  objec- 
tion until  after  its  completion,  upon  a  bill  being  filed  by  him  to  enjoin  the  as- 
sessment for  want  of  notice,  it  was  held  he  must  do  equity  by  paying  the 
amount  which  his  property  was  benefited.  Barker  v.  Omaha,  16  Neb.  269, 
20  N.  W.  Rep.  382.  In  Indiana  the  doctrine  has  been  carried  further,  and  it 
is  settled  that  a  property  owner  cannot  quietly  permit  money  to  be  expended 
in  a  work  which  benefits  his  land  under  a  contract  with  a  city,  and  then  deny 
the  power  of  the  city  to  make  tne  contract.    Palmer  v.  Stumph,  29  Ind.  329; 
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Hellenkamp  v.  Lafayette,  80  Ind.  194;  City  of  Lafayette  v.  Fowler,  84 
Ind.  146. 

4.  It  may  be  urged,  however,  that  equity  should  entertain  jurisdiction  of  a 
suit  like  the  present  "to  prevent  multiplicity  of  actions."  The  multiplicity 
of  actions  which  it  may  be  said  (although  in  the  absence  of  averment)  the 
complainants  here  seek  to  avoid  would  not  injuriously  affect  any  one  of  them. 
Cooley,  Tax'n,  (2d  Ed.)  771;  Dodd  v.  Hartford,  25  Conn.  232.  But,  if  that 
be  not  the  true  rule,  and  a  bill  may  be  filed  by  many  persons  to  enjoin  sales 
of  the  separate  property  of  each  for  the  same  assessment;  if  the  only  neces- 
sary community  of  interest  among  the  plaintiffs  is  in  the  questions  at  issue  to 
be  decided  by  the  court, — "in  the  mere  external  fact  that  all  their  remedial 
rights  arose  at  the  same  time,  are  of  the  same  kind,  involve  similar  auestions 
of  fact,  and  depend  upon  the  same  questions  of  law,"  (1  Pom.  Eq.  §  260,) — 
the  question  still  remains:  Will  a  suit  be  entertained  to  prevent  multiplicity, 
when  it  appears  that  no  one  of  the  plaintiffs  could  separately  demand  equita- 
ble relief?  The  cases  sometimes  supposed  to  do  so  do  not,  when  examined, 
answer  the  foregoing  question  in  the  affirmative. 

Kennedy  v.  City  of  Troy,  14  Hun,  308,  and  Clark  v.  Village  of  Dunkirk, 
12  Hun,  181,  were  cases  in  which  it  was  held  that,  when  an  assessment  is  in- 
-  valid,  but  such  invalidity  is  shown  only  by  matters  dehors  the  record,  which 
in  itself  is  in  all  respects  regular,  and  within  the  power  and  jurisdiction  of 
the  authority  laying  the  same,  an  action  in  equity  may  be  maintained  by  any 
one  upon  whose  reS  estate  an  apparent  lien  has  been  created  by  the  assess- 
ment on  behalf  of  himself  and  others  in  like  situation;  but  to  justify  such 
an  action  it  must  be  alleged  in  the  complaint  that  the  assessment  is  regular 
upon  its  face,  and  apparently  in  accordance  with  the  provisions  of  the  law 
authorizing  it. 

In  Ireland  v.  City  of  Rochester,  51  Barb.  435,  the  supreme  court  said: 
"The  assessment  being  void  as  to  the  plaintiffs,  their  right  to  maintain  this 
action  is  clear,  not  only  to  avoid  a  multiplicity  of  suits,  but  to  remove  a  cloud 
from  their  respective  titles;"  citing  14  N.  Y.  534.  The  case  referred  to  is 
Heywood  v.  City  of  Buffalo,  14  N.  Y.  535.  That  was  a  suit  by  a  single 
plaintiff,  and  the  decision  was:  When  an  action  was  brought  to  restrain  the 
collection  of  and  annul  an  alleged  illegal  assessment,  which,  if  legal,  was  a 
lien  on  the  plaintiff's  real  estate,  but  the  complaint  did  not  show  but  that  its 
invalidity  appeared  on  the  [face  of  the]  proceedings  imposing  it,  on  demurrer 
to  the  complaint,  held  the  action  could  not  be  maintained.  And  in  Scqfleld 
v.  Lansing ,  17  Mich.  437,  the  supreme  court  of  Michigan  held  that,  when  by 
the  provisions  of  a  city  charter  a  tax  was  declared  to  be  a  lien  on  premises, 
it  constituted  a  cloud  on  the  title.  In  these  cases  each  of  the  plaintiffs  could 
have  claimed  separately  (as  was  held  by  the  courts  of  New  York  and  Michi- 
gan) the  aid  of  equity  to  remove  a  cloud  from  his  title,  as  well  as  have  main- 
tained his  action  or  defense  at  law.  In  some  of  them  the  plaintiffs  were  per- 
mitted to  join  as  plaintiffs  in  an  equitable  suit,  because  the  title  to  their 
respective  tracts  of  land  was  affected  by  the  same  cloud,  created  by  the  same 
proceedings. 

Even  if  there  are  cases  in  which  each  of  the  several  plaintiffs  would  not  be 
allowed  to  maintain  a  separate  suit  in  equity,  but  yet  all  would  be  entitled  to 
unite  in  one  suit  for  the  determination  of  questions  which  might  arise  in 
separate  actions  at  law,  the  result  herein  must  be  the  same.  The  plaintiffs, 
by  their  acquiescence  and  consent,  having  lost  their  right  to  ask  the  aid  of 
equity  by  injunction,  the  court  ought  not  to  have  granted  to  all  that  which  it 
should  refuse  to  each.  To  grant  the  injunction  to  all  because  each  may  be 
subjected  to  a  separate  action  at  law  is  to  reward  the  laches  and  neglect  which 
has  deprived  each  of  his  right  to  seek  the  equitable  relief.  The  acquiescence 
which  estops  the  plaintiff  from  obtaining  an  injunction  is  in  the  nature  of  a 
defense  in  equity,  and,  by  holding  all  estopped  by  such  acquiescence,  it  * 
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not  necessarily  held  that  the  plaintiffs  were  improperly  united  as  plaintiffs, 
whether  they  were  united  to  prevent  multiplicity  of  actions  or  for  any  other 
reason.  It  is  simply  to  say  that  none  of  the  plaintiffs  are  entitled  to  the  pre- 
ventive decree. 

Paterson,  J.,  (dissenting  A  I  think  the  judgment  should  he  affirmed.  I 
assent  to  some  of  the  propositions  advanced  in  the  leading  opinion,  but  the 
statute  and  proceedings  in  controversy  are  in  many  respects,  it  seems  to  me, 
plainly  violative  of  that  clause  in  the  constitutional  declaration  of  rights, 
which  says:  "No  person  shall  be  deprived  of  *  *  *  property  without 
due  process  of  law." 

1.  That  the  act  itself  should  provide  for  "due  notice"  to  the  property 
owner,  and  afford  him  an  opportunity  to  be  heard,  is  settled  beyond  all  con- 
troversy; and,  whatever  may  be  the  conflict  of  opinion  upon  the  question  of 
what  is  "due  notice,"  there  can  be  no  question  that  it  should  be  notice  of  a 
full  hearing  as  to  time,  place,  and  liability.  Section  7  is  the  only  provision 
which  assumes  to  satisfy  this  requisite,  but  it  provides  no  notice  at  all.  It 
affords  no  notice  of  a  hearing,  and  none  was  given*  It  provides  for  a  notice, 
after  assessment  is  complete,  that  the  report  "is  open  for  inspection."  It  is 
true  section  8  attempts  to  give  any  person  dissatisfied  with  the  report  a  hear- 
ing upon  petition  before  the  county  court,  which  court  could  not,  under  sec- 
tions 6  and  8,  art.  6,  of  the  old  constitution,  be  clothed  with  jurisdiction  of 
any  case  involving  the  title  or  possession  of  real  property;  but  it  is  only  by 
implication,  if  at  aJl,  that  the  court  could  aid  him,  the  language  of  the  stat- 
ute being:  "It  shall  be  in  the  discretion  of  the  court,  after  hearing  and  con- 
sidering said  application,  to  allow  or  deny  the  same. "  As  to  those,  however, 
who  were  satisfied  with  the  report,  which  had  been  left  "open  for  inspec- 
tion, "  there  is  no  hearing  provided,  although  the  court  is  given  in  such  cases 
absolute  power  to  fix  values  and  assess  damages  of  its  own  motion,  and  ac- 
cording to  its  own  rules  and  estimates,  notwithstanding  the  report  of  the  com- 
missioners, with  which  the  owner  may  be  content. 

The  following  is  the  concluding  portion  of  section  8:  "But,  in  case  no  such 
petition  shall  be  filed  with  said  county  court  within  the  time  above  limited 
for  the  filing  thereof,  the  said  report  shall  be  presented  by  the  said  board  to 
the  said  county  court,  with  a  petition  to  the  court  that  the  same  be  approved 
and  confirmed  by  the  court.  The  court  shall  have  power  to  approve  and  con* 
firm  said  report,  or  refer  the  same  back  to  said  board,  with  directions  to  alter 
or  modify  the  same  in  the  particulars  specified  by  the  court  in  the  order  re- 
ferring the  same  back;  and  thereupon  the  said  board  shall  proceed  to  make 
the  alterations  and  modifications  specified  in  the  order  of  said  court  The 
alterations  and  modifications  aforesaid  being  made,  the  report  shall  be  again 
submitted  to  the  said  court;  and  if  the  court,  upon  examination,  shall  find 
that  the  alterations  and  modifications  have  been  made  according  to  the  direc- 
tions contained  in  said  order,  the  said  court  shall  approve  and  confirm  the 
same  by  an  order  to  be  entered  on  its  minutes;  but,  if  the  said  board  shall 
have  neglected  or  failed  to  make  the  alterations  and  modifications  set  forth  in 
the  order  of  reference,  the  court  may  again  refer  the  report  back  to  said  board, 
and  so  on  until  its  original  order  of  alteration  and  modification  shall  have 
been  complied  with  by  said  board,  and  the  said  court  shall  then  approve  and 
confirm  said  report."    St.  1875-76,  p.  486,  §  8. 

Of  course,  if  we  can  say  that  the  citizens  of  the  state  are  charged  with  no- 
tice of  all  the  acts  of  the  legislature  affecting  their  private  interests,  and  must 
be  on  the  alert  to  prevent  fraud  in  the  carrying  out  of  the  work  provided  for, 
the  objection  just  considered  is  not  well  taken;  but  that  would  be  equivalent 
to  saying  that  "notice"  and  "opportunity  to  be  heard,"  are  not  essential  ele- 
ments of  "due  process  of  law." 

2.  We  might  be  able  to  overlook  the  defects  referred  to  if  it  were  clear  that 
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the  parties  whose  property  was  affected  had,  as  matter  of  fact,  due  notice  and 
substantial  hearing;  but,  as  I  read  the  record,  such  is  not  the  case  here. 
Many  of  the  orders  seem  to  have  been  made  nunc  pro  tunc  in  regard  to  the 
time  for  hearing.  Several  of  the  petitions  were  set  for  hearing  on  December 
8tb.  On  that  day  no  orders  were  made;  nothing  was  done  until  December 
15th,  when  they  were  continued  to  December  18th.  On  December  19th 
the  whole  matter  was  continued  to  and  set  for  hearing  December  22d.  There* 
after,  and  without  further  notice  or  opportunity  to  appear,  the  court,  on  an 
ex  parte  motion,  took  up  the  case  and  finally  disposed  of  the  matters  before 
it,  two  days  before  the  day  set  for  regular  hearing.  These  interesting,  if  not 
suspicious,  facts  appear  on  the  face  of  the  court's  records,  and  in  ordinary 
cases  would  not  support  a  Judgment.  Tompkins  v.  Clackamas*  4  Pac.  Rep. 
1210. 

3.  The  report  and  judgment  show  that  the  assessment  was  for  about 
$100,000  in  excess  of  the  benefits.  If  I  understand  the  authorities  on  this 
proposition,  a  statute  which  imposes  an  assessment  in  excess  of  special  bene- 
fits is  unconstitutional.  Davidson  v.  New  Orleans,  84  La.  Ann.  170;  Taylor 
v. Palmer,  31  Cal.  254;  Creighton  Y.Mason,27  Cal.  624;  Inre Market  St.,  49 
Cal.  549;  Chicago  v.  Zarned,  34  HI.  203. 

It  maybe  admitted  that  the  legislature  had  the  power  to  declare  the  benefit, 
but  I  fail  to  find  any  declaration  of  that  kind  in  the  act  referred  to.  It  is  true 
the  act  speaks  of  "the  district  hereinafter  described  as  benefited  by  said  widen- 
ing, "  but  there  is  no  direct  finding  of  the  fact  of  benefit  therein  by  the  legis- 
lature. On  the  contrary,  the  board  of  commissioners  are  therein  directed  to 
ascertain  and  fix  the  extent  of  damages  and  benefits  "according  to  the  judg- 
ment of  the  board."    Section  7. 

4.  The  bondholders  stand  in  no  better  position  than  the  municipal  author- 
ities. The  bonds  are  not  general  or  ordinary  municipal  bonds,  issued  for  the 
benefit  of  the  general  fund.  They  are  payable  out  of  a  special  fund,  raised  by 
special  tax,  on  a  small  district.  They  do  not  show  on  their  face  that  the  act 
has  been  complied  with, — which  is  essential  even  if  the  act  referred  to  be  valid, 
— and  consequently  they  are  not  negotiable  so  as  to  cut  off  the  defenses  claimed. 
Carroll  Co,  v.  Smith,  18  lleporter,  83;  Williams  v.  Robei'ts,  88  111.  11;  Cag- 
win  v.  Hancock,  64  N.  Y.  532;  Craig  v.  Andes,  93  N.  Y.  405;  Lyons  v. 
Chamberlain,  89  N.  Y.  585. 
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White  v.  Superior  Court,  eta    (No.  11,614.) 
(Supreme  Court  of  California.    June  7, 1887.) 
New  Trial— Practice— PROHrBrrrox. 

Under  the  California  practice,  where  the  notice  of  the  intention  to  move  for  a 
new  trial,  as  served  upon  the  opposite  party,  specifies  that  the  motion  will  be  heard 
upon  a  statement  of  the  case,  and  the  notice  is  not  tiled,  and  no  draught-statement 
of  the  case  for  new  trial  has  been  served  or  filed,  the  trial  court  has  no  power  to 
consider  the  motion  ;  and  if  it  persists  in  doing  so  the  supreme  court  will  issue  a 
writ  of  prohibition  to  prevent  it. 

In  bank.    Petition  for  writ  of  prohibition. 

The  petition  prayed  that  a  writ  of  prohibition  issue  directing  that  the  su- 
perior court,  and  judge  thereof,  be  absolutely  restrained  from  any  further  pro- 
ceedings in  the  hearing  of  motion  for  new  trial  in  the  case  of  White  v.  Guten- 
berg er,  which  was  an  action  brought  originally  in  a  justice's  court  to  recover 
a  debt  of  $100. 

Wilbur  F.  Qeorge9  for  petitioner.    Grove  X.  Johnson,  for  respondent* 

By  the  Court.  On  appeal  from  the  justice's  court  upon  questions  both 
of  law  and  fact,  the  action  (  Wliite  v.  Qutenberger)  was  retried  in  the  supe- 
rior court,  and  a  judgment  therein  rendered  in  favor  of  the  plaintiff,  the  pe- 
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titioner  for  prohibition.  The  defendant  Gutenberger  served  a  notice  of  in- 
tention to  move  for  a  new  trial,  specifying  that  said  motion  would  be  heard 
upon  a  statement  of  the  case,  but  such  notice  was  never  filed.  No  draught* 
statement  of  the  case  for  new  trial  was  ever  served  or  filed  by  the  defendant 
in  said  action.  Neither  the  plaintiff,  White,  nor  his  counsel,  ever  stipulated 
that  the  statement  of  facts  on  which  the  cause  was  tried,  should  be  adopted 
as  the  statement  on  motion  for  new  trial,  nor  was  it  ever  agreed  between 
White  and  Gutenberger,  or  their  respective  counsel,  that  the  motion  should 
be  heard,  although  the  notice  of  intention  was  not  filed.  The  notice  of  in- 
tention to  move  for  new  trial  was  served  July  10,  1882.  The  present  pro- 
ceeding was  commenced  May  5, 1886.  December  15,  1885,  plaintiff,  White, 
moved  to  dismiss  the  motion  for  new  trial  on  the  grounds  (1)  no  notice  of 
intention,  etc.,  had  been  filed;  (2)  no  statement  had  been  served  or  filed,  or 
any  affidavits,  etc. 

The  superior  court  has  no  jurisdiction  to  hear  and  determine  the  motion. 
Ordered  and  adjudged  that  the  writ  issue  prohibiting  said  superior  court,  and 
the  judge  thereof,  as  prayed  for  in  the  petition  herein. 


71  Cal.  368 

Hecht  v.  Slaney  and  others.    (No.  11,908.) 
(Supreme  Court  of  California.    May  28,  1887.) 

1.  Limitation  of  Actions— Running  of  Statute— Implied  Trust. 

Upon  a  suit  to  subject  to  the  satisfaction  of  a  judgment  property  of  an  insolvent 
debtor,  upon  which  he  has  tiled  a  declaration  of  homestead,  and  which  he  has  pro- 
cured to  be  set  apart  to  him  as  exempt  in  insolvency  proceedings,  upon  the  ground 
that  the  property  was  not  subject  to  be  selected  as  a  homestead,  ana  that  the  order 
in  the  insolvency  proceedings  was  obtained  by  fraud,  and  without  notice  to  the 
parties  interested,  and  that,  therefore,  the  debtor  holds  the  property  as  trustee  for 
his  creditors,  the  statute  of  limitations  will  begin  to  run  at  least  from  the  time  when 
the  stay  effected  by  the  insolvency  proceedings  ceased  to  operate. 

2.  Same— Notice. 

A  party  is  presumed  to  know  whatever  he  might  with  reasonable  diligence  have 
discovered ;  and  when  the  fundamental  facts  upon  which  an  alleged  fraud  rests 
are  matters  of  public  record,  open  to  his  inspection,  ignorance  of  the  fraud  will  not 
excuse  his  laches,  nor  stay  the  running  of  the  statute  of  limitations. 

Commissioners'  decision.    Department  2. 
Appeal  from  superior  court,  Los  Angeles  county. 
Graves  &  O'Melveny  and  Chapman  &  Hendrick,  for  appellant.    H.  M. 
Smith  and  W.  H.  Clark,  for  respondents. 

Belcher,  C.  C.  This  is  an  appeal  by  the  plaintiff  from  a  judgment  entered 
against  him,  after  demurrer  sustained  to  his  complaint.  The  facts  set  forth 
in  the  complaint  may  be  briefly  stated  as  follows :  On  the  seventeenth  day  of 
May,  1879,  S.  W.  Levy  recovered  a  judgment  in  the  district  court  of  the 
Twenty-third  judicial  district  of  this  state  against  the  defendant  William 
Slaney  for  the  sum  of  $2,296.17,  and  832.20  costs.  On  the  tenth  of  May, 
1884,  Levy  assigned  the  judgment  to  the  plaintiff,  and  no  part  of  it  has  ever 
been  paid.  On  the  twenty-fourth  of  July,  1879,  Slaney  filed  a  petition  in  in- 
solvency in  the  county  court  of  Los  Angeles  county,  and  on  the  same  day  an 
order  was  made  staying  all  proceedings  against  him;  which  order  remained 
in  full  force  till  the  twenty-eighth  of  February,  1882.  On  the  thirtieth  of 
August,  1879,  H.  M.  Mitchell,  sheriff  of  Los  Angeles  county,  was  appointed 
assignee  of  the  estate  of  Slaney,  and  received  the  usual  assignment;  and  he 
continued  to  act  as  such  assignee  until  he  was  discharged,  on  the  twenty* 
eighth  of  February,  1882.  On  the  twenty-fifth  of  February,  1879,  Slaney 
was  the  owner  of  certain  real  property  in  the  city  of  Los  Angeles,  and  filed  a 
declaration  of  homestead  thereon.  On  the  seventeenth  of  September,  1879, 
he  filed  a  petition  in  the  county  court,  where  his  insolvency  proceedings  were 
pending,  asking  that  the  property  on  which  he  had  filed  his  declaration  of 
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homestead  be  exempted  and  set  apart  to  him.  The  petition  represented  that 
the  property  had  been  duly  selected  as  a  homestead,  and  was  exempt  from  exe- 
cution; and  without  any  notice  of  the  filing  of  the  petition,  or  of  the  time  set 
for  the  hearing  thereof,  the  property  was,  by  an  order  of  court  made  on  the 
twenty-fourth  of  January,  1880,  set  aside  to  him  as  a  homestead. 

It  is  then  alleged  that  the  representations  in  the  petition  were  false;  that 
the  property  was  then  worth  at  least  $10,000,  and  was  not  subject  to  be 
claimed  as  a  homestead,  because  at  the  time  of  its  selection,  and  up  to  the 
time  when  it  was  set  aside,  it  was  used  almost  wholly  for  business  purposes. 

It  is  further  alleged  that  the  representations  were  fraudulent,  and  made  for 
the  purpose  of  defrauding  his  creditors  by  withdrawing  this  property  from  the 
assignee's  hands,  and  that  it  really  constituted  all  the  assets  of  the  insolvent; 
that  neither  the  plaintiff  nor  his  assignor  had  any  notice  of  the  order  setting 
aside  the  property,  or  of  the  representations,  until  the  seventh  day  of  May, 
1884,  and  that,  by  reason  of  the  imposition  practiced  upon  the  court  in  pro- 
curing the  order,  he  became,  and  now  holds  the  property  as,  a  trustee  for  his 
creditors,  including  the  plaintiff. 

The  prayer  is  that  he  be  adjudged  to  hold  the  property  in  trust  for  his 
creditors,  and  that  it  be  sold,  and  the  proceeds  applied  to  the  payment  of  the 
debt  of  plaintiff,  and  other  creditors  who  may  come  in.  The  defendants,  other 
than  Slaney,  were  made  parties  to  the  action  because  they  claim  some  interest 
in  or  lien  upon  the  property. 

The  demurrer  was  upon  the  grounds — First,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  second,  that  Mitchell 
should  have  been  made  a  party  plaintiff;  third,  that  the  action  was  barred  by 
sections  336  and  343  of  the  Code  of  Civil  Procedure. 

The  action  was  commenced  on  the  ninth  day  of  April,  1886, — more  than  six 
years  after  the  homestead  was  set  aside,  and  more  than  four  years  after  the 
insolvency  proceedings  were  terminated, — and  it  was  brought  to  set  aside  a 
judgment,  and  to  establish  and  enforce  against  the  defendant  a  constructive 
trust.  The  plaintiff  set  forth  in  his  complaint  the  facts  in  regard  to  his 
judgment;  but  this  was  only  to  show  that  he  was  a  creditor,  and  as  such  en- 
titled, with  the  other  creditors,  to  the  relief  which  he  sought. 

The  theory  upon  which  the  action  was  commenced  evidently  was  that  the 
property  was  not  subject  to  be  selected  as  a  homestead,  and  so  the  declaration 
tiled  did  not  constitute  it  a  homestead,  and  that,  as  there  was  no  valid  home- 
stead when  the  order  was  made  setting  it  apart,  the  order  was  a  nullity,  and 
the  property  was  still  subject  to  the  payment  of  the  insolvent's  debts.  And 
this  theory  was  supposed  to  be  sustained  by  the  decisions  of  this  court.  Tier- 
Turn  v.  His  Creditors,  62  Cal.  286;  Laughlin  v.  Wright,  63  Cal.  113;  Matzen 
v.  Shaefer,  65  Cal.  81,  3  Pac.  Rep.  92. 

In  this  view  of  the  case  the  principal  question  is,  was  the  action  barred  by 
the  statute  of  limitations?  Whatever  may  once  have  been  the  rule,  it  is  now 
well  settled  that  the  statute  of  limitations  runs  in  favor  of  a  defendant  charge- 
able as  a  trustee  of  an  implied  trust,  and  it  is  not  necessary,  in  order  to  set  the 
statute  in  motion,  that  he  should  have  denied  or  repudiated  the  trust.  Howell 
v.  Howell,  15  Wis.  55;  Haynie  v.  Hall,  5  Humph.  290;  Wilmerding  v.  Rush, 
83  Conn.  67;  Kennedy  v.  Baker,  59  Tex.  150;  Currey  v.  Allen,  34  Cal.  254; 
Perry,  Trusts,  §  865.  In  such  a  case  the  statute  begins  to  run  when  the  wrong 
complained  of  is  done,  and  under  our  Code  the  limitation  is  four  years.  Sec- 
tion 343,  Code  Civil  Proc;  Piller  v.  Soutliei-n  Pac.  R.  Co.,  52  Cal.  42. 

As  the  plaintiff's  action  was  commenced  more  than  four  years  after  the  or- 
der staying  all  proceedings  against  the  insolvent  ceased  to  be  in  force,  it  was 
clearly  barred,  unless  saved  by  the  averment  in  the  complaint  that  neither 
the  plaintiff  nor  his  grantor  had  any  notice  of  the  order  setting  aside  the 
homestead,  or  of  the  false  and  fraudulent  representations  in  the  petition  ask- 
ing that  it  be  set  aside,  until  the  seventh  of  May,  1884, 
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But  these  were  matters  of  record  in  the  court,  Tvhich;  with  reasonable  dil- 
igence, Levy,  the  assignor,  might  seasonably  have  known,  and,  it  would  seem, 
should  have  known.  As  no  averment  is  made  to  the  contrary,  it  must  be 
presumed  that  he  actually  knew  of  the  filing  of  the  declaration  of  homestead, 
of  the  value  and  use  of  the  property  at  that  time,  and  that,  notwithstanding 
the  declaration,  it  did  not  become  a  homestead  in  fact;  that  proceedings  in  in- 
solvency were  commenced,  and  regularly  conducted  to  an  end ;  and  that  he, 
as  a  creditor,  was  entitled  to  have  the  property  sold,  and  the  proceeds  distrib- 
uted. Still,  though  no  dividend  was  received,  both  he  and  the  plaintiff  slept 
on  their  rights  for  years.  No  reason  being  assigned  why  notice  of  the  repre- 
sentations and  order  was  not  sooner  had,  the  case  would  seem  to  be  one  where 
the  maxim,  vigilantibus  non  dormientibus,  jura  subveniunt,  has  peculiar 
application.  The  rule  in  such  cases  is  that  a  party  is  presumed  to  know  what* 
ever  he  might  with  reasonable  diligence  have  discovered:  and  when  the  fun* 
damental  facts  upon  which  the  alleged  frauds  rest,  are  matters  of  public  rec- 
ord, open  to  his  inspection,  ignarance  of  the  fraud  will  not  excuse  his  laches, 
nor  stay  the  running  of  the  Btatute.  Smith  v.  Talbot,  18  Tex.  775;  Nudd 
v,  Hamblin,  8  Allen,  130;  Manning  v.  San  Jacinto  Tin  Co.,  7  Sawy.  418, 9 
Fed.  Rep.  726. 

It  follows,  in  our  opinion,  that  the  action  was  barred,  and  the  Judgment 
should  be  affirmed. 

We  concur:    Foots,  C;  Hatnb,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 


72  Cal.  390 

People  o.  Brown.    (No.  20,277.) 

{Supreme  Court  of  California.    May  SI,  1887.; 

Qualification  of  Juror— Opinion— Cross-examination. 

Where  a  proposed  juror,  who  was  challenged  for  actual  bias,  stated  on  his  ex- 
amination that  he  had  formed  an  opinion  on  the  subject  of  defendant's  guilt  which 
it  would  require  evidence  to  remove,  but  that  he  could  give  the  defendant  a  fair 
trial,  held,  that  the  exclusion  of  questions  asked  by  defendant's  counsel,  evidently 
designed  to  brin«  out  the  character  and  force  of  the  opinion,  was  error.1 

Department  1.    Appeal  from  superior  court,  Tulare  county. 

Trial  for  murder.  Defendant  was  convicted.  The  point  referred  lo  in 
last  paragraph  of  the  opinion  is  the  exclusion  by  the  court  of  a  question  put 
by  defendant  to  a  witness,  as  follows:  "Question.  Was  the  wound  inflicted 
on  the  breast  of  Luther  Brown  (deceased)  made  by  the  entry  or  exit  of  the 
bullet?"  The  objection  was  that  no  sufficient  foundation  had  been  laid  for 
the  introduction  of  such  testimony,  and  that  it  did  not  appear  that  the  wit- 
ness was  an  expert  on  gunshot  wounds  and  was  a  surgeon. 

Oregon  Sanders,  J.  W.  Davis,  and  P.  Reddy,  for  appellant.  Geo.  A.  John- 
son, Atty.  Gen.,  for  respondent. 

Temple,  J.  The  defendant  was  tried  upon  a  charge  of  murder,  and  was 
convicted  of  murder  in  the  first  degree.  The  appeal  is  from  the  judgment, 
and  from  an  order  denying  a  new  trial. 

On  the  trial,  M.  P.  Troxler  was  examined  as  to  his  qualifications  as  a  juror. 
He  stated  that  he  had  heard  some  talk  of  the  case,  and  had  read  accounts  of 
the  affair  in  the  local  newspapers,  and  he  thought  he  read  the  evidence  taken 

i See  People  v.  Crowley,  (N.  Y.)  6  N.  E.  Rep.  386,  and  note;  Stoots  v.  State,  (Ind.)  9 
N.  E.  Rep.  380;  State  v.  Vatter,  (Iowa,)  32  N.  W.  Rep.  506;  State  v.  Sopher,  (Iowa,)  30 
N.  W.  Rep.  917;  8tate  v.  Saunders,  (Or.)  12  Pac.  Rep;  441;  Steagald  v.  State.  (Tex.)  3 
S.  W.  Rep.  771. 
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before  the  coroner,  and  had  formed  an  opinion  in  reference  to  the  guilt  or 
innocence  of  the  defendant.  He  wns  then  asked  by  defendant's  counsel, 
was  that  opinion  favorable  or  unfavorable  to  the  defendant?  Objection  was 
made  that  it  was  irrelevant,  incompetent  and  immaterial,  and  the  court 
sustained  the  objection.  Defendant  then  asked:  "What  is  your  opinion  now, 
from  what  you  have  read,  as  to  the  guilt  or  innocence  of  the  defendant?" 
To  which  there  was  interposed  the  same  objectou,  and  the  same  ruling  was 
made. 

The  court  also  refused  to  allow  the  following:  "What  impression  did  the 
reading  of  these  articles  make  on  your  mind?  Counsel  then  asked:  Could 
you  enter  upon  the  trial  of  this  case  with  the  presumption  that  the  defend- 
ant is  innocent  until  he  was  proved  guilty,  or  would  you  enter  upon  the  trial 
presuming  that  defendant  is  guilty,  and  desiring  to  see  him  vindicated  by  the 
testimony  of  the  witnesses  here?  Answer.  I  don't  think  I  could.  Question 
by  Counsel  for  the  Defense.  That  is,  you  don't  think  you  could  enter  upon 
the  trial  of  the  case  with  the  belief  that  the  defendant  is  innocent?  A.  No, 
sir.  Q.  by  Counsel  for  Defense.  Do  you  think  you  could  give  the  defendant 
a  fair  and  impartial  trial?  A.  I  think  I  could,  notwithstanding  I  have  an 
opinion  from  what  I  have  heard  and  read.  It  would  take  good  evidence  to 
remove  that  opinion.  Q.  In  other  words,  you  would  be  of  opinion  that  de- 
fendant is  guilty  until  he  had  proved  himself  innocent;  isn't  that  the  exact 
state  of  your  mind?"  Objected  to  as  being  irrelevant,  incompetent,  and  im- 
material. 

All  of  these  rulings  against  the  defendant  were  duly  excepted  to,  and  the 
juror  was  challenged  for  actual  bias.  The  juror  proceeded  to  say  further,  in 
reply  to  the  district  attorney,  that  he  could  and  would  give  the  defendant  a 
fair  trial,  etc.  The  court  denied  the  challenge,  and  the  defendant  exhausted 
all  of  his  peremptory  challenges  before  the  panel  was  completed. 

The  precise  question  before  the  court  was  as  to  the  existence  of  a  state  of 
mind  on  the  part  of  the  juror  which  would  or  might  prevent  him  from  acting 
with  entire  impartiality,  and  without  prejudice  to  the  rights  of  defendant. 
It  was  evident  the  juror  had  a  fixed  opinion  as  to  the  guilt  of  defendant, 
which  he  said  would  require  good  evidence  to  remove.  The  purposes  of  the 
attempted  examination  was  to  ascertain,  so  far  as  possible,  the  extent  of  this 
opinion,  its  character,  and  whether  it  resulted  to  any  extent  from  prejudice 
against  defendant  or  his  case.  We  think  the  examination  was  proper,  and 
that  the  court  erred  in  sustaining  the  objections  of  the  district  attorney. 
This  matter  was  discussed  in  the  case  of  People  v.  Hamilton^  62  Cal.  877. 
The  precise  point  here  made  was,  perhaps,  not  involved  in  that  case,  but  we 
are  satisfied  with  the  reasoning  upon  this  subject  in  that  opinion. 

Misapprehension  upon  this  seems  to  have  arisen  from  the  fact  of  the  former 
practice  under  a  different  statute,  and  the  decisions  based  upon  it.  The 
former  statute  made  an  unqualified  opinion  upon  the  subject  of  defendant's 
guilt  a  disqualification,  without  reference  to  the  state  of  the  juror's  mind  in 
other  respects.  Of  course,  on  such  an  issue,  it  was  not  important  to  know 
whether  the  opinion  was  favorable  or  unfavorable.  But  even  then,  when  the 
challenge  for  actual  bias  was  interposed,  it  was  competent  to  ask  the  ques- 
tions here  excluded.  Now,  the  whole  inquiry  is  made  upon  the  challenge  for 
actual  bias,  and  is  not  confined  to  the  question  as  to  whether  the  juror  has 
a  fixed  opinion  or  not,  but  extends  to  all  matter  of  prejudice  which  would 
tend  to  establish  that  the  juror  would  not  be  impartial.  Entertaining  a  fixed 
opinion  that  the  defendant  is  guilty  would  seem,  under  the  present  statute, 
to  be  sufficient  to  sustain  a  challenge,  unless  the  court  finds  something  else, 
to-wit,  that  he  can  and  will  act  fairly  and  impartially  upon  the  matters  to  be 
submitted  to  him.  The  court  is  not  bound  to  take  the  simple  statement  of 
the  juror  upon  these  matters,  but  counsel  have  a  right  to  make  such  inquiries 
as  will  bring  out  the  character  and  force  of  the  conviction  he  has.    How  else 
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can  the  court  determine  whether  he  is  able,  notwithstanding  his  prejudice,  to 
act  fairly  and  impartially? 

The  other  question  raised  may  not  arise  upon  the  new  trial,  or,  if  it  should, 
the  circumstances  may  be  very  different.  The  cases  upon  the  subject  are 
very  numerous,  and  from  them  it  is  very  difficult,  probably  impossible,  to 
deduce  any  rule  or  body  of  rules  which  would  satisfactorily  indicate  when  a 
witness  may  be  allowed  to  give  his  opinion.  A  decision  of  this  question, 
therefore,  which  may  not  again  arise,  would  serve  no  practical  end. 

The  judgment  and  order  are  reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur:    McKinstry,  J.;  Paterson,  J. 

2  Cal.  Unrep.  TO1 

Haley  v.  Haley.    (No.  11,778.) 
(Supreme  Court  of  California.    May  28,  1887.) 

1   Divorce— Grounds  of— Charge  of  Unchastity. 

A  charge  by  a  husband,  in  a  cross-bill  filed  by  him  for  divorce,  that  lifs  wKe  was 
pregnant  by  some  one  other  than  himself  when  he  married  her,  and  that  she  con- 
cealed the  fact  from  him,  tends  to  cause  the  wife  "grievous  mental  suffering,"  and 
is  a  sufficient  ground  to  sustain  a  subsequent  bill  by  the  wife,  where  it  appears  that 
the  charge  was  false  and  malicious,  and  that  the  husband's  bill  was  dismissed.1 
2.  Same— Evidence. 

The  provision  of  Civil  Code  Cal.  f  130,  that  "  no  divorce  can  be  granted  upon  the 
uncorroborated  *  *  *  testimony  of  the  parties,"  has  no  application  to  a  case 
where  the  wife  seeks  a  divorce  on  the  ground  of  a  false  and  malicious  charge 
against  her  by  the  husband  of  concealed  pregnancy  by  another  man  at  marriage, 
although  she  is  the  only  witness  who  gave  testimony  as  to  what  her  feelings  about 
the  charge  were.  Where  the  court  finds  that  the  charge  was  false,  and  there  is  noth- 
ing in  the  record  to  negative  the  fact  that  the  wife  is  a  pure  and  virtuous  woman, 
the  presumption  is  that  6uch  a  charge  had  its  natural  effect  on  such  a  woman, 
and  caused  lier  "grievous  mental  suffering." 
8.  Same— Decree— Assignment  of  Judgment  to  Wife. 

Where  the  court,  upon  decreeing  a  divorce  in  favor  of  the  wife,  finds  that  there  !• 
a  judgment  outstanding  against  her  in  favor  of  the  husband,  and  that  the  judg- 
ment, which  was  wrongfully  rendered,  was  for  money  which  he  had  given  her  in 
consideration  of  the  relinquishment  bv  her  of  her  rights  in  the  homestead,  so  that 
he  might  sell  it,  the  court  may  order  the  judgment  to  be  assigned  to  her. 
4.  Estoppel— Judgment — Divorce. 

A  decree  dismissing  a  bill  filed  by  the  wife  for  divorce,  and  also  dismissing  the 
husband's  cross-bill,  because  the  charges  of  neither  party  had  been  sustained,  does 
not  operate  as  an  estoppel  upon  the  wife  to  bring  another  bill  against  the  husband 
on  the  ground  that  the  charges  in  his  cross-bill,  which  the  court  had  found  to  be 
false,  amounted  to  cruel  and  inhuman  treatment.1 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Los  Angeles  county. 

In  1884,  some  time  between  June  7th,  at  which  date  the  parties  were  mar- 
ried, and  September  19th,  Presentacion  B.  De  Haley,  respondent,  commenced 
suit  in  the  superior  court  of  Los  Angeles  county  against  her  husband,  Salis- 
bury Haley,  appellant,  for  divorce.  The  bill  was  based  upon  a  charge  of 
"cruel  and  inhuman  treatment,  in  that  he  had  accused  her  of  having  com- 
mitted adultery."  This  suit,  which  is  known  and  referred  to  in  this  state- 
ment as  No.  3,449,  resulted  October  7, 1884,  in  a  decree  in  favor  of  the  wife  of 

»See  Minde  v.  Minde,  (Mich.)  32  N.  W.  Rep.  868;  Whitacre  v.  Whitacre,  (Mich.)  31 
N.  W.  Rep.  327,  and  note:  Vanduzer  v.  Vanduzer,  (Iowa,)  Id.  966;  Burlage  v.  Burlage, 
(Mich.)  32  N.  W.  Rep.  866;  Williams  v.  Williams,  (Tex.)  2  8.  W.  Rep.  S2<*.  and  note; 
Leach  v.  Leach,  (Me.)  8Atl.  Rep.  349. 

*  As  to  when  a  judgment  is  not  an  estoppel,  see  Bigley  v.  Jones.  (Pa.)  7  Atl.  Rep.  64; 
Dicken  v.  Hays,  Id.  58 ;  Riverside  Co.  v.  Townsend,  (111.)  9  N.  E.  Rep.  65,  and  note ; 
Weiss  v.  Guerinean,  (Ind.)  Id.  399;  Richardson  v.  Richards,  (Minn.)  U0  N.  W.  Rep. 
457;  Elgin  Nat.  Watch  Co.  v.  Meyer,  29  Fed.  Rep.  225. 
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absolute  divorce.  A  motion  was  made  by  the  husband,  December  16, 1884, 
for  a  new  trial,  which  was  overruled,  and  an  appeal  was  thereupon  taken  to  the 
supreme  court,  which,  May  14,  1885,  reversed  the  superior  court,  and  granted 
a  new  trial.  Haley  v.  Haley,  7  Pac.  Eep.  8.  The  motion  for  the  new  trial 
in  the  superior  court  was  supported,  in  part,  by  the  affidavit  of  the  husband 
set  out  below.  On  May  8,  1885,  the  husband  filed  a  bill  for  divorce  against 
the  wife.  The  substance  of  this  bill  is  also  set  out  below.  This  bill  was  dis- 
missed, on  advice  of  counsel,  May  13,  1885,  pending  the  appeal  in  No.  3,449. 
When  the  remittitur  in  that  case  reached  the  superior  court,  the  husband 
filed  a  cross-complaint  containing  the  substance  of  the  bill  filed  by  him  May 
8,  1885,  and  subsequently  dismissed.  A  supplemental  complaint  was  filed 
by  the  wife,  June  17,  1885,  setting  out  the  affidavit  used  by  the  husband  on 
his  motion  for  a  new  trial,  and  the  bill  filed  by  him.  May  8, 1885,  and  alleg- 
ing statements  by  him  to  various  persons  that  his  wife  was  pregnant  by  some 
one  other  than  himself,  and  that  she  had  had  a  child  by  some  other  than  himself. 
This  bill  was  demurred  to,  and  the  demurrer  was  sustained.  The  court 
(Brunson,  J.,)  found  January  14,  1886,  as  a  matter  of  fact,  among  other 
things,  "that  defendant,  during  said  marriage,  and  before  plaintiff  left  his 
house,  never  accused  her  of  being  pregnant  by  some  or  any  man  other  than 
himself,  or  desiring  to  have  sexual  intercourse  with  some  or  any  man  other 
than  himself;  nor  did  he  taunt  or  accuse  her  of  committing  adultery,  or  of  de- 
siring to  commit  adultery  with  some  or  any  man  other  than  himself."  As 
to  the  cross-complaint  of  the  husband,  the  court  found,  among  other  things, 
"that  at  the  time  of  said  marriage,  June  7, 1884,  plaintiff  was  not  actually 
or  at  all  pregnant  with  child  by  the  paternity  of  any  individual."  The  com- 
plaint and  cross-complaint  were  thereupon  dismissed,  and  the  divorce  re- 
fused. 

The  wife  then  filed  this  bill,  alleging  in  paragraphs  4,  5,  and  6  as  follows: 
"Fourth.  Plaintiff  alleges  that,  since  said  marriage  was  consummated,  the 
said  defendant  has  treated  the  plaintiff  in  a  cruel  and  inhuman  manner,  and 
particularly  in  this:  On  or  about  the  sixteenth  day  of  December,  1884,  the 
said  defendant  filed  in  this  court  an  affidavit,  verified  by  himself,  in  a  certain 
action  then  and  there  pending  between  plaintiff  and  himself,  which  said  affi- 
davit was  thereafter  read  by  and  made  known  to  a  number  of  persons,  and  is 
in  words  and  figures,  to- wit: 

"•In  the  Superior  Court  of  Los  Angeles  County,  State  op  Cali- 
fornia. 

u  •  Presentation  Haley,  Plaintiff,  vs.  8.  Haley,  Defendant. 

"•S.  Haley,  being  duly  sworn,  deposes  and  says  that  on  December  12, 
1884,  the  plaintiff  in  this  action  arrived  from  San  Francisco,  since  which  time 
affiant  has  seen  her  numerous  times,  and  finds  that  she  is  in  an  advanced  state 
of  pregnancy;  and,  as  she  appears  to  affiant,  she  is  from  six  to  seven  months 
advanced  in  pregnancy;  that  affiant  first  discovered  that  she  was  pregnant  in 
July  last  past,  in  seeing  that  her  belly,  breasts,  and  feet  were  swelling,  of  her 
having  nausea  in  the  morning,  since  which  time  affiant,  on  every  occasion  of 
seeing  her,  discovered  that  she  was  advancing  in  pregnancy,  and  on  the  fourth 
of  October,  at  the  trial  of  this  cause,  affiant  discovered  unmistakable  signs  of 
pregnancy  in  plaintiff.  Affiant  and  plaintiff  intermarried  June  7,  1884,  and 
affiant  had  no  connection  with  plaintiff  until  June  19, 1884. 

"*S.  Haley. 

M '  Subscribed  and  sworn  to  before  me  this  sixteenth  day  of  December,  1884. 
"'A.  W.  Potts,  Clerk. 

w«By  A.  Kimpau,  Deputy  Clerk.' 

"All  of  which  statements  in  said  affidavit  contained  were  wholly  and  abso- 
lutely false  and  malicious,  and  became  known  to  many  persons  in  this  corn- 
eal. Rep.  12-15  P.— 37 
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munfty,  and  were  communicated  to  this  plaintiff,  by  reason  whereby  she  suf- 
fered grievous  mental  pain  and  anguish. 

"Fifth.  Plaintiff  further  alleges  that  on  or  about  the  eighth  day  of  May, 
1885,  defendant  caused  to  be  prepared  and  filed  in  this  court  a  complaint  in  a 
certain  action  entitled  « Salisbury  Haley  vs.  Presentation  Ballestero  De  Ha* 
ley,'  in  which  said  complaint  he  charges  plaintiff,  to- wit:  'That  heretofore, 
to-wit,  on  the  seventh  day  of  June,  1884,  the  plaintiff  and  defendant  were  in- 
termarried as  husband  and  wife.  Now  plaintiff  shows  to  the  court  and  avers 
that  the  defendant,  by  his  inducement  of  this  plaintiff  to  enter  into  marriage 
with  her,  perpetrated  a  grievous  fraud  upon  this  plaintiff,  and  that  the  de- 
fendant did  willfully  deceive  and  cheat  this  plaintiff  as  to  the  defendant's  ca- 
pacity to  fulfill  the  duties,  obligations,  and  ordinary  incidents  of  marriage,  in 
this:  That  at  the  time  of  the  intermarriage  of  plaintiff  and  defendant,  on  the 
seventh  day  of  June,  1884,  as  aforesaid,  this  defendant  was  in  fact,  unknown 
and  unsuspected  by  this  plaintiff,  actually  pregnant  with  child  by  some  per- 
son other  than  this  plaintiff,  and  that  this  plaintiff  was  entirely  ignorant  of 
the  fact  of  this  defendant's  pregnancy  at  the  time  of  the  intermarriage  of  plain- 
tiff and  defendant  as  aforesaid.  And  plaintiff  avers  that  such  pregnancy  of 
this  defendant  was  not  by  this  plaintiff,  and  plaintiff  avers  that  he  never  had 
sexual  intercourse  with  defendant  prior  to  the  marriage  of  plaintiff  and  de- 
fendant on  the  seventh  day  of  June,  1884,  as  aforesaid.9 

"Sixth.  That  each  and  every  of  said  allegations  and  statements  were  false, 
unfounded,  and  malicious,  and  were  made  by  the  said  defendant  for  the  sole 
purpose  of  grieving  the  said  plaintiff,  and  that,  before  the  commencement  of 
this  action,  the  same  were  made  known  to  this  plaintiff,  and  that  thereby  she 
was  subjected  to  great  shame,  and  to  grievous  mental  anguish  and  suffering, 
and  was  made  sick,  and  her  life  rendered  miserable  and  wretched.  Where- 
fore plaintiff  prays  judgment. n 

There  was  a  demurrer  to  the  complaint,  which  was  overruled.  The  husband 
then  filed  a  cross-complaint,  alleging  desertion.  On  May  3, 1886,  the  court 
passed  a  decree  dissolving  the  marriage,  allowing  the  wife  to  resume  her 
maiden  name,  and  awarding  her  $1,500  and  costs.  The  decree  was  based  on 
the  following  findings  of  facts: 

"(1)  That  all  the  allegations  of  the  complaint  herein  are  true,  and  that  the 
articles  set  forth  in  Baid  complaint  as  cause  of  action  are  complete,  are  not 
misleading,  nor  are  they  mutilated. 

"(2)  The  judgment  made  and  entered  in  the  action  of  P.B.  De  Haley  vs.  5". 
Haley  on  January  14, 1886,  in  said  court,  was  not  and  is  not  an  adjudication 
of  any  of  the  matters  charged  in  the  cross-complaint  in  this  action,  or  of  any 
of  the  issues  tendered  thereby. 

"(3)  That  on  the  eighth  day  of  April,  1886,  the  defendant  herein  filed  a 
cross-complaint  against  the  plaintiff  praying  for  a  decree  of  divorce  upon  the 
ground  of  desertion. 

"(4)  That  the  allegation  of  desertion  pleaded  in  said  cross-complaint  is 
true. 

"(5)  That  plaintiff  and  defendant  intermarried  on  the  seventh  day  of  June, 
1884,  at  the  city  and  county  of  Los  Angeles,  state  of  California;  that  after 
said  marriage,  and  on  the  same  day,  the  defendant  filed  his  homestead  declara- 
tion upon  certain  lands  and  premises  situated  in  said  city  of  Los  Angeles,  and 
upon  which  he  and  the  said  plaintiff  then  resided;  that  said  homestead  dec- 
laration was  in  all  respects  duly  made,  certified,  and  recorded  as  the  law  re- 
quired; that  on  the  trial  of  the  cause  of  P.  B.  De  Haley  vs.  S.  Haley,  (No. 
3,449,)  this  court  awarded  to  the  defendant,  S.  Haley,  the  said  homestead, 
and  to  the  plaintiff,  F.  B.  De  Haley,  the  sum  of  $1,500, for  and  on  account  of 
her  interest  therein;  that  subsequent  to  said  decree,  and  while  the  same  was 
in  full  force,  the  said  S.  Haley,  being  desirous  of  selling  said  homestead  prop- 
erty, paid  to  the  plaintiff  herein  the  said  sum  of  $1,500,  whereupon,  and  by 
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reason  of  such  payment,  this  plaintiff  made,  executed,  and  delivered  her 
abandonment  of  said  homestead  in  due  form  of  law,  and  quitclaimed  all  her 
right,  title,  and  interest  therein,  as  directed  by  the  said  S.  Haley.  Thereafter 
the  said  judgment  was,  on  appeal  to  the  supreme  court,  reversed,  and  the 
cause  remanded  for  a  new  trial,  and  said  action  was  thereafter,  and  after  the  fil- 
ing in  this  court  of  the  remittitur  from  the  supreme  court,  tried*  and  the  prayer 
of  the  complaint  denied;  that  subsequent  to  such  determination  of  said  action, 
the  said  S.Haley  commenced  an  action  in  this  court  against  the  plaintiff  herein 
for  the  recovery  of  the  said  sum  of  $1,500  so  as  aforesaid  awarded  to  her  in 
lieu  of  her  interest  in  the  said  homestead  property,  and  the  action  herein  last 
above  referred  to  came  on  regularly  for  trial,  and  thereupon,  to-wit,  on  the 
twenty-first  day  of  April,  1886,  a  judgment  in  favor  of  S.  Haley,  plaintiff,  and 
against  the  said  P.  B.  De  Haley,  defendant,  was  duly  made,  given,  and  en- 
tered; and  it  appearing  to  the  court  that  the  money  for  which  said  last-named 
judgment  was  given,  equitably  and  of  right  represented  the  interest  of  the 
said  P.  B.  De  Haley  in  and  to  the  homestead  so  declared  as  hereinbefore  found, 
it  is  further  found  that  plaintiff  herein  is  entitled  to  have  awarded  to  her,  as 
and  for  her  interest  in  the  estate  and  homestead  of  the  defendant,  S.  Haley, 
the  said  judgment  of  $1,500  and  costs,  and  the  whole  thereof,  rendered  as 
aforesaid  on,  to-wit,  the  twenty-first  day  of  April,  1886." 

The  huBband  thereupon  took  this  appeal. 

8.  Haley  and  D.  Lyons,  for  appellant.    Hupp  &  Qloumer,  for  respondent. 

Foote,  C.  Mrs.  Haley  instituted  an  action  for  divorce  against  her  husband, 
Salisbury  Haley.  She  alleged  and  proved  that,  in  a  former  action  for  divorce 
instituted  by  him  against  her,  he  had,  In  bis  pleading  and  affidavits  filed  in 
the  cause,  charged  her  falsely  and  maliciously,  and  for  the  purpose  of  griev- 
ing her,  with  having  been  pregnant  at  the  time  of  their  marriage  by  a  man 
otiier  than  himself,  and  that  she  had  concealed  her  condition  from  him,  and 
by  such  concealment  induced  him  to  marry  her.  The  averments  of  the  com- 
plaint were  found  to  be  true. 

We  think  that  such  a  oharge  tends  to  cause  "grievous  mental  suffering," 
and  comes  within  the  rule  laid  down  in  Potoelson  v.  Powelson,  22  Cal.  358. 
The  plaintiff  testified  that  it  did  in  fact  cause  her  grievous  mental  suffering. 
It  is  contended,  however,  that,  inasmuch  as  no  other  witness  gave  evidence 
as  to  what  her  feelings  were,  her  testimony  on  this  point  is  uncorroborated. 
But  the  court  finds  that  the  charges  were  false,  and  there  is  nothing  in  the 
record  to  negative  the  fact  that  Mrs*  Haley  was  a  pure  and  virtuous  woman. 
This  being  the  case,  we  think  the  presumption  is  that  the  charge  had  its  nat- 
ural and  usual  consequence,  and  that  it  is  no  more  necessary  to  prove  that  it 
induces  suffering  than  to  prove  that  bodily  injury  is  followed  by  pain.  The 
court  was  entirely  justified  in  its  finding  on  that  point. 

The  judgment  made  and  entered  in  a  former  action  between  these  same 
parties  was  not  such  an  adjudication  of  the  matters  set  up  by  the  cross-com- 
plaint in  the  present  action  as  would  bar  the  plaintiff's  right  of  recovery;  for, 
although  Mr.  Haley's  charges  against  his  wife  of  a  want  of  chastity,  etc.,  had 
been  previously  passed  upon  by  the  trial  court  in  the  former  action,  yet  that 
court  found  adversely  to  him  on  the  point,  and  repudiated  the  charge  as  being 
untrue.  Therefore  it  would  be  a  violation  of  Mrs.  Haley's  legal  right  to  say 
that  because  her  husband  bad  in  that  first  action  made  groundless  and  cruel 
charges  against  her,  on  which  the  court  had  fixed  the  seal  of  disbelief,  that 
she,  in  this  action,  may  not,  by  her  complaint,  make  such  charges  so  made 
the  proper  basis  of  present  judicial  inquiry,  with  a  view  to  determine  whether 
such  conduct  on  his  part  did  or  not  entitle  her  to  seek  for  and  obtain  adivorce 
from  him. 

We  perceive  no  error  in  the  trial  court's  assigning  to  her  the  judgment  for 
$1,500,  which  her  husband  had  formerly  obtained  against  her;  for  to  enforce 
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that  judgment  would  have  been  inequitable,  since  the  money,  which  was  the 
basis  of  the  action  wherein  that  judgment  was  recovered,  had  been  volunta- 
rily given  to  her  by  him  on  the  settlement  of  a  former  suit,  and  he  had  no  just 
right  to  recover  it  back. 

Upon  the  whole  record,  we  observe  no  prejudicial  error,  and  the  judgment 
and  order  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

72  Cal.  884  ■ 

Ex  parte  McCarthy.    (No.  20,314.) 

(Supreme  Court  of  California.    May  31,  1887.) 

Vagrancy— Complaint. 

Where  the  acts  relied  upon  to  establish  vagrancy  are  that  the  accused  was  "an 
idle  and  dissolute  person,  who  wandered  and  roamed  •  •  •  about  the  streets  of 
the  city  at  late  and  unusual  hours  of  the  night,"  the  complaint  is  sufficient  to 
charge  the  offense  under  Pen.  Code  Cal.  $  647,  defining  who  are  "  vagrants."  If  it 
sets  out  those  facts,  it  need  not  allege  that  the  person  prosecuted  is  "  without  visi- 
ble means  of  support,"  and,  having  •'  the  physical  ability  to  work,  does  not,  for  the 
space  of  10  days,  seek  employment,  nor  labor  when  employment  is  offered." 

On  habeas  corpus, 

M.  8.  Wert  and  Martin  Quinlan,  for  petitioner.  E.  B.  Slonehill,  Dist. 
Atty.,  for  respondent. 

Searls,  C.  J.  The  petitioner,  Alice  McCarthy,  was  convicted  of  vagrancy 
in  the  police  court  in  and  for  the  city  and  county  of  San  Francisco,  and  upon 
an  appeal  to  the  superior  court  the  judgment  was  affirmed.  She  now  asks  to 
be  discharged  upon  the  ground  that  the  complaint  against  her  stated  no  offense 
of  which  the  court  could  take  jurisdiction,  and  hence  that  the  judgment 
is  void. 

The  substance  of  so  much  of  the  complaint  as  is  necessary  to  be  stated  is 
that  Alice  McCarthy,  on  and  from  the  twenty-sixth  day  of  April  to  the 
twenty-sixth  day  of  May,  1887,  at  the  city  and  county  of  San  Francisco,  com- 
mitted a  misdemeanor,  and  during  said  period  "willfully  and  unlawfully  was, 
has  been,  and  during  said  time  continued  to  be,  and  still  is,  an  idle  and  disso- 
lute person,  who  wanders  and  roams,  and  has  during  said  time  wandered  and 
roamed,  about  the  streets  of  said  city  and  county  at  late  and  unusual  hours 
of  the  night." 

Section  647  of  the  Penal  Code,  under  which  petitioner  was  convicted,  spec- 
ifies various  acts  as  constituting  vagrancy,  among  which  are  common  prosti- 
tutes, common  drunkards,  eta.,  including,  also,  idle  and  dissolute  persons  who 
wander  and  roam  about  the  streets,  etc.,  using  the  language  of  the  complaint 
herein.  The  first  clause  of  the  section  is  in  the  following  language:  "Every 
person  (except  a  California  Indian)  without  visible  means  of  living,  who  has 
the  physical  ability  to  work,  and  who  does  not  for  space  of  ten  days  seek  em- 
ployment, nor  labor  when  employment  is  offered  him,  every  healthy  beggar 
who  solicits  alms  as  a  business,    *    *    *    is  a  vagrant." 

The  contention  of  petitioner  is  that  the  statute  is  to  be  construed  in  the  light 
of  this  first  clause,  and  as  though  its  requirements  were  repeated  in  connec- 
tion with  each  of  the  other  acts  defined  as  constituting  vagrancy,  and  that  to 
charge  a  defendant  with  being  a  common  drunkard,  a  healthy  beggar,  an  as- 
sociate of  known  thieves,  etc.,  is  not  sufficient  to  constitute  him  a  vagrant, 
without  further  charging  him  to  be  without  visible  means  of  living,  etc.  I 
do  not  so  construe  the  statute.  It  enumerates  in  several  groups  certain  acts 
which  shall  constitute  vagrancy,  and  he  or  she  who  is  guilty  of  the  acts  thus 
enumerated  in  any  one  of  these  groups  is  liable  to  the  penalty  of  the  statute. 
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People  v.  Frank,  28  Cal.  508.  The  complaint  charges  all  of  the  acts  speci- 
fied in  one  of  these  groups,  and  is  therefore  sufficient.  The  fact  that  it  states, 
in  addition,  some  of  the  acts  specified  in  other  and  independent  groups  of  the 
sam e  section  does  not  invalidate  it. 

The  case  of  People  v.  Forbes,  4  Parker,  Crim.  B.  611,  relied  on  by  peti- 
tioner's counsel,  is  not  in  point.  In  that  case  the  defendant  was  shown  to 
have  been  convicted  as  a  vagrant  in  this,  to-wit:  "That  she  is  a  common 
prostitute  and  idle  person."  In  that  state  (New  York)  there  were  two  sepa- 
rate statutes  under  which  a  conviction  of  vagrancy  could  be  had.  One  ap- 
plied to  "all  common  prostitutes  who  had  no  lawful  employment  whereby  to 
maintain  themselves, "  under  which  the  defendant  was  presumed  to  have  been 
convicted,  and  as  the  record  only  showed  that  she  was  a  common  prostitute, 
•tc,  and  failed  to  show  or  charge  that  she  was  "without  lawful  employment," 
etc.,  it  was  held  sufficient.  Under  our  statute,  as  was  well  said  in  that  case, 
every  word  which  defines  the  class  or  makes  apart  of  the  description,  is  mate- 
rial and  important,  but  those  words  which  go  to  define  any  other  class  of 
vagrants  need  not  be  inserted.  The  doctrine  of  People  v.  Forbes,  supra, 
applies  to  those  of  the  charges  set  out  in  the  complaint  which  fail  to  state  all 
the  requisite  facts  to  constitute  vagrancy,  but  has  no  application  to  the  charge 
against  defendant  herein  quoted,  which,  standing  alone,  is  sufficient  to  main- 
tain and  uphold  the  judgment. 

The  court  had  jurisdiction  of  the  prisoner,  and  she  was  convicted  of  an  of- 
fense within  the  statute.  The  prayer  of  the  petitioner  is  denied,  and  she  is 
ramanded  to  the  custody  of  the  sheriff. 


72  Cal.  402 

People  v.  Watson.    (No.  20,282.) 

(Supreme  Court  of  California.    May  31,  1887.) 

Larceny — Allegation  of  Ownership. 

Where  the  information  charges  larceny  from  the  person  of  one  "  Lizzie  G.,w  and 
that  the  property  was  the  personal  property  of  "Lizzie  GM"  it  is  sufficient,  under 
Pen.  Code  Cal.  g  966,  providing  that  "an  erroneous  allegation  as  to  the  person  in- 
jured *  *  *  is  not  material"  when  the  "offense  *  *  *  is  described  with 
sufficient  certainty  in  other  respects  to  identify  the  act,"  although  "Lizzie  G." 
was  a  married  woman,  and  the  property  stolen  was  bought  with  the  money  of  her 
husband. 

In  bank.    Appeal  from  superior  court,  San  Francisco. 

Indictment  for  grand  larceny. 

J.  T.  Rogers,  for  appellant.     Geo.  A.  Johnson,  Atty.  Gen.,  for  the  People. 

Temple,  J.  The  defendant  was  convicted  of  grand  larceny  of  a  purse. 
The  information  charges  larceny  from  the  person  of  one  Lizzie  Golden,  and 
that  the  property  taken  was  the  personal  property  of  Lizzie  Golden.  On 
the  trial  the  defendant  asked  the  court  to  instruct  the  jury  that  if  they  find 
the  said  Lizzie  Golden,  at  the  time  of  the  larceny,  was  a  married  woman,  and 
that  the  purse  was  bought  with  the  money  of  her  husband,  they  should  acquit 
the  defendant.  The  court  not  only  refused  the  instruction,  but  gave  instruc- 
tions of  an  exactly  opposite  effect. 

Section  956,  Penal  Code,  seems  to  settle  this  appeal:  "When  an  offense  in- 
volves the  commission  of,  or  the  attempt  to  commit,  a  private  injury,  and  is 
described  with  sufficient  certainty  in  other  respects  to  identify  the  act.  an  er- 
roneous allegation  as  to  the  person  injured,  or  intended  to  be  injured,  is  not 
material. "  In  this  case  there  can  be  no  question  whatever  as  to  the  sufficiency 
of  the  description  to  identify  the  act. 

The  order  and  judgment  are  affirmed. 

We  concur:    Searls,  C.  J.;  McFarland,  J.;  McKinstby,  J.;  Paterson, 
J.;  Sharpstein,  J.;  Thornton,  J. 
V.14p.no.2— 7 
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(71  Oal.  8M)      ... 

Scammon  t>.  Denio.     (No.  11,909.) 
(Supreme  Court  cf  Oali/ornia.    May  81, 1887.) 

U  Ooktbaci^-Fob  Building— Acnow. 

In  an  action  to  recover  for  bnilding  a  house  for  defendant  nnder  a  contract,  the 
court  refused  to  allow  for  extra  work  claimed  to  have  been  done,  the  contract  pro- 
viding that  claims  for  extras  should  be  submitted  to  arbitration,  and  deducted  the 
expense  incurred  by  defendant  in  completing  the  house,  plaintiff  having  refused, 
upon  notice,  to  complete  it,  in  which  case  defendant,  nnder  the  contract,  had  a 
right  to  do  so  himself;  held,  that  there  was  no  error. 

2.  Costs— Offer  or  Judgmknt. 

Under  Code  Civil  Proc.  Cal.  3  997,  providing  for  the  entry  of  judgment  upon  an 
offer  of  compromise,  if  accepted  within  five  days,  and,  in  case  plaintiff  does  not  ac- 
cept the  offer,  and  fails  to  recover  more  than  the  amount  of  it,  that  he  shall  pay  the 
costs  from  the  date  of  the  offer,  plaintiff  is  not  affected  by  an  offer,  not  accepted  by 
him,  in  case  the  trial  comes  on,  and  is  concluded  within  five  days  after  the  making 
of  the  offer. 

Appeal  from  superior  court,  county  of  Los  Angeles. 
Action  to  recover  balance  due  on  building  contract,  and  to  enforce  a  lien. 
Barclay,  Wilson  &  Redick,  for  appellant.     Wells,  Van  Dyke  <&  Lee,  for  re- 
spondent. 

McFarland,  J.  This  action  was  brought  by  appellant  (plaintiff  in  the 
court  below)  to  recover  $1,348.10,  the  alleged  balance  due  upon  a  written 
contract  by  which  appellant  was  to  build  a  house  for  respondent,  and  to  en- 
force a  mechanic's  lien  against  the  house  and  premises  on  which  it  wai 
erected.  The  court  gave  judgment  to  appellant  for  8483.72  only,  and  with* 
out  costs  or  attorney's  fee,  and  also  gave  judgment  for  respondent  for  all 
costs  which  accrued  after  the  date  of  a  certain  offer  to  compromise  herein- 
after mentioned.  The  judgment  provides  for  the  enforcement  of  the  Hen  for 
the  amount  above  stated.  Appellant  appeals  from  that  portion  of  the  judg- 
ment which  allows  him  only  $483.72,  and  also  from  that  portion  of  it  which 
denies  him  costs  and  attorney's  fees,  aud  gives  costs  to  respondent.  The  case 
was  tried  without  a  jury. 

1.  Appellant  complains  of  the  refusal  of  the  court  to  consider  evidence 
about  certain  extra  work  and  materials  which  he  claims  to  have  done  and  fur- 
nished during  the  construction  of  the  house.  But  the  court  finds  that  the 
contract  provides  that  claims  for  such  extras  should  be  submitted  to  arbitra- 
tion, and  that  appellant  made  no  request  or  offer  to  so  submit  them,  and  the 
finding  is  apparently  correct.  The  court  finds  that  appellant  neglected  and 
refused,  after  notice,  to  furnish  workmen  and  materials  to  finish  the  house, 
and  that  respondent  was  compelled  to  furnish,  and  did  furnish,  the  same  at 
an  expense  of  $58.45,  which  sum  the  court  allowed  respondent.  This  ruling 
is  assigned  as  error.  The  court  finds  that  respondent  was  allowed  to  do  this 
by  the  contract;  and,  as  the  whole  contract  was  introduced  in  evidence,  al- 
though only  a  part  of  it  is  put  into  the  transcript,  we  see  no  error  in  the  find- 
ing. It  does  not  appear  that  this  expenditure  comes  within  the  arbitration 
clause  of  the  contract,  as  contended  by  appellant.  We  think,  therefore,  that 
the  judgment  of  the  court  below,  as  to  amount  found  due,  should  not  be  dis- 
turbed." 

2.  On  the  day  of  the  trial  of  the  action,  which  was  the  day  on  which  it  reg- 
ularly came  on  to  be  heard,  but  before  the  trial  had  actually  commenced,  re- 
spondent served  on  appellant  a  notice  in  writing  offering  to  allow  him  to  take 
judgment  for  the  sum  of  $500;  and.  as  appellant  finally  recovered  a  little  less 
than  $500,  the  court  refused  to  allow  him  any  costs,  and  gave  Judgment  to  re- 
spondent for  costs  accruing  after  the  date  of  the  offer.  This  ruling  was  made 
in  supposed  pursuance  of  section  997  of  the  Code  of  Civil  Procedure.  But 
that  section,  after  providing  for  such  an  offer  of  compromise,  proceeds  as  fol- 
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lows:  "If  the  plaintiff  accept  the  offer,  and  give  notice  thereof  within  five 
days,  he  may  file  the  offer,  with  proof  of  notice  of  acceptance,  and  the  clerk 
must  thereupon  enter  judgment  accordingly.  If  the  acceptance  be  not  given, 
the  offer  is  to  be  deemed  withdrawn,  and  cannot  be  given  in  evidence  upon 
the  trial;  and,  if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he 
eannot  recover  costs,  but  must  pay  defendant's  costs  from  the  time  of  the  of- 
fer." 

It  will  be  observed  that  this  section  requires  no  affirmative  action  on  the 
part  of  a  plaintiff  unless  he  elects  to  accept  the  offer,  and  then  he  must  give 
and  file  a  notice  of  acceptance.  There  is  no  provision  for  an  affirmative  re- 
fusal to  accept,  and  he  may  give  and  file  the  notice  at  any  time  within  five 
days.  The  offer,  therefore,  has  no  effect  whatever  until  after  the  expiration 
of  five  days,  unless  before  that  plaintiff  accepts  in  the  mode  provided.  It  is 
clear  that  the  Code  does  not  mean  that  a  plaintiff,  on  the  very  eve  of  a  trial, 
with  his  witnesses  perhaps  all  present,  and  his  expenses  nearly  all  incurred, 
shall,  on  the  spur  of  the  moment,  be  forced  to  determine  at  once  the  impor- 
tant question  whether  he  shall  yieid  a  part  of  what  he  may  consider  a  just  and 
legal  claim,  or  run  the  hazard  of  losing  all  his  costs  and  necessary  disburse- 
ments, and  having  judgment  against  him  for  costs  of  the  other  party.  The 
clear  meaning  is  that  he  shall  have  five  days  in  which  to  consider  the  proposal 
made  by  the  defendant.  And  if,  in  the  mean  time,  without  acceptance  by 
plaintiff  in  the  manner  prescribed,  the  trial  shall  have  regularly  progressed 
and  been  concluded,  the  offer  of  compromise,  as  against  plaintiff ,  simply  goes 
for  naught.  Whether  or  not,  in  such  a  case,  after  the  trial  had  progressed, 
and  plaintiff  had  discovered  his  case  to  be  much  weaker  than  he  supposed,  ho 
could  stop  at  any  time,  within  the  five  days,  and  accept  the  offer,  is  a  ques- 
tion that  does  not  present  itself  here;  but  a  case  can  easily  be  imagined  where 
the  question  would  be  an  exceedingly  interesting  one  to  a  defendant  who 
sought  an  advantage  by  serving  the  offer  to  compromise  on  the  eve  of  trial. 
The  above  views  are  entertained  by  the  courts  of  New  York  with  respect  to 
a  similar  provision  in  the  Code  of  that  state.  Herman  v.  Lyons,  10  Hun,  111 ; 
Pomeroy  v.  Hulin,  7  How.  Pr.  161;  Walker  v.  Johnson,  8  How.  Pr.  240. 

It  is  true  that  the  court  found  that  appellant  refused  to  accept  the  offer; 
but,  in  the  first  place,  there  is  no  provision  for  a  refusal,  except  by  a  failure 
to  serve  and  file  a  notice  of  acceptance,  which  may  be  done  at  any  time  within 
five  days;  and,  in  the  second  place,  there  is  no  evidence  at  all  to  support  the  find- 
ing. It  was  evidently  based  upon  the  mere  fact  that  appellant  proceeded  to 
trial.  But  he  had  the  right  to  go  to  trial  on  the  day  regularly  set  for  it,  and 
within  the  five  days,  without  regard  to  responden  t 's  offer.  He  could  treat  it  at 
that  time  as  of  no  avail.  Section  1195,  Code  Civil  Proc,  provides  that,  in  an 
action  to  enforce  a  mechanic's  lien,  the  plaintiff  may  recover  as  costs  money 
paid  for  recording  the  lien  and  a  reasonable  attorney's  fee.  The  court  found 
that  the  expense  of  recording  was  $7.70,  and  that  $100  was  a  reasonable  at- 
torney's fee. 

It  is  ordered,  therefore,  that  the  parts  of  the  judgment  which  adjudge  that 
plaintiff  do  not  recover  any  costs,  disbursements,  or  attorney's  fees,  and  that 
defendant  recover  her  costs  accruing  after  the  date  of  the  offer  of  compromise 
be  reversed,  and  the  superior  court  is  directed  to  modify  its  judgment  so  as  to 
adjudge  to  appellant  his  costs,  including  his  expenses  for  recording  his  lien 
and  his  attorney's  fee  of  $100,  as  found  by  the  court,  and  so  as  to  direct  the 
sheriff  to  apply  the  proceeds  of  the  sale  of  the  premises  to  the  satisfaction  of 
the  amount  found  due  appellant,  viz.,  $488.72,  together  with  his  costs,  in- 
cluding said  expense  of  recording  his  lien,  and  his  said  attorney's  fee,  and  not 
to  apply  any  of  said  proceeds  to  the  costs  of  respondent.  In  all  other  respects 
the  judgment  is  affirmed. 

We  concur:    Thornton,  J.;  Sharpstein,  J# 
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en  c«L  m  LAfisra  Co.  t>.  Cora.    (No.  11,877.) 

(Supreme  Court  of  California.    May  81, 1887.) 

Oowotitutiowal  Law— License  Tax— Discrimination. 

A  so-called  license  tax,  levied  by  a  board  of  supervisors  on  all  sheep  pastured  m 
the  county,  from  which  those  who  list  their  sheep,  and  pay  taxes  on  them,  in  said 
county,  are  exempted,  held  unconstitutional,  under  section  21,  art.  1,  Const.  Cal., 
forbidding  grants  of  special  immunities  and  privileges,  as  a  discrimination  against 
sheep-owners  in  other  counties.1 

Commissioners'  decision.    Department  1. 
Appeal  from  superior  court,  Lassen  county. 

Chipman  <&  Garter  and  E.  V.  Spencer,  for  appellant.  B.  R.  Dodge,  and  A. 
L.  Shinn,  for  respondent. 

Foote,  C.  This  is  an  appeal  from  a  judgment  rendered  against  Cone,  in 
favor  of  Lassen  county,  whereby  there  was  recovered  from  him  a  certain  sum 
of  money,  viz.,  $500,  being  2$  cents  upon  each  of  20,000  sheep,  which  he  had 
pastured  in  that  county,  and  for  the  further  sum  of  $100,  as  a  penalty  in  not 
paying  the  first-named  sum,  which,  by  an  ordinance  passed  before  that  time 
by  the  board  of  supervisors  of  said  county,  had  been  denominated  a  license 
tax. 

The  county  claims  the  right  to  collect  such  license  fee  and  penalty  by  virtue 
of  section  35,  part  27,  of  the  county  government  act,  the  portion  of  which,  as 
it  is  alleged,  that  gives  power  to  make  and  enforce  such  an  ordinance,  being 
in  these  words:  "To  license  for  purposes  of  regulation  and  revenue  all  and 
every  kind  of  business  not  prohibited  by  law."     Deering,  Pol.  Code,  845. 

The  ordinance  under  consideration,  as  we  think,  discriminates  in  favor  of 
those  engaged  in  the  business  of  raising  sheep  in  Lassen  county,  as  against 
persons  who  raise  sheep  and  pay  taxes  upon  them  in  other  counties  in  the 
state,  and,  although  denominated  a  license  tax  upon  business,  is  in  reality  a 
tax  upon  property.  It  levies  a  tax  of  2£  cents  per  head  upon  all  sheep  which 
are  pastured  in  that  county,  for  any  period  of  time  during  any  given  year, 
which  tax  is,  however,  not  to  be  paid  by  those  who  list  their  sheep  as  taxable 
property  in  that  county,  and  pay  taxes  on  them  as  such  Thus  it  undertakes 
to  force  sheep-raisers  from  another  county  of  the  state  to  pay  a  tax  upon  prop- 
erty in  Lassen  county  upon  which  they  had  already  paid  a  property  tax  in  an- 
other county,  where  it  is  listed  and  assessed  for  taxation.  If  this  is  a  mere 
police  regulation,  why  excuse  those  of  the  same  class  from  paying  it,  if  they 
pay  a  property  tax  upon  it  to  Lassen  county? 

Does  not  this  appear  as  if  the  two  taxes  were  considered  by  the  board  of 
supervisors  as  interchangeable  and  similar?  The  sheep-raiser  of  Lassen 
county  need  not  pay  the  so-called  license  tax,  if  he  will  pay  in  lieu  thereof  the 
property  tax  levied  and  assessed.  Taxes  for  revenue  is  what  the  county 
wants,  and  to  get  it,  as  against  those  who  do  not  have  their  property  listed 
and  assessed  in  that  county,  it  levies  upon  the  property  of  residents  of  other 
counties,  who  have  already  paid  a  tax  upon  it  for  revenue  in  their  own  county, 
that  which  is  called  a  license  tax,  i.  e,,  2}  cents  upon  each  head  of  sheep  that 
Cone  grazes  in  Lassen  county  for  a  few  months  in  the  year,  (upon  his  own 
land  mainly,)  upon  which  he  has  already  for  that  year  paid  full  property  taxes 
in  Tehama  county. 

It  appears  to  us  clear  that  this  ordinance  cannot  be  regarded  as  a  police 
regulation,  and  that,  so  far  as  the  defendant  is  concerned,  it  is  a  discrimina- 
tion against  him  upon  his  property,  as  a  citizen  of  this  state,  which  is  not  ap- 
plied to  others  of  his  class,  and  that  it  grants  an  immunity  to  the  same  class 
of  persons  in  Lassen  county  which  is  not  given  to  the  defendant  as  one  of 
that  class.    We  are  of  opinion,  therefore,  that  the  ordinance  in  question  ii 

18ee  note  at  end  of  case. 
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violative  of  that  part  of  section  21,  art.  1  of  the  state  constitution,  which  is 
as  follows:  "Nor  shall  any  citizen  or  class  of  citizens  be  granted  privileges 
or  immunities  which,  upon  the  same  terms,  shall  not  be  granted  to  all  citi- 
zens," and  which  applies  as  well  to  an  ordinance  as  to  a  legislative  act. 

The  judgment  should  be  reversed,  and  the  cause  remanded,  with  directions 
to  the  court  below  to  render  judgment  lor  the  defendant  on  the  findings. 

We  concur:    Belcher,  C.  C;  Hayne,  0. 

By  the  Cotot.  For  the  reasons  given  in  the  foregoing  opinion  judgment 
reversed,  and  cause  remanded,  with  directions  to  the  court  below  to  render 
judgment  for  the  defendant  on  the  findings. 

NOTE. 

Any  law  which  imposes  on  any  person  any  charge  or  burden  greater  than  those  which 
are  imposed  on  all  others,  under  like  circumstances,  is  in  conflict  with  the  fourteenth 
amendment  to  the  United  States  constitution,  and  therefore  void.  County  of  Santa 
Clara  v.  Southern  Pac.  R.  Co.,  18  Fed.  Rep.  889,  and  note,  460;  Stockton  Laundry  Case, 
26  Fed.  Rep.  611 ;  Barthet  v.  City  of  New  Orleans,  24  Fed.  Rep.  563;  Custard  v.  Poston, 
(Ky.)  IS.  W.  Rep.  434;  Railroad  Tax  Cases,  13  Fed.  Rep.  724,  and  note,  782;  Town  of 
Monticello  v.  Banks,  (Ark.)  2  S.  W.  Rep.  852 ;  City  of  St.  Louis  v.  Spiegel,  (Mo.)  2  8.  W. 
Rep.  838;  Town  of  Highgate  v.  State,  (Vt.)  7  Atl.Rep.898;  Excelsior,  etc.,  Co.  v.  Green, 
(La.)  1  South.  Rep.  873. 

As  to  laws  held  not  to  violate  the  constitutional  provisions  requiring  equal  and  uni- 
form taxation,  see  Bartlett  v.  Wilson,  (Vt.)  8  Atl.  Rep.  321 ;  Wurts  v.  Hoagland,  5  Sup. 
Ct.  Rep.  1086;  Barbier  v.  Connolly,  Id.  357 ;  Pace  v.  State  of  Alabama,  1  Sup.  Ct.  Rep. 
637;  Claybrook  v.  City  of  Owensboro,  16  Fed.  Rep.  297. 
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Simmons  v.  Brinkmeter.    (No.  11,568.) 

(Supreme  Court  of  California.    June  9,  1887.) 

Malicious  Prosecution— Action— Evidence. 

Id  an  action  for  malicious  prosecution  for  indecent  exposure,  a  nonsuit  was  entered 
on  the  ground  that  the  evidence  failed  to  show  want  of  probable  cause  for  such  pros- 
ecution. Plaintiff's  evidence  showing  that,  at  the  time  of  said  alleged  exposure,  he 
did  not  know  that  he  was  in  sight  of  any  person,  or  in  a  place  where  he  was  likely 
to  be  seen,  that  there  was  in  fact  no  indecent  exposure,  and  that  he  supposed  the 
place  was  frequently  used  for  the  purpose  for  which  he  was  using  it,  held,  that  the 
nonsuit  was  erroneous,  and  the  evidence  should  have  been  submitted  to  the  jury.1 

Department  1.    Appeal  from  superior  court,  San  Bernardino  county. 
Curtis  &  Otis,  for  appellant.    Rowell  &  Rowell,  for  respondent. 

Temple,  J.  This  is  an  appeal  from  a  judgment  of  nonsuit  in  an  action  to 
recover  damages  for  malicious  prosecution.  The  nonsuit  was  granted  on  the 
ground  that  the  evidence  failed  to  show  want  of  probable  cause  in  the  prose- 
cution complained  of.  There  was  no  question  as  to  the  sufficiency  of  the  ev- 
idence as  to  malice,  or  that  the  charge  had  been  dismissed,  and  we  think  there 
was  evidence  to  sustain  the  charge  that  the  prosecution  was  without  probable 
cause.  The  plaintiff  was  prosecuted  for  indecent  exposure  of  his  person ;  and, 
if  his  testimony  in  this  case  be  true,  there  was  no  ground  whatever  for  mak- 
ing such  a  charge  against  him.  He  testifies  that  he  did  not  know  that  he  was 
in  sight  of  any  person  whatever,  or  at  a  point  where  any  one  was  likely  to  see 
him,  and,  in  effect,  also,  that  there  was  in  fact  no  improper  exposure  of  his 
person.  He  further  testified  that,  at  the  time,  he  supposed  the  place  was  one 
frequently  used  for  the  purpose  for  which  he  was  using  it,  and  did  not  know 

1  As  to  the  province  of  the  court  and  jury,  respectively,  in  actions  for  malicious  pros- 
ecution, see  Johnson  v.  Miller,  (Iowa.)  29  N.  W.  Rep.  748,  and  note ;  McNulty  v.  Walker. 
(Miss.)  1  South.  Bep.  66,  and  note;  Wilson  v.  Bowen,  (Mich.)  81  N.  W.  Bep.  81,  and 
note. 
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that  the  prosecuting  witness  or  his  family  were  likely  to  see  him,  or  be  of- 
fended by  the  act.    If  this  be  so,  the  mere  fact  that  he  was  seen  would  not 
constitute  a  violation  of  the  law.    At  all  events,  there  can  be  no  doubt  that 
the  evidence  made  a  case  for  the  jury. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial* 

We  concur:    McKtnstry,  J.;  Patbrson,  J, 

(72  Cal.  494) 

Davis  v.  Baker.    (No.  11,589.) 

(Sujrreme  Court  of  California.    June  10,  1887.) 

1.  Attachment— Levy— How  Made. 

Under  Code  Civil  Proc.  Cal.  f  642,  requiring  the  sheriff  in  levying  an  attachment 
upon  real  estate,  after  recording  the  attachment  papers,  to  serve  them  upon  theoo- 
cupnnt  of  the  property  if  there  is  one,  otherwise  to  post  them  upon  the  property, 
posting  instead  ox  serving  is  proper,  if  the  officer,  when  he  goes  to  make  the  levy, 
can  find  no  occupant. 

2.  Same— Posting  Papers. 

In  attaching  a  lot  having  a  small  building  upon  it,  posting  the  attachment  pa- 
pers upon  the  building  complies  with  the  requirement  of  the  statute  that  they  shall 
be  posted  in  a  conspicuous  place  upon  the  property. 

Department  1.    Appeal  from  superior  court,  Butte  county. 

Action  to  quiet  title. 

Hundley  tfc  Qale,  for  appellant.    Path  Henshaw,  for  respondent 

Temple,  J.  This  is  an  action  to  quiet  title,  and  the  only  question  in  the 
case  is  whether  a  writ  of  attachment  was  so  levied  as  to  constitute  a  lien  on 
the  premises  prior  to  the  conveyance  under  which  the  plaintiff  claims  title. 
The  premises  constitute  one-half  of  a  lot  in  the  town  of  Chico,  having  a  front- 
age of  33  feet;  and  extending  back  132  feet.  One  Ashbrook,  at  the  time  of 
the  levy,  had  an  office  upon  the  lot  in  a  small  building,  the  dimensions  of  which 
were  said  to  be  12  by  15  feet.  No  copy  of  the  writ  or  notice  was  left  with 
Ashbrook,  but  the  levy  was  made  by  posting  on  the  house  as  though  the  prem- 
ises were  unoccupied.  The  sheriff  was  examined  as  a  witness,  and  testified: 
"Question.  Do  yon  know  whether  or  not,  at  that  time,  there  was  anyone 
living  on  the  premises?  Answer.  I  do  not.  When  I  went  there  to  serve  the 
papers,  I  did  not  find  any  one  in  the  house.  I  waited  there  qu  i te  a  while  with- 
out finding  any  one,  and  *  *  *  I  posted  the  papers  on  the  house.  Think 
there  was  a  table,  and  perhaps  a  chair  or  so,  but  it  did  not  look  to  me  as 
though  it  was  occupied  by  any  one.  There  was  a  light  burning  in  the  room, 
and  I  waited  a  long  time,  but  no  one  appeared.  *  *  *  1  found  nobody  in 
possession  when  1  went  there,  and  no  person  came  while  I  was  there,  and 
there  was  no  occupant  at  all  there  that  I  saw. " 

It  is  insisted  that  the  levy  is  void,  because  a  copy  of  the  writ  and  a  notice 
was  not  served  upon  Ashbrook,  who,  it  is  claimed,  was,  at  the  time  of  the  levy, 
an  occupant  within  the  meaning  of  section  542,  Code  Civil  Froc. 

The  portions  of  section  542  which  are  material  to  this  discussion  are  as 
follows:  "The  sheriff,  to  whom  the  writ  is  directed,  must  execute  the  same 
without  delay,  *  *  *  as  follows:  (1)  Real  property  *  *  *  by  filing 
with  the  recorder  of  the  county  a  copy  of  the  writ,  together  with  a  description 
of  the  property  attached,  and  a  notice  that  it  is  attached;  and  by  leaving  a 
similar  copy  of  the  writ,  description,  and  notice  with  an  occupant  of  the  prop- 
erty if  there  be  one.  If  not,  then  by  posting  in  a  conspicuous  place  on  the 
property  attached." 

It  must  be  admitted  that  the  most  ordinary  meaning  of  the  word  "occu- 
pant" is  "one  who  occupies  or  takes  possession;  one  who  has  the  actual  use 
or  possession,  or  is  in  the  possession  of  a  thing. "    Occupancy  is  said  to  be  the 
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act  of  holding  possession.  It  will  be  presumed  that  the  word  Is  used  In  its 
most  usual  sense,  unless  there  can  be  discovered  something  in  the  statute  itself 
which  indicates  a  different  use  of  the  word  in  this  particular  instance.  And 
we  think  such  intent  is  readily  found.  The  officer  is  required  to  execute  the 
writ  without  delay.  Promptness  is  generally  essential  to  the  beneficial  use 
of  the  writ  at  all.  The  sheriff  would  be  held  responsible  for  any  lack  of  dili- 
gence by  which  loss  should  accrue.  It  is  not  always  easy  to  find  out  who  is 
in  possession  of  property.  In  view  of  the  promptness  required,  it  must  have 
'been  intended  that  the  occupant  should  be  easily  discoverable, — in  fact,  some 
one  visibly  occupying  the  property, — so  that,  when  the  officer  visits  the  prop- 
erty for  the  purpose  of  completing  the  levy,  he  can  determine  then,  by  what 
:he  can  see,  whether  he  shall  serve  the  copies  by  leaving  with  an  occupant,  or 
by  posting. 

Again,  it  was  evidently  intended  that  all  real  estate  not  by  law  exempt 
should  be  subject  to  be  attached  for  the  debts  of  the  owner.  But,  if  the  word 
"occupant"  means  simply  one  in  the  actual  possession  of  land,  there  would 
be  a  large  amount  of  such  property  not  declared  to  be  exempt,  and  yet  which 
could  not  be  levied  upon.  One  may  be  in  the  actual  possession,  and  yet 
not  be  in  the  county  or  state.  And  there  might  be  no  other  occupant.  In 
such  case,  there  could  be  no  levy  if  the  position  of  respondent  be  correct. 
One  fearing  an  attachment  would  have  but  to  lock  up  his  place,  and  go  out 
of  the  county  to  be  beyond  the  reach  of  the  writ,  so  far  as  his  real  estate  is 
concerned,  of  which  there  was  no  other  occupant.  A  construction  which 
would  lead  to  such  a  result  is  of  course  inadmissible.  Subdivision  2  of  sec- 
tion 542,  Code  Civil  Proc,  seems  to  favor  this  view.  That  provides  for  the 
levy  of  the  writ  when  the  property,  though  belonging  to  the  debtor,  stands 
on  the  records  of  the  county  in  the  name  of  another.  It  requires  copies  of  the 
papers  to  be  left  with  the  occupant,  if  any,  and  also  with  such  other  person, 
or  his  agent,  or  at  the  residence  of  either,  if  within  the  county.  That  is  to 
say,  it  specifically  directs,  when  the  property  stands  in  the  name  of  another  ,> 
the  papers  shall  be  served  upon  him  or  his  agent;  and,  if  they  cannot  be 
found  at  the  residence  of  either,  while  it  omits  to  provide  that,  if  the  occu- 
pant cannot  be  found,  it  shall  be  left  at  his  residence.  Therefore  we  con- 
clude, repeating  what  we  have  already  said,  the  provision  as  to  the  occupant 
is  a  direction  to  the  officer  as  to  posting  when  he  goes  upon  the  land  to  com- 
plete his  levy.  If  he  find  an  occupant,  he  must  leave  the  copies  of  the  papers 
with  such  occupant;  but,  if  he  can  find  no  such  occupant,  he  must  post  them 
in  a  conspicuous  place  upon  the  land. 

It  is  also  claimed  that  the  levy  is  void  because  it  is  not  stated  in  the  return 
that  a  copy  of  the  writ,  with  a  description  of  the  property  attached  and  the 
requisite  notice  were  posted  in  a  conspicuous  place  on  the  land.  On  the 
trial  the  officer  testified  that  the  papers  were  posted  on  the  building  which 
was  upon  the  place.  The  return,  prima  fa  tie,  is  sufficient.  Porter  v.  Pico,  55 
Gal.  172.  Under  the  circumstances,  we  think  the  evidence  must  be  held  as 
showing  a  compliance  with  the  statute  in  this  respect.  The  land  levied  upon 
was  a  small  lot,  vacant  except  as  to  the  portion  occupied  by  the  building  used 
as  an  office.  It  would  appear  that  the  building  must  necessarily  be  the  most 
conspicuous  place  on  the  land.  The  attention  of  the  parties  in  the  court  be- 
low seems  to  have  been  engrossed  with  the  question  as  to  whether  there  was 
an  occupant  or  not,  and  the  particular  point  now  under  consideration  was  ap- 
parently not  thought  of.  On  the  new  trial,  the  whole  matter  can  be  more 
thoroughly  investigated. 

Judgment  and  order  reversed,  and  new  trial  ordered. 

We  concur:    McKlnstrt,  J.;  Paterson,  J. 
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Sx  parte  Lezikskt  and  another.    (No.  12,131.) 

{Supreme  Qovrt  of  California.    June  10,  1887.) 

Oohtbmpt— Witness— Notary  Public— Powbb  of  Court. 

Under  Code  Civil  ProcOal.  f  1991,  providing  that  disobedience  to  a  subpoena  may 
be  punished  by  "the  court  or  officer  issuing  the  subpoena,"  the  court  cannot  punish 
for  disobedience  to  a  subpoena  issued  by  a  notary  public  before  whom  a  deposition 
is  to  be  taken.  The  matter  is  governed  by  that  section,  and  not  by  action  1209, 
"in  respect  to  a  court  of  justice,  or  proceedings  therein." 

Certiorari-  to  superior  court,  Contra  Costa  county. 

George  Lezinsky,  for  petitioners.    Charles  F.  Hanlon,  for  respondent. 

McFarland,  J.  Proceedings  on  certiorari  to  review  the  orders  of  the 
superior  court  in  and  for  the  county  of  Contra  Costa  adjudging  the  petitioners, 
Lezinsky  and  Mason,  guilty  of  contempt  of  said  court,  and  punishing  them 
therefor  by  fine.  The  facts  are  these:  In  a  certain  action  pending  in  said 
superior  court  the  plaintiff  therein  served  a  notice  upoa  the  defendants 
therein  that  the  deposition  of  the  petitioner  John  Mason  would  be  taken  at  a 
certain  time  and  place  before  a  certain  notary  public.  The  notary  issued  a 
subpoena  requiring  said  Mason  to  appear  before  him  at  said  time  and  place, 
and  depose  and  testify  as  a  witness.  This  subpoena  of  the  notary  was  served 
on  Mason,  who  appeared  at  the  time  and  place  mentioned;  but,  upon  the  ad- 
vice of  the  other  petitioner,  Lezinsky,  who  is  an  attorney  at  law,  and  was  at- 
torney for  an  intervenor  in  the  action,  and  who  contended  that  plaintiff  in 
said  action  had  no  right  to  proceed  with  it,  or  to  take  testimony  therein,  Ma- 
son refused  to  testify,  or  to  be  sworn.  The  notary  certified  these  facts  to  the 
superior  court,  whereupon  the  court  adjudged  both  of  the  petitioners  guilty 
of  contempt, — one  for  refusing  to  testify  before  the  notary,  and  the  other  for 
advising  him  to  refuse, — and  imposed  a  fine  upon  each.  And  the  question  to 
be  determined  is,  was  such  action  beyond  the  jurisdiction  of  the  court? 

Proceedings  in  contempt,  being  in  their  nature  arbitrary,  can  be  upheld 
only  in  a  case  which  comes  within  "the  provisions  of  the  law  by  which  such 
proceedings  are  authorized;  for  mere  presumptions  and  intendments  are  not 
to  be  indulged  in  their  support."  Batohelder  v.  Moore,  42  Cal.  414.  And  we 
are  not  able  to  find  any  "provisions  of  the  law"  which  authorize  a  superior 
court  to  punish  a  person  for  contempt  because  he  has  refused  to  obey  a  sub- 
poena issued  by  a  notary  public  before  whom  his  deposition  was  to  have  been 
taken  upon  notice.  In  such  a  case  there  is  certainly  no  actual  contempt  of 
the  court,  because  the  party  has  committed  no  act  in  the  presence  of  the  court, 
nor  has  he,  without  the  presence  of  the  court,  disobeyed  any  of  its  judgments, 
orders,  or  processes.  Section  1986,  Code  Civil  Proc,  provides  that,  when  a 
subpoena  is  issued  to  require  attendance  "before  a  court,"  it  must  be  under 
the  seal  of  the  court;  and  that,  when  the  attendance  is  to  be  "out  of  court,  be- 
fore a  judge,  justice,  or  other  officer,"  the  subpoena  must  be  issued  by  such 
judge,  justice,  or  other  officer.  And  section  1991  provides  that  disobedience 
to  a  subpoena  may  be  punished  by  "the  court  or  officer  issuing  the  subpoena." 
This  means,  construed  with  the  context,  by  "the  court  issuing  the  subpoena," 
or  by  "the  officer  issuing  the  subpoena."  It  does  not  mean  by  "the  court  not 
issuing  the  subpoena. "  In  such  a  case  the  offending  party  is  not  guilty  of  two 
contempts,  or  subject  to  two  punishments.  These  two  sections  govern  the 
matter  under  discussion,  and  not  subdivision  10  of  section  1209,  which  is  "in 
respect  to  a  court  of  justice  or  proceedings  therein.9* 

Counsel  for  respondent  complains  that  a  notary  has  no  power  to  punish  for 
contempt,  (and  whether  or  not  he  has  we  do  not  here  decide,)  and  that, 
therefore,  if  the  above  views  are  correct,  a  party  cannot  enforce  the  taking 
of  a  deposition  before  such  officer.  But  he  would  have  had  a  similar  griev* 
%nce  of  more  magnitude  if  the  legislature  had  not  provided  at  all  for  taking 
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testimony  out  of  court.  The  right  to  take  and  use  a  deposition  is  a  mere 
statutory  privilege,  and  can  be  exercised  and  enforced  only  in  the  manner 
and  to  the  extent  provided  by  the  statute  which  gives  it.  And  if  a  party  se- 
lects, out  of  the  officers  before  whom  depositions  may  be  taken,  one  who  can- 
not punish  for  contempt,  he  puts  himself,  so  far  as  that  method  of  enforcing 
the  attendance  of  his  witness  is  concerned,  out  of  the  reach  of  legislative 
grace,  and  must  rely  upon  the  provisions  that  the  disobedient  witness  for- 
feits to  the  aggrieved  party  $100,  and  all  damages  sustained  by  his  failure  to 
attend,  and  that,  if  he  be  a  party,  his  complaint  or  answer  may  be  stricken 
out.  Sections  1991,  1992,  Code  Civil  Proc.  Whether  or  not  the  power  to 
enforce  the  attendance  of  witnesses  out  of  court  should  be  enlarged,  is  a 
question  for  legislative  determination. 

The  orders  adjudging  petitioners  guilty  of  contempt,  and  punishing  them 
therefor,  are  annulled,  and  the  court  below  is  directed  to  dismiss  the  pro- 
ceeding. 

We  concur:  Searls,  C.  J.;  Sharpstein,  J. ;  Temple. 


Denver  &  R.  G.  Ry.  Co.  v.  Neis. 

{Supreme  Court  of  Colorado.    May  18,  1887.) 

1.  Principal  and  Agent — Principal's   Liability  to  Thikd  Persons — Au- 

thority of  Agent. 

A  resident  railroad  engineer  has  full  authority  to  prescribe  the  conditions  upon 
which  a  blacksmith  shall  do  work  for  his  company;  and  where  he  at  first  author- 
izes him  to  work  for  the  "bosses"  and  other  employes  when  requested  by  them, 
and  subsequently  instructs  him  to  do  work  only  on  his  written  order,  and  finally 
tells  him  that  verbal  orders  from  himself  and  certain  bosses  (naming  them)  will 
be  paid,  it  is  incumbent  on  the  blacksmith,  in  an  action  by  him  against  the  com- 
pany for  work  done,  to  show  that  the  orders  for  the  work  were  given  by  the 
persons  so  authorized  to  contract  with  him. 

2.  Appeal — Decision — Reversal. 

Where,  in  an  action  for  work  done  against  the  principal  on  an  account  made  up 
of  many  items,  it  appears  that  some  of  the  items  are  for  work  done  by  direc- 
tion of  the  agent,  and  the  remainder  for  work  done  without,  a  judgment  for 
the  entire  account  should  be  set  aside. 

3.  Appearance — Service — Waiver. 

Where  counsel  for  the  defendant  makes  a  full  and  unlimited  appearance,  an- 
nounces himself  ready  for  trial,  waives  a  jury,  and  permits  a  witness  to  be 
sworn  on  behalf  of  the  plaintiff,  before  calling  attention  to  his  motion  to  quash 
the  service  of  process,  which  had,  in  the  first  instance,  been  duly  submitted  to 
the  trial  justice,  such  conduct  operates  as  a  waiver  of  all  objections  on  the 
ground  of  defective  service. 

4.  Evidence — Competency — Conversations. 

If  what  was  overhenrd  in  a  conversation  is  competent  evidence,  the  fact  that 
the  witness  who  overheard  it  did  not  catch  all  that  was  said  does  not  render 
such  parts  as  he  did  hear  inadmissible. 

Appeal  from  the  county  court,  Summit  county. 

This  action  was  brought  to  recover  upon  an  account  for  services  rendered 
by  plaintiff,  Neis,  as  blacksmith.  Reaugh  was  resident  engineer  of  the  de- 
fendant company,  with  entire  control  of  its  construction  and  business  at  the 
point  where  plaintiff  claims  to  have  done  the  work  in  question.  Neis,  who 
was  a  local  blacksmith  living  at  Recen,  a  place  in  the  vicinity,  was  at  first 
authorized  by  Reaugh  to  do  blacksmithing  when  requested  by  the  "bosses" 
or  other  employes  of  the  company.  But  about  August  1st  a  written  notice 
from  Reaugh  was  served  upon  him,  directing  him  to  do  no  further  work  at 
the  company's  expense  save  upon  written  orders  of  himself  (Reaugh)  or 
McHarg,  (his  clerk.)  A  few  days  later  this  instruction  was  modified  so  as 
to  permit  Neis  to  do  work  upon  the  verbal  order  of  Reaugh,  McHarg,  Hoff- 
man, or  Donahue,  the  two  latter  being  among  the  "bosses'1  employed  under 
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Beaugh.  For  all  work  afterwards  done  upon  written  orders,  or  at  the  verbal 
request  of  the  parties  above  named,  with  two  possible  exceptions  mentioned 
In  the  opinion,  Neis  received  full  compensation  from  the  company.  It  ap- 
pears that  the  larger  part  of  the  account  sued  on  was  for  labor  performed  at 
the  verbal  request  of  other  bosses  and  employes  than  those  mentioned,  and 
after  the  giving  of  said  notice  to  plaintiff.  The  cause  was  tried  to  the  court 
without  a  jury,  and  judgment  rendered  in  plaintiff's  favor  for  the  full  amount 
of  his  claim.    Appeal  from  this  judgment. 

Bennet,  Mason  <&  Havens,  for  appellant.  W.  E.  Seott  and  R.  H.  JRTvme, 
for  appellee. 

Helm,  J.  The  ruling  of  the  county  court  upon  the  motion  to  quash  the 
Bervice  of  process  was  correct.  By  the  record  before  us  we  are  advised  that 
defendant's  counsel  made  a  full  and  unlimited  appearance  in  that  court,  an- 
nounced himself  ready  for  trial,  waived  a  jury,  and  permitted  a  witness  to  be 
sworn  on  behalf  of  plaintiff,  before  calling  attention  to  the  motion,  which 
had,  in  the  first  instance,  been  duly  submitted  to  the  justice,  and  presenting 
his  jurisdictional  objections  thereunder.  By  these  acts  (not  considering  the 
effect  of  taking  the  appeal)  all  objections  on  the  ground  of  defective  service 
were  waived.  Counsel  in  argument  deny  the  truthfulness  of  the  record  in 
this  particular,  and  assert  that  they  presented  the  question  without  making  a 
general  appearance,  and  before  anything  else  was  done  in  the  county  court. 
It  is  hardly  necessary  to  say,  what  they  frankly  admit,  that  we  must  be  gov- 
erned by  the  record,  which  in  this  court  imports  absolute  verity. 

Nor  did  the  court  err  in  refusing  to  strike  out  a  portion  of  the  testimony 
given  by  the  witness  Cole.  It  was  proper  for  him  to  detail  so  much  of  the  con- 
versation between  Neis  and  McHarg  as  he  overheard.  The  fact  that  some 
things  may  have  been  said  in  this  conversation  which  he  did  not  hear,  did  not 
render  this  part  of  his  testimony  wholly  inadmissible.  With  the  latitude  al- 
lowed on  cross-examination,  the  danger  of  injustice,  adverted  to  by  counsel, 
can  hardly  be  said  to  exist.  Besides,  it  maybe  further  remarked  that,  even  if 
this  evidence  were  improperly  admitted,  we  would  not  consider  the  error  suf- 
ficient ground  for  reversal.  The  testimony  objected  to,  with  the  accompany- 
ing admissions,  was  of  very  little  importance,  and  could  scarcely  have  re- 
ceived serious  consideration. 

Beaugh  had  full  authority  to  prescribe  the  conditions  upon  which  plaintiff 
should  do  work  for  the  defendant  company.  It  was  competent  for  him, 
through  his  clerk,  (McHarg,)  to  prohibit,  as  he  did,  any  such  work,  except  on 
written  orders  from  himself  or  McHarg.  It  was  perfectly  proper,  also,  for 
him  to  enlarge  this  instruction  or  notice  by  excepting  from  its  operation  Hoff- 
man and  Donahue,  two  of  the  numerous  "bosses"  in  the  company's  employ. 
It  is  clearly  established  that  all  the  items  in  the  bill  sued  upon  referred  to 
work  done  without  written  authority,  and  after  plain  tiff  received  the  note  above 
mentioned.  Plaintiff,  in  rebuttal,  testifies  that  on  one  occasion  McHarg  came 
with  four  or  five  wagons  to  be  mended,  and  told  him  to  do  the  work.  He  also 
says  that  Hoffman  directed  him  to  do  some  work  for  parties  whom  he  previously 
refused  because  they  had  no  written  orders.  His  testimony  concerning  the 
wagons  is  directly  contradicted  by  McHarg;  but,  as  to  these  portions  of  his 
bill,  the  finding  of  the  court  below  must  be  sustained.  So  far  as  there  was 
conflicting  testimony,  it  was  one  witness  against  another,  and  we  will  not  pre- 
sume to  say  that  credit  should  have  been  given  to  McHarg  instead  of  plaintiff. 

But  we  are  not  advised  as  to  the  amount  of  these  items,  and  they  cover  only 
a  part  (probably  a  small  part)  of  the  bill  sued  upon.  With  reference  to  the 
remaining  portions  of  the  account,  we  have  this  state  of  facts :  McHarg  testi- 
fies clearly  and  unequivocally  that  plaintiff  did  the  work  without  any  author- 
ity, verbal  or  written,  from  either  himself,  Beaugh,  Hoffman,  or  Donahue.  In 
answer  to  this  evidence,  there  is  simply  the  declaration  by  plaintiff,  in  rebuttal* 
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"that  all  the  work  done  on  that  bill  sued  for  was  done  by  the  written  or  verbal, 
orders.*'  It  will  be  observed  that  he  does  not  assert  the  work  to  have  been  per- 
formed upon  the  written  or  verbal  orders  of  Reaugh  orMcHarg,  or  even  upon 
the  verbal  orders  of  Hoffman  or  Donahue.  The  declaration  of  plaintiff  is  con- 
sistent with  the  proposition  that  the  work  referred  to,  or  at  least  a  part  thereof, 
was  done  under  the  verbal  orders  of  employes  other  than  those  from  whom 
he  was  authorized  to  receive  such  orders.  And  this  construction  of  the  lan- 
guage is  sustained  by  his  own  testimony  in  chief.  He  there  admits  that  after 
August  12th  the  various  wagon,  corral,  and  stable  bosses  had  work  done 
without  orders,  expressly  mentioning  the  name  of  Callihan,  a  stable  boss. 
Thus  this  unim peached  testimony  of  McHarg  is  corroborated  by  that  of  plain- 
tiff himself.  The  court  allowed  the  full  amount  claimed  by  plaintiff  upon  his 
entire  account.  It  is  therefore  clear  that  the  judgment  given  covered,  in  part 
at  least,  work  for  which,  under  the  testimony  before  us,  plaintiff  was  not  en- 
titled to  compensation.  It  will  for  this  reason  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

10  Colo.  94  

Chambkbjjn  and  others  v.  Oilman.    (City  Nat.  Baae  of  Denver, 

Intervenor.) 
(Supreme  Court  of  Colorado.    May  18, 1887. 

1.  Gabnishmbnt— Assignment. 

The  keeper  of  a  boarding-house  for  railroad  employes  made  an  agreement  with 
the  railroad  company  whereby  the  boarding  dues  of  each  employe  were  deducted 
from  his  pay,  and  forwarded  in  the  form  of  a  check  to  the  boarding-house  keeper 
each  month.  Subsequently  he  procured  an  advance  of  money  from  a  bank  on  the 
credit  of  the  amounts  which  were  to  fall  due  on  the  following  pay-day,  and  by 
promising  to  turn  such  amounts  over  to  the  bank.  The  railroad  company  con- 
sented to  transfer  such  payments  to  the  bank.  Held,  that  this  constituted  an  equi- 
table assignment  of  such  sums  so  as  to  vest  title  in  the  bank  as  against  a  creditor  of 
the  boarding-house  keeper,  who  garnished  the  same  in  the  hands  of  the  railroad 
company. 

2.  Samk— Acts  of  Debtor. 

Subsequent  declarations  of  the  boarding-house  keeper  indicative  of  an  intention 
to  set  apart  such  sums  to  the  payment  of  his  debt  to  plaintiff  in  garnishment  are 
not  admissible  in  evidence  to  impeach  the  title  vested  by  the  prior  assignment. 
8.  Same— Check. 

The  mere  fact  that  the  railroad  company,  after  it  had  consented  to  the  transfer 
of  the  indebtedness  to  the  bank,  continued  to  draw  its  check  in  favor  of  the  board- 
ing-house keeper,  hda\  not  to  divest  the  bank  of  the  title  acquired  under  the  equi- 
table assignment. 

4.  8ame— Notice. 

Whether  the  railroad  company  had  notice  of  such  assignment  in  no  way  affects 
the  rights  of  plaintiff  in  garnishment,  and  therefore  the  admission  of  evidence  of 
such  notice  is  not  prejudicial  error. 

5.  Fbauds,  Statute  of— Assignment  of  Claim. 

Such  an  assignment  may  be  by  parol,  and  is  not  affected  by  Gen.  St.  Colo.  J{  1528, 
1527,  which  require  sales  and  assignments  of  goods,  and  grants  or  assignments  of 
trusts,  to  be  evidenced  in  writing. 
8.  Teial— Instruction— Garnishment. 

Where  the  intervenor  in  a  garnishment  claims  title  through  an  equitable  assign- 
ment of  the  fund,  based,  in  addition  to  other  evidence,  upon  verbal  declarations 
and  conduct,  it  is  not  error  to  refuse  an  instruction  which  assumes  that  the  inter- 
vener's title  depends  solely  upon  a  written  order. 

Stallcup,  C,  dissenting. 

Appeal  from  county  court,  Arapahoe  county. 

L.  C.  Rockwell,  for  plaintiffs  in  error.  Benedict  &  Phelps*  for  defendants 
in  error. 

Rising,  G.  The  appellants  brought  an  action  against  B.  M.  Gil  man  upon 
book-account,  and  garnished  the  Denver,  South  Park  &  Pacific  Railroad  Com- 
pany as  a  debtor  of  Gilman.    The  garnishee  answered  that  it  had  $1,495.8$ 
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in  its  hands  in  checks  it  had  drawn  in  favor  of  Gilman,  and  that  said  sum 
and  checks  were  claimed  by  the  City  National  Bank  of  Denver  under  some 
agreement  between  itself  and  said  Gilman,  and  asked  that  the  court  make  an 
order  that  said  bank  be  brought  into  court  as  a  claimant  for  this  money,  and 
prove  its  title  thereto.  The  bank  filed  a  petition  of  intervention,  in  which  it 
was  alleged  that  Gilman  was,  at  the  time  of  the  commencement  of  this  suit, 
and  had  been  for  many  months  prior  thereto,  the  keeper  of  a  boarding-house 
at  Como,  on  the  line  of  said  railroad,  and  had,  during  such  time,  been  ac- 
customed to  board  divers  employes  of  said  company,  but  not  for  the  company; 
that  said  company,  in  consideration  that  the  rates  of  board  should  not  exceed 
a  certain  just  and  reasonable  rate  agreed  upon,  had  agreed  to  retain  from  the 
pay  of  its  employes  boarding  with  said  Gilman,  each  month,  such  amounts  as 
were  severally  due  and  owing  from  such  employes  to  said  Gilman;  that  at  the 
end  of  each  month  a  considerable  portion  of  the  pay  of  the  company's  em- 
ployes was  to  be  paid  over  to  said  Gilman,  or,  upon  his  order,  to  whom  he 
might  direct ;  that,  at  least  three  or  four  months  prior  to  the  service  of  the 
said  garnishee  summons,  the  said  Gilman,  being  about  to  procure,  by  loan, 
from  the  said  bank,  money  to  enable  him  to  maintain  and  carry  on  said  busi- 
ness, and  in  order  to  secure  said  bank  therefor,  gave  to  the  officers  of  said 
company  orders  and  instructions  to  pay  to  the  said  bank  all  moneys  due  or  to 
become  due  him  under  said  agreement,  and  so  to  continue  until  otherwise 
directed,  to  which  said  company  assented ;  that  said  bank,  relying  on  said  or- 
ders and  instructions  so  given,  and  said  company's  assent  thereto,  advanced 
and  loaned  to  said  Gilman,  solely  upon  the  strength  of  the  said  orders,  etc., 
$1,500;  that  said  company  made  payments  to  said  bank  as  directed,  and, 
upon  the  faith  of  such  payments  having  been  made,  and  that  they  would 
continue  to  be  made,  said  bank  made  other  advances  and  loans  to  said  Gilman ; 
that  on  the  third  day  of  April,  1882,  while  the  orders  and  directions  aforesaid 
were  in  force,  it  appeared  that  there  was  due  to  said  Gilman,  for  board  of  em- 
ployes of  said  company  for  the  previous  month  of  March,  about  the  sum  of 
$1,500,  which  would  be  paid  during  said  month  of  April ;  said  bank,  at  Gil- 
man's  request,  and  relying  solely  upon  the  moneys  to  be  paid  to  it  by  said 
company,  again  advanced  and  loaned  to  said  Gilman  the  sum  of  $1,500,  hav- 
ing no  other  security  for  said  loan  than  the  payment  to  be  made  by  said  com- 
pany as  aforesaid ;  that,  at  the  time  of  the  service  of  the  garnishee  summons, 
said  sum  of  $1,500  was  still  unpaid,  and  said  sum  of  $1,495.88  was  still  in 
the  hands  of  said  company's  officers,  but  held  for  said  bank;  and  that  the 
same  was  about  to  be  paid  over  to  it.  Demands  judgment  for  said  sum  of 
$1,495.88. 

Plaintiffs,  answering  the  petition  of  the  bank,  admit  that  there  is  a  conten- 
tion between  plain  tins  and  said  bank  regarding  the  right  of  the  money  in  the 
hands  of  the  company;  admit  that  there  was  due  from  the  company  to  Gil- 
man, for  the  month  of  March,  at  least  the  sum  of  $1,500,  and  that  the  com- 
pany has  answered  as  garnishee  in  the  action,  and.  deny  specifically  all  other 
allegations. 

Judgment  in  favor  of  plaintiffs  against  Gilman  upon  the  pleadings.  Trial 
to  a  jury  of  the  issues  joined  between  plaintiffs  and  said  bank  as  intervenor, 
and  judgment  thereon  in  favor  of  intervenor  against  the  ^aintiffs  for  its 
costs.    From  this  judgment  plaintiffs  appeal. 

The  claim  of  appellee  to  the  money  in  controversy  rests  upon  a  claimed  eq- 
uitable assignment  of  the  money  due  Gilman  from  the  railroad  company  for 
the  board  of  its  employes  for  the  month  of  March,  1882,  under  an  agreement 
between  said  Gilman  and  said  company;  and  also  upon  the  claim  that,  at  the 
time  of  the  service  of  the  garnishee  summons  on  the  company,  the  officers  of 
the  company  held  this  money  as  the  money  of  and  for  the  bank.  Appellants' 
claim  to  the  money  rests  upon  the  rights  of  an  attaching  creditor,  and  is  based 
upon  the  claim  that  no  interest  in  the  March  indebtedness  of  the  employes  of 
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the  railroad  company  passed  to  the  bank  by  reason  of  the  transactions  be- 
tween Gilman  and  the  bank. 

What  was  the  transaction  between  Gilman  and  the  bank  in  relation  to  the 
loaning  of  money  by  the  bank  to  Gilman?  The  witness  Gilman  testifies  that 
about  the  first  of  December,  1881,  he  made  an  agreement  with  the  bank  to 
obtain  money  due  him  from  the  railroad  company  by  turning  over  to  the  bank 
money  which  would  be  due  him  on  the  following  pay-day;  that  he  got  about 
$1,500  from  the  bank;  that  that  sum  was  due  him  from  the  company  at  the 
last  of  the  month;  that  he  showed  to  Mr.  Hanna,  the  cashier  of  the  bank, 
how  much  the  board-bills  amounted  to  on  their  face,  and  that  these  bills  would 
be  likely  to  be  paid  about  the  twentieth  of  the  month;  that  this  arrangement 
was  renewed  again  in  January;  that  in  January  he  told  Mr.  Hanna  that  he 
had  to  go  south  on  account  of  his  wife's  illness,  and  that  he  wished  to  have 
this  arrangement  continued  until  his  return;  that  his  brother,  C.  S.  Gilman, 
was  fully  authorized  to  act  as  his  agent  during  his  absence,  and  that  his  brother 
would  go  on  and  do  every  month  just  as  he  had  done;  that  Mr.  Hanna  wished 
him  to  notify  the  pay-master  of  the  fact  that  he  was  going  away,  and  the  ar- 
rangement was  to  be  continued  during  his  absence,  and  he  said  he  would  do 
so;  that,  before  he  went  south,  he  saw  the  pay-master,  and,  in  speaking  about 
this  arrangement  with  the  bank,  the  pay-master  said  he  would  continue  to  do 
as  he  had  done  until  further  orders;  that  he  returned  from  the  south  in  April. 
The  testimony  of  the  witness  Hanna  corroborates  the  testimony  of  the  wit- 
ness Gilman,  and  further  shows  that  Gilman  told  him  how  much  the  pay-rolls 
were  after  they  were  made  up;  that  on  the  third  day  of  April  the  bank  loaned 
Gilman  $1,500;  that  the  money  was  to  be  paid  during  the  month;  that  wit- 
ness thinks  it  was  for  the  March  indebtedness;  that  there  was  no  difference 
between  this  transaction  and  previous  ones;  that  the  bank  got  the  checks 
made  by  the  company  to  Gilman  each  and  every  month  until  April. 

"We  have  given  the  substance  of  the  evidence  relating  to  the  transaction  of 
April  3,  1882,  between  the  bank  and  Gilman,  and  relating  to  the  facts  lead- 
ing up  to  that  transaction. 

Jn  relation  to  the  carrying  out  of  the  different  arrangements  made  between 
Gilman  and  the  bank,  the  witness  Bush  testifies  that  from  November,  1881, 
to  April,  1882,  he  was  employed  as  clerk  in  the  pay-master's  office  of  the  Den- 
ver &  South  Park  Railroad.  That  Horace  W.  Fisher  was  pay-master,  and  wit- 
ness' duties  were  to  assist  the  pay-master  in  general.  That  each  head  of  de- 
partments sent  in  to  the  time-keeper  the  time  of  the  men  in  his  employ.  That 
Gilman  sent  in  to  the  time-keeper  any  stops  he  might  have  against  any  of  the 
employes.  The  time-keeper  made  up  his  pay-roll,  and  put  against  the  several 
parties  named  the  stops  as  required  by  Gilman;  that  is,  he  noted  how  much 
was  to  go  from  each  man  to  Gilman.  These  rolls,  after  they  were  made  up, 
were  forwarded  to  the  auditor  at  Omaha,  examined,  and  checks  made  and 
signed  for  the  several  amounts,  and  the  pay-rolls  and  checks  were  returned  to 
Denver  to  the  pay-master.  When  a  part  of  a  man's  wages  had  been  stopped 
for  his  board,  a  check  would  come  for  the  amount  due  him,  less  the  amount 
of  "stop"  for  board.  The  amount  of  the  stop  would  come  in  a  check  in  favor 
of  Gilman.  That  he  heard  Gilman  say  to  the  pay-master  that  he  had  made 
an  arrangement  with  the  bank  to  get  money  on  the  checks  coming  to  him, 
and  he  desired  to  give  the  pay-master  an  order  to  pay  over  to  the  bank,  from 
time  to  time,  the  checks  coming  to  him.  That,  early  in  the  spring,  Gilman, 
who  was  going  down  south,  came  to  the  office,  and  told  Mr.  Fisher  that  he 
wanted  to  give  him  a  continuous  order  to  pay  over  to  the  bank  the  checks 
regularly,  and  said  that  he  had  authorized  his  brother  Charles  Gilman  to  re- 
ceive them,  and  deliver  them  to  the  bank,  and  indorse  his  name  on  the  back 
of  them.  That  there  were  four  or  five  payments  before  the  last  payment. 
That,  upon  Gilman's  order,  the  pay-master  transferred  the  checks  to  the  bank. 
They  were  payable  to  the  bank  by  Gilman's  indorsement.  The  checks  were 
indorsed  by  Gilman,  and  then  transferred  to  the  bank  by  Fisher,  and  the 
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bank's  receipt  taken.  That  he  was  present  when  payment  was  being  made  in 
April.  That  Charles  Gilman  called  for  the  Gilman  checks.  That  the  Gil  man 
checks  had  been  marked  paid  on  the  roU,  and  countersigned  by  the  pay-master, 
and  all  but  two  or  three  of  them  had  been  indorsed  by  Charles  Gilman  for  his 
brother  Ben  when  the  garnishee  notice  came  into  the  car.  That  the  trans- 
action in  April  was  conducted  as  all  their  payments  were  previous  to  that 
order. 

The  witness  Dunlevy  testifies  that  he  was  connected  with  the  City  National 
Bank,  and  bad  been  for  three  years  and  over;  that  he  knew  of  checks  being 
made  payable  to  Benjamin  M.  Gilman  by  the  South  Park  Railroad  Company, 
which  checks  came  to  the  bank  during  the  months  of  December,  January, 
February,  March,  and  April.  They  were  sent  to  the  bank  by  Mr.  H.  W. 
Fisher,  or  brought  by  him  personally.  At  no  time  while  the  bank  was  carry- 
ing Gilman,  did  he  or  his  brother  bring  these  checks. 

We  think  the  evidence  shows  an  equitable  assignment  by  Gilman  to  the 
bank  of  the  March  indebtedness  of  the  railroad  company  to  Gilman,  and  that 
the  railroad  company  had  notice  of  such  assignment,  and  assented  to  it.  The 
assignment  of  the  indebtedness  for  the  months  of  November,  December,  Jan- 
uary, February,  and  March  was  a  separate  and  distinct  transaction  for  each 
month.  At  the  time  of  the  assignment,  in  each  case,  the  indebtedness  as- 
signed existed,  and  the  amount  had  been  ascertained. 

There  can  be  no  question  but  that  an  assignment  can  be  made  of  such  in- 
debtedness, and  that,  under  our  statutes,  the  assignee  takes  a  legal  interest 
in  the  matter  assigned.  Patton  v.  Com  and  Ten  Broeke  C.  M.  Co.,  8  Colo. 
265;  Pom.  Eq.  Jur.  1271,  1273.  An  assignment  of  a  debt  may  be  by  parol, 
and  may  be  inferred  from  the  acts  and  conduct  of  the  party.  1  Pars.  Cont. 
229. 

In  the  argument  much  attention  was  given  to  the  question  of  notice  to  the 
railroad  company  of  the  transfer  of  the  indebtedness  by  Gilman  to  the  bank. 
So  far  as  the  rights  of  the  parties  to  this  action  to  the  money  in  controversy 
are  concerned,  the  question  of  notice  to  the  company  is  wholly  immaterial.  The 
rights  of  the  parties  to  this  action  must  be  determined  by  the  character  of  the 
transaction  between  Gilman  and  the  bank  in  relation  to  this  money.  If,  as 
between  Gilman  and  the  bank,  the  bank  became  the  owner  of  the  indebted- 
ness, Gilman's  creditors  could  not  obtain  any  interest  therein  by  attachment. 
The  creditor  can  only  reach  the  interest  of  the  debtor,  and  after  the  assign- 
ment to  the  bank  Gilman  had  no  interest  in  this  indebtedness.  Pom.  Eq. 
Jur.  694, 697, 700.  The  interest  assigned  is  regarded  as  property.  Pom.  Eq. 
Jur.  1280,  note  2.  The  notice  to  the  debtor,  in  case  of  an  equitable  assign- 
ment, is  to  bind  the  debtor-  In  this  case,  the  railroad  company,  as  debtor, 
had  notice,  and  acted  upon  the  notice.  The  fact  that  the  checks  were  drawn 
to  Gilman  by  the  railroad  company  does  not  change  the  ownership  of  the  in- 
debtedness. Gilman  having  assigned  his  interest  therein  to  the  bank,  and 
the  railroad  company  having  notice  of  such  assignment,  and  having  assented 
thereto,  could  not  reinvest  Gilman  with  the  ownership  by  drawing  checks  for 
the  amount  to  Gilman.  A  payment  by  the  company  to  Gilman  would  not, 
under  the  circumstances  of  this  case,  have  released  the  company  from  its  lia- 
bility to  pay  the  bank.  It  is  plain,  from  the  conduct  of  Gilman  and  the  com- 
pany, that  the  drawing  of  the  checks  to  Gilman,  and  getting  his  indorsement 
thereon,  was  a  matter  relating  to  the  manner  of  making  payment  to  tbe  bank. 

Appellants'  counsel  cites  the  fourth  subdivision  of  section  1521  and  sections 
1523  and  1527  of  the  General  Statutes.  "We  do  not  think  the  assignment  by 
Gilman  to  the  bank  of  the  indebtedness  of  the  railroad  company  to  him  comes 
within  the  statute  of  frauds. 

Under  our  view  of  the  law  applicable  to  this  case,  under  the  evidence,  the 
instruction  given  to  the  jury  by  the  court  below  was  more  favorable  to  appel- 
lants than  they  had  a  right  to  ask.  The  instructions  left  it  to  the  jury  to  de- 
termine from  the  evidence,  not  only  whether  there  was  an  arrangement  be- 
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tween  Gilman  and  the  bank  by  which  Gilman  turned  over  the  indebtedness 
diie  him  for  March,  and  whether  Gilman  had  ordered  the  railroad  company  to 
pay  this  money  to  the  bank,  but  whether  Gilman  had  indorsed  the  checks,  and 
delivered  them  to  the  railroad  company,  to  be  delivered  by  it  to  the  bank  be- 
fore the  service  of  the  garnishee  summons.  The  jury  were  not  instructed  to 
find  for  the  bank,  unless  they  found  in  the  affirmative  all  these  facts,  and  the 
verdict  for  the  intervenor  amounts  to  such  an  affirmative  finding.  We  see 
no  error  in  the  instructions  of  which  appellants  can  complain. 

Plaintiffs  asked  the  court  to  instruct  the  jury  "that  the  checks  drawn  by  the 
railroad  company  to  pay  Gilman  on  March  pay-roll  of  1882  were  never  deliv- 
ered by  the  company  to  Gilman  or  the  bank,  but  the  money  called  for  on  the 
same  had  been  paid  over,  and  is  now  in  this  court,  to  be  disposed  of  under  its 
order."  The  refusal  to  give  this  instruction  is  assigned  for  error.  We  think 
there  was  evidence  sufficient  to  show  a  delivery  of  the  checks  by  Gilman  to 
the  pay-master,  to  be  delivered  by  him  to  the  bank,  if  such  delivery  had  been 
necessary  to  vest  the  ownership  of  the  money  in  the  bank,  and  to  have  given 
the  instruction  asked  would  have  been  error. 

Plaintiffs  further  asked  the  court  to  instruct  the  jury  that  the  bank  "  claimed 
the  right  to  the  money  by  virtue  of  an  assignment  of  it  by  Gilman  to  itself, 
in  and  by  virtue  of  a  certain  written  order  made  by  Gilman,  and  delivered  to 
the  South  Park  Railroad  Company  in  January,  1882.  The  order  is  not  pro- 
duced, neither  are  the  contents  before  you  as  evidence.  Therefore  you  will 
not  consider  what  its  purport  was,  and  on  this  branch  of  the  case  the  inter- 
vening claimant  has  failed  to  make  a  case,  and  you  should  find  for  the  plain- 
tiffs." The  refusal  to  give  this  instruction  is  assigned  for  error.  The  in- 
struction asked  for  is  misleading,  in  that  the  jury  might  assume  that  they 
were  instructed  that  the  bank  claimed  the  money  by  an  assignment  from  Gil- 
man by  virtue  of  a  written  order  made  by  Gilman  to  the  railroad  company. 
It  entirely  ignores  all  the  testimony  relating  to  the  transactions  between  Gil- 
man and  the  bank.  By  what  right  the  intervenor  claimed  the  money  was  a 
fact  for  the  jury  to  determine  from  the  evidence.  The  instruction  assumes 
a  fact  not  proven.  There  was  no  evidence  of  such  written  order.  The  in- 
struction was  properly  refused. 

Plaintiffs  asked  the  court  to  instruct  th*  jury  that  "if  they  believe  from  the 
evidence  that  Gilman  attempted  in  January,  1882,  to  give  an  order  upon  the 
Denver  &  South  Park  Railroad  in  favor  of  the  City  Xational  Bank,  to  pay 
whatever  money  there  might  thereafter  become  due  for  the  board  of  the  em- 
ployes of  the  said  South  Park  Railroad  Company  to  the  bank  until  such  order 
was  revoked  by  Gilman;  and  that  afterwards,  and  in  April,  1882,  the  bank 
loaned  $1,500  on  the  strength  of  such  order  given  it  in  January  previous, — 
such  order  was  not  an  assignment,  in  law  or  in  equity,  of  the  respective  sums 
of  money  due  from  the  boarders  to  Gilman,  or  from  the  railroad  company  to 
Gilman,  as  against  the  attachment  of  the  plaintiffs,  and  you  should  find  the 
issues  for  the  plaintiffs  Chamberlin  &  Aicher,  as  against  the  said  bank. "  The 
instruction  asked  for  is  clearly  erroneous.  It  seeks  to  determine  the  whole 
case  upon  an  attempt  to  give  a  continuous  order  in  January.  That  order 
might  be  held  invalid  for  all  purposes,  and  still,  under  tiie  evidence,  having 
no  reference  to  that  order,  the  jury  might  say  that  it  was  sufficient  to  show 
an  assignment  of  the  March  indebtedness. 

We  find  no  error  in  the  refusal  to  give  instructions  asked  by  plaintiffs. 

The  first,  second,  third,  fourth,  and  fifth  assignments  of  error  are  based 
upon  the  admission  of  testimony  relating  to  the  notice  given  by  Gilman  to  the 
railroad  company  of  his  assignment  to  the  bank  of  the  indebtedness  of  the 
company  to  him,  and  the  custom  of  the  company  in  turning  over  checks  upon 
order  of  the  payees  thereof.  As  the  notice  to  the  company  in  no  way  affected 
plaintiffs1  right  to  the  money  in  controversy,  the  testimony  was  immaterial, 
but,  under  the  evidence  and  the  instructions  given  by  the  court,  its  admission 
could  not  have  prejudiced  the  appellants. 
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The  court  refused  to  allow  plaintiffs  to  prove  by  witness  Chamberlin 
"that,  on  or  about  the  fifteenth  or  seventeenth  of  April,  1882,  Gilman  told 
witness  that  he  was  sorry  that  he  could  not  pay  the  bill;  that  he  was  expect- 
ing some  $1,800  of  the  railroad  company  in  a  day  or  two,  or  the  next  pay- 
day; and  that  he  was  going  to  take  that  money,  and  divide  it  up  between  the 
plaintiffs,  John  D.  Best  &  Co.,  and  Struby,  Estabrook  &  Co."  There  was  no 
error  in  such  refusal  Whatever  Gilman  might  say  after  he  had  assigned  his 
interest  in  the  March  indebtedness  could  not  affect  the  interest  of  his  as- 
signee. Aside  from  this,  there  is  nothing  in  the  offer  to  show  that  the  money 
he  expected  from  the  railroad  company  was  the  money  due  him  for  board  of 
the  employes  of  the  company,  but  the  amount  spoken  of  would  indicate  that 
it  was  not  the  same. 

Judgment  should  be  affirmed. 

Macon,  C,  concurs.    Stallcut,  C,  dissents. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  Judg- 
ment is  affirmed. 
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City  op  Leadville  v.  Matthews. 

(Supreme  Court  of  Colorado.    May  24,  1887.) 

Municipal  Corporations— Salary  of  Officer— Appropriations. 

Under  section  3326,  Qen.  St.  Colo.,  which  provides  for  annual  appropriation  bills 
by  the  city  councils  of  municipalities,  and  that  the  objects  and  purposes  for  which 
appropriation  is  made  shall  be  specified,  an  appropriation  bill  by  the  city  of  Lead- 
ville, which  recites  a  total  appropriation  of  a  certain  amount,  subdivided  into  ap- 
pro] >riations  for  the  following  specific  objects  or  purposes,  to-wit,  "salary  fund," 
"streets,"  "fire,"  "gas,"  "interest,"  and  "contingent  expenses,"  is  a  sufficient 
compliance  with  the  statute  to  entitle  a  street  commissioner  duly  elected,  whose 
salary  is  fixed  by  ordinance  or  resolution  of  the  city  council,  to  resort  to  the  salary 
fund  for  payment  of  his  salary;  and  it  is  not  necessary  that  the  bill  should  specify 
each  particular  office,  and  the  exact  sum  to  be  paid  the  incumbent  thereof. 

Appeal  from  the  district  court,  Lake  county. 

C.  H.  WenzelU  for  appellant.    John  Murphey,  for  appellee. 

Helm,  J.  Matthews  brought  suit  to  recover  for  services  rendered  as  street 
commissioner  of  the  defendant  city.  Judgment  was  duly  entered  in  his  favor 
for  the  sum  of  $400.  But  a  single  question  is  presented  upon  this  appeal, 
viz.:  Does  the  evidence  show  that  the  preceding  city  council  made  such  an 
appropriation  as  is  required  bylaw  for  the  payment  of  the  street  commission- 
er's salary  during  the  fiscal  year,  when  plaintiff  acted  in  that  capacity?  The 
annual  appropriation  bill  for  the  year  mentioned  is  before  us.  It  recites  a 
total  appropriation  of  $125,000  to  meet  the  entire  municipal  expenses.  This 
sum  was,  by  the  bill,  subdivided  into  appropriations  for  the  following  spe- 
cific objects  or  purposes, to-wit,  "salary  fund,"  "streets,"  "fire,"  "gas,"  "in- 
terest," and  "contingent  expenses."  This,  we  think,  so  far  at  least  as  the 
question  at  bar  is  concerned,  a  sufficient  compliance  with  section  3326  of  the 
General  Statutes,  upon  which  appellant  relies.  It  is,  in  our  judgment,  not 
necessary  that  the  annual  appropriation  ordinance  or  bill  specify  each  partic- 
ular office,  and  the  exact  sum  to  be  paid  the  incumbent  thereof.  The  street 
commissioner  of  Leadville  is  elected  by  the  city  council  to  serve  for  a  definite 
period,  unless  sooner  removed.  His  duties  are  defined  by  ordinance.  By  or- 
dinance, also,  or  by  resolution,  a  regular  salary  is  provided  for,  and  the 
amount  thereof  is  fixed.  He  is  an  officer  of  the  city,  and,  for  aught  that  ap- 
pears in  the  record  before  us,  is  entitled  to  be  paid  out  of  the  "salary  fund." 
The  appropriation  bill  apportioned  $65,000  to  this  fund,  and  at  the  time  plain- 
tiff made  demand  for  his  pay  upwards  of  $5,000  remained  therein  unused. 

The  district  court  committed  no  error  in  ruling  upon  the  matter  complained 
of,  and  its  judgment  will  be  affirmed. 
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Edgar  Gold  &  Silver  Min.  Co.  «.  Taylor  and  another. 

{Supreme  (hurt  of  Colorado.    May  24,  1887.) 

1.  Costs— Bowi>— Dismissal  of  Action. 

Under  Geo.  Laws  Colo.  e.  20,  \\  1.  2,  which  provide  that  a  non-resident  plaintiff 
shall,  before  he  institutes  a  suit,  file  a  cost-bond,  and  that  the  court  may,  upon 
motion,  dismiss  any  suit  commenced  without  filing  such  bond,  it  cannot  avail  the 
plaintiff  if  he  files  such  bond  subsequently  to  the  commencement  of  the  suit,  though 
before  the  service  of  summons. 

3.  Sams— Monoir. 

In  such  case;  a  motion  to  dismiss,  made  by  defendant  upon  entering  his  appear- 
ance, is  made  in  apt  time. 

8.  Pkaotioe  in  Civil  Oasis— Dismissal— Waiveb  of  Ebbob. 

A  motion  to  dismiss  for  plaintiffs  failure  to  file  a  cost-bond  in  time  is  in  the  nat- 
ure of  a  plea  in  abatement,  and,  if  overruled,  error  in  such  ruling  is  not  waived  by 
answering  over. 

Appeal  from  district  court,  Gilpin  county. 

The  plaintiff,  a  corporation  organized  under  the  laws  of  the  state  of  New 
York,  brought  this  action  against  Fernando  C.  Taylor,  one  of  the  appellants, 
to  determine  the  rights  to  possession  of  certain  mining  premises,  in  support 
of  an  adverse  claim.  The  action  was  commenced  on  the  sixth  day  of  March, 
1882.  A  cost-bond  was  filed  on  the  twentieth  day  of  April,  and  the  summons 
derved  on  defendant  on  the  twenty-second  day  of  April,  1882.  On  the  fourth 
day  of  May  following,  the  defendant  filed  a  motion  to  dismiss  the  action  on 
the  ground  that  the  plaintiff  was  not  a  resident  of  this  state,  and  that  no  cost- 
bond  was  filed  before  the  commencement  of  the  action.  The  court  denied  the 
motion,  to  which  ruling  and  order  defendant  duly  excepted.  On  the  fifth  day 
of  July,  1883,  the  Mitchell  Mining  &  Milling  Company  made  application  to 
the  court  to  be  substituted  as  defendant  in  the  action  in  the  place  of  Fernando 
O.  Taylor,  which  application  was  denied,  but  applicant  was  granted  leave  to 
join  with  said  Taylor  as  defendant,  the  answer  of  said  Taylor  to  stand  as  the 
joint  answer  of  said  joint  defendants;  and  thereupon  the  Mitchell  Mining  & 
Milling  Company  entered  an  appearance  in  the  action,  and  contested  the  same 
to  final  judgment.  Replication  filed  by  plaintiff  to  amended  answer  of  defend- 
ants on  the  seventh  day  of  July,  1888.  Trial  to  jury,  and  verdict  that  plain- 
tiff is  entitled  to  the  possession  of  certain  portions  of  the  premises  in  contro- 
versy, and  is  entitled  to  recover  $50  for  surveys,  plats,  and  abstracts,  and  $50 
attorney's  fees.  Motion  for  new  trial  by  defendants.  Motion  denied,  and 
judgment  entered  on  the  verdict,  from  which  both  defendants  appeal.  There 
is  no  appearance  in  this  court  by  the  appellee. 

"Section  1.  In  all  actions  on  office  bonds  for  the  use  of  any  person,  actions 
on  the  bonds  of  executors,  administrators,  or  guardians,  qui  tarn  actions  on 
any  penal  statute,  and  in  all  cases  in  law  and  equity  where  the  plaintiff,  or 
the  person  for  whose  use  an  action  is  to  be  commenced,  shall  not  be  a  resident 
of  this  state,  the  person  or  plaintiff  for  whose  use  the  action  is  to  be  com- 
menced shall,  before  he  institutes  such  suit,  file,  or  cause  to  be  filed,  with  the 
clerk  of  the  court  in  which  the  action  is  to  be  commenced,  an  instrument  in 
writing,  of  some  responsible  person,  being  a  resident  of  this  state,  to  be  ap- 
proved by  the  clerk,  whereby  such  person  shall  acknowledge  himself  bound 
to  pay,  or  cause  to  be  paid,  all  costs  which  may  accrue  in  such  action,  either 
to  the  opposite  party,  or  to  any  of  the  officers  of  such  court;  which  instrument 
may  be  in  form  as  follows:    *    *    *" 

"Sec.  2.  If  any  such  action  shall  be  commenced,  without  filing  such  instru- 
ment of  writing,  the  court,  on  motion,  shall  dismiss  the  same,  and  the  attor- 
ney for  the  plaintiff  shall  pay  all  costs  accruing  thereon.    *    *    *" 

M.  F.  Ufford*  for  appellants. 
v.l4p.no.3— 8 
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Per  Curiam.  The  first  error  assigned  is  that  the  court  below  erred  in  de- 
nying the  motion  of  defendants  to  dismiss  the  action  for  want  of  the  cost- 
bond  required  by  law.  The  motion  is  based  upon  the  provisions  of  sections 
1,  2,  c.  20,  Gen.  Laws,  p.  189.  The  requirement  of  the  first  section  is  that 
the  non-resident  plaintiff  shall,  "before  he  institutes  such  suit,  file,  or  causer 
to  be  filed,  with  the  clerk,"  etc.,  the  cost-bond  therein  specified  and  required; 
and  section  2  declares  that,  if  any  such  action  shall  be  commenced,  without 
filing  the  cost-bond  required  by  section  1,  the  court,  on  motion,  shall  dismiss 
the  same.  This  court  has  repeatedly  held  that  this  language  is  unequivocal, 
and  leaves  nothing  to  the  discretion  of  the  court.  Filley  v.  Cody,  3  Colo.  221;: 
W.  U.  Tel.  Co.  v.  Qraham,  1  Colo.  188;  Talpey  v.  Doane,  2  Colo.  299.  It 
follows  that  filing  the  bond  subsequently  to  the  commencement  of  the  suit, 
and  whether  before  or  after  the  motion  to  dismiss  is  interposed,  cannot  avail 
the  plaintiff.  Farnsworth  v.  Agnew,  27  111.  42;  8utro  v.  Simpson,  14  Fed. 
Rep.  370. 

The  motion  to  dismiss  was  the  first  action  taken  by  the  defendant  upon  his 
appearance  to  the  suit,  and  was  in  apt  time.  Trustees  v.  Walters ,  12  111.  154; 
Randolph  v.  Fmerick.  13  HI.  346;  Robertson  v.  County  ComWs,  b  Gilman, 
565;  Roberts  v.  Fahs,  32  111.  474;  People  v.  Cloud,  50  111.  439. 

The  motion  was  in  the  nature  of  a  plea  in  abatement,  and  the  defendant, 
by  answering  over,  did  not  waive  his  right  to  assign  for  error  the  decision  of 
the  court  overruling  the  motion.  Puterbaugh,  Fl.  150;  Delahay  v.  Clement, 
3  Scam.  201. 

For  this  error  the  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded,  with  a  direction  to  the  court  below  to  dismiss  the  same. 


10  Colo.  126 

REYNOLDS  V.  LARKTN. 
(Supreme  Court  of  Colorado.    May  24,  1887.) 

1.  Appeal— To  What  Court— Forcible  Entry  akd  Detainer. 

Colorado  act  of  1878,  providing  that  "all  appeals  from  judgments  of  justices  «»f 
the  peace,  both  in  civil  and  criminal  actions,  shall  be  taken  "to  the  county  court, 
•  •  *  and  no  appeal  shall  lie  from  a  judgment  of  a  justice  of  the  peace  in  any 
cause,  civil  or  criminal,  to  the  district  court,"  applies  to  actions  of  forcible  entry 
and  detainer  in  which,  by  force  of  section  13  of  the  forcible  entry  and  detainer  act, 
the  appeal  was  formerly  to  the  district  court. 

%  Justices  of  the  Peace— Jurisdiction— Forcible  Entry  and  Detainer. 

Gen.  St.  Colo,  f  1495,  being  section  9  of  the  forcible  entry  and  detainer  act,  which 
provide*  that  '•  the  district  courts  in  their  respective  districts,  and  county  courts 
and  j  ustices  of  the  peace  in  their  respecti  ve  counties,  shall  have  j  urisdiction  of  cases 
arising  under  this  chapter,"  gives  jurisdiction  to  justices  of  the  peace,  in  actions  of 
forcible  entry  and  detainer,  coextensive  with  the  boundaries  of  their  respective 
counties,  and  is  not  restricted  in  its  operation  in  that  respect  by  section  1932,  which, 
in  general  terms,  limits  the  jurisdiction  of  justices  of  the  peace  to  the  townships 
in  which  they  reside. 

Error  to  county  court,  Arapahoe  county. 

This  suit  was  brought  before  a  justice  of  the  peace  under  the  forcible  entry 
and  detainer  act.  The  premises  sought  to  be  recovered  were  not  situate 
within  the  justice's  precinct,  nor  was  defendant  a  resident  of  such  precinct. 
The  cause  of  action,  if  any,  accrued  in  another  precinct,  which  had  a  duly- 
qualified  and  acting  justice.  Defendant  made  a  special  appearance,  and  moved 
to  dismiss  for  want  of  jurisdiction  over  the  subject-matter.  The  motion  was 
overruled,  default  entered  against  defendant,  and  the  cause  tried.  An  appeal 
was  then  taken  to  the  county  court,  and  defendant  renewed  in  writing  his 
plea  to  the  jurisdiction.  The  county  court  allowed  the  plea,  and  dismissed  the 
action.    From  this  judgment  of  dismissal  the  present  appeal  is  taken. 

F.  J.  Mott,  Harmon  <£  Cover,  and  Maikham  &  Dillon,  for  plaintiffs  in 
error. 
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Helm,  J.  A  preliminary,  question  is  fairly  presented  by  the  record  before 
us,  viz.:  Under  our  statutes  relating  to  the  subject,  is  there  any  appeal  to 
the  county  court  from  judgments  of  justices  of  the  peace  in  forcible  entry  or 
unlawful  detainer  actions?  Section  13  of  the  forcible  entry  and  detainer  act 
reads  as  follows:  "Hereafter,  in  all  cases  of  forcible  entry  and  detainer,  or 
forcible  or  unlawful  detainer,  tried,  or  determined  in  any  county  court,  or  be- 
fore any  justice  of  the  peace,  either  party  may  take  an  appeal  to  the  district 
court  of  the  proper  county  in  the  same  manner  and  during  the  same  time 
that  is  now  provided  by  law  for  taking  appeals  from  justices  of  the  peace  in 
other  cases.  *  *  *"  The  act  mentioned  does  not  authorize  an  appeal  in 
this  class  of  cases  from  justices  of  the  peace  to  the  county  court.  When  the 
territory  of  Colorado  became  a  state,  the  provision  above  quoted,  having  been 
previously  enacted,  continued  in  force.  It  was  incorporated  into  the  General 
Laws  of  1877,  and  has  remained  without  re-enactment  to  the  present  time. 
In  1877  the  legislature  adopted  a  statute  reading  as  follows:  "All  appeals 
from  judgments  of  justices  of  the  peace,  both  in  civil  and  criminal  actions, 
shall  be  taken  to  the  county  court  of  the  same  county,  and  no  appeal  shall  lie 
from  a  judgment  of  a  justice  of  the  peace  in  any  cause,  civil  or  criminal,  to  the 
district  court. "    Gen.  Laws,  §  1599;  Gen.  St.  §  1978. 

The  question  stated  at  the  beginning  of  this  opinion  resolves  itself  into  the 
following:  Did  the  latter  provision  operate  to  repeal  so  much  of  section  13  of 
the  forcible  entry  act  as  directs  that  appeals  from  justices  of  the  peace,  in 
actions  under  that  act,  shall  be  taken  to  the  district  court,  and  did  it  author- 
ize such  appeals  to  be  taken  to  the  county  court  instead? 

In  the  first  place,  we  observe  that  the  latter  section  is  a  subsequent  statute, 
having  been  adopted  several  years  after  the  passage  of  section  13  of  the  for- 
cible entry  act.  Secondly,  the  act  in  which  this  section  appears  is  an  independ- 
ent enactment.  It  does  not  purport  to  be  amendatory  of  any  existing  statute. 
It  is  entitled  "An  act  in  relation  to  the  jurisdiction  of  justices  of  the  peace, 
and  the  practice  in  justices'  courts."  The  argument,  therefore,  that  it  was 
the  intention  to  simply  amend  the  act  in  relation  to  justices  and  constables, 
and  that  for  this  reason  the  provision  in  question  should  be  applied  alone  to 
suits  provided  for  in  that  act,  is  entitled  to  but  little  weight.  Thirdly,  this 
provision,  besides  being  expressed  in  general  and  comprehensive  terms,  also 
contains  negative  words.  It  not  only  declares  that  "all  appeals  from  judg- 
ments of  justices  of  the  peace,  both  in  civil  and  criminal  actions,  shall  be 
taken  to  the  county  court,"  but  it  also  expressly  asserts  that  "no  appeal  shall 
lie  from  a  judgment  of  a  justice  of  the  peace  in  any  cause,  civil  or  criminal, 
to  the  district  court."  The  language  used  expresses  a  clear  legislative  intent 
to  have  all  appeals  in  actions,  regardless  of  their  nature,  thereafter  taken 
from  the  justices  to  the  county  court.  The  general  character  of  the  two  stat- 
utes under  consideration,  and  the  repugnancy  of  their  language,  in  so  far  as 
it  specifies  the  court  to  which  these  appeals  shall  be  taken,  forbid  an  inter- 
pretation allowing  the  earlier  to  stand  wholly  unmodified;  and,  applying  well- 
known  rules  of  statutory  construction,  we  must  give  an  affirmative  answer 
to  the  question  above  propounded.  Sedg.  St.  &  Const.  Law,  96  et  seq.t  and 
notes;  Potter's  Dwar.  St.  154  et  seq.,  and  notes. 

The  right  of  appeal  from  judgments  of  justices  of  the  peace  in  these  actions 
remains  by  virtue  of  said  section  13.  The  repealing  statute  does  not  inter- 
fere with  this  right,  or  the  procedure  provided  for  its  exercise.  It  simply 
changes  the  forum  in  which  such  appeals  shall  be  tried,  by  substituting  in 
relation  thereto  in  the  forcible  entry  provision  the  word  "county"  for  the 
word  "district." 

The  proposition  that  forcible  entry  and  unlawful  detainer  causes  are  spe- 
cial proceedings,  and  not  actions,  we  shall  not  consider  at  length.  It  is  true 
that  they  are  statutory  remedies,  and  it  is  also  true  that,  in  some  respects,  the 
prescribed  procedure  differs  from  that  govering  the  ordinary  civil  action  un- 
Colo.Rep.  12-16  P.—16 
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der  the  Code.  But  they  are  referred  to  in  that  instrument  (section  267)  as 
actions,  and  are  frequently  thus  named  in  the  forcible  entry  act  itself.  Sec- 
tion 1236,  Gen.  Laws,  speaks  of  them  as  "the  action  of  forcible  entry  and  de- 
tainer, or  unlawful  detainer."  Section  1248  reads:  "Any  action  of  forcible 
entry  and  detainer,  or  unlawful  detainer,"  etc.  Section  1249,  referring  to 
such  causes,  says:  "In  actions  commenced  before  justices  of  the  peace. 
*  *  *"  We  have  no  hesitancy  in  holding  that  these  remedies  are  fairly  cov- 
ered by  the  word  "actions,"  as  used  in  section  1599,  above  considered. 

We  now  pass  to  the  principal  question  submitted  for  consideration.  The 
objection  under  which  this  question  arises  challenged  the  jurisdiction  of  the 
justice  of  the  peace  over  the  subject-matter.  It  was  therefore  not  waived  by 
defendant's  appeal  to  the  county  court.  Section  1495  of  the  General  Statutes, 
being  section  9  of  the  forcible  entry  and  detainer  act,  reads  as  follows:  "The 
district  courts  in  their  respective  districts,  and  county  courts  and  justices  of  the 
peace  in  their  respective  counties,  shall  have  jurisdiction  of  cases  arising  under 
this  chapter.  *  *  *"  Counsel  for  plaintiff  in  error  contend  that  this  provis- 
ion confers  jurisdiction  of  cases  under  the  statute  upon  justices  of  the  peace 
throughout  their  respective  counties.  There  is  no  other  provision  in  the  act 
mentioned  that  deals  with  the  territorial  jurisdiction  of  justices  of  the  peace. 
And,  were  there  no  statute  elsewhere  in  any  way  relating  to  such  jurisdic- 
tion, there  could  hardly  be  two  opinions  upon  the  subject.  The  phrase,  "in 
their  respective  counties,"  considered  by  itself  alone,  requires  the  interpreta- 
tion given  it  by  counsel.  In  fact,  as  we  shall  presently  see,  a  similar  phrase 
has  been  practically  thus  construed  by  this  court. 

But  it  is  insisted  that  section  1932  of  the  General  Statutes,  which  limits  the 
jurisdiction  of  justices  of  the  peace  to  the  townships  in  which  they  reside, 
must  be  construed  as  applying  to  actions  of  forcible  entry  and  unlawful  de- 
tainer. In  discussing  this  section,  we  shall  assume  that  the  word  "precincts" 
must  be  substituted  therein  for  the  word  "townships."  See  section  146,  c.  23, 
Gen.  St.  So  far  as  the  two  jurisdictional  provisions  under  consideration  are 
concerned,  no  argument  in  favor  of  an  implied  repeal  or  modification  of  section 
1495  by  section  1932  can  be  based  upon  the  ground  that  the  latter  is  a  subse- 
quent statute;  for  both  sections  were  originally  adopted,  substantially  as  now 
existing,  by  the  same  legislature,  and  both  were  approved  by  the  governor  on 
the  same  day.  Section  1932  is  an  amendment  of  the  general  act  relating  to 
justices  of  the  peace  and  constables, — the  act  which  treats  of  nearly  all  the 
various  branches  of  jurisdiction  conferred  upon  justices;  but  which,  how- 
ever, does  not  relate  to  or  mention  the  actions  of  forcible  entry  and  unlawful 
detainer.  The  section  consists  of  a  single  affirmative  declaration,  with  no 
negative  words,  and  does  not  even  declare  that  all  suits  shall  be  brought  in 
the  precincts  specified.  The  forcible  entry  and  detainer  statute  is,  on  the 
other  hand,  a  separate  and  independent  law,  treating  solely  of  the  actions  in- 
dicated by  its  title.  Considering  the  language  of  the  two  provisions,  and  the 
circumstances  attending  their  adoption,  we  cannot  say  that  there  is  such  a 
repugnancy  as  requires  us  to  hold  that  an  implied  repeal  of  section  1495  took 
place,  or  that  there  existed  in  the  legislative  mind  any  intent  to  change  or 
modify  that  provision.  The  law  does  not  favor  repeals  or  modifications  of 
this  kind.  "They  will  not  be  adjudged  to  follow,  unless  there  is  such  a  posi- 
tive repugnancy  that  the  two  statutes  cannot  consistently  stand  together. 
The  legislative  intent  to  substitute  the  new  for  the  old  law  must  clearly  ap- 
pear."   Schwenke  v.  Union  Depot  <fe  R.  Co.,  7  Colo.  512,  4  Pac.  Rep.  905. 

The  view  that  section  1932  was  not  intended  by  the  legislature  itself  to  re- 
peal or  modify  section  1495  receives  strong  confirmation  from  the  legislative 
procedure  in  the  premises.  The  territorial  legislature  of  1861  adopted  an  act 
in  relation  to  justices  of  the  peace  and  constables.  Section  1  of  this  act 
reads:  "Justices  of  the  peace  shall  have  jurisdiction  in  their  respective  coun- 
ties to  hear  and  determine  all  complaints,  suits,  and  prosecutions  of  the  fol- 
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lowing  descriptions:  *  *  *"  Then  follows  a  list  of  nearly  all  the  causes 
of  action  over  which  justices  of  the  peace  are  allowed  to  take  cognizance. 
There  was  in  the  statute  of  1861  no  other  provision  relating  to  the  territorial 
limits  of  the  justices'  jurisdiction.  At  the  succeeding  session,  in  1862,  the 
legislature  adopted  an  act  "amendatory"  of  the  foregoing.  Section  10  has 
come  down  to  us  as  section  1932  above  mentioned.  It  reads:  "That  suits 
shall  be  commenced  before  justices  in  the  township  in  which  the  debtor  or 
person  sued  resides,  unless  the  cause  of  action  accrued  in  the  township  in 
which  the  plaintiff  resides,  in  which  case  the  suit  may  be  commenced  where 
the  cause  of  action  accrued,  or  is  specifically  made  payable."  Sess.  Laws 
1862,  p.  77;  Gen.  St.  p.  620. 

Under  the  act  of  1861,  "debtors  were  sued  in  tribunals  distant  from  their 
places  of  residence,  and  the  cost  and  vexation  of  litigation  was  thereby  un- 
necessarily and  oppressively  increased.  As  a  security  against  this  abuse,  this 
section  (§  10,  Act  1862)  was  adopted,  giving  resident  debtors  a  forum  at  their 
own  doors."  Wagner  v.  Hallack.  3  Colo.  176;  Denver,  S.  P.  d-  P.  R.  Co. 
v.  Robert*,  6  Colo.  333.  By  enacting  the  precinct  statute  in  1862,  the  legis- 
lature unquestionably  sought  to  curtail  the  territorial  jurisdiction  of  justices 
of  the  peace  conferred  by  the  act  of  1861.  Thus,  it  will  be  seen,  we  have,  in 
effect,  both  a  legislative  and  a  judicial  declaration  that  the  phrase,  "in  their 
respective  counties,"  as  used  with  reference  to  justices  of  the  peace,  conferred 
jurisdiction  upon  these  courts  throughout  such  counties.  But  at  the  session 
of  1862  the  legislature  also  adopted  a  forcible  entry  and  detainer  act,  in  which 
the  following  language  is  used,  (section  5:)  "Justices  of  the  peace,  in  their 
proper  counties,  and  district  courts,  in  their  respective  districts,  shall  have 
concurrent  jurisdiction  in  all  cases  arising  under  this  act."  Though  changes 
have  since  been  made  in  this  statute,  the  above  provision,  so  far  as  justices 
of  the  peace  are  concerned,  has  always  remained  substantially  the  same;  and, 
as  we  have  already  declared,  there  has  never  been  any  qualification  in  the  act 
itself  of  the  territorial  jurisdiction  thus  conferred. 

The  foregoing  circumstances  indicate  strongly  that  the  legislature  did  not 
intend  to  restrict  to  the  justices'  precincts  the  trying  of  actions  in  pursuance 
of  the  forcible  entry  and  detainer  statute;  for  it  clearly  appears  that,  while 
engaged  in  considering  and  passing  the  forcible  entry  law,  that  body  not  only 
interpreted  the  jurisdictional  phrase  used  therein,  but  gave  it  an  interpreta- 
tion contrary  to  the  supposed  limitation.  They  specifically  expressed  this 
limitation  as  to  all  other  actions  before  justices  courts;  and  the  inference  is 
irresistible  that,  had  they  intended  the  limitation  to  apply  to  this  class  of  ac- 
tions, they  would  have  so  declared. 

We  feel  impelled  to  the  conclusion  that  it  was  the  legislative  intent  to  give 
justices  of  the  peace  an  exceptional  territorial  jurisdiction  in  this  particular 
class  of  cases,  a  jurisdiction  co-extensive  with  the  areas  of  their  respective 
counties. 

The  judgment  of  the  county  court  is  reversed. 


10  Colo.  89 


Alvord  o.  Strickler,  Receiver,  etc. 
{Suj/reme  Court  of  Colorado.    June  7,  1887.) 


The  receiver  of  a  bank,  under  the  authority  of  the  proper  court,  sold  the  bank's 
interest  in  certain  mining  property,  partly  on  deferred  payments  due  at  times  ex- 
pressly stipulated  in  the  agreement.  The  purchaser  was  unable  to  obtain  posses- 
sion, the  property  being  iu  litigation,  and  in  the  hands  of  another  receiver.  The 
evidence  not  showing  an  agreement  to  put  the  purchaser  into  possession,  held,  that 
the  court's  refusal  to  compel  its  receiver  to  extend  the  time  of  the  deferred  pay- 
ments was  not  reviewable. 

Appeal  from  superior  court  of  Denver. 
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Markham  &  Dillon  and  Patterson  A  Thomas,  for  plaintiff  in  error.  M.  B. 
Carpenter  and  C.  J.  Hughes,  for  defendant  in  error. 

Macon,  C.    The  facts  of  this  case  are,  shortly,  these: 

In  March,  1883,  James  M.  Strickler,  the  respondent,  was  appointed  re- 
ceiver of  the  Exchange  Bank  of  Denver,  by  the  superior  court  of  Denver. 
Among  the  assets  of  said  bank  was  certain  mining  property  in  Summit  county, 
Colorado,  of  the  description  following:  The  undivided  one-half  of  the  Wire- 
Patch  placer  claim,  the  undivided  one-half  of  the  Elephant,  and  the  undivided 
one-half  of  the  Frederick;  the  Great  lodes;  the  undivided  one-fourth  of  the 
Ontario  lode;  and  ail  the  interest,  whatever  the  same  might  be,  of  the  said  J. 
M.  Strickler,  as  receiver,  in  the  Queen  of  the  Forest,  the  Emperor,  the  Little 
Morgan,  and  the  Triangle  lodes,  and  the  Wire-Patch  ditch  and  water-rights, 
as  the  same  were  described  in  their  respective  location  and  relocation  certifi- 
cates. The  interest  of  the  said  J.  M.  Strickler,  as  receiver,  in  the  said  Queen 
of  the  Forest,  the  Emperor,  the  Little  Morgan,  and  the  Triangle  lodes,  and 
in  the  Wire-Patch  ditch  and  water-rights,  was  an  uncertain,  indefinite,  and 
undescribed  interest.  On  October  18, 1884,  said  Strickler,  as  such  receiver, 
by  authority  of  said  superior  court,  entered  into  a  contract  with  petitioner,  C. 
C.  Alvord,  to  sell  him  this  property  for  $125,000,  $42,000  of  which,  in  furni- 
ture then  in  the  St.  James  Hotel  in  Denver,  was  to  be  paid  down,  and  the 
balance  of  the  price,  $83,000,  was  to  be  paid  on  or  before  the  eighteenth  day 
of  October,  1885;  and  by  the  agreement  in  writing  then  and  there  entered  into 
between  the  parties  it  was  stipulated  that  default  in  the  payment  at  the  agreed 
time  was  to  determine  the  contract,  and  Strickler  was  to  keep  what  had  been 
paid  by  Alvord,  and  to  release  Alvord  from  all  liability  for  the  balance  remain- 
ing unpaid.  It  was  further  agreed  that  Alvord  might  go  into  possession  of 
the  property,  and  mine  therein,  and  retain  all  profits  therefrom,  until  the 
twelfth  day  of  April,  1885,  after  which  date  he  (Alvord)  should  pay  to  Strick- 
ler one-half  of  the  net  proceeds  of  the  mines.  By  the  agreement  it  was  fur- 
ther provided  that  time  should  be  of  the  essence  of  the  contract;  and  that  upon 
any  default  on  Alvord' s  part  in  the  payment  of  any  of  the  sums  provided  to 
be  paid  in  the  future,  at  the  times  fixed  therefor,  the  said  agreement  should 
cease  and  determine,  and  Alvord  should  forfeit  to  Strickler  all  sums  before 
that  time  paid  under  said  agreement. 

On  the  thirtieth  of  August,  1884,  by  reason  of  litigation  between  Strickler, 
as  receiver  of  the  said  Exchange  Bank,  on  the  one  side,  and  one  Murphy,  Litton, 
and  McCarty  on  the  other,  as  to  the  title  to  this  property,  or  some  part 
thereof,  one  Charles  A.  Walker  was  appointed  receiver  of  the  same,  by  the 
district  court  of  said  Summit  county;  and  on  or  about  the  twenty-third  day 
of  September  of  that  year  said  Walker  took  possession  of  the  same,  and  worked 
and  mined  in  the  Elephant  lode  until  the  twenty-third  of  October  following, 
on  which  day  he  quit  work  thereon,  and  discharged  all  his  employes.  About 
the  twenty-fifth  of  October,  1884,  Alvord,  in  company  with  one  Cronkhite, 
(who  had  a  contingent  interest  in  the  agreement  for  the  sale  of  the  property,) 
went  to  Breckenridge,  and  demanded  possession  of  the  Elephant  lode  from 
the  said  receiver,  Charles  A.  Walker,  who  offered  to  put  Alvord  or  Cronkhite 
in  possession  if  they,  or  either  of  them,  would  indemnify  him,  which  they 
refused  to  do,  and  therefore  failed  to  get  possession.  Afterwards,  Murphy 
took  possession  of  the  Elephant  lode,  and  held  it  during  the  winter  and  spring, 
until  about  the  twentieth  of  April,  1885,  when  Cronkhite  was  let  into  posses- 
sion, under  the  receiver,  Charles  A.  Walker,  and  held  it  continuously  until 
the  trial  of  this  cause.  While  Walker  was  in  possession  as  receiver  aforesaid, 
he  contracted  an  indebtedness  in  working  the  Elephant  lode  of  about  $3,000, 
which  on  the  third  day  of  December,  1884,  was  made  a  lien  on  the  property 
by  the  district  court  of  said  Summit  county;  but  at  the  trial  of  this  case  no 
steps  had  been  taken  to  enforce  such  lien,  and  by  a  subsequent  order  of  said 
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court  the  receiver  was  required  to  pay  off  said  lien  out  of  the  first  net  pro- 
ceeds of  the  mine.  While  Murphy  held  possession  of  the  mine,  during  the 
winter  of  1884-85,  and  spring  of  1885,  he  worked  it  unskillfully,  and  left  it 
in  a  ruinous  and  dilapidated  condition;  and,  when  he  quit  the  same,  took 
away  the  ladders,  ore  chutes,  railroad  tracks,  ore  cars,  and  all  the  tools  and 
implements  belonging  thereto,  so  that  when  Oronkhite  took  possession  he 
found  it  necessary  to  expend  considerable  money  in  putting  the  mine  into 
condition  for  profitable  working.  Strickler  furnished  him  $250  for  this  purpose, 
but  Alvord  nothing.  Cronkhite  increased  the  indebtedness  on  the  mine  to 
$6,000  in  putting  it  in  repair.    These  facts  are  undisputed. 

In  this  posture  of  affairs,  Alvord,  on  the  thirtieth  day  of  September,  1885, 
filed  his  petition  in  the  superior  court  of  Denver,  praying  to  be  relieved  from 
the  payment  of  the  remaining  $83,000,  to  become  due,  under  the  contract,  on 
the  eighteenth  day  of  October  ensuing,  and  for  an  extension  of  the  time  for 
such  payment  one  year  after  he  should  obtain  possession  of  the  premises.  His 
prayer  was  founded  on  the  averments  that  he  executed  the  agreement  to  buy 
the  property  under  the  belief  that  he  could  obtain  the  money  for  the  last  pay- 
ment by  working  the  Elephant  lode,  which  belief  Strickler  well  knew  and 
encouraged;  that  during  the  negotiations  for  the  purchase  Strickler  promised 
and  assured  him  that  he  should  have  the  possession  of  the  property,  so  that 
he  could  work  and  mine  it,  and  that  but  for  such  assurances  he  would  not 
have  agreed  to  buy  it,  nor  made  the  contract  of  the  eighteenth  of  October, 
1884,  and  that  Strickler  knew  that  he  would  not  have  done  so,  and  also  knew 
that  he  depended  upon  the  proceeds  of  the  property  for  the  means  with  which 
to  meet  the  deferred  payment  of  $83,000.  Furthermore,  he  averred  that  the 
property  was  in  litigation,  and  was  in  the  hands  of  a  receiver,  and  in  debt,  of 
all  which  facts  he  was  during  the  negotiation  for  and  at  the  execution  of  the 
contract  in  ignorance,  but  that  the  said  Strickler  was  cognizant  of  them  all, 
and  concealed  the  same  from  him;  that  alter  the  execution  of  the  contract  he 
went  to  Summit  county,  and  endeavored  to  get  possession  of  the  Elephant 
lode,  and  could  not,  and  that  Strickler  not  only  did  not  put  him  into  posession, 
but  actively  prevented  him  from  obtaining  it;  and  that  he  had  never  had  the 
possession,  and  had  no  means  with  which  to  pay  the  deferred  payment  of 
$83,000.  Several  other  facts  are  alleged,  among  which  are  the  erection  of  a 
mill,  the  orders  of  the  district  court  of  Summit  county,  etc.,  but  they  are 
immaterial,  and  need  not  be  stated. 

Respondent  answered,  and  denied  that  lie  knew  Alvord  depended  on  the 
proceeds  of  the  property  to  pay  the  $83,000;  denied  that  he  encouraged  the 
belief  that  he  could  do  so  by  working  the  said  property;  denied  that,  pending 
the  negotiations,  he  promised  or  assured  Alvord  that  he  should  have  posses- 
sion of  the  property,  or  any  part  thereof;  denied  that  Alvord  was  ignorant  of 
the  fact  that  the  property  was  in  litigation,  was  in  the  hands  of  a  receiver,  or 
that  it  was  in  debt;  and  denied  that  by  any  act,  or  refusal  to  act,  by  him,  he 
kept  Alvord  out  of  possession . 

The  cause  was  heard  upon  written  and  oral  evidence,  the  written  evidence 
being  made  exhibits  in  the  case,  which  appear  in  the  record,  and  the  court 
proposed  to  petitioner  a  modification  of  the  agreement  as  to  time,  which  he  re- 
jected, whereupon  the  petition  was  dismissed,  from  which  decree  the  peti- 
tioner appealed  to  this  court. 

Eleven  errors  are  assigned  as  ground  of  reversal  of  the  decree  of  the  court 
below,  but  counsel  for  appellant  relied  in  argument  upon  the  sixth  assign- 
ment only,  which  is  that  "the  court  erred  in  its  finding  that  the  equities 
of  the  case  were  in  favor  of  the  defendant."  In  fact,  counsel  for  appellant, 
in  their  brief  and  argument,  at  pnge  2,  say:  "The  main,  in  fact  the  only, 
points  of  controversy  in  the  case  are  these:  Did  Strickler  contract  or  agree  to 
put  Alvord  in  possession  of  the  mining  property?  and,  if  so,  did  he  put  him 
in  possession?'*    In  this  view  of  the  case,  (and* it  is  a  correct  one,)  the  objec- 
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th>n*  to  the  admission  of  evidence,  and  the  exceptions  to  the  refusal  of  the 
ivurt  to  allow  certain  questions  to  be  answered,  are  of  no  weight,  and  cannot 
*nVet  the  solution  of  the  questions  raised  in  the  record.  The  proofs  do  not 
support  this  view  of  the  case,  and  the  petition  amounts  to  no  more  than  an 
application  to  the  court  to  compel  its  receiver  to  make  a  supplemental  con- 
tract with  the  petitioner.  Whether  such  authority  exists  in  courts,  it  is  not 
uectttsary  to  decide;  but  it  is  clear  that  the  refusal  so  to  do  in  this  case  is  not 
reviewable,  and  therefore  the  decree  of  the  superior  court  of  Denver  should 
be  affirmed. 

Rising  and  Stallcup,  CC,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  de- 
cree of  the  court  below  is  affirmed. 


10  Colo.  81 


Carbonate  Town  Co.  v.  Ives  and  another. 

(Supreme  Court  of  Colorado.    June  7,  1887.) 

Appeal— Prerequisites— Payment  of  Costs. 

Under  Gen.  St.  Colo,  gg  1979, 1981,  requiring  a  party  appealing  from  the  judgment 
of  a  justice  to  file  an  appeal-bond,  and  pay  the  costs  of  granting  the  appeal,  within 
10  days,  the  payment  of  such  costs  within  that  time  is  not  a  prerequisite  of  the  right 
of  appeal,  when  it  is  waived  by  the  justice,  by  filing  the  transcript  in  the  appellate 
court  without  such  payment. 

Error  to  county  court,  Arapahoe  county. 

Teller  <&  Orafiood,  Cor  plaintiff  in  error.  M.  B.  Carpenter,  for  defendants 
in  error. 

Macon,  C.  On  the  twenty-fourth  of  December,  1883,  defendants  in  error 
recovered  judgment  against  plaintiff  in  error,  before  one  J.  L.  Crotty, 
a  justice  of  the  peace,  within  and  for  Arapahoe  county,  from  which  plaintiff 
in  error  appealed  to  the  county  court  of  said  county,  and  gave  notice  thereof 
in  open  court,  upon  the  rendition  of  said  judgment. 

On  the  thirty-first  day  of  December,  1883,  it  filed  its  appeal-bond,  which 
was  approved  by  the  said  justice  of  the  peace.  Afterwards,  and  before  the 
expiration  of  the  10  days  prescribed  by  the  statute  regarding  appeals,  counsel 
for  plaintiff  in  error  called  on  two  occasions  at  the  office  of  the  said  justice  of 
the  peace  for  the  purpose  of  paying  to  the  said  justice  the  costs  of  granting 
said  appeal,  but  on  both  occasions  the  justice  of  the  peace  was  out,  and  the 
counsel  found  no  one  authorized  to  receive  such  fees.  Again,  on  the  fourth 
day  of  January,  1884,  counsel  called  at  the  office  at  the  same  place  for  the 
same  purpose,  and  endeavored  to  pay  the  said  fees.  The  said  justice,  then 
being  busy  in  the  trial  of  a  case,  desired  counsel  to  call  at  another  time.  On 
the  next  day  said  fees  were  tendered  the  justice,  of  which  he  accepted  $1.50, 
and  transmitted  transcript  of  the  case  into  the  county  court.  On  the  same 
day,  defendants  in  error,  appellees  in  the  county  court,  filed  their  motion  to 
dismiss  the  appeal  because  the  fees  of  the  said  justice  of  the  peace  had  not 
been  paid  within  10  days  from  the  rendition  of  the  said  judgment;  which  mo- 
tion the  county  court  granted,  and  dismissed  the  appeal. 

In  this  case  there  is  but  one  question  for  decision,  which  is:  is  the  pay- 
ment to  the  justice  of  the  peace  of  the  cost  of  granting  the  appeal  from  his 
judgment,  within  10  days  of  the  rendition  thereof,  a  condition  precedent  to 
the  right  of  appeal?  Sections  1979,  1981.  We  hold  it  is  not.  The  require- 
ment of  the  statute  that  the  party  desiring  an  appeal  shall,  within  10  days, 
file  a  bond  for  the  security  of  the  successful  party,  is  reasonable  and  impera- 
tive; and  upon  the  filing  of  such  bond  within  that  time,  which  the  justice  of 
the  peace  approves,  perfects  the  appeal.    But  whether  the  transcript  shall  be 
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sent  to  the  appellate  court  by  the  justice  of  the  peace  depends  upon  the  fact 
that  the  appellant  pays  to  the  justice  of  the  peace  the  cost  of  taking  the  ap- 
peal. If  the  justice  of  the  peace  chooses  to  give  credit  for  such  costs,  or  do- 
nate bis  services  in  preparing  the  transcript,  he  may  do  so,  and,  if  he  sends 
the  papers  from  his  court  into  the  appellate  court,  the  appellant  has  the  right 
to  insist  that  his  case  shall  be  heard.  No  one  can  be  heard  to  complain  in 
the  appellate  court  of  the  omission  to  pay  the  costs  of  granting  the  appeal  to 
the  justice  of  the  peace,  except  the  justice  himself.  This  provision  of  the 
statute  is  one  made  for  the  protection  of  the  justice  of  the  peace,  which  pro- 
tection he  may  waive,  and  such  waiver  is  conclusively  established  by  the  fact 
that  he  has  sent  into  the  appellate  court  the  transcript  of  his  docket.  Lick 
v.  Madden,  25  Cal.  211;  People  v.  Harris,  9  Cal.  573. 

In  this  case  the  justice  of  the  peace  accepted  his  fees  after  the  expiration  of 
10  days  from  the  rendition  of  the  judgment  appealed  from,  and  sent  the 
transcript  up  to  the  county  court.  Certainly  the  fact  that  he  had  not  been 
paid  within  the  10  days  prescribed  by  the  statute  does  not  oust  the  jurisdic- 
tion of  the  county  court.    Bray  v.  Redman,  6  Cal.  287. 

We  think  the  county  court  erred  in  dismissing  the  appeal,  and  that  the 
judgment  should  be  reversed. 

Staixotp  and  Bising,  CC,  concur. 

Pee  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  county  court  is  reversed,  and  the  cause  remanded. 
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McDonald  v.  Clough  and  others. 
(Supreme  Court  of  Colorado.    May  18,  1887.) 

1.  Partnership—  Liability  of  Partners— Instruction. 

In  an  action  brought  by  plaintiff  against  "A.  <fc  M.,"  as  copartners,  for  goods  sold 
and  delivered,  the  refusal  of  an  instruction  that,  if  M.  had  told  the  plaintiff  that  he 
would  not  be  responsible  for  goods  furnished  A.,  then  the  plaintiff  could  not  re- 
cover for  goods  furnished  after  that  time,  held  not  erroneous,  as  it  ignores  the  ques- 
tion of  partnership  between  A.  and  M.,  and  as  in  fact  no  goods  were  sold  after  the 
notice  etfven  by  M. 

2.  Same — Existence  of  Partnership — Evidence. 

In  an  action  against  a  partnership  for  goods  sold,  where  one  of  the  partners  de- 
nied his  liability  on  the  ground  that  the  partnership  was  dissolved  at  the  time  the 
debt  was  contracted,  and  offered  in  evidence  writings  of  dissolution  of  prior  date, 
but  which  referred  to  R.  McDonald  &  Co.,  while  the  firm  sued  was  Atkinson  <fc 
McDonald,  and  where  the  other  partner  testified  positively  to  the  existence  of  the 
partnership  at  the  time  in  question,  and  the  testimony  of  four  other  witnesses  was 
to  the  same  effect,  held,  that  the  verdict  of  the  jury,  that  there  was  a  partnership, 
would  not  be  disturbed. 

8.  Trial — Documents  in  Evidence— Proving  Account. 

The  omission  of  plaintiff,  in  an  action  against  a  partnership  for  goods  sold  and 
delivered,  to  produce  his  books  containing  the  account,  or  to  offer  in  evidence  a 
copy  of  the  account,  which  was  shown  to  one  of  the  partners  while  on  the  witness 
stand,  and  admitted  by  him  to  be  correct,  held  not  a  fatal  error,  where  the  partner, 
while  examing  the  copy  of  account,  and  admitting  its  correctness,  named  the  total 
amount  of  the  indebtedness. 

4.  Partnership— Secret  Partner— Liability. 

The  fact  that  the  plaintiff  sold  goods  to  a  partnership  in  ignorance,  at  the  time  of 
the  sale,  of  the  existence  of  a  secret  partner,  will  not  prevent  recovery  against  the 
secret  partner  for  the  goods  sold. 

Appeal  from  county  court,  Arapahoe  county. 

This  suit  was  brought  by  K.  H.  Clough  &  Co.  against  John  Atkinson  and 
R.  P.  McDonald  as  copartners  under  the  firm  name  of  "Atkinson  &  McDon- 
ald." Plaintiff  demanded  of  defendants  the  sum  of  8195.50  upon  a  book-ac- 
count for  goods  sold  and  delivered  to  the  -tefandant  partnership.    The  trial 
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in  the  county  court  resulted  in  a  verdict  and  judgment  in  plaintiffs1  favor  for 
the  full  amount  of  the  demand.  The  instruction  mentioned  in  the  opinion, 
asked  by  defendant  McDonald,  and  refused  by  the  court,  reads  as  follows:  "If 
the  jury  believe  from  the  evidence  in  this  case  that  McDonald  told  N.  H.  Clough, 
one  of  the  members  of  said  firm,  that  he  (McDonald)  would  not  be  responsi- 
ble for  Atkinson's  account,  or  for  goods  furnished  Atkinson,  then  the  jury- 
are  instructed  that  the  plaintiffs  cannot  recover  anything  for  any  meat  deliv- 
ered after  that  time." 

The  remaining  facts  are  sufficiently  stated  in  the  opinion. 

/.  P.  Brockway,  for  appellant.    John  A.  Clough,  /r.,  for  appellees. 

Helm,  J.  This  cause  was  originally  begun  before  a  justice  of  the  peace. 
Therefore,  upon  the  retrial  on  appeal  in  the  county  court,  there  were  no  writ- 
ten pleadings. 

The  instruction  discussed  under  the  first  assignment  of  error  nowhere  ap- 
pears in  the  record  before  us;  nor  is  there  in  the  record  an  objection  or  ex- 
ception on  the  part  of  appellant  to  any  instruction  given  for  appellees.  Either 
of  these  considerations  would  absolutely  forbid  our  further  noticing  this  as- 
signment. The  county  court  committed  no  error  in  refusing  the  instruction, 
asked  by  appellant,  who  was  one  of  the  defendants  below.  This  instruction 
wholly  ignores  the  question  of  a  partnership  between  McDonald  and  Atkin- 
son, and  the  notice  mentioned  was  given  after  the  asserted  liability  accrued. 
If  such  partnership  existed  at  the  time  the  goods  were  sold  and  delivered,  and 
if  they  were  actually  delivered  to  and  received  by  the  firm,  a  declaration  by 
one  of  the  partners  subsequent  to  the  transaction,  that  he  would  not  be  respon- 
sible for  the  account,  could  not  in  law  relieve  him  of  such  responsibility.  Be- 
sides, as  no  meat  was  sold  or  delivered  after  the  conversation  on  May  22d  be- 
tween McDonald  and  Clough,  in  which  the  former  denied  his  liability,  there 
was  no  evidence  upon  which  to  base  the  instruction  refused.  The  existence 
of  the  defendant  copartnership  when  the  account  sued  on  accrued,  is  involved 
in  considerable  doubt.  Had  the  jury  found  differently  upon  this  question, 
we  would  not  disturb  their  verdict,  but  there  is  a  good  deal  of  proof  to  sup- 
port their  finding.  The  testimony  of  five  witnesses  tends  to  sustain  plaintiffs/ 
theory  in  relation  thereto.  Defendant  McDonald  denies  the  partnership,  but 
defendant  Atkinson,  who  was  one  of  the  five  witnesses  mentioned  sworn  for 
plaintiffs,  directly  contradicts  the  testimony  of  McDonald  in  this  particular.. 
If  the  written  dissolution  of  March  18th,  offered  in  evidence,  rof erred  to  the 
defendant  firm,  it  would  probably  be  decisive.  It  would  show  that,  prior  to 
that  date,  such  a  partnership  existed,  and  that  it  then  terminated.  But  the 
firm  sued  is  "Atkinson  &  McDonald."  The  firm  spoken  of  in  the  dissolution 
agreement  is  "R.  P.  McDonald  &  Co."  Atkinson  testifies  that  the  latter 
partnership  was  engaged  in  brick  laying,  while  the  former  was  entered  into 
for  the  purpose  of  brick  making,  and  that  another  copartnership  "writing" 
was  drawn  and  executed  when  the  firm  of  Atkinson  &  McDonald  was  formed, 
which  writing  was  left  with  a  Mr.  King,  who  drew  it.  Since  the  proofs  upon 
this  issue  are  conflicting,  and  since  it  is  the  peculiar  province  of  the  jury  to 
pass  upon  the  credibility  of  witnesses,  and  resolve  conflicts  in  testimony,  we 
shall  decline  to  reverse  the  case  upon  the  assignment  of  error  now  under  con- 
sideration. 

The  remaining  assignment  discussed  relates  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  judgment.  Plaintiffs  committed  a  serious  oversight  in 
not  producing  their  books,  and  proving  the  account  therefrom,  or  offering  in 
evidence  the  copy  of  the  account  identified  by  Atkinson;  but  we  are  of  opin- 
ion that,  under  all  the  circumstances  disclosed  by  the  record  before  us,  this 
mistake  should  not  be  held  fatal.  An  itemized  bill  or  copy  of  the  account  was 
3hown  to  defendant  Atkinson  while  giving  his  testimony.  He  examined  the 
same,  and  repeatedly  said  he  believed  it  to  be  correct.    He  also  testified  (still 
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looking  at  the  bill)  that  the  indebtedness  as  represented  thereby  was  $195.55. 
Here  was  a  clear  and  positive  admission  by  one  of  the  defendant  copartners 
that  the  different  entries  constituting  the  entire  account  were  correct,  and 
that  the  total  demand  of  $195.55  was  just.  By  this  and  other  testimony  the 
jury  were  informed  that  plaintiffs  had  sold  and  delivered  to  defendants  a^uan- 
tity  of  meat  that  had  not  been  paid  for;  that  the  just  and  reasonable  value  of 
this  meat  was  $195.55,  which  amount  was  due  the  plaintiffs.  For  this  sum 
the  verdict  was  returned,  and  the  judgment  entered. 

While  McDonald,  the  only  appellant,  denies  his  individual  liability  in  the 
action  at  bar,  he  in  no  way  controverts  or  challenges  the  correctness  of  the 
account  itself,  or  the  amount  claimed.  He  simply  treats  it  as  a  personal  ob- 
ligation of  Atkinson  with  which  he  has  nothing  to  do.  We  are  not  advised 
by  the  record  that  the  copartnership  of  Atkinson  &  McDonald  had  been  dis- 
solved prior  to  the  trial  in  the  county  court;  but,  were  such  dissolution  an 
admitted  fact,  there  is  much  and  weighty  authority  to  sustain  the  reception 
in  evidence,  against  McDonald,  of  Atkinson's  declarations  and  admissions 
upon  the  witness  stand  concerning  the  correctness  of  the  account;  also  the 
amount  due  thereon.  Many  cases,  both  in  England  and  America,  adhere  to 
the  rule  that  a  partner's  declarations  and  admissions,  after  dissolution  of  the 
firm,  concerning  transactions  with  the  firm  in  the  line  of  its  business  before 
such  dissolution,  are  admissible  against  his  former  copartner.  Pars.  Partn. 
(2d  Ed.)  199,  200,  notep;  also,  Id.  404  et  seq.  But  it  may  be  sufficient  to 
say  that  McDonald  is  not  In  position  to  attack  the  admission  of  this  testimony, 
as  he  reserved  no  exception  thereto  at  the  trial. 

We  shall  decline  to  hold  that  the  verdict  was  not  warranted  by  the  evidence. 
As  counsel  contend,  the  proofs  point  strongly  to  the  conclusion  that  plaintiffs 
did  not  know  of  the  partnership  when  they  sold  the  meat  and  gave  the  credit. 
But,  if  such  were  the  fact,  it  would  not  prevent  a  recovery  against  McDonald. 
A  secret  or  unknown  partner  is  held  liable  for  debts  incurred  in  the  partner- 
ship business,  because,  while  he  adds  no  credit  to  the  firm,  he  shares  in  the 
advantage  secured  through  its  existence.    Pars.  Partn.  (2d  Ed.)  32. 

The  judgment  is  affirmed. 
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County  of  Saguache  t>.  Decker  and  others. 

(Supreme  Court  of  Colorado.    June  15, 1887.) 

Counties— Liability— Board  of  Health. 

Colorado  act  of  February  24,  1877,  (Gen.  Laws,  M  2093,  2094,)  provided  for  the 
care  of  persons  infected  with  dangerous  diseases  by  the  board  of  health  of  the  town, 
city,  or  county  where  such  person  may  be,  and  provided  that  the  county  commis- 
sioners should  constitute  the  board  of  health  of  the  county.  The  subsequent  act  of 
April  4, 1877,  iGen.  St.  {  3312,)  "in  relation  to  municipal  corporations,"  empowered 
town  trustees  to  appoint  boards  of  health,  and  to  do  all  things  necessary  or  expedi- 
ent for  the  promotion  of  health  and  the  suppression  of  disease,  //e/d,  that  the  two 
acts  may  stand  together,  and  that,  under  them,  necessary  expenses  incurred  by  a 
board  of  health  appointed  by  town  trustees  in  caring  for  an  infected  person  are 
chargeable  to  the  county. 

Appeal  from  district  court,  Saguache  county. 

Appellees,  on  the  ninth  day  of  July,  A.  D.  1888,  presented  to  the  county 
commissioners  of  Saguache  county,  and  asked  to  have  allowed,  the  following 
bills  for  services  rendered  and  necessaries  furnished  in  small-pox  cases  in  the 
town  of  Bonanza,  in  said  county:  Mrs.  Alice  N.  Hunt,  bath-tub,  $15;  Mrs. 
Anna  Gray,  nurse,  $40;  Decker  Bros.,  drugs,  etc.,  $35;  Decker  Bros.,  drugs, 
etc.,  $24;  W.  L.  Taylor,  guard,  $17.50;  W.  L.  Taylor,  guard,  $63;  John  M. 
Brown,  messenger,  $63;  Edward  Nathan,  guard,  $129;  Edward  Nathan, 
guard,  $46.50, — which  bills  were  disallowed  by  the  commissioners;  from 
which  appeal  was  duly  taken  to  the  district  court  for  said  county,  and  wai 
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there  duly  heard  on  the  fifteenth  day  of  September,  1883,  upon  the  following 
stipulation: 

"The  said  parties  hereby  agree  upon  the  following  statement  of  facts,  and 
submit  the  same  to  the  court  for  the  determination  of  the  points  in  contro- 
versy hereinafter  specified.  The  points  agreed  upon  are  as  follows:  That 
there  is  now,  and  has  been  since  the  year  1881,  within  the  county  of  Saguache, 
state  of  Colorado,  an  incorporated  town  designated  and  known  as  the  town 
of  Bonanza  City;  that  said  town  has  now,  and  has  had  since  1881,  a  duly 
elected  and  qualified  board  of  trustees;  that  the  board  of  trustees  of  said 
town  for  the  years  1882  and  1883  appointed  a  board  of  health  of,  in,  and  for 
said  town,  which  said  board  of  health  qualified  and  acted  as  such  board  of 
health  in  pursuance  of  such  appointment;  that  said  board  of  health,  so  acting, 
were  notified  that  certain  persons  residing  within  said  town  of  Bonanza  City 
aforesaid  were  infected  with  a  disease  dangerous  to  the  public  health,  to- wit, 
small-pox ;  that  on  receiving  such  notice,  said  board  of  health  proceeded  to  act 
as  provided  in  sections  2093  and  2094  of  the  General  Laws  of  the  state  of  Col- 
orado, which  action  was  as  follows:  They  purchased  through  one  of  their 
members,  J.  R.  Ramsey,  physician  of  the  board,  medicine,  drugs,  etc.,  from 
Decker  Bros.,  as  shown  by  bill  presented  to  board  of  county  commissioners, 
and  certified  as  part  of  record  and  proceeding  had  before  said  board,  and  that 
they  deemed  the  same  necessary  for  the  safety  of  the  sick  and  the  inhabitants 
of  the  town;  that  che  physician  deemed  a  bath-tub  necessary  for  the  safety  of 
the  sick,  which  the  said  board  purchased  from  Mrs.  Alice  Hunt,  as  per  bill 
rendered  commissioners;  that  they  employed  Anna  Gray  as  a  nurse,  which 
they  provided  to  take  care  of  the  sick ;  that  the  infected  persons  could  not  be 
removed  without  endangering  their  health;  that,  they,  the  said  board  of 
health,  provided  for  said  infected  persons  in  the  housps  in  which  they  were; 
that  said  board  of  health  thought  it  necessary  for  the  safety  of  the  inhabitants 
that  two  guavds,  one  at  night  and  one  by  day,  be  employed  to  guard  said  prem- 
ises and  prevent  the  spread  of  said  disease,  for  which  purpose  they  employed 
W.  L.  Taylor  and  Edward  Nathan,  as  per  bills  presented  to  county  commis- 
sioners, and  made  part  of  this  record;  that  said  board  of  health  deemed  it  nec- 
essary for  the  safety  of  the  inhabitants  that  a  messenger  be  employed  to  bring 
to  and  take  from  the  infected  premises  such  things  as  were  needed  by  the 
nurses  or  sick,  for  which  purpose  they  employed  J.  M.  Brown,  as  per  bill  ren- 
dered county  commissioners,  and  made  part  of  the  record  hereto;  that,  after 
the  disease  had  been  suppressed,  the  several  parties  presented  their  bills  to 
the  county  commissioners  for  payment;  that  the  board  of  county  commission- 
ers had  no  notice  of  the  contracting  of  such  bills  till  presented;  that  the  board 
of  county  commissioners  disallowed  said  bills,  on  the  ground  that  the  county 
was  not  liable  therefor. 

"The  points  in  controversy,  and  upon  which  the  decision  of  the  court  is 
asked,  are  as  follows:  The  foregoing  bills  having  been  contracted  by  a  duly  ap- 
pointed and  organized  board  of  health  within  the  county  of  Saguache,  when 
said  board  of  health  is  the  board  of  health  of  an  incorporated  town,  is  oris  not 
the  county  liable  therefor?" 

Upon  the  foregoing  statement  of  facts,  the  district  court  found  as  follows: 
"That  there  is  due  from  the  defendant  to  the  respective  plaintiffs  individu- 
ally, by  occasion  of  the  premises  specified  in  said  statement  of  facts,  as  fol- 
lows: To  J.  W.  Decker,  the  sum  of  fifty-nine  dollars  and  fifty  cents;  to  Mrs. 
Alice  A.  Hunt,  the  sum  of  fifteen  dollars;  to  Mrs.  Anna  Gray,  the  sum  of 
forty  dollars;  to  W.  L.  Taylor,  the  sum  of  eighty  dollars  and  fifty  cents;  to 
Edward  Nathan,  the  sum  of  one  hundred  and  seventy-six  dollars;  and  to  John 
M.  Brown,  the  sum  of  sum  of  sixty-three  dollars."  Whereupon  the  court  en- 
tered judgment  against  the  county  of  Saguache  for  said  several  sums  in  favor 
of  the  said  plaintiffs,  respectively,  and  for  costs;  from  which  judgment  the 
defendant  appealed  to  this  court. 
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George  Tucker,  for  appellant.    7.  M.  Denny,  for  appellees. 

Stallcup,  C.  Is  the  county  liable  for  these  charges?  is  the  question  here 
presented  and  argued.  It  is  urged  upon  the  part  of  the  appellees  that  the 
county  is  liable  for  these  charges,  under  the  provisions  of  sections  2643  and 
2644  of  the  General  Statutes  of  1877,  which  are  sections  2098  and  2094  of  the 
General  Laws,  and  are  as  follows: 

"Sec.  2643.  When  any  person  coming  from  abroad,  or  residing  within  any 
town,  city,  or  county  within  this  state,  shall  be  infected,  or  shall  lately  before 
have  been  infected,  with  the  small-pox,  or  other  sickness  dangerous  to  the 
public  health,  the  board  of  health  of  the  town,  city,  or  county  where  such  per- 
son maybe,  shall  make  effectual  provisions,  in  the  manner  in  which  they  shall 
judge  best,  for  the  safety  of  the  inhabitants,  by  removing  such  sick  or  in- 
fected person  to  a  separate  house,  if  it  can  be  done  without  danger  to  his 
health,  and  by  providing  nurses  and  other  assistance  necessary,  which  shall 
be  at  the  charge  of  the  county  to  which  he  belongs. 

"Sec.  2644.  If  any  such  infected  person  cannot  be  removed  without  danger 
to  his  health,  the  board  of  health  shall  make  provision  for  him,  as  directed  in 
the  preceding  section,  in  the  house  in  which  he  may  be,  and  in  such  case  they 
may  cause  the  persons  in  the  neighborhood  to  be  removed,  and  may  take  such 
other  measures,  in  respect  to  the  same,  as  they  may  deem  necessary  for  the 
safety  of  the  inhabitants." 

The  title  of  this  act  is,  "An  act  to  preserve  the  public  health."  It  was  ap- 
proved February  24,  1877,  and  the  first  section  thereof  provided  that  the 
county  commissioners  should  consititute  the  board  of  health  of  the  county. 

Upon  the  part  of  the  appellant,  it  is  conceded  that,  if  these  provisions  were 
not  repealed,  the  county  is  thereby  liable;  but  it  is  urged  by  appellant  that  by 
force  of  the  provisions  of  section  3312  of  the  General  Statutes,  being  a  subse- 
quent enactment,  the  above-quoted  provisions  of  the  former  act  in  this  regard 
are  necessarily  repealed. 

The  said  provisions  of  said  section  3312  are  as  follows:  "The  city  council 
and  board  of  trustees  in  towns  shall  have  the  following  powers:  *  *  * 
Third.  To  levy  and  collect  taxes  for  general  and  special  purposes  on  real 
and  personal  property.  *  *  *  Forty-sixth.  To  appoint  a  board  of  health 
and  prescribe  its  powers  and  duties.  Forty-seventh.  To  enact  and  establish 
hospitals  and  medical  dispensaries,  and  to  control  and  regulate  the  same. 
Forty-eighth.  To  do  all  acts  and  make  all  regulations  which  may  be  neces- 
sary or  expedient  for  the  promotion  of  health  or  the  suppression  of  disease." 
The  title  of  this  act  is,  "An  act  in  relation  to  municipal  corporations,"  and 
was  approved  April  4,  1877. 

There  is  no  repeal  of  the  former  provisons  by  the  latter.  The  two  do  ad- 
just and  stand  together.  By  these  provisions  of  the  legislature,  the  whole  of 
the  county  may  be  required  to  pay  the  charges  incurred  in  staying  the  spread 
of  contagious  disease  therein,  instead  of  that  portion  thereof  constituting  the 
certain  community  wherein  the  disease  is  first  discovered.  Kepeals  by  impli- 
cation are  not  favored.  Scofleld  v.  White,  7  Cal.  400;  People  v.  San  Fran- 
cisco&S.J.R.  Co., 28 Cal. 254;  Walker  \.  State,  7  Tex.  App.245;  Chesapeake 
&  0.  R.  Co.  v.  Hoard,  16  W.  Va.  270;  Parker  v.  Hubbard,  64  Ala.  203. 

The  judgment  should  be  affirmed, 

Kising  and  Macon,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 
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Hurd  and  others,  Property  Owners,  etc.,  f>.  Hamiix  and  others. 
^Supreme  Court  of  Colorado.    June  15,  1887.) 

1.  Taxation — Failure  of  Tax  Title — Liability  op  County. 

Under  Gen.  Laws  Colo.  1877,  requiring  the  county  to  indemnify  a  pnrchaser  at 
tax  sale,  who,  in  consequence  of  the  mistake  of  the  assessor  or  other  official,  does 
not  get  a  good  tax  title,  and  making  such  official  responsible  for  bis  mistake  to  the 
county,  a  county  is  bound  to  indemnify  a  purchaser  who  purchased  at  a  sale  oc- 
curring after  the  act  took  effect,  although  the  error  of  the  assessor,  which  invali- 
dated the  title,  was  made  before  the  act  took  effect,  and  consequently  the  county 
could  not  recover  of  the  assessor. 

2.  Counties— Authority  of  Commissioners — Defending  Suit. 

If  a  county  is  possibly  liable  to  a  purchaser  at  tax  sale  for  failure  of  his  title,  the 
county  commissioners  may  assume  the  defense  of  a  suit  against  such  purchaser 
and  the  county  treasurer,  to  test  the  title,  and,  in  such  case,  the  county  will  be  liable 
for  the  costs  and  lawyer's  fees. 

Appeal  from  district  court,  Clear  Creek  county. 

L.  C.  Rockwell  and  W.  T.  Hughes,  for  appellants.  Morrison  A  Fillius  &n& 
Thos.  /.  Caution,  for  appellees. 

Rising,  C.  At  a  tax  sale  made  by  the  county  treasurer  of  Clear  Creek 
county,  in  December,  1877,  the  defendant  Hamill  became  the  purchaser  of 
certain  premises,  upon  which  taxes  had  been  levied  as  the  property  of  William 
H.  Cushman,  paying  therefor  the  sum  of  $3,928.09,  being  the  amount  of 
taxes,  interest,  and  penalty,  and  thereupon  said  county  treasurer  made  and 
delivered  to  said  Hamill  a  certificate  of  sale  for  said  premises.  In  an  action 
brought  by  John  B.  Trevor  and  James  B.  Colgate  against  said  Hamill  and 
Lewis  L.  Roberts,  as  county  treasurer  of  said  county,  in  the  circuit  court  of 
the  United  States  for  the  District  of  Colorado,  a  decree  was  entered  on  the 
twenty-seventh  day  of  May,  1881,  adjudging  and  decreeing  that  the  assess- 
ment upon  which  the  taxes  were  levied  upon  said  premises  for  the  year  1876 
was  void,  and  the  sale  void,  and  that  the  tax  certificates  issued  thereon  should 
be  canceled,  and  for  naught  held.  On  June  8,  1881,  said  Hamill  presented 
to  the  board  of  county  commissioners  of  Clear  Creek  county  a  bill  against  said 
county  for  the  sum  of  $3,928.09,  with  interest  thereon  at  25  per  cent,  per 
annum  from  the  third  day  of  December,  1877;  the  said  sum  of  $3,928.09  be- 
ing the  amount  paid  by  said  Hamill  at  tax  sale  for  the  premises  described  in 
the  tax  certificates  ordered  canceled  by  decree  of  the  court.  The  board  of 
commissioners  alloAved  said  bill  to  the  amount  of  $4,058.50,  for  the  county 
and  state  proportion  of  the  money  to  be  refunded  to  said  Hamill  on  account 
of  said  illegal  tax  sale,  and  issued  a  county  order  to  said  Hamill  for  said  sum. 
On  April  1,  1881,  Morrison  &  Fillius  presented  to  said  board  of  county  com- 
missioners a  bill  against  said  county,  for  the  sum  of  $200,  for  legal  services 
and  expenses  rendered  and  expended  in  the  suit  brought  by  Trevor  and  Col- 
gate against  Hamill  and  Roberts,  and  the  same  was  allowed,  and  an  order  is- 
sued therefor  April  6,  1881.  On  June  1, 1881,  the  bill  of  Edward  F.  Bishop, 
clerk  of  the  United  States  court,  against  the  defendants  in  said  action  of 
Trevor  and  Colgate  against  Hamill  and  Roberts,  for  the  costs  in  said  case,  was 
presented  to  said  board  of  commissioners  for  allowance,  and  the  same  allowed, 
and  an  order  issued  therefor  for  the  sum  of  $60.10.  This  action  was  brought 
to  restrain  the  board  of  county  commissioners  from  levying,  and  the  county 
treasurer  from  collecting,  a  tax  to  pay  said  orders  issued  to  said  William  A. 
Hamill,  Morrison  &  Fillius,  and  W.  F.  Bishop;  and  to  obtain  a  decree  direct- 
ing said  board  of  county  commissioners  to  pass  resolutions  rescinding  the  ac- 
tion of  said  board  in  the  allowance  of  said  bills,  and  the  issuance  of  said  or- 
ders. Upon  trial,  judgment  dismissing  the  complaint,  and  against  the  plain- 
tiffs for  costs. 
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The  only  question  raised  by  the  assignment  of  errors  is,  was  the  allowance 
of  said  bills,  and  the  issuance  of  county  orders  therefor,  authorized  by  the 
law  of  the  land? 

As  to  the  bill  of  William  A.  Hamill,  we  think  the  action  of  the  board  of 
county  commissioners  was  authorized  by,  and  was  in  conformity  with,  the 
provisions  of  section  2345  of  the  General  Laws  of  1877,  which  are  as  follows: 
"When,  by  mistake  or  wrongful  act  of  the  treasurer,  clerk,  or  assessor,  or 
from  double  assessment,  land  has  been  sold  on  which  no  tax  was  due  at  the 
time,  the  county  shall  hold  the  purchaser  harmless,  by  paying  him  the  amount 
of  principal,  and  interest  at  the  rate  of  twenty-five  per  cent,  per  annum;  and 
the  treasurer,  clerk,  or  assessor,  as  the  case  may  be,  and  his  sureties  on  his 
official  bond,  shall  be  liable  to  the  county  for  all  losses  sustained  by  the 
county  from  sales  made  through  their  mistakes  or  misconduct."  It  is  con- 
ceded by  appellants  that  the  assessment  of  the  Cushman  property  was  void  by 
reason  of  an  error  of  the  assessor  in  making  an  assessment  of  the  same  in 
1876,  but  it  is  claimed  by  appellants  that  the  provisions  of  the  statute  quoted 
do  not  affect  this  case,  for  the  reason  that  the  statute  was  not  in  force  until 
March  20,  1877.  The  argument  of  appellants  is  that  the  intent  of  the  law- 
making power  was  to  hold  the  county  harmless,  as  well  as  the  purchaser  at 
tax  sale,  and  that  this  intent  is  evidenced  by  the  provision  in  the  statute 
making  the  officers  of  the  county  therein  named  liable  to  the  county  for  all 
losses  sustained  by  reason  of  its  liability  to  the  purchaser  at  tax  sales.  If, 
therefore,  the  officer,  by  whose  error  or  mistake  the  tax  proceedings  were  in- 
validated, cannot  be  held  liable  to  the  county,  under  the  statute,  for  such  er- 
ror or  mistake,  then  the  county  cannot  be  held  liable  to  the  purchaser;  that 
as  the  assessment,  which  was  invalidated  by  the  error  of  the  assessor,  was 
made  before  the  act  of  1877  took  effect,  the  assessor  cannot  be  held  liable  to 
the  county  under  the  statute,  and  for  that  reason  the  county  cannot  be  held 
liable  in  this  case.  We  do  not  think  the  argument  well  founded.  The  stat- 
ute had  taken  effect,  and  was  in  force,  at  the  time  Hamill  became  the  pur- 
chaser at  tax  sale.  The  provisions  of  the  statute  must  be  held  to  apply  to 
such  sales.  The  statute  being  in  force  when  the  sale  was  r/jade,  the  pur- 
chaser is  protected  by  its  provisions,  and  the  liability  of  the  county  to  him 
cannot  be  made  to  depend  upon  the  liability  of  the  officer  who  made  the  mis- 
take or  committed  the  error  to  the  county.  The  liability  of  the  county  is  cre- 
ated by  the  mistake  or  wrongful  act  of  its  officers.  When  created,  its  enforce- 
ment is  not  made  to  depend  upon  any  contingency.  The  provision  of  the  stat- 
ute, making  the  officers  liable,  shows  the  intent  to  save  the  county  harmless, 
but  it  does  not  show  an  intent  to  make  the  liability  of  the  county  depend 
upon  the  liability  of  the  officers. 

It  appears  from  the  evidence  that  the  county  employed  the  law  firm  of 
Morrison  &  Fillius  to  assist  the  county  attorney  in  the  defense  of  the  suit 
brought  against  Hamill  and  Roberts  by  Trevor  and  Colgate.  By  reason  of 
the  possible  liability  of  the  county  to  the  holder  of  the  tax  certificates  sought 
to  be  canceled  by  said  suit,  the  county  had  such  an  interest  in  that  litigation 
that  it  was  the  duty  of  the  board  of  county  commissioners  to  do  all  that  could 
be  done  to  sustain  the  validity  of  the  tax  certificates.  It  also  appears  from 
the  evidence  that  Hamill  tendered  the  defense  of  said  action  to  the  county, 
and  that  the  county  made  the  defense  by  its  board  of  commissioners.  Under 
the  law,  the  board  of  commissioners,  in  the  proper  discharge  of  their  duties, 
could  not  have  done  less;  and  it  follows  that  the  county  is  liable  for  services 
and  expenses  of  the  counsel  it  employed,  and  for  the  costs  in  the  case  the  de- 
fense of  which  it  assumed. 

The  judgment  Bhould  be  affirmed. 

Macon  and  Stallcup,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 
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Schofield  v.  Felt. 

(Supreme  Court  of  Colorado.    June  15,  1887.) 

1.  Appeal — Bond — Authority  to  Execute — Insufficiency. 

To  warrant  the  execution  of  an  appeal-bond  by  an  attorney  in  Act,  authority 
therefor,  of  equal  extent  with  the  bond,  is  necessary,  and  should  accompany  the 
bond;  and,  when  the  authority  of  the  agent  is  challenged  by  motion  to  dismiss  the 
appeal,  it  should  be  produced;  but,  under  Gen.  St.  Colo.  1 1988,  the  appeal  should 
not  be  dismissed  because  the  appellant  does  not,  upon  the  bond  being  declared  in- 
sufficient, ask  leave  to  file  one  that  is  sufficient.  Under  such  circumstances,  the 
court  should  enter  a  rule,  to  be  made  absolute  on  the  appellant's  failing  to  file  such 
bond  within  a  reasonable  time. 

2.  Same— Perfecting  Appeal— Paying  Costs. 

Where  the  appeal-bond  has  been  filed  and  approved,  and  an  appeal  accordingly 
prayed,  within  the  10  days  fixed  by  Gen.  St.  Colo.  J  1979,  the  failure  to  pay  to  the 
justice  the  costs  of  the  appeal  within  that  time  is  no  ground  for  dismissing  the  ap- 
peal. 

Error  to  county  court,  Arapahoe  county. 

On  motion  to  dismiss  an  appeal  from  justice's  court. 

On  the  fifteenth  day  of  November,  1883,  judgment  for  $80  was  rendered 
in  a  case  pending  before  George  L.  Sopris,  justice  of  the  peace  in  Arapahoe 
county,  against  said  Schofield,  the  defendant  therein,  and  in  favor  of  said  Felt, 
the  plaintiff  therein.  On  the  twenty-third  day  of  November,  1883,  the  said 
Schofield  filed  with  said  justice  his  bond  for  appeal  of  said  case  to  the  county 
court,  and  accordingly  prayed  appeal  thereon.  The  said  bond  was  then  duly 
approved  by  the  justice.  On  the  third  day  of  December,  1883,  the  said  Scho- 
field paid  the  said  justice  two  dollars,  the  cost  of  granting  the  appeal,  and  the 
said  justice  then  certified  the  case  to  the  county  court,  and  a  transcript  of  the 
j  ustice's  record  was  thereafter  filed  in  the  county  court.  On  the  twenty-second 
day  of  December,  1883,  the  said  Felt  filed  in  the  county  court  his  motion  to 
dismiss  the  appeal,  for  the  following  reasons:  "(1)  Because  said  Schofield 
did  not  pay,  or  cause  to  be  paid,  the  cost  of  granting  the  said  appeal  from  the 
said  justice  within  10  days  from  the  rendering  of  the  judgment;  (2)  because 
said  Schofield  has  not  filed  any  appeal-bond  at  all  in  said  case  in  the  county 
court;  (3j  because  said  Schofield  did  not  perfect  his  appeal  in  said  case 
within  10  days  from  the  rendering  of  judgment;  (4)  because  said  Scho- 
field did  not  procure,  or  cause  to  be  procured,  the  granting  of  said  appeal 
within  10  days  from  the  rendering  of  the  judgment.  On  the  twenty-fourth 
day  of  January,  1884,  the  said  motion  was  submitted  upon  the  record  in  the 
case,  and  was  sustained  by  the  court,  and  the  appeal  thereupon  dismissed. 
Exceptions  were  duly  reserved,  and  the  case  comes  here  on  error,  and  the  one 
error  assigned  is  that  the  court  erred  in  sustaining  said  motion  r-»d  dismiss- 
ing said  appeal. 

P.  L.  Hubbard,  for  Schofield,  plaintiff  in  error.  C.  H.  Button,  for  Felt, 
defendant  in  error. 

Stalloup,  C.  Two  questions  are  presented  for  consideration.  The  first 
is  as  to  the  sufficiency  of  the  bond  for  appeal  to  the  county  court.  The  record 
shows  that  the  appeal-bond  was  executed  as  follows:  "Lott  Schofield,  by 
P.  L.  Hubbard,  his  duly-appointed  Agent  for  the  Purpose  of  executing  this 
Bond.  A.  L.  Schofield,  Surety."  It  is  urged  by  counsel  for  defendant  in 
error  that  the  bond  was  insufficient,  in  that  it  was  not  executed  by  the  prin- 
cipal in  person.  To  warrant  such  execution  of  the  bond,  authority  therefor 
of  equal  rank  with  the  bond  was  necessary,  and  should  have  accompanied  the 
bond ;  and  when  the  authority  of  the  agent  to  execute  the  bond  was  chal- 
lenged, as  it  was  by  the  motion  to  dismiss  the  appeal,  the  authority  for  so 
executing  the  bond  should  then  have  been  produced  if  any  such  authority  ex- 
isted. On  the  failure  to  make  such  showing,  the  court  was  warranted  in  ad- 
judging the  appeal-bond  insufficient;  but  the  court  was  not  warranted  in  tin 
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dismissal  of  the  appeal  therefor,  notwithstanding  the  appellant  failed  to  ask 
leave  to  file  a  sufficient  bond,  as  by  such  absolute  dismissal  the  appellant  was 
denied  the  right  provided  for  such  cases  by  section  1986  of  our  General  Stat- 
utes, which  is  as  follows:  "If,  upon  the  trial  of  any  appeal,  the  bond  required 
to  be  given  shall  be  adjudged  informal  or  otherwise  insufficient,  the  party 
who  shall  have  executed  such  bond  shall  in  nowise  be  prejudiced  by  reason  of 
such  informality  or  insufficiency:  provided,  he  will  within  reasonable  time, 
to  be  fixed  by  the  court,  execute  a  good  and  sufficient  bond."  This  is  a  copy 
of  the  statute  of  Illinois  upon  the  same  subject.  The  appellant  was  entitled 
to  reasonable  time  in  which  to  file  a  sufficient  bond,  and  it  was  the  imperative 
duty  of  the  court  to  enter  a  rule  that,  unless  the  appellant  filed  a  sufficient 
bond  by  the  dav  named  in  the  rule,  the  appeal  would  be  dismissed.  Wear  v. 
Killeen,  88  111.  259. 

The  second  question  presented  is  as  to  the  cost  of  the  appeal.  Must  a  pay- 
ment thereof  be  made  to  the  justice  within  10  days  after  rendering  the  judg- 
ment to  warrant  the  appeal,  notwithstanding  the  appeal-bond  had  been  filed 
and  approved,  and  an  appeal  accordingly  prayed,  within  the  10  days ?  Sections 
1979,  1980,  and  1981  of  our  General  Statutes  provide  for  such  appeals.  The 
payment  of  the  costs  of  the  appeal  to  the  justice,  thereby  required,  is  not 
a  jurisdictional  provision.  The  justice  may  refuse  to  act  until  such  costs  are 
paid.  It  is  merely  a  provision  in  his  behalf  to  enable  him  to  require  the  pay- 
ment of  such  costs.     Carbonate  Town  Co.  v.  Ives,  ante,  120. 

The  judgment  should  be  reversed,  and  the  case  remanded,  with  directions 
to  the  county  court  to  proceed  in  accordance  with  this  opinion. 

Macon  and  Rising,  CC,  concur. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


Rands  and  others  v.  Brain* 

(Supreme  Court  of  Utah.    June  13,  1887.) 

Executors  and  Administrators — Widow  and  Children — Allowance — Title. 

Coin  p.  Laws  Utah,  §  850,  authorizing  the  probate  court,  where  the  whole  estate 
of  a  decedent  does  not  exceed  $1,000,  to  "assign  for  the  use  and  support  of  the 
widow,  and  minor  child  or  children  if  there  bo  no  widow,  the  whole  of  the  estate," 
only  gives  lo  the  widow  the  use  of  the  property  assigned  to  the  family,  and,  where 
the  family  consists  of  a  widow  and  minor  children,  the  widow  does  not  become  the 
absolute  owner  of  land  so  assigned,  to  the  exclusion  of  the  heirs  and  members  of 
the  family,  and  cannot  convey  it  absolutely  to  a  third  person. 

C.  C.  Whittemore,  for  respondents.    Arthur  Brown,  for  appellant. 

Henderson,  J.  This  is  an  action  of  ejectment.  The  plaintiffs  claim  title 
to  the  disputed  premises  as  heirs  at  law  of  Joseph  Hands,  deceased,  who  died 
intestate  in  1875.  His  estate  was  administered  in  the  probate  court  in  1879, 
and  the  premises  in  dispute  being  the  only  property  belonging  to  the  estate, 
and  of  the  value  of  only  $500,  it  was  by  the  probate  court  "set  apart  for  the 
use  of  the  family  of  the  deceased,  consisting  of  the  widow  and  four  minor 
children,"  under  section  850,  Comp.  Laws  1876,  p.  304.  The  widow  there- 
upon conveyed  the  premises,  by  warranty  deed,  to  the  defendant.  She  has 
since  died.  The  defendant  claimed  title  to  the  entire  premises  under  this 
deed.  The  court  below  refused  to  receive  this  deed  as  evidence  of  such  title 
in  the  defendant,  and  held  that  the  assignment  in  the  probate  court,  under 
the  statute  above  referred  to,  did  not  vest  the  title  in  fee  in  the  widow  alone, 
to  that  she  could  convey  it  absolutely  to  a  stranger,  to  the  exclusion  of  the 
v,14p.no.3— 9 
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other  members  of  the  family  and  heirs  of  the  deceased;  that  the  statute  only 
gave  her  the  use  of  the  land, — and  the  only  question  before  us  is  whether  the 
court  construed  the  statute  correctly. 

The  defendant  contends  that,  under  this  statute,  when  the  family  consists 
of  the  widow  and  minor  children,  and  the  probate  court  sets  real  property 
apart  for  the  use  of  the  family,  the  fee  in  the  land  is  transferred  absolutely 
to  the  widow,  to  the  exclusion  of  all  the  heirs;  and  that  the  deed  of  the  widow 
to  the  defendant  conveyed  the  title  to  him.    The  statute  is  as  follows: 

"Sec.  850.  If,  on  the  return  of  the  inventory  of  any  intestate  estate,  it  shall 
appear  that  the  value  of  the  whole  estate  does  not  exceed  the  sum  of  ten  hun- 
dred dollars,  the  probate  court,  by  a  decree  for  that  purpose,  shall  assign  for 
the  use  and  support  of  the  widow,  and  minor  child  or  children  if  there  be  no 
widow,  the  whole  of  the  estate,  and  there  shall  be  no  further  proceedings  in 
the  administration  unless  further  estate  be  discovered." 

This  section  is  but  one  of  a  large  number  relating  to  the  settlement  and 
distribution  of  the  estates  of  decedents  and  probate  procedure,  and  its  provis- 
ions can  only  be  understood  by  considering  all  of  the  provisions  bearing  upon 
the  subject.  Section  701,  p.  273,  provides  that  "The  property,  both  real  and 
personal,  of  one  who  dies  without  disposing  of  it  by  will,  passes  to  the  heirs  of 
the  intestate,  subject  to  the  control  of  the  probate  court,  and  to  the  posses- 
sion of  any  administrator  appointed  by  that  court  for  the  purpose  of  ad  min- 
is trat  ion."  Section  845  provides  that  the  widow  or  minor  children  may  re- 
main in  the  homestead  until  letters  of  administration  are  granted.  Section 
846  provides  that,  at  any  time  after  the  return  of  the  inventory,  the  probate 
court  may  upon  its  own  motion,  or  on  application,  "set  apart  for  the  use  of 
the  family  of  the  deceased  all  of  the  real  and  personal  property  which  is  by 
law  exempt  from  execution. "  Section  847  authorizes  the  court  to  make  further 
allowance  out  of  the  estate  for  the  support  of  the  widow  and  children,  if  the 
amount  already  set  apart  is  insufficient  for  that  purpose.  Section  849,  being 
the  section  immediately  preceding  the  one  under  consideration,  and  part  of 
the  same  act,  is  as  follows;  "When  property  shall  have  been  set  apart  for  the 
use  of  the  family  in  accordance  with  the  provisions  of  this  act,  the  same  shall 
pass  to  such  surviving  family  in  equal  shares:  provided,  the  portion  inherited 
by  the  widow,  upon  her  death,  pass  to  the  heirs  of  the  deceased  husband." 

We  are  of  opinion,  considering  all  these  provisions  of  the  statute,  that  sec- 
tion 850  only  gives  to  the  widow  the  use  of  the  property  assigned  to  the  fam- 
ily; and  that  when  the  family  consists  of  a  widow  and  minor  children,  and 
the  property  is  "set  apart  for  the  use  of  the  family,"  the  widow  does  not  be- 
come the  absolute  owner  of  such  property,  to  the  exclusion  of  the  heirs  and 
members  of  such  family.  It  is  unnecessary  to  determine  in  this  cnse,  what 
interest  the  widow  would  take  if  there  were  no  other  members  of  the  family, 
and  the  assignment  in  the  probate  court  was  to  her  alone,  or  the  respective 
rights  of  adult  and  minor  heirs.  The  order  of  the  probate  court,  in  this  case, 
expressly  determined  that  the  family  consisted  of  the  widow  and  four  minor 
children,  one  of  whom  is  a  party  plaintiff  to  this  suit,  and  the  assignment  of 
the  probate  court  was  "for  the  use  of  said  family."  No  doubt  the  use  in- 
tended is  the  ordinary  use  of  such  property  as  is  assigned.  If  it  is  personal 
property,  that  could  only  be  used  by  consumption,  then  such  use  might  be 
made  of  it,  and  the  widow,  as  the  succeeding  head  of  the  household,  would  ad- 
minister and  direct  its  use.  But  the  other  members  of  the  "family"  would 
still  retain  and  have  a  substantial  right  and  interest  in  the  property.  The 
construction  of  this  statute  contended  for  by  the  defendant  might  lead  to  re- 
sults entirely  foreign  to  its  object.  Suppose  the  widow  had  adult  children  by 
a  former  husband,  and  the  minor  children  of  the  deceased  constituting  the 
family  are  her  step-children,  and  she  had  died  the  next  day  after  this  assign- 
ment was  made  in  the  probate  court, — then,  according  to  the  claim  of  the  de- 
fendant, this  property  would  have  descended  to  her  children,  to  the  exclusion 
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of  the  children  of  the  deceased.  The  authorities  cited  by  the  defendant  as  fa- 
voring his  construction  of  the  statute  are  under  statutes  materially  different 
from  the  one  under  consideration.  In  the  case  of  Nevin's  Appeal,  47  Pa.  St. 
230,  cited  by  defendant,  and  which  was  relied  upon  as  being  most  in  point, 
the  statute  provided  that  "the  widow  or  the  children  of  any  decedent,  dying 
testate  or  intestate,  may  retain  either  real  or  personal  property  to  the  value 
of  $300."  There  were  no  minor  children  who  were  members  of  the  family, 
and  the  widow  selected  and  retained  the  property,  and  the  contention  was 
between  her  and  the  adult  heirs;  and  the  court,  in  deciding  that  the  widow 
was  entitled  to  the  possession  of  the  property,  say:  "Regard  for  the  manifest 
intention  of  the  legislature  requires  us  to  hold  that  children  who  are  adults, 
who  are  not  members  of  the  immediate  family  of  the  decedent,  but  have  gone 
out  from  the  paternal  home  to  provide  for  themselves,  are  not  the  beneficia- 
ries intended." 

The  following  cases,  while  they  construe  statutes  materially  different  from 
the  one  under  consideration,  favor  the  construction  contended  for  by  the 
plaintiff:    Abbott  v.  Abbott,  97  Mass.  136;  Qaskell  v.  Case,  18  Iowa,  147. 

The  statute  is  very  vague  and  indefinite,  and  therefore  difficult  of  construc- 
tion and  application.  This  has  been  recognized  by  the  legislature,  and  in 
Sess.  Laws  1884,  pp.  407,  408,  these  provisions  were  re-enacted.  The  same 
general  policy  was  retained,  but  many  of  the  uncertainties  and  inconsistencies 
were  obviated  and  corrected. 

We  think  there  was  no  error,  and  the  judgment  below  should  be  affirmed. 

Zane,  C.  J.,  and  Boreman,  J.,  concur. 


People  v.  Chalmers. 
(Supreme  Court  of  Utah.    June  13,  1887.) 

1.  Criminal  Practice— Opening  op  Counsel— Statbment  of  Evidence. 

On  the  trial  of  defendant  for  assault  with  intent  to  kill,  the  prosecuting  attorney, 
in  stating  the  case  to  the  jury,  said  that  he  expected  the  evidence  to  show  that  de- 
fendant, after  the  assault,  made  forcible  resistance  to  the  officers  when  making 
his  arrest,  and  threatened  their  lives  if  they  should  do  so.  Held  not  error,  as  the 
conduct  of  the  defendant  could  properly  be  shown  in  evidence  as  indicating  con- 
sciousness of  guilt,  and  the  prosecuting  attorney  had  a  right  to  refer  to  any  admis- 
sible fact  of  which  he  expected  to  offer  evidence. 

2.  Jubobs — Oath  of— Statutes. 

On  March  2, 1887,  a  jury  having  the  requisite  legal  qualifications  was  selected,  ac- 
cepted, and  sworn,  according  to  the  existing  law,  to  try  a  criminal  case  in  a  Utah 
court.  On  March  3d,  congress  passed  a  law  requiring  all  jurors  to  take  an  additional 
oath.  Held,  that  the  act  of  congress  did  not  affect  the  case,  as  it  only  applied  to 
such  jurors  us  might  be  sworn  in  a  case  after  the  law  took  effect,  and  that  the  court 
properly  refused  to  require  the  jurors  to  take  the  additional  oath. 
S.  Criminal  Practice— Degrees  of  Crime— Assault— Conviction. 

Defendant  was  tried  for  assault  with  intent  to  murder,  on  an  indictment  that  al- 
leged that  defendant,  "with  a  pistol  loaded  with  gunpowder  and  ballets,  in  and 
upon  one  J.  P.  made  an  unlawful  and  felonious  assault,  and  did  shoot  off  one  of  the 
bullets  at  and  against  the  person  of  the  said  J.  P."  Held,  that  the  indictment  in 
effect  charged  a  oattery,  as  defined  by  Comp.  Laws  Utah  1876,  p.  592,  and  that  the 
jury  were  authorized  to  find  defendant  guilty  of  the  battery,  under  Laws  1878,  # 
301,  providing  "  that  the  jury  may  find  the  defendant  guilty  of  an  offense,  the  com- 
mission of  which  is  necessarily  included  in  that  with  which  he  is  charged." 
4.  Same— New  Trial. 

Where  there  is  a  conflict  in  the  evidence,  and  it  does  not  appear  that  the  jury 
labored  under  a  mistake  in  considering  their  verdict,  or  that  they  were  actuated  by 
any  improper  motive,  a  new  trial  should  not  be  granted. 

Geo.  S.  Peters ,  for  the  People.    A.  Q.  Sutherland,  for  appellants. 

Zane,  C.  J.     The  appellant  was  tried  on  an  indictment  charging  him  with 
an  assault  on  one  John  Pitt  with  intent  to  murder.    In  stating  the  case  to  the 
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jury,  the  prosecuting  attorney  said  that  he  expected  the  evidence  to  be  offered 
would  show  that  the  defendant,  after  the  assault,  made  forcible  resistance  to 
the  officers  when  making  his  arrest,  and  threatened  their  lives  if  they  should 
do  so.  To  this  statement,  counsel  for  the  defendant  objected,  but  the  court 
overruled  the  same,  and  the  counsel  excepted,  and  assigns  such  ruling  as  er- 
ror. The  conduct  of  a  person  accused  of  crime,  in  attempting  to  prevent  an 
arrest  by  resistance  to  lawful  authority,  or  by  flight,  is  admitted  in  evidence 
against  him  as  indicating  consciousness  of  guilt.  The  acts  and  voluntary 
expressions  of  a  person  accused  of  crime,  at  the  time  of  his  arrest,  are  always 
admissible  in  evidence  against  him.  People  v.  Abbott,  (supreme  court  of 
California,)  4  Pac.  Rep.  709.  It  is  proper  for  a  prosecuting  attorney,  in  stat- 
ing a  case,  to  mention  any  admissible  fact  of  which  he  expects  to  offer  evi- 
dence. The  court  must  take  the  word  of  an  attorney  as  to  the  evidence  he 
expects  to  offer. 

On  the  second  day  of  March,  1887,  a  jury  having  the  requisite  legal  quali- 
fications was  selected  and  accepted,  and  the  oath  then  prescribed  by  law  was 
administered.  On  the  next  day  "  An  act  to  amend  an  act  entitled  *  An  act  to 
amend  section  5352  of  the  Revised  Statutes  of  the  United  States,  in  reference 
to  bigamy,  and  for  other  purposes,'  approved  March  22,  1882,"  went  into 
force.  The  twenty-fourth  section  of  this  law  in  terras  required  all  jurors  to 
take  an  additional  oath.  On  the  next  day  (it  being  March  4th)  the  counsel  for 
the  defendant  moved  the  court  to  require  the  jury  to  take  this  last-mentioned 
oath,  which  motion  the  court  denied,  and  the  counsel  excepted,  and  assigns 
that  ruling  as  error.  Our  view  is  that  the  intention  of  congress  was  to  ap- 
ply the  additional  test  to  such  jurors  as  might  be  sworn  in  a  case  after  the  law 
should  take  effect;  that  it  was  not  the  intention  to  disqualify  such  as  were 
competent  at  the  time  they  entered  upon  the  trial.  Jurors  to  try  a  case  are 
selected  for  a  particular  duty,  and  their  qualifications  should  be  determined 
before  they  enter  upon  its  discharge.  If  the  members  of  a  jury  cannot  be 
changed  during  the  trial,  their  qualifications  ought  not  to  be,  because  the  ap- 
plication of  new  tests  may  involve  a  change  of  individuals,  and  such  a  change 
might  acquit  a  guilty  party  without  an  actual  trial,  and  thereby  defeat  the 
ends  of  justice.  If  any  of  the  jurors,  when  required  to  take  the  additional 
oath,  had  refused,  the  court  would  have  been  compelled  to  discharge  him,  and 
the  case  would  there  have  ended.  It  would  have  been  the  same  as  an  acquit- 
tal. If  a  juror,  during  the  trial,  becomes  so  sick  as  to  be  unable  to  discharge 
the  duties  imposed  upon  him  as  such,  or  becomes  insane,  or  is  removed  by 
death,  the  same  consequences  would  not  follow,  because  it  would  be  the  re- 
sult of  a  natural  cause, — a  cause  above  and  overruling  human  power.  The 
necessity  would  be  overwhelming.  The  accused  party  is  placed  in  jeopardy 
when  the  jury  is  sworn.  In  contemplation  of  law,  the  trial  then  commences. 
A  discharge  of  the  jury  trying  a  party  charged  with  felony,  unless  for  an 
overwhelming  necessity,  or  at  the  request  of  such  party,  effects  his  acquittal. 
McFadden  v.  Com.,  23  Pa.  St.  12.  Such  a  discharge  because  of  a  refusal  to 
take  the  new  oath  would  not  have  been  at  the  instance  of  the  defendant. 

Counsel  for  defendant  also  urges  that  the  jury  was  not  authorized  to  find 
the  defendant  guilty  of  a  battery  on  the  indictment  upon  which  he  was  tried. 
It  is  alleged,  in  the  indictment,  that  the  defendant,  with  a  pistol  loaded  with 
gunpowder  and  bullets,  in  and  upon  one  John  Pitt  made  an  unlawful  and 
felonious  assault,  and  did  shoot  off  one  of  the  bullets  at  and  against  the  per- 
son of  the  said  John  Pitt.  "A  battery  is  any  willful  and  unlawful  use  of 
force  or  violence  upon  the  person  of  another."  Comp.  Laws  Utah  1876,  p. 
592.  The  indictment  describes  a  battery  as  defined  in  the  statute.  It  is 
stated  that  the  assault  was  upon  Pitt,  and  that  the  bullet  was  shot  at  and 
against  his  person.  Section  301,  Laws  Utah,  1878,  provides  that  "the  jury 
may  find  the  defendant  guilty  of  an  offense  the  commission  of  which  is  nec- 
essarily included  in  that  with  which  he  is  charged.1'    While  an  assault  with 
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intent  to  murder  might  be  charged  without  describing  a  battery,  this  charge 
does  include  that  offense.  The  acts  constituting  the  crime,  as  charged  in  the 
indictment,  include  those  essential  to  the  description  of  a  battery.  At  com- 
mon law  there  could  be  no  conviction  for  a  misdemeanor  on  an  indictment  for 
a  felony.  The  reason  upon  which  the  rule  was  established,  was  that  persons 
indicted  for  a  misdemeanor  had  certain  advantages  at  the  trial,  such  as  to  make 
a  full  defense  by  counsel,  and  to  have  a  copy  of  the  indictment,  and  a  special 
jury  not  then  permitted  in  felony.  Such  reasons  do  not  exist  in  this  terri- 
tory, and  we  therefore  disregard  the  rule.  When  a  minor  offense  is  included 
in  a  greater,  the  defendant  may  be  acquitted  of  the  latter,  and  convicted  of 
the  former,  unless  the  allegation  is  in  a  form  not  charging  the  lower.  Bish. 
Crim.  Law,  note  1,  §§  780,  794;  Whart.  Amer.  Crim.  Laws,  §§  616,  617. 

Finally,  it  is  insisted  that  the  court  erred  in  overruling  the  motion  for  a 
new  trial  because  the  evidence  showed  that  the  defendant  committed  the  bat- 
tery in  necessary  self-defense,  as  he  alleges.  There  was  a  conflict  in  the  evi- 
dence as  to  whether  the  injured  party  assaulted  the  defendant  before  the  shot 
was  fired  by  the  latter.  It  does  not  appear  that  the  jury  labored  under  a  mis- 
take in  considering  their  verdict,  or  that  they  were  actuated  by  any  improper 
motive.  We  are  of  the  opinion  that  the  evidence  was  sufficient  to  authorize 
the  verdict. 

Finding  no  error  in  the  record,  we  affirm  the  judgment  of  the  trial  court. 

Boreman  and  Henderson,  JJ.,  concur. 


Hedges  v.  Dam  and  others.    (No.  11,612.) 
{Supreme  Court  of  California.    June  13,  1887.) 

1.  Pleading— Amendment— Right  of. 

Defendant  filed  a  demurrer  to  plaintiff's  complaint,  and  thereafter,  and  before  the 
issue  of  law  raised  by  the  demurrer  was  heard,  filed  an  amended  demurrer  by  leave 
of  court,  a  copy  of  the  same  being  served  upon  the  attorne}*  of  plaintiff  before  the 
motion  for  leave  to  amend  was  made,  held  permissible,  under  Code  Civil  Proc. 
Cal.  g  472,  which  provides  that  •'  any  pleading  maybe  amended  after  demurrer, 
and  before  the  trial  of  the  issue  of  law  thereon,  by  filing  the  same  as  amended, 
and  serving  a  copy  on  the  adverse  party. 

2.  Counties— Action  against  Supervisors— Complaint. 

In  an  action  against  the  members  of  the  board  of  supervisors  of  a  county  for  hav- 
ing wrongfully  allowed  certain  claims,  a  complaint  which  does  not  show  the  nat- 
ure of  the  claims  allowed,  or  wherein  the  acts  complained  of  are  unlawful,  and 
simply  alleges  that  the  defendants  *4  wrongfully  paid  out  large  sums  of  money,"  and 
"  that  the  said  claims  were  wrongfully  and  without  authority  of  law  ordered  paid,' 
states  mere  conclusions  of  law,  and  is  insufficient 

3.  Same— Jurisdiction. 

Such  a  complaint  does  not  charge  a  cause  of  action,  under  the  provisions  of  sec- 
tion 4086,  Pol.  Code  Cal.,  which  prescribes  the  jurisdiction  of  the  county  commis- 
sioners. 

4.  Same— Party  Piaintiff. 

Where  an  action  is  prosecuted  in  behalf  of  a  county  by  a  tax-payer,  instead  of  the 
district  attorney,  facts  must  be  alleged  in  the  complaint  showing  a  refusal  or  neg- 
lect on  the  part  of  the  district  attorney  to  institute  the  action. 

In  bank.    Appeal  from  superior  court,  Yuba  county. 
Cross  &  Simonds,  for  appellant.    E.  A.  Davis  and  A.  L.  Hart*  for  respond- 
ents. 

Paterson,  J.  1.  This  action  was  commenced  on  the  thirty-first  of  July, 
1885.  A  demurrer  was  filed  on  August  11,  1885.  Thereafter,  and  before 
the  issue  of  law  thus  raised  was  heard,  the  court,  on  motion  of  counsel  for 
defendants,  allowed  defendants  to  file  an  amended  demurrer.  The  attorneys 
for  plaintiff  were  served  with  a  copy  of  the  amended  demurrer  before  the 
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motion  was  made,  and  were  present  in  court  at  the  hearing.  Section  472, 
Code  Civil  Proc,  provides  that  "any  pleading  may  be  amended  once  by  the 
party  of  course,  and  without  costs,  at  any  time  before  answer  or  demurrer 
filed,  or  after  demurrer  and  before  the  trial  of  the  issue  of  law  thereon,  by 
filing  the  same  as  amended,  and  serving  a  copy  on  the  adverse  party.  *  *  *" 
The  amended  demurrer,  having  been  served  and  filed  before  trial  of  the  issues 
of  law  raised  by  the  original  demurrer,  took  the  place  of  the  original,  and  the 
court  committed  no  error  in  allowing  it  to  be  filed.  Appellant  contends  that 
the  "pleading"  referred  to  after  demurrer  is  the  complaint;  but  the  section 
says  any  pleading,  and,  of  course,  a  demurrer  to  the  complaint  is  a  pleading, 
and,  for  the  purpose  of  raising  an  "issue  of  law,"  is  as  important  as  the  com- 
plaint. 

2.  The  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. It  alleges  that  "said  board  of  supervisors  misappropriated,  wrongfully, 
unlawfully,  and  illegally  allowed  and  paid  out,  large  sums  of  money,  and  or- 
dered the  same  to  be  paid  out  of  the  county  treasury  of  said  Yuba  county, 
which  sums  of  money  were  paid  out  upon  demands  presented  against  said 
Yuba  county  to  said  board  of  supervisors,  which  demands  were  not  legal  de- 
mands against  said  county  of  Yuba,  nor  had  said  board  of  supervisors  any 
authority  or  right  to  allow  or  audit  or  order  them  paid.  But  said  board  of 
supervisors,  as  such,  did  examine,  allow,  audit,  and  order  paid  all  of  the  said 
illegal  demands,  well  knowing  them  to  be  illegal  demands,  and  all  of  said  de- 
mands were  paid  out  of  the  county  treasury  of  said  Yuba  county  because  the 
said  board  of  supervisors  did  examine,  allow,  audit,  and  order  the  same  paid." 
Then  follows  a  list  of  49  names,  with  simply  dates  and  the  amounts  set  oppo- 
site thereto,  amounting  in  the  aggregate  to  $13,007.08,  and  the  complaint 
concludes  with  the  following  allegation:  "  That  each  and  all  of  the  said  demands 
were  wrongfully,  unlawfully,  and  without  authority  of  law  allowed  and  or- 
dered paid  by  said  board  of  supervisors,  and  by  reason  of  being  so  allowed  and 
ordered  paid  were  afterwards  in  fact  paid  out  of  the  county  treasury  of  said 
county,  whereby  the  said  county  treasury  has  been  depleted  to  the  extent  of 
the  said  amount  of  $13,007.08. "  The  defendants  Flathman,  Dam,  and  Babb 
were  the  three  members  of  the  board  who  voted  for  the  allowance  and  pay- 
ment of  said  claims,  and  the  other  defendants  are  sureties  on  their  official  bonds. 
There  is  nothing  to  show  the  nature  of  the  claims  allowed,  and  the  complaint 
is  clearly  insufficient.  Allegations  that  the  members  of  the  board  "misappro- 
priated, wrongfully,  unlawfully,  and  illegally  allowed  and  paid  out,  large  sums 
of  money,"  and  "that  the  said  demands  were  wrongfully,  unlawfully,  and 
without  authority  of  Jaw  allowed  and  ordered  paid,"  are  mere  conclusions  of 
law.  It  has  been  held  repeatedly  that  the  facts  must  be  stated  showing 
wherein  the  acts  complained  of  are  unlawful,  wrongful,  or  illegal.  Payne  v. 
Treadwell,  16  Cal.  220;  Branham  v.  San  Jose,  24  Cal.  585;  People  v.  San 
Francisco,  27  CaL  655;  Triplett  v.  Munter,  50  Cal.  644;  Smith  v.  Ling,  68 
Cal.  324,  9  Fac.  Rep.  171.  If  plaintiff  bases  his  right  to  maintain  the  action 
under  the  provisions  of  section  4086,  Pol.  Code,  it  is  sufficient  to  say  that  the 
complaint  does  not  charge  even  in  the  general  language  of  that  law. 

3.  No  reasons  are  set  forth  in  the  complaint  why  this  action  is  prosecuted 
by  and  in  the  name  of  plaintiff,  a  tax-payer,  instead  of  by  the  district  attorney, 
in  the  name  of  and  in  behalf  of  the  county.  It  is  not  alleged  even  that  any 
demand  was  made  by  plaintiff  either  for  the  money,  or  for  the  institution  of 
an  action  for  its  recovery.  The  county  is  the  real  party  in  interest,  and  the 
district  attorney  is  the  proper  person  to  prosecute  actions  in  the  name  of  the 
county.  Pol.  Code,  §  4256,  subd.  3;  section  136,  County  Government  Act. 
(f  it  be  admitted  that  a  tax-payer  has  the  right,  even  in  the  absence  of  an  ex- 
press statutory  authority,  to  prosecute  actions  of  this  kind,  yet  we  think  facts 
should  be  alleged  showing  a  refusal  or  neglect  on  the  part  of  the  proper  offi- 
cer to  institute  an  action.    Judgment  affirmed. 
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We  concur:  Seabls,  0.  J. ;  McKinstby,  J. ;  Thornton,  J. ;  Shabpstein,  J. 

McFarland,  J.;  Temple,  J.  We  concur  In  the  judgment  on  the  last 
ground  stated,  and  also  agree  to  the  views  expressed  in  relation  to  the 
amended  demurrer. 


72  Cal.  518 

Coixncs  v.  Angkix  and  others.    (No.  9,642.) 

(Supreme  Court  of  Calij brma.    June  13,  1887.) 

1.  Execution;— Supplementary  Proceedings—  Practice— Waiver. 

A  judgment  creditor  secured  an  order  from  the  court,  requiring  the  Judgment 
debtor  to  appear  before  a  referee,  and  answer  concerning  his  property,  which  order 
was  obtained  on  an  affidavit  that  was  not  tiled  until  the  filing  of  the  report  of  the 
referee.  Held  that,  after  service  of  the  affidavit  and  order  on  the  debtor,  and  after 
he  had  appeared  before  the  referee,  and  gone  through  the  examination  without  ob- 
jection, an j'  irregularity  was  waived. 

%  Same— Necessity  of  Affidavit. 

But,  where  an  execution  has  been  returned  unsatisfied,  the  judgment  creditor  has 
a  right  to  an  order  requiring  the  debtor  to  appear  and  answer  concerning  his  prop- 
erty without  an  affidavit,  under  section  714,  Code  Civil  Proa  Cal.,  which  provides 
for  supplementary  proceedings  against  debtors. 

&  Same— Interest  in  Property—Order  to  Assign. 

Where,  in  supplementary  proceedings  against  a  judgment  debtor,  he  is  ordered 
to  assign  all  his  "right,  title,  and  interest"  in  certain  letters  patent  to  his  creditor, 
It  is  immaterial  that  he  claims  to  have  no  property  in  the  patents. 

A.  Same — Assignment  or  Judgment — Effect. 

A  judgment  creditor,  after  execution  returned  unsatisfied,  in  supplementary  pro- 
ceedings against  the  debtor,  stated  in  his  affidavit  that  he  had  aligned  his  judg- 
ment. Held  that,  even  if  the  proceedings  were  based  upon  the  affidavit,  the  order 
requiring  the  debtor  to  appear  and  answer  concerning  his  property  should  not  be 
reversed,  on  the  ground  that  the  creditor  was  not  the  real  party  in  interest,  since 
che  supplementary  proceedings  could  not  be  regarded  as  a  new  action. 

&  8am  e— Interpleader. 

The  refusal  of  the  motion  of  a  judgment  debtor  in  supplementary  proceedings 
against  him,  when  he  has  been  ordered  to  assign  his  interest  in  certain  letters  pat- 
ent "for  leave  to  commence  an  action  to  interplead  certain  other  parties  to  compel 
them  to  litigate  their  claims  to  the  said  patents,"  is  not  error. 

Department  2.    Appeal  from  superior  court,  San  Francisco. 

Gray  &  Haven,  for  appellant.    8.  W.  <&  E.  B.  Holladay,  for  respondent. 

McFarland,  J.  Plaintiff  having  recovered  judgment  agninst  defendants 
for  $2,742,  with  interest  and  costs,  and  an  execution  issued  thereon  having 
been  returned  wholly  unsatisfied,  he  procured  an  order  from  the  judge  of  the 
court  in  which  the  judgment  was  rendered,  requiring  defendants  to  appear 
before  the  court  commissioner,  as  referee,  at  a  certain  time  and  place,  to  an- 
swer concerning  their  property.  Defendant  H.  B.  Angell  appeared  before  the 
referee,  who  took  the  evidence  offered,  and  reported  the  same  to  the  judge. 
Thereupon  the  court  made  an  order  that  said  defendant  execute  and  deliver 
to  A.  B.  Forbes,  a  receiver  appointed  for  that  purpose,  assignments  of  his 
right,  title,  and  interest  in  and  to  certain  letters  patent  issued  to  him  by  the 
United  States,  to  be  thereafter  sold  in  such  manner  as  should  be  directed,  for 
the  satisfaction  of  respondent's  said  judgment.  From  this  order  the  defend- 
ant Angell  appeals. 

Appellant's  first  contention  is  that  the  order  requiring  him  to  appear  before 
the  referee  was  void,  and  therefore  all  subsequent  proceedings  invalid,  be- 
cause the  affidavit  made  by  the  respondent  at  the  time  said  order  was  made 
was  not  filed  by  the  clerk  until  the  filing  of  the  report  of  the  referee.  This 
contention  goes  upon  the  assumption  that  there  is  a  radical  distinction  between 
the  provisions  of  section  714  and  those  of  section  715  of  the  Code  of  Civil 
Procedure.    But,  admitting  this  to  be  so,  the  point  is  too  inconsiderable  to 
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bear  the  weight  It  is  expected  to  carry.  It  would  have  been  more  regular,  of 
course,  to  have  filed  the  affidavit  before  its  presentation  to  the  judge.  And, 
no  doubt,  it  would  have  been  filed  immediately  at  any  time,  or  a  new  proceed- 
ing would  have  been  commenced,  upon  suggestion  or  objection  by  appellant. 
But,  after  service  of  the  affidavit  and  order  upon  appellant,  he  appeared  be- 
fore the  referee,  and  went  through  with  the  examination  without  any  objec- 
tion whatever.  Thereupon  the  report  of  the  referee,  together  with  the  affi- 
davit, were  filed;  and  the  order  appealed  from  was  made  after  such  filing. 
Under  these  circumstances  the  point  that  the  whole  proceeding  is  void  foi 
want  of  jurisdiction  is  untenable. 

Bryant  v.  Bank  of  California,  7  Pac.  Rep.  128,  cited  by  appellant,  de- 
cides no  more  than  that,  when  papers  are  offered  to  prove  a  judicial  record,  it 
must  appear  that  they  came  from  the  files  of  the  court  and  the  custody  of  the 
clerk.  But,  as  the  execution  in  this  case  had  been  returned  unsatisfied,  re- 
spondent was  entitled  to  the  order  without  any  affidavit,  as  provided  in  sec- 
tion 714  of  the  Code  of  Civil  Procedure.  The  main  distinction  between  that 
section  and  section  715  seems  to  be  that,  under  the  latter,  supplementary  pro- 
ceedings may  be  commenced  before  the  return  of  the  execution,  provided  it 
has  been  issued,  and  that  in  such  case  an  affidavit  is  necessary  showing  that 
the  judgment  debtor  has  property  which  he  refuses  to  apply  to  the  satis- 
faction of  the  judgment.  In  other  respects,  the  proceedings  under  these  two 
sections,  and  those  which  follow  on  the  same  subject,  seem  to  be  the  same. 
The  fact  appearing  in  the  affidavit,  if  the  latter  is  to  be  considered  at  all,  that 
respondent,  upon  information  and  belief,  had  some  knowledge  of  certain  spe- 
cific property  of  appellant,  is  immaterial. 

Appellant  also  makes  the  point  that  it  does  not  appear  from  the  evidence 
that  he  had  any  property  in  the  letters  patent.  But  there  was  evidence  to 
that  effect,  and  the  conclusion  to  which  the  court  came  upon  the  question  is 
not  assailable  upon  the  ground  that  there  was  no  evidence  to  support  it. 
Moreover,  appellant  was  only  ordered  to  assign  all  his  "right,  title,  and  inter- 
est" in  the  patents.  Appellant,  assuming  that  this  proceeding  is  equivalent 
to  a  new  suit,  and  that  the  affidavit  should  be  regarded  as  a  creditor's  bill, 
contends  that  the  order  should  be  reversed  because  respondent  states  in  the 
affidavit  that  he  has  assigned  the  judgment,  but  still  claims  a  contingent  in- 
terest in  the  same.  This  view,  however,  would  not  be  correct,  even  if  the 
order  had  been  made  under  section  715,  and  necessarily  based  in  part  upon 
an  affidavit.  It  would  still  have  been  a  proceeding  in  the  original  case,  aux- 
iliary and  supplementary  thereto,  and  not  a  new  action.  But,  as  before 
stated,  the  order  was  based  on  the  record  facts  of  the  judgment  and  the  re- 
turned execution.  The  affidavit  merely  informed  the  judge  of  those  facts 
which  an  inspection  of  the  record  would  have  disclosed.  The  affidavit  on  the 
trial  of  an  issue  involving  the  extent  of  respondent's  interest  in  the  judgment 
might,  like  any  other  declaration,  be  admissible  as  an  item  of  evidence,  but 
in  other  respects  it  has  no  virtue. 

Appellant  also  appeals  from  another  order — or  rather  from  another  part  of 
the  same  order — "refusing  to  grant  the  motion  of  said  H.  B.  Angell  for  leave 
to  commence  an  action  to  interplead  plaintiff  and  Elizabeth  A.  Bisdon  with 
certain  other  parties  to  compel  them  to  litigate  their  several  claims  to  said 
patents."  This  motion  was  based  on  section  386,  Code  Civil  Proc;  but,  as 
that  section  refers  to  cases  where  "an  action  is  pending,"  it  is  doubtful  if  it 
applies  at  all  to  a  "proceeding"  like  this.  Assuming,  however,  that  it  might 
apply  here,  the  section  provides  for  an  application  to  "substitute"  some  other 
person  as  defendant  in  place  of  the  moving  party,  not  "for  leave  to  commence 
an  action  to  interplead"  other  parties.  And  then  the  defendant  must  be  in 
the  position  of  a  stakeholder  having  no  interest  in  the  litigation,  which  is  not 
the  position  of  appellant  here.  Lastly,  the  appellant  could  have  commenced 
his  proposed  action  without  any  "leave." 
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No  questions  as  to  the  requirements  of  a  legal  assignment  of  patent  rights, 
or  as  to  what  title  purchasers  from  the  receiver  would  get,  arise  in  this  case. 
The  orders  appealed  from  are  affirmed. 

We  concur:    Thornton,  J.;  Sharpstein,  J. 

n  Cal.  «17 

Mekriam  t>.  Board  of  Supervisors  of  Yuba  Co.    (No.  11,611.) 

{Supreme  Court  of  California.    June  13,  1887.) 

Iktokction— County  Supebvisobs— Illegal  Payment  of  Claims. 

In  California  an  injunction  to  restrain  the  anticipated  action  of  the  hoard  of  su- 
pervisors of  a  county,  in  paying  certain  alleged  illegal  claims,  will  not  be  granted, 
it  being  hardly  claimed  that  there  is  an  excess  of  jurisdiction  on  the  part  of  the 
board.    McFa'rlavd,  J.,  dissenting. 

In  bank.    Appeal  from  superior  court,  Nevada  county. 

This  action  was  commenced  by  Joseph  Merriam,  a  tax-payer,  on  behalf  of 
the  tax-payers  of  Yuba  county,  to  restrain  the  supervisors  from  paying  cer- 
tain attorney's  fees,  and  other  claims  against  the  county,  alleged  to  be  illegal, 
amounting  to  about  $10,000.  The  defendant  filed  a  demurrer,  and  afterwards 
obtained  leave  to  file  an  amended  demurrer,  based  upon  the  incapacity  of  the 
plaintiff  to  sue,  and  that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

E.  A.  Forbes,  E.  A,  Davis,  and  A,  L.  Hart,  for  respondent.  Cross  <ft 
Simonds,  for  appellant,  Yuba  county. 

Temple,  J.  It  is  not  necessary  to  consider  the  alleged  error  in  allowing 
the  amendment  to  the  demurrer,  as  the  only  questions  which  we  find  it  nec- 
essary to  consider  arise  upon  the  general  demurrer,  which  are  the  same  in 
each  demurrer  filed.  The  case  appears  to  be  clearly  within  the  rule  laid  down 
in  Linden  v.  Case,  46  Gal.  171.  In  other  states,  it  is  true,  such  suits  have 
been  maintained,  although  the  rulings  do  not  seem  to  be  uniform  upon  the 
subject.  It  is  hardly  claimed  here  that  there  is  an  excess  of  jurisdiction.  It 
may  be  that  facts  exist  which  would  justify  the  board  in  allowing  the  claims. 
We  must  presume  that  the  board  will  do  its  duty,  and  we  cannot  assume  that 
the  claims  will  be  allowed  improperly.  How  can  the  plaintiff  know,  or  this 
court  decide  in  advance,  that  the  claims  will  not  be  rejected  for  the  objections 
alleged  against  them  by  petitioner?  Besides,  as  stated  in  Linden  v.  Case, 
supra,  even  if  the  board  should  allow  them,  the  county  and  tax-payers  are  not 
without  remedy.  The  auditor  ought  not  to  draw  his  warrant  for  an  illegal 
demand  even,  although  allowed  by  the  board,  and,  if  he  does  so  knowingly  and 
willfully,  he  is  personally  responsible,  and  may  be  made  to  refund  the  money 
thus  illegally  paid.  The  same  rule  applies  to  the  treasurer.  The  warrant 
drawn  by  the  auditor  would  be  no  excuse  for  the  payment  of  a  claim  known 
to  be  not  a  lawful  charge.  Then  the  district  attorney  is  required  to  look  after 
the  affairs  of  the  county,  and  it  is  his  duty  of  his  own  motion  to  commence 
suits  to  recover  moneys  illegally  paid  out.  Section  4086,  Pol.  Code;  section 
8,  County  Government  Act.  The  members  of  the  board  would  themselves  be 
individually  responsible  for  moneys  willfully  paid  out  without  authority  of 
law.  They  are  trustees  of  the  funds  for  certain  specified  purposes,  and  can- 
not, except  by  violating  their  oaths,  allow  them  to  be  applied  to  other  pur- 
poses. They  act  judicially,  it  is  true,  and  will  not  be  held  accountable  for 
mere  errors,  but  they  will  not  be  excused  on  the  ground  that  they  have  acted 
honestly,  merely  because  they  do  not  steal  the  funds.  If  they  willfully  ap- 
propriate moneys  for  a  purpose  not  authorized  by  positive  law,  they  are  liable 
civilly  and  criminally.  If  other  safeguards  are  needed,  the  legislature  can 
provide  them.    It  is  not  the  province  of  the  courts.    Judgment  affirmed. 
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We  concur:    Searxs,  C.  J.;  Thornton,  J.;  Paterson,  J. 

MoKinstry,  J.    I  concur  in  the  judgment  on  the  authority  of  the  decision 
in  Linden  v.  Case,  46  Cal.  171. 

McFarland,  J.    I  dissent,  and  that  Linden  v.  Case  should  be  overruled. 


72  Cal.   528 

Brown  and  others  ©.  Central  Pac.  R.  Co.    (No.  11,388.) 

{Supreme  Court  of  OaH/onna.    June  13,  1887.) 

Master  and  Servant— Liability  or  Master— Contributors:  Negligence— Fellow- 
Servants. 

A  mixed  train  of  20  cars,  run  by  a  crew  consisting  of  the  conductor,  head,  mid- 
dle, and  rear  brakemen,  and  engineer  and  fireman,  parted,  on  a  clear  night,  while 
running  down  a  slight  grade.  The  forward  part,  on  which  were  the  engineer,  fire- 
man, and  head  brakeman,  went  on  some  distance  before  the  separation  was  dis- 
covered. The  brakeman,  who,  under  the  rules,  had  control  of  the  detached  part  of 
the  train  ordered  it  backed,  to  couple  with  the  part  left.  That  part  had  continued 
down  grade  of  its  own  momentum.  There  was  a  collision,  and  the  conductor  was 
killed.  At  the  time  of  the  accident  the  rear  and  middle  brakemen— the  latter  by 
the  conductor's  express  orders — were  in  the  baggage  car  with  the  conductor.  The 
engine  gave  no  signals  as  it  came  back.  Held,  in  an  action  by  the  heirs  of  the  con- 
ductor, that  he  was  guilty  of  negligence  in  not  having  the  two  brakemen  at  their 
stations,  and  that  the  head  brakeman  was  also  guilty  of  negligence  in  backing  up, 
and  that  there  could  be  no  recovery,  as  the  conductor's  death  had  been  caused  by 
his  own  negligence  as  well  as  by  that  of  his  fellow-servants. 

Commissioners'  decision.    In  bank. 

Appeal  from  superior  court,  Los  Angeles  county. 

This  is  an  action  to  recover  damages  brought  by  the  widow  and  children, 
as  heirs,  of  Gilman  George  Brown,  deceased,  for  the  death  of  the  latter, 
through  the  alleged  negligence  of  defendant,  a  railroad  corporation.  Plain- 
tiffs bad  a  verdict  and  judgment  for  $10,000  and  costs,  from  which  judgment, 
and  from  an  order  denying  a  new  trial,  the  defendant  appeals. 

On  rehearing.    See  12  Pac.  Rep.  512. 

Glassell,  Smith  &  Patton,  Creed  Haymond,  and  W.  C.  Belcher  for  appel- 
lant.   Howard,  Brousseau  &  Howard,  for  respondents. 

Hayne,  C.  Since  the  former  decision  (12  Pac.  Rep.  512,)  the  case  has  re- 
ceived a  thorough  discussion,  which  has  induced  a  change  of  view. 

Gilman  G.  Brown  was  conductor  on  one  of  the  defendant's  trains  running 
between  Los  Angeles  and  Yuma.  During  the  night  of  April  7,  1877,  his 
train  parted.  The  forward  portion,  on  which  were  the  engineer,  the  fireman, 
and  the  head  brakeman,  ran  ahead  of  the  rear  portion,  on  which  were  the 
conductor  and  the  two  other  brakemen.  When  the  forward  portion  had  got 
considerably  in  advance,  the  head  brakeman  discovered  what  had  occurred, 
and  he  thereupon  had  the  engine  stopped,  and,  going  upon  the  top  of  the  rear 
car,  signaled  the  engineer  to  back.  The  engineer  obeyed  the  signal,  and,  the 
other  portion  of  the  train  coming  on  of  its  own  momentum,  a  collision  oc- 
curred, which  caused  the  death  of  the  conductor.  His  widow  and  heirs  bring 
this  action  against  the  company. 

Nothing  can  be  plainer  than  that,  if  two  bodies  keep  moving  towards  each 
other  on  the  same  track,  a  collision  must  result.  It  is  evident,  therefore,  that 
somebody  on  those  trains  must  have  been  guilty  of  negligence.  Who  was  it, — 
those  on  the  forward  portion,  or  those  on  the  rear  portion,  or  both?  We  think 
that  there  was  negligence  on  both  sides. 

1.  The  track  being  slightly  down  grade,  the  head  brakeman  ought  to  have 
known  that  it  was  imprudent  to  back.  He  ought  to  have  kept  his  portion  of 
the  train  moving  on,  "even  to  the  next  station,  if  necessary,"  or,  at  least,  he 
shculd  have  allowed  ample  time  to  elapse  before  starting  back  to  see  what  had 
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become  of  the  other  portion  of  the  train.  The  course  adopted  was,  under  the 
circumstances,  dangerous  in  the  extreme,  and  was  one  of  the  main  causes  of 
the  accident.  But  the  blame  rests  upon  him,  and  not  upon  the  engineer. 
The  uncontradicted  evidence  is  that  when  a  train  parts,  under  the  circum- 
stances shown  in  this  case,  the  head  brakeman  becomes  the  conductor  of 
the  portion  on  which  he  is,  and  has  control  of  the  engineer.  Rule  44  is 
not  in  conflict  with  this.  The  injunctions  laid  by  that  rule  upon  the  en- 
gineer are  not  intended  to  prevent  his  obeying  the  higher  authorities.  If 
the  conductor  or  head  brakeman  is  there,  the  engineer  must  obey  his  in- 
structions, and  the  evidence  shows  that  he  did  obey  them.  This  being  the  case, 
the  evidence  introduced  to  show  the  incompetence  of  the  engineer  becomes 
immaterial.  The  negligence  was  that  of  the  head  brakeman;  and  since  he 
was  the  fellow- servant  of  the  deceased,  and  no  want  of  care  in  his  selection 
is  imputed  to  the  company,  it  cannot  be  held  liable  for  what  occurred.  And 
if  it  be  said  that,  conceding  the  engineer  did  right  in  obeying  the  signal*  to 
back,  yet  that,  in  backing,  he  ought  to  have  sounded  his  whistle  and  rung 
his  bell,  the  answer  is  that  the  inducing  cause  of  the  accident  was  backing  at 
all,  and  that,  this  having  been  done,  there  is  only  a  bare  possibility  that  the 
taking  of  the  precautions  mentioned  would  have  made  any  difference,  espe- 
cially in  view  of  the  fact  that  neither  of  the  brakemen  on  the  other  portion  of 
the  car  was  at  his  post,  and  that  nobody  there  was  aware  that  the  train  had 
parted. 

2.  There  seems  to  have  been  even  greater  negligence  on  the  part  of  those 
on  the  rear  portion  of  the  train.  They  were  not  aware  that  the  train  had 
parted.  This  resulted  from  the  brakemen  not  being  at  their  posts.  The 
middle  brakeman  and  the  end  brakeman  were  in  the  baggage  car  with  the 
conductor.  They  should  have  been  at  their  posts;  one  towards  the  middle  of 
the  train,  and  the  other  at  the  end.  In  view  of  what  happened,  it  was  espe- 
cially important  for  the  middle  brakeman  to  have  been  attending  to  his  duties. 
He  testified  as  follows:  "Question.  Had  you  been  there  could  you  have  had 
an  opportunity  of  finding  out  that  these  rear  cars  had  become  detached  and 
uncoupled?  Answer.  Most  assuredly  I  should  have  seen  it."  There  was  not 
the  shadow  of  an  excuse  for  his  absence.  He  had  been  called  into  the  car  by 
the  deceaseu  to  assist  in  calling  off  way-bills,  a  thing  which  he  should  not 
have  been  taken  from  his  post  to  lo,  and  was  allowed  to  lounge  there  after 
the  calling  off  of  the  waybills  had  been  concluded,  which  was  inexcusable. 
There  is  some  testimony  that  he  was  "sick"  at  the  time;  but  it  is  not  pre- 
tended that  he  was  incapacitated  from  attending  to  his  duties;  and  nothing 
short  of  incapacity  would  have  justified  the  conductor  in  jeopardizing  the 
lives  and  property  on  the  train  by  allowing  the  brakeman  to  neglect  his  duty. 

The  rear  brakeman  was  in  the  car,  "assorting  out  some  mail  that  I  had  to 
distribute."  It  is  not  suggested  that  he  had  any  connection  with  the  post- 
office,  and  we  do  not  understand  what  business  he  had  with  the  mail.  Just 
before  the  accident  he  had  taken  a  seat  in  the  baggage  car.  He  says:  "I  had 
no  more  than  seated  myself  in  the  end  of  the  coach  than  the  collision  took 
place." 

All  this  showed  negligence  on  the  part  of  the  deceased.  It  was  his  duty  as 
conductor  to  see  that  the  brakemen  were  at  their  posts.  He  not  only  did  not 
do  this,  but  he  was  the  direct  cause  of  the  absence  from  duty  of  the  most  im- 
portant of  them .    He  was  therefore  directly  chargeable  with  the  consequences. 

Either  of  the  foregoing  grounds  constituted  a  defense  to  the  action;  and 
the  evidence  in  support  of  each  is  uncontradicted.  If  it  be  said  that  the  pres- 
ence of  the  middle  brakeman  at  his  post  might  have  made  no  difference,  be- 
cause he  might  not  have  discovered  the  parting  of  the  train,  the  answer  is 
that  he  testifies  that  he  would  have  discovered  it;  and  this  testimony  is  not 
only  uncontradicted,  but  is  in  accordance  with  all  the  probabilities.  And  it 
it  be  objected,  with  reference  to  the  other  ground,  that  if  the  engineer,  when 
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backing,  had  blown  his  whistle  and  rung  his  bell,  it  might  have  apprised 
those  on  the  rear  portion  of  the  train  of  their  danger,  the  answer  is  that  back- 
ing at  all  was,  under  the  circumstances,  the  fatal  move,  and  that,  in  view  of 
the  state  of  things  on  the  rear  portion  of  the  train,  there  is  no  reason  to  sup- 
pose tJiat  the  precautions  mentioned  would  have  made  any  difference  in  the 
result: 

But  if  we  assume  that  the  accident  might  possibly  have  been  avoided  in  the 
contingencies  mentioned,  the  negligence  of  the  fellow-servant  in  the  one  case, 
and  the  contributory  negligence  of  the  deceased  in  the  other,  being  nearly 
shown,  and  directly  conducing  to  the  accident,  the  mere  possibility  that  it 
might  or  might  not  have  been  avoided  in  a  certain  contingency  is  but  slight 
evidence;  and  the  provision  of  the  Code  is  that  slight  evidence  will  not  sup- 
port a  verdict.    Code  Civil  Proc.  §  1835. 

We  therefore  advise  that  the  judgment  and  order  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur:    Belcher,  C.  C. ;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  trial* 


Godchaux  v.  Carfekter  and  others.    (No.  1,243.) 

(Supreme  Court  of  Nevada.    June  2,  1887.) 

Highways— Proceedings  to  Establish— Jurisdictional  Defects. 

The  board  of  county  commissioners  of  a  county  granted  a  petition  for  the  estab- 
lishment of  a  public  road.  The  petition  did  not  disclose  the  names  of  the  owners 
of  land  through  which  the  road  was  to  pass,  nor  did  the  records  of  the  board  show 
that  they  had  found  that  a  majority  of  the  tax-payers  of  the  district,  according  to 
the  last  previous  assessment  roll,  had  signed  the  petition,  as  required  by  statute. 
They  simply  found  that  a  majority  of  the  resident  tax-payers  had  signed  the  pe- 
tition. L'e'd,  on  a  review  of  the  ac  'on  of  the  board  by  writ  of  certiorari,  that  its 
compliance  with  the  statute  -was  a  jurisdictional  fact,  which  must  appear,  and  that 
its  action  was  null  and  void. 

Application  for  writ  of  certiorari. 

M.  8.  Bonnifleld  and  H.  F.  Barline,  for  petitioner. 

Leonard,  C.  J.  This  is  an  application  for  a  writ  of  certiorari  to  review 
the  action  of  the  board  of  county  commissioners  of  Humboldt  county,  in  this 
state,  in  making  the  following  order,  May  5,  1886,  to-wit:  "The  board, 
having  under  consideration  the  petition  of  Edward  Lyng  and  other  resident 
tax-payers  of  Willow  Point  road-district,  praying  for  the  location,  opening, 
and  establishing,  for  public  use,  of  a  public  road  and  highway,  described  in 
said  petition,  and  situated  in  said  road -district,  and  evidence  having  been 
produced  before  the  board,  and  heard  by  it,  in  said  matter,  and  it  appearing 
to  the  board  therefrom  that  said  petition  was  signed  by  a  majority  of  the  res- 
ident tax-payers  of  said  Willow  Point  road-district,  and  was  in  all  respects  in 
conformity  with  the  law  in  such  case  made  and  provided,  the  board  granted 
said  petition,  and  appointed  P.  W.  Cunningham,  a  disinterested  person,  as 
road  viewer  on  its  part,  with  such  powers  and  authority  as  are  provided  by 
law." 

Plaintiff  is  the  owner  of  the  S.  W.  J  of  the  S.  E.  J  of  section  10,  township 
89  K.,  range  39  E.,  through  which  said  road,  if  opened,  will  pass.  The  stat- 
ute provides  that,  "at  any  time  when  a  majority  of  the  resident  tax-payers 
of  a  road-district,  according  to  the  last  previous  assessment  roll,  shall  peti- 
tion the  county  commissioners  of  their  respective  counties  for  the  location, 
opening  for  public  use,  establishment,  change,  or  vacation  of  any  public  road 
or  highway,  or  road  to  connect  with  any  highway,  heretofore  established,  any 
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street,  or  alley  In  any  incorporated  town  in  sncb  county,  setting  forth  in 
such  petition  the  beginning,  course,  and  termination  of  such  road  or  high- 
way, street  or  alley,  proposed  to  be  located  and  opened  for  public  use,  estab- 
lished, changed,  or  vacated,  together  with  the  names  of  the  owner  or  owners 
of  the  land  through  which  the  same  will  pass,  said  petition  may  be  presented 
to  the  county  clerk  of  said  county,  and  the  clerk  shall  lay  said  petition  before 
the  board  of  county  commissioners  at  their  next  meeting  after  the  reception 
of  said  petition,  and  thereupon  said  board  of  commissioners  shall,  within  80 
days  thereafter,  proceed  to  locate,  open  to  public  use,  establish,  change,  or 
vacate  such  road,  highway,  street,  or  alley.  Before  opening  any  new  road, 
street,  or  alley,  or  changing  same,  through  private  property,  such  property 
shall  be  condemned  for  public  use,  as  follows:    *    *    *" 

It  is  alleged  in  the  petition  filed  in  this  court  that  plaintiff  will  sustain 
great  damage  and  injury  by  the  opening  of  said  Toad,  and  that,  unless  re- 
strained, defendants  intend  to  and  will  proceed  to  locate,  establish,  and  open 
said  road,  through  plaintiff's  said  land,  until  the  same  is  completed,  to  plain- 
tiff's irreparable  damage,  and  that,  for  several  reasons  stated,  the  board  ex- 
ceeded its  jurisdiction  in  making  the  order  before  recited. 

It  is  well  settled  that  a  board  of  county  commissioners  is  a  body  possessing 
but  limited  and  special  powers;  that,  when  its  power  or  authority  to  do  any 
particular  thing  is  questioned,  the  record  must  show  affirmatively  all  the  facts 
necessary  to  give  it  authority  to  perform  the  act  complained  of,  and  that, 
when  this  is  not  the  case,  the  presumption  is  against  its  jurisdiction.  Swift 
v.  Commissioners  of  Ormsby  Co.,  6  Nev.  97;  State  v.  Board  of  Commission- 
ers, 12  Nev.  19;  Curran  v.  Shattuck,  24  Cal.  435;  Finch  v.  Tehama  Co., 
29  Cal.  454. 

It  is  just  as  well  established,  also,  that  "the  exercise  of  the  right  of  eminent 
domain,  whether  directly  by  the  state  or  its  authorized  grantee,  is  necessarily 
in  derogation  of  private  rights;  and  the  rule  is  that  the  authority  is  to  be 
strictly  construed.  *  *  *  What  is  not  granted  is  not  to  be  exercised." 
Lance* s  Appeal,  55  Pa.  St.  26. 

Stanford  v.  Worn,  27  Cal.  172,  was  an  action  to  condemn  lands  for  state 
prison  purposes,  under  a  statute  passed  to  that  end.  The  court  said:  "In 
order  to  render  proceedings  of  this  character  effectual  for  any  purpose,  the 
provisions  of  the  statute  by  which  they  are  authorized  must  be  strictly  fol- 
lowed. The  power  must  be  exercised  precisely  as  directed,  and  there  can  be 
no  departure  from  the  mode  prescribed  without  vitiating  the  entire  proceed- 
ings. When  certain  steps  are  authorized  by  statute  in  derogation  of  the  com- 
mon law,  by  which  the  title  of  one  is  to  be  divested  and  transferred  to  an- 
other, every  requisite  having  the  semblance  of  benefit  to  the  former  must  be 
strictly  complied  with."  Atkins  v.  Kinnan,  20  Wend.  241.  "The  right  to  ap- 
propriate private  property  to  public  uses  lies  dormant  in  the  state,  until  legis- 
lative action  is  had,  pointing  out  the  occasions,  the  modes,  conditions,  and 
agencies  for  its  appropriation.  Private  property  can  only  be  taken  pursuant 
to  law ;  but  a  legislative  act  declaring  the  necessity,  being  the  customary  mode 
in  which  the  fact  is  determined,  must  be  held  to  be,  for  this  purpose,  •  the  law 
of  the  land,'  and  no  further  finding  or  adjudication  can  be  essential,  unless 
the  constitution  of  the  state  has  expressly  required  it.  When,  however,  ac- 
tion is  had  for  this  purpose,  there  must  be  kept  in  view  that  general,  as  wTell 
as  reasonable  and  just,  rule,  that  whenever,  in  pursuance  of  law,  the  prop- 
erty of  an  individual  is  to  be  divested  by  proceedings  against  his  will,  a  strict 
compliance  must  be  had  with  all  the  provisions  of  law  which  are  made  for  his 
protection  and  benefit,  or  the  proceedings  will  be  ineffectual.  Those  provis- 
ions must  be  regarded  as  in  the  nature  of  conditions  precedent,  which  are  not 
only  to  be  observed  and  complied  with  before  the  right  of  the  property  owner 
is  disturbed,  but  the  party  claiming  authority  under  the  adverse  proceeding 
must  show  affirmatively  such  compliance."  Cooley,  Const.  Lim.  657.    And  see 
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Nichols  v.  Bridgeport,  23  Conn. 208;  Kroop  v.  Forman*  81  Mich.  144;  Sharp 
v.  Speir,  4  Hill,  86;  Bensley  v.  Water  Co.,  13  Cal.  315;  2>aZfc>»  v.  Water  Com* 
missioners,  49  Cal.  222;  Mitchell  v.  Railroad  &  C  Co.,  68  111.  286;  £Aa?p  v. 
Johnson,  4  Hill,  92. 

The  last  case  shows  that  the  twenty-fourth  section  of  the  act  incorporating 
the  village  of  Williamsburgh  provided  as  follows:  "The  trustees  of  said  vil- 
lage shall  or  may,  on  an  application  in  writing  of  a  majority  of  the  persons 
owning  the  property  described  in  any  such  application,  and  who  are  intended 
to  be  benefited  thereby,  or  whose  property  shall  be  assessed  for  the  payment 
of  the  expenses  attending  the  same,  and  upon  such  application  they  are  hereby 
fully  authorized  and  empowered  to,  widen  and  alter  all  public  roads,  streets, 
and  highways  already  laid  out  in  said  village."  The  court  said:  "Let  us  see 
what  authority  the  trustees  had  to  proceed.  They  had  a  paper  signed  by 
fourteen  persons,  in  which  they  •  suggest  the  propriety  of  having  the  street 
opened.1  *  *  *  Although  the  petitioners  say  that  they  are  *  inhabitants 
in  and  about  North  Third  street, '  they  do  not '  suggest '  that  they  own  a  single 
foot  of  land  in  the  street,  or  elsewhere;  nor  is  any  land  *  described '  in  the  ap- 
plication, as  the  statute  requires.  There  are  only  fourteen  petitioners,  while 
there  are  forty-four  different  assessments.  *  *  *  The  burden  lay  on  the 
defendant  of  showing  that  the  application  came  from  '  a  majority  of  the  per- 
sons owning  the  property/  and  he  has  not  only  failed  to  show  it,  but  the  evi- 
dence is  nearly  or  quite  conclusive  that  a  majority  did  not  apply.  The  trus- 
tees, therefore,  had  no  authority  whatever  to  open  the  street,  and  the  plain- 
tiff's land  in  the  site  of  the  street  has  not  been  taken  according  to  law.  She 
owns  it  still.  *• 

We  quote  also  from  the  court's  opinion  in  the  case  of  In  re  Grove  St.,  61 
Cal.  444.  The  case  shows  that  the  second  and  third  sections  of  the  act  "to 
provide  for  the  opening  of  streets  in  the  city  of  Oakland"  provided  that  pro* 
ceedings  should  be  commenced  by  petition  of  five  or  more  residents  and  free- 
holders within  said  city,  addressed  to  the  city  council;  the  petition  to  contain, 
among  other  things,  "a  statement  that,  in  the  opinion  of  the  petitioners, 
the  public  interests  require  that  the  improvement  asked  for  (describing  it 
generally)  should  be  made."  But  the  statement  of  the  residents  and  free- 
holders to  the  city  council  was  that,  "in  the  opinion  of  the  petitioners,  the 
improvement  asked  for  should  be  made. "  Said  the  court:  "It  may  be  said  it 
is  enough  if  the  freeholders  express  a  desire  that  the  street  be  opened,  or 
other  improvements  made.  This  must  be  all  required  by  the  statute,  since  it 
must  be  presumed  the  legislature  has  not  attempted  to  give  the  power — 
power  which  it  could  not  give — to  five  or  more  residents  and  freeholders  of 
deciding  whether  'the  public  interests  require*  a  municipal  improvement; 
in  other  words,  its  necessity  or  expediency.  But  the  statute  does  not  purport 
to  confer  such  power  upon  the  petitioners.  The  fourth  section  of  the  act 
provides  that,  at  the  regular  meeting  next  after  the  meeting  at  which  the 
petition  of  freeholders  is  presented,  '  the  council  may,  by  resolution,  deter- 
mine the  lands  to  be  benefited,9  etc.  Thus  the  ultimate  power  of  determin- 
ing the  necessity  and  expediency  of  the  work  is  placed  in  the  city  council. 
The  power,  however,  like  every  other  power  of  the  council,  is  derived  from 
the  charter  or  statute,  and  can  be  employed  only  in  the  manner  and  with  the 
limitations  prescribed  in  the  statute.  The  statute  authorizes  the  city  council 
to  proceed  with  the  acts  looking  to  the  opening  of  the  street  only  after  a  cer- 
tain petition  shall  be  filed  with  the  clerk.  It  was  for  the  legislature  to  pre- 
scribe, and  the  legislature  has  prescribed,  what  the  petition  shall  contain. 
Until  a  petition  is  presented  containing  substantially  all  that  the  law  declares 
shall  be  inserted  in  a  petition  to  initiate  the  proceeding,  the  council  lias  no 
power  or  jurisdiction  to  act  with  reference  to  the  opening  of  a  street.  A 
statement  in  the  petition  that,  in  the  opinion  of  the  petitioners,  an  improve- 
ment *  should  be  made/  is  not  in  substance  the  same  as  a  statement  that,  in 
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the  opinion  of  petitioners,  'the  public  interests  require  the  Improvement 
should  be  made.' " 

In  the  case  before  us  it  was  the  duty  of  the  board,  and  consequently  within 
its  jurisdiction,  in  30  days  after  March  2,  1886,  (its  first  meeting  after  the 
petition  was  filed  having  been  held  on  that  day,)  to  proceed  with  the  acts 
looking  to  the  opening  of  the  load  in  question,  as  the  statute  required;  pro- 
vided, the  petition  contained — First,  a  majority  of  the  resident  tax-payers  of 
Willow  Point  road-district,  according  to  the  last  previous  assessment  roll; 
and,  second9  the  beginning,  course,  and  termination  of  the  said  road;  and, 
third,  the  names  of  the  owners  of  the  land  through  which  the  same  would 
pass. 

The  statute  does  not  require,  in  terms,  the  first  fact  to  be  stated  in  the  peti- 
tion, but  it  does  the  second  and  third.  If  we  admit  that  the  first  fact  may 
have  been  determined  by  the  board,  upon  evidence  presented,  although  not 
shown  by  the  petition,  (Hetzel  v.  Board  of  Commissioners  of  Eureka  Co.,  8 
Nev.  309,)  yet  it  must  appear  affirmatively,  from  the  records  of  the  board,  that 
the  board  found  as  a  fact  that  "a  majority  of  the  resident  tax-payers  of  Willow 
Point  road-district,  according  to  the  last  previous  assessment  roll,"  had  signed 
the  petition.  What  the  board  did  find  is  that  "said  petition  was  signed  by  a 
majority  of  the  resident  tax-payers  of  said  Willow  Point  road-district.  It  was 
not  found  that  a  majority  of  the  resident  tax-payers  of  the  road-di strict,  ac- 
cording to  the  last  previous  assessment  roll,  had  signed  it.  The  board  found 
that  a  majority  of  the  then  resident  tax-payers  of  the  road-district  had  signed 
the  petition,  while  the  statute  required  a  majority  according  to  the- last  pre- 
vious assessment  roll. 

Eleven  persons  signed  the  petition  before  it  was  filed,  and  four  after  filing. 
The  most  that  can  be  claimed  is  that  the  board  found  that,  at  the  time  of  the 
hearing,  15  constituted  a  majority  of  the  resident  tax-payers  of  the  road-dis- 
trict; that  at  that  time  there  were  not  more  than  29  in  all.  But  these  find- 
ings do  not  show  that  no  more  than  29  resident  tax-payers  of  the  road-district 
appeared  upon  the  last  previous  assessment  roll.  That  may  have  shown  more 
than  29,  and  hence  more  than  15  may  have  been  required  to  constitute  the  req- 
uisite number  under  the  statute.  The  legislature  had  the  right  to  require 
the  majority  to  be  estimated  from  the  number  appearing  on  the  last  previous 
assessment  roll,  and  it  did  so.  It  could  have  required  a  petition,  signed  by 
every  resident  tax-payer,  or  by  a  number  less  than  a  majority. 

In  the  present  case  the  board  had  no  power  to  locate  the  road  in  question 
without  finding  as  a  fact,  from  competent  evidence,  that  a  number  of  resi- 
dent tax-payers  of  the  road-district,  exceeding  one-half  the  number  appearing 
upon  the  last  previous  assessment  roll,  had  signed  the  petition.  This  was  a 
jurisdictional  fact,  without  which  the  board  had  not  power  to  make  the  order 
complained  of.  Again,  under  the  statute,  it  was  just  as  necessary  to  insert 
in  the  petition  the  names  of  the  owners  of  the  land  through  which  the  road 
would  pass  as  it  was  to  set  forth  therein  the  beginning,  course,  and  termina- 
tion of  the  road.  The  statute  declares  that  all  these  facts  shall  be  stated  in 
the  petition;  and,  aside  from  the  fact  that  their  insertion  is  a  statutory  re- 
quirement, they  ought  to  be  in  the  petition  for  the  protection  of  land  owners, 
and  the  guidance  of  road  viewers. 

It  is  unnecessary  to  consider  other  questions  raised  by  counsel  for  plaintiff. 

The  order  of  the  board  of  county  commissioners  of  Humboldt  county,  dated 
May  5,  1886,  granting  the  petition  of  Edward  Lyng  and  others,  to  locate,  es- 
tablish, and  open  the  road  therein  described,  and  to  run  in  part  through  the 
lands  of  Louisa  Godchaux  hereinbefore  mentioned,  is  declared  and  adjudged 
to  be  null  and  void,  and  plaintiff  will  have  judgment  for  her  costs. 
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06  Kan.  726) 

In  re  Petition  of  Secrest  and  others. 

(Supreme  Court  of  Kansat.    June  8,  1887.) 

1.  Criminal  Practice— Preliminary  Hearing— Waiver— Effect. 

Where  a  defendant  charged  with  murder  in  the  first  degree  waives  a  preliminary 
examination  for  such  offense,  he  not  only  waives  his  right  to  be  let  to  bail,  but  also 
to  have  the  facts  of  the  alleged  offense  examined  into  on  habeas  arrpus ;  but,  where 
said  waiver  is  made  under  fear  of  personal  violence,  he  will  not  be  estopped  by  rea- 
son of  such  waiver. 

&  Bail— Murder. 

A  person  charged  with  murder  in  the  first  degree  is  entitled  to  be  let  to  bail  where 
the  proof  is  not  evident,  nor  the  presumption  great. 

(Syllabus  by  Clogston,  C.) 

Original  proceedings  in  habeas  corpus. 

The  facte  are  these:  That  the  petitioners  are  in  the  custody  of  the  sheriffs 
of  Ford  and  Finney  counties  under  a  warrant  of  commitment  issued  by  a 
justice  of  the  peace  of  Wichita  county,  upon  the  complaint  charging  them 
with  murder  in  the  first  degree.  The  defendants  appeared  before  the  justice 
of  the  peace,  and  waived  preliminary  examination.  Bail  was  refused  by  the 
court,  and  the  defendants  now  petition  for  a  writ  of  habeas  corpus,  asking 
that  the  charge.against  them  be  examined  into,  and  that  they  be  discharged 
or  let  to  bail. 

/.  W.  Ady,  for  petitioners.     Waters  cfc  Chase,  for  respondents, 

Clogston,  C.  The  respondent  insists  that  because  the  petitioners  have 
once  waived  a  preliminary  examination  for  the  offense  of  murder  in  the  first 
degree,  that  they  are  not  now  entitled  to  have  the  charges  against  them  in- 
vestigated, or  be  let  to  bail.  We  will  first  consider  this  question.  A  defend- 
ant who  is  charged  with  murder  in  the  first  degree,  and  who  has  waived  a 
preliminary  examination  for  such  offense,  not  only  waives  his  right  to  be  let 
to  bail,  but  also  to  have  the  facts  and  circumstances  of  the  alleged  offense  ex- 
amined into  on  a  writ  of  habeas  corpus.  But  to  this  rule  there  are  excep- 
tions. Where,  at  the  time  of  such  waiver  of  examination,  there  is  good 
ground  to  believe  that,  if  an  examination  is  gone  into,  personal  violence  will 
be  used  against  defendants,  and  under  such  apprehension  an  examination  is 
waived,  they  will  not  be  estopped  by  reason  of  such  waiver.  To  be  estopped, 
they  must  have  waived  their  right  to  an  examination  from  a  free  choice,  after 
a  fair  opportunity  to  have  had  an  impartial  examination.  No  mere  imagi- 
nary danger  would  be  enough  to  justify  it,  but  a  well-grounded  belief,  founded 
upon  such  information  or  observation  as  would  be  calculated  to  excite  fear  of 
bodily  harm  in  the  mind  of  a  reasonable  person  under  like  circumstances. 
After  a  careful  examination  of  the  vast  amount  of  testimony  in  this  case,  we 
are  of  the  opinion  that  the  defendants  waived  their  preliminary  examination 
from  fear  of  personal  violence.  It  must  be  remembered  that,  at  the  time  of 
their  arrest,  great  excitement  prevailed  in  that  county,  and  great  animosity 
and  bad  feeling  existed  between  Leoti  and  Goronado,  two  rival  towns  situ- 
ated within  three  miles  of  each  other.  This  feud  and  animosity  had  grown 
up  over  a  county-seat  contest  and  quarrel;  and,  after  defendants  were  ar- 
rested, they  were  taken  from  Coronado  to  Leoti,  and  confined  in  the  second 
story  of  a  frame  building.  Large  bodies  of  armed  men  were  in  the  town,  and 
many  threats  of  violence  were  made  by  the  friends  of  the  men  who  had  been 
killed.  Under  the  fear  of  further  bloodshed,  the  adjutant  general  went  from 
Topeka  to  that  county  to  prevent,  if  possible,  additional  trouble;  and  he,  to- 
gether with  other  citizens,  counseled  and  advised  the  defendants  to  waive 
their  examination.  Under  these  circumstances,  we  can  readily  see  how  they 
might  waive  their  examination,  and  without  losing  their  right  afterwards  to 
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have  the  charges  against  them  investigated;  and  in  doing  so  they  are  not 
estopped  from  this  inquiry. 

The  second  question  to  be  considered  is,  are  the  defendants  entitled  to  be  dis- 
charged or  let  to  bail?  The  constitution  and  as  well  the  statutes  of  this  state 
provide  that,  where  persons  are  charged  with  an  offense  punishable  by  death, 
they  shall  not  be  admitted  to  bail  where  the  proof  is  evident  or  the  presump- 
tion great.  The  evidence  in  this  case  is  voluminous  and  conflicting  on  many 
questions.  On  one  question,  however,  there  is  no  dispute.  Three  persons 
were  killed,  and  some  others  wounded,  and  under  such  circumstances  as  to 
constitute  murder,  if  unexplained;  and,  as  far  as  defendants  are  concerned, 
no  explanation  has  been  given.  But,  in  view  of  the  fact  that  the  question 
of  guilt  or  innocence  of  the  petitioners  must  be  submitted  to  a  jury  for  their 
determination,  we  express  no  opinion  in  the  case  further  than  to  say  that,  on 
the  evidence  submitted  to  us,  the  petitioners  must  be  held  for  trial,  and  under 
all  the  circumstances,  as  we  now  understand  them,  (necessarily  submitted  in 
an  unsatisfactory  way,)  they  are  entitled  to  be  let  to  bail. 

It  is  therefore  recommended  that  petitioners  be  remanded  into  the  custody 
of  the  officers  having  them  in  charge,  and  that  they  be  let  to  bail,  and  be  re- 
quired to  give  bonds  for  their  appearance  at  the  next  term  of  the  district 
court  of  Wichita  county  in  the  sum  of  $3,000. 

By  the  Court.    It  is  so  ordered;  all  the  justices  •  concurring. 


Hart  Pioneer  Nursery  Co.  v.  Scruggs. 

(Supreme  Court  of  Kantat.    June  11, 1887.) 

Ebbob— To  Justice  Cottbt— Practice. 

A  ruling  of  the  justice  of  the  peace  on  the  trial,  in  admitting  testimony  or  exclud- 
ing the  same,  against  and  over  the  objections  of  a  party  thereto,  cannot  be  reviewed 
by  the  district  court  on  petition  in  error. 

(Syllabus  by  Clogslon,  C.) 

Error  from  McPherson  county. 

This  action  was  originally  brought  in  justice  court,  and  taken  on  petition 
in  error  to  the  district  court,  and  at  the  April  term,  1885,  the  judgment  of 
the  justice  was  affirmed.  Defendant  now  brings  the  record  to  this  court  for 
review.    The  facts  are  stated  in  the  opinion. 

Frank  Q.  White,  for  plaintiff  in  error.  Lueien  Barle,  for  defendant  in 
error. 

Clogston,  C.  Scruggs  brought  an  action  against  the  Hart  Pioneer  Nurs- 
ery Company,  to  recover  for  services  claimed  to  Lave  been  rendered  by  him  as 
salesman  for  the  defendant.  At  the  trial  before  the  justice  he  obtained  a 
judgment  for  the  amount  claimed,  being  $79.45,  and  costs.  The  cause  was 
taken  to  the  district  court  on  error.  Judgment  of  the  justice  affirmed  by  the 
district  court,  and  now  brought  to  this  court  for  review. 

Plaintiff  complains  of  the  ruling  of  the  justice  on  the  trial  in  admitting  in 
evidence  certain  parts  of  a  deposition,  and  a  letter  written  by  the  plaintiff  rn 
error,  over  the  objections  of  the  plaintiff,  for  the  reason  that  the  same  was 
incompetent,  and,  upon  examination  of  the  evidence  admitted  and  objected  to 
in  the  deposition,  we  are  of  the  opinion  that  the  same  was  incompetent  and 
improperly  admitted.  But,  if  this  be  correct,  can  it  avail  the  plaintiff?  De- 
fendant in  error  insists  that  the  plaintiff  had  no  remedy  by  petition  in  error. 
This  we  think  correct,  and  it  has  so  been  held  by  this  court  in  Rice  v.  Haixey, 
19  Kan.  144,  and  cases  therein  cited.  Again,  this  court  has  since  that  case 
repeatedly  held  that  the  erroneous  admission  or  exclusion  of  evidence  cannot 
be  reviewed  by  petition  in  error.  See  Thompson  v.  Brooks,  29  Kan.  504,  and 
Theilen  v.  Hann,  27  Kan.  778.  Therefore,  within  these  authorities,  it  is  im- 
v.Hp.no.3— 10 
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materia}  even  if  the  justice  did  err  in  the  admission  of  evidence;  the  remedy 
is  not  by  error,  but  by  appeal. 
It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

Note.  Upon  a  motion  for  a  rehearing  of  the  above-entitled  case,  made  at 
the  May  sitting  of  the  court  for  1887,  it  was  ordered  at  the  June  sitting  of  the 
court  that  the  original  opinion  and  syllabus  handed  down  be  corrected  in  ac- 
cordance with  the  facts  disclosed  in  the  record,1  and  therefore  that  the  fore- 
going opinion  and  syllabus  be  substituted  therefor;  bat  the  motion  for  a  re- 
hearing was  overruled. 


Waite  ©w  Teeters  and  another. 
{Supreme  Court  of  Kansas.    June  11,  1837.) 

1.  Judgment — Res  Adjtjdicata — Landlord  and  Tenant. 

An  action  of  forcible  entry  and  detainer  by  a  landlord  against  a  tenant  for  the 
restitution  of  the  whole  or  part  of  a  farm  does  not  necessarily  involve  the  owner- 
ship of  the  corn  grown  by  the  tenant  upon  the  farm  during  his  occupancy;  and  a 
judgment  in  such  action  is  no  bar  to  an  action  by  the  tenant  against  the  landlord 
for  the  conversion  of  such  corn,  or  to  any  after-action  brought  by  either  party.2 

2.  Deposition — When  Admissible — Non-Resident  Witness. 

No  person  can  be  compelled  to  attend  for  examination  on  the  trial  of  a  civil 
action  except  in  the  county  of  his  residence;  and  hence  the  fact  that  a  witness 
is  temporarily  in  or  passing  through  another  county,  at  the  time  and  place  of 
the  trial  therein,  is  no  objection  to  the  reading  of  his  deposition  previously 
taken  for  use  at  such  trial. 

3.  Trial — Necessity  or  Evidence — Jurors'  Knowledge. 

A  quostion  arose  in  the  trial  respecting  the  value  of  unripe  and  unharvested 
corn  which  was  alleged  to  have  been  wrongfully  converted  at  a  place  remote 
from  a  general  market,  and  no  testimony  was  presented  to  the  jury  of  the  val- 
ue of  such  corn  at  the  time  and  place  of  conversion.  Held,  that  the  knowledge 
of  the  value  of  that  particular  corn  is  not  common  to  persons  generally,  and  a 
direction  to  the  jury  that  they  might  use  their  general  knowledge  in  determin- 
ing its  value  was  misleading  and  erroneous. 
{Syllabus  by  the  Court.) 

S.  D.  Pryor,  for  plaintiff  in  error.  Dalton  cfe  Madden  and  Jennings  <& 
Troup,  for  defendants  in  error. 

Johnston,  J.  This  was  an  action  brought  by  Jacob  Teeters  and  Peter 
McKinley  against  R.  B.  Waite  to  recover  for  the  conversion  of  a  one-half  in- 
terest, in  the  corn  grown  upon  60  acres  of  land,  the  damages  being  placed  at 
$300.  It  appears  that  on  the  eleventh  day  of  February,  1884,  Waite  leased 
his  farm  in  Cowley  county  to  C.  J.  Hess  and  L.  F.  Hess  for  a  term  of  one 

JSee  former  report  of  this  case,  13  Pac.  Rep.  575.  The  statement  that  «•  plaintiff 
made  no  motion  for  a  new  trial "  is  omitted  from  the  above  opinion,  and  the  first  para- 
graph of  the  syllabus  dispensed  with. 

*  A  judgment  in  an  action  of  forcible  entry  and  detainer  is  not  a  bar  to  an  action  in 
ejectment  for  the  same  premises  between  the  same  parties.  Riverside  Co.  v.  Townsend 
(111.)  9  N.  E.  Rep.  65.  ' 

A  judgment  is  not  available  as  an  estoppel  unless  the  particular  controversy  was  nec- 
essarily tried  and  determined.  Seanistcr  v.  Blackstoek,  (Va,)  2  S.  E.  Rep.  30:  Hosford 
v.  Wynn,  (S.  C.)  1  8.  E.  Rep.  497;  Kirkpatrick  v.  Mcfclrov,  (N.  J.)  7  Atl.  Rep.  647:  Big 
ley  v.  Jones,  (Pa.)  Id.  54;  Dicken  v.  Hays,  Id.  58;  Gilmer  v.  Morris,  30  Fed.  Kep.  476; 
Steani-Guatfe  &  Lantern  Co.  v.  Meyrose,  27  Fed.  Rep.  213;  Geneva  Nat.  Bank  v.  Inde* 
pendent  School-Dist.,  25  Fed.  Rep.  029;  Oliver  v.  Cunningham,  7  Fed.  Rep.  689;  Smith 
v.  Town  of  Ontario,  4  Fed.  Rep.  386;  Richardson  v.  Richards,  (Minn.)  30  N.  W.  Rep. 
457;  Nichols  v.  Marsh,  (Mich.)  28  N.  W.  Rep.  699;  Brigham  v.  McDowell,  (Neb.)  27  N. 
W.  Rep.  384;  Morse  v.  County  of  Hitchcock,  Id.  637;  Shirland  v.  Union  Nat.  Bank, 
(Iowa,)  21  N.  W.  Rep.  200;  Fish  v.  Benson,  (Cal.)  12  Pac.  Rep.  464;  Reynolds  v.  Lincoln, 
Id.  449;  Kilander  v.  Hoover.  (Iud.)  11  N.  E.  Rep.  796. 
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year,  and  the  lease,  as  well  as  the  statute,  provided  that  the  lessees  should  not 
underlet  the  premises  to  any  other  person  without  the  consent  of  the  lessor  in 
writing  having  been  first  obtained.  A  few  days  after  the  lease  was  executed, 
the  Hesses  sublet  a  portion  of  the  farm  to  Teeters  and  McKinley  for  the  same 
rental  provided  for  in  the  original  lease.  It  is  claimed  that  Waite  was  fully 
informed  with  reference  to  this  underletting,  and  that,  with  his  consent, 
Teeters  and  McKinley  planted  and  cultivated  60  acres  of  corn  upon  the  farm. 
In  July,  1884,  the  Hesses  sold  their  interest  in  the  lease  to  Waite,  and  left  the 
premises;  and  in  August  of  the  same  year  a  disagreement  arose  between 
Waite  and  Teeters  and  McKinley  with  regard  to  the  lands  which  they  had 
sublet,  and  Waite  instituted  an  action  of  forcible  entry  and  detainer  before  a 
justice  of  the  peace,  which  resulted  in  a  judgment  in  favor  of  Waite.  Later, 
Waite  refused  to  allow  Teeters  and  McKinley  to  go  upon  the  farm,  and  har- 
vest the  corn  which  they  had  planted  and  cultivated,  or  to  remove  the  same 
from  the  premises.  They  then  brought  the  present  action,  alleging  that  Waite 
had  wrongfully  converted  and  appropriated  1,000  bushels  of  their  corn  to  his 
own  use,  and  the  jury  awarded  them  a  verdict  for  $179.59.  The  plaintiff  in 
error  invokes  the  doctrine  of  res  judicata,  and  insists  that  the  court  erred  in 
not  holding  that  the  judgment  rendered  in  the  action  of  forcible  entry  and  de- 
tainer before  the  justice  of  the  peace  between  the  same  parties  is  a  bar  to  the 
present  action.  We  agree  with  the  trial  court  that  the  doctrine  does  not  apply 
in  this  case.  Only  such  matters  as  were  directly  in  issue,  and  determined  in 
the  former  action,  are  res  Judicata  and  conclusive  upon  the  parties  in  the  sub- 
sequent litigation.  In  the  first  action,  the  only  question  that  was  or  could  be 
litigated  was  whether  the  defendants  in  error  had  made  an  unlawful  and  forci- 
ble entry  upon  the  premises  of  the  plaintiff,  or,  having  made  a  lawful  and  peace- 
able entry  upon  the  lands,  were  unlawfully  and  by  force  holding  the  same. 
The  action  for  the  conversion  of  the  corn  grown  on  the  premises,  although  be- 
tween the  same  parties,  was  wholly  different  in  form,  and  in  the  issue  involved, 
from  the  first  one.  The  plaintiff  in  the  first  action  might  be  entitled  to  a  res- 
titution of  a  part  of  the  premises  only,  or  in  fact  to  a  restitution  of  all  the 
premises,  without  affecting  the  defendant's  ownership  of  the  property  situate 
on  the  land,  or  the  corn  which  had  grown  upon  the  premises  and  was  owned 
by  them,  and  without  affecting  their  right  to  go  upon  the  premises  for  the 
purpose  of  taking  the  corn  away.  It  does  not  clearly  appear  that  the  right  of 
the  defendants  to  the  corn  which  they  had  planted  and  cultivated  was  adju- 
dicated or  necessarily  involved  in  the  first  action ;  but,  apart  from  this  con- 
sideration, the  ruling  of  the  district  court  must  be  sustained.  The  action  of 
forcible  entry  and  detainer  is  of  a  summary  character,  and  the  legislature  has 
expressly  provided  that  judgments  in  such  actions,  either  before  a  justice  of 
the  peace  or  in  the  district  court,  shall  not  be  a  bar  to  any  after-action  brought 
by  either  party.    Comp.  Laws  1879,  c.  81,  §  160. 

Objection  is  made  to  a  ruling  permitting  the  deposition  of  C.  J.  Hess  to  be 
read.  The  objection  is  that  he  was  in  the  county  of  Cowley  when  the  trial 
was  had.  There  is  testimony  tending  to  show  that  the  witness  was  tempo- 
rarily in  the  county  on  the  morning  of  the  day  of  trial,  and  expressed  a  purpose 
of  going  at  once  to  his  home;  but  it  does  not  appear  that  the  defendants  in 
error  had  any  knowledge  of  his  presence  in  the  county,  or  that  his  attendance 
at  the  trial  could  have  been  procured  by  them.  The  witness  had  removed 
from  Cowley  county,  and  was  a  resident  of  Comanche  county,  when  the 
deposition  was  taken,  as  well  as  when  the  trial  was  had.  The  mere  fact  that 
the  witness  was  temporarily  in  or  passing  through  the  county  on  the  day  of 
trial  is  no  objection  to  the  reading  of  his  deposition  that  had  been  regularly 
taken.  No  person  can  be  compelled  to  attend  for  examination  on  the  trial  of 
a  civil  action  except  in  the  county  of  his  residence,  (Civil  Code,  §  328;)  and 
the  deposition  of  a  witness  may  be  used  in  a  civil  case  when  the  witness  does 
not  reside  in  the  county  where  the  trial  is  to  be  had,  (Civil  Code,  §  346.) 
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The  next  objection  made  by  the  plaintiff  in  error  is  to  the  following  instruc- 
tion :  "That  the  measure  of  damages,  if  you  And  that  the  corn  was  converted, 
was  the  value  of  the  corn  as  it  stood  in  the  field  at  the  place  and  time  of  the 
conversion,  and,  in  arriving  at  such  value,  you  may  take  into  consideration 
the  kind  and  character  of  the  corn,  the  number  of  acres,  where  it  was  situ- 
ated, and  all  the  circumstances  of  the  case;  and  you  have  also  a  right,  in  arriv- 
ing at  the  value  of  the  corn,  to  call  to  your  aid  tohat  knowledge  you  possess 
in  common  with  mankind  generally  " 

As  the  evidence  is  presented  here,  we  think  that  part  of  the  instruction 
which  directed  the  jury  that  they  might  use  their  own  knowledge  in  deter- 
mining the  value  of  that  particular  corn  was  misleading  and  erroneous.  The 
value  of  the  corn  was  to  be  determined  as  it  stood  in  the  field,  and  at  the  time 
the  alleged  conversion  occurred,  which  was  September  10, 1884.  It  was  then 
unripe  and  un harvested,  and  no  witness  undertook  to  state  what  it  was  then 
worth.  Not  a  syllable  of  testimony  was  offered  in  regard  to  its  value  per 
bushel,  by  the  acre,  or  other  measure,  in  that  neighborhood,  or  in  fact  any- 
where. The  case  cited,  of  Railroad  Co.  v.  Richards,  8  Kan.  101,  correctly 
decides  that,  in  making  up  their  verdict,  the  jury  aie  to  use  the  knowledge 
and  experience  which  they  possess  in  common  with  mankind  generally,  but 
the  court  there  distinctly  says  that  the  jury  cannot  use  and  apply  the  knowl- 
edge they  may  have  of  the  particular  case  on  trial;  and  that,  if  any  juror  has 
such  knowledge,  he  should  be  sworn.  Here  the  court  directed  the  jury  that 
they  might  use  their  knowledge  in  finding  the  value  of  this  particular  corn 
standing  unripe  and  unharvested  in  a  place  somewhat  remote  from  a  general 
market.  There  was  testimony  offered  of  the  quality  and  location  of  the  corn, 
and  the  jury  could  take  notice  that  corn  such  as  that  described  was  of  some 
value,  and  this  would  have  justified  a  finding  of  nominal  value;  but  from 
the  verdict  we  see  that  far  more  than  nominal  damages  were  allowed.  The 
jury  could  apply  their  general  knowledge  and  experience  to  the  facts  in  arriv 
ing  at  a  conclusion  upon  many  other  matters;  but  the  value  of  unripe  corn 
standing  in  a  particular  field,  somewhat  distant  from  a  railroad  and  a  market, 
was  not  common  knowledge,  and  was  a  fact  to  be  proven  in  the  case.  The 
jury,  collected,  as  it  probably  was,  from  all  occupations,  may  have  been  con- 
stituted, in  part,  from  farmers  resident  in  the  locality,  who  were  conversant 
with  the  demand  and  supply  of  corn  like  that  in  controversy,  and  also  of  other 
facts  sufficient  to  enable  them  to  form  a  correct  opinion  upon  its  value;  but 
such  information  is  special,  and  not  common  to  even  other  memb°vs  of  the 
jury  following  a  different  occupation,  and  who  resided  in  other  parts  of  the 
county,  and  can  be  used  only  when  given  in  testimony.  Union  Pac.  Ry.  Co. 
v.  Shannon,  33  Kan.  446,  6Pac.  Rep.  564;  Railroad  Co.  v.  Richards,  8  Kan. 
101. 

In  view  of  the  lack  of  testimony  upon  this  phase  of  the  question,  and  of 
the  misleading  character  of  this  instruction,  we  think  the  court  below  should 
have  granted  a  new  trial.  Its  judgment  will  therefore  be  reversed,  and  the 
cause  remanded  for  that  purpose. 

(All  the  justices  concurring.) 


Sawyer  v.  Forbes  and  others. 

(Supreme  Court  of  Kansas.    June  11,  1887.) 

Justice  of  Peace — Procedure — Dismissal — Appeal. 

In  an  action  commenced  in  justice's  court  against  T.  and  other  defendants,  the 

plaintiff  may  dismiss  as  to  any  or  all  of  the  defendants,  and,  after  said  motion  is 

sustained  by  the  court,  plaintiff  cannot  assign  said  ruling  on  his  motion  to  dismiss 

as  error,  and  thereon  have  said  judgment  and  ruling  reversed  on  petition  in  error. 

Error — To  Justice's  Court — Jurisdiction. 

Where  a  petition  in  error  is  filed  in  the  district  court  to  reverse  a  judgment  of  the 
justice  of  the  peace,  said  action  stands  regularly  for  hearing  at  the  next  regular 
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term  of  said  conrt ;  bnt  when  the  parties  appear  at  an  adjourned  term  of  said  conrt, 
and  present  said  petition  in  error  to  the  court  for  hearing,  and  make  no  objections 
thereto,  the  district  court  at  said  adjourned  term  has  jurisdiction  to  hear  and  deter- 
mine said  cause. 
(Syllabus  by  Oogston,  C.) 

Error  from  Barber  county. 

This  action  was  originally  commenced  in  justice's  court  in  Barber  county, 
Kansas.  Trial  before  the  justice  of  the  peace,  and  judgment  for  defendant 
for  costs.  Action  taken  to  the  district  court  on  petition  in  error,  and  at  the 
April,  1885,  adjourned  term  of  the  district  court  of  Barber  county,  July  15, 
1885,  the  judgment  was  affirmed;  and  the  record  is  brought  to  this  court  by 
the  plaintiff  in  error  for  review*    The  facts  are  stated  in  the  opinion. 

Martin  &  Overstreet,  for  plaintiff  in  error.  Orner  &  Sample,  for  defend- 
ants in  error. 

Clogston,  C.  The  record  shows  that  this  action  was  commenced  by  the 
plaintiff  in  error  before  a  justice  of  the  peace  in  Barber  county,  Kansas, 
against  M.  C.  Thompson,  C.  H.  Forbes,  li.  G.  Eckert,  and  John  Pearson,  for 
045,  for  labor  in  erecting  a  bridge,  and  that  on  the  day  for  trial  plaintiff  and 
defendant  Thompson  appeared  before  the  justice;  that  the  other  defendants 
made  no  appearance;  that  the  plaintiff  moved  to  strike  the  names  of  all  the 
defendants  from  the  docket  except  defendant  Thompson,  and  Thompson  agreed 
to  said  motion,  and  the  motion  was  sustained  by  the  justice;  that  the  case 
was  called  for  trial  as  between  plaintiff  and  defendant  Thompson,  and  the 
justice  found  in  favor  of  the  defendant,  and  rendered  judgment  against  the 
plaintiff  for  costs.  The  record  contains  none  of  the  evidence  given  at  the 
trial,  and  shows  no  motion  for  a  new  trial,  nor  any  exceptions  to  any  of 
the  rulings,  orders,  or  judgment  by  either  party.  Said  cause  was  taken  by  the 
plaintiff  to  the  district  court  on  petition  in  error.  Summons  in  error  issued 
out  of  the  district  court  May  27,  1885,  returned  June  1st,  and  on  July  15th 
the  case  came  on  to  be  heard  in  the  district  court,  before  F.  E.  Gillett,  judge 
pro  tem.t  and  the  judgment  of  the  justice  of  the  peace  affirmed  by  the  said 
court. 

The  only  errors  assigned  by  the  counsel  for  plaintiff  in  error  in  this  court 
are — First*  that  the  court  erred  in  affirming  the  judgment  of  A.  D.  McCand- 
less,  justice  of  the  peace;  second,  that  the  court  erred  in  rendering  judgment 
against  the  plaintiff  at  said  April  adjourned  term  of  said  court.  As  to  the 
first  assignment  of  error,  we  find  nothing  in  the  record  to  warrant  this  com- 
plaint. And  as  to  the  second  assignment  of  error,  plaintiff  is  right;  the  ac- 
tion did  not  properly  stand  for  trial  at  the  adjourned  April  term  of  said  court, 
but  would  stand  regularly  for  its  hearing  at  the  next  regular  term  of  the 
court  after  the  summons  was  issued;  but  the  record  fails  to  show  that  the 
plaintiff  made  any  objection  to  the  hearing  at  said  adjourned  term  of  the  court, 
but  appeared  and  presented  his  case  without  objection.  This  he  might  do  if 
the  defendant  was  willing,  and  by  so  doing  they  submitted  their  cause  to  the 
jurisdiction  of  the  court.  This  having  been  done,  the  court  committed  no 
error  in  hearing  the  cause  at  said  adjourned  term.  Yet,  if  this  had  been 
error,  the  plaintiff  could  not  have  complained.  There  was  nothing  for  a 
court  to  do  in  the  premises  except  to  affirm  the  judgment  of  the  justice  of  the 
peace. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Coubt.    It  is  so  ordered;  all  the  justices  concurring. 
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Beebb  and  another  9.  Doster. 
(Supreme  Court  of  Kansas.    June  11, 1887.) 

Limitation  of  Actions-— Tax  Titles— Absence  from  State, 

Absence  from  the  state  on  the  part  of  a  tax-deed  holder  will  not  prevent  section 
141  of  the  tax  law  from  so  operating  as  to  bar  any  suit  or  proceeding  brought 
against  the  tax-deed  holder,  or  his  heirs  or  assigns,  for  the  recovery  of  the  property, 
or  to  defeat  or  avoid  the  tax  deed,  if  such  suit  or  proceeding  is  not  commenced 
within  five  years  from  the  time  of  the  recording  of  the  tax  deed. 

(Syllabus  by  the  Court.) 

Error  from  Marion  county. 

L.  F.  Keller,  for  plaintiffs  in  error.  Frank  Doster  and  C  2V.  Sterry,  for 
defendant  in  error, 

Valentine,  J.  This  was  an  action  in  the  nature  of  ejectment,  brought 
in  the  district  court  of  Marion  county,  Kansas,  on  December  25,  1884,  by 
Frank  Doster  against  Walter  B.  Beebe  and  G.  L.  Mastin,  to  recover  certain 
r* al  estate  in  said  county.  The  action  was  tried  by  the  court  without  a  jury, 
and  the  court  found  generally  in  favor  of  the  plaintiff,  and  against  the  de- 
fendants, and  rendered  judgment  accordingly;  and  the  defendants,  as  plain- 
tiffs in  error,  bring  the  case  to  this  court  for  review. 

The  defendant  in  error  (plaintiff  below)  claims  title  to  the  land  in  contro- 
versy under  a  quitclaim  deed  executed  by  Elias  W.  Tuttle,  the  original 
patentee,  to  the  plaintiff  below,  on  October  11,  1884.  The  plaintiffs  in  error 
(defendants  below)  claim  title  under  a  tax  deed  executed  by  the  county  clerk 
of  Marion  county  to  Walter  B.  Beebe,  on  May  12, 1875,  in  pursuance  of  a  tax 
sale  of  the  land  made  on  May  8,  1872,  for  the  taxes  of  1871,  and  the  payment 
of  the  subsequent  taxes  for  the  years  1872,  1878,  and  1874;  which  tax  deed 
was  recorded  on  May  17,  1875.  The  tax  deed  is  regular  in  form,  and  valid 
upon  its  face.  The  defendants  below  have  been  in  the  actual  possession  of  the 
property  since  May  or  June,  1888,  and  it  may  be  for  a  longer  period  of  time. 
Walter  B.  Beebe,  the  holder  of  the  tax  deed,  is  a  resident  of  Ohio,  and  a  non- 
resident of  Kansas,  and  has  not  been  within  the  state  of  Kansas  for  a  period 
of  time  aggregating  five  years  since  the  tax  deed  was  recorded,  although  he 
has  visited  Kansas  every  year  since  that  time,  and  has  stayed  in  Kansas  from 
three  to  eight  months  each  time.  Neither  the  plaintiff,  Doster,  nor  his  grantor, 
Tuttle,  has  ever  been  in  the  actual  possession  of  the  property. 

The  first  question  arising  in  this  case  is  whether  the  five-year  statute  of 
limitations  contained  in  section  141  of  the  tax  law  of  1876  (Comp.  Laws  1885, 
c.  107,  §  141)  has  so  run  as  to  bar  any  action  brought  for  the  recovery  of  the 
land  purporting  to  be  conveyed  by  the  tax  deed,  or  to  defeat  or  avoid  the  effect 
of  such  tax  deed.  This  question  has  been  elaborately  argued  by  counsel  on 
both  sides.  The  defendants  below  claim  that,  as  more  than  five  years  elapsed 
from  the  time  of  the  recording  of  the  tax  deed  to  the  time  when  this  action 
was  commenced,  the  statute  of  limitations  has  completely  run  in  its  favor, 
and  therefore  that  all  action  tending  to  defeat  or  avoid  its  force  or  effect  is 
completely  barred;  while  the  plaintiff  below  claims  that,  as  the  holder  of  the 
tax  deed  has  not  in  the  aggregate  been  within  the  state  of  Kansas  for  the 
period  of  five  years  from  the  time  of  the  recording  of  the  tax  deed  until  this 
action  was  commenced,  such  statute  of  limitations  has  not  completely  run, 
and  that  the  present  action  is  not  barred;  and  he  claims  this  solely  upon  the 
ground  that  section  21  of  the  Civil  Code  applies  to  this  question,  and  modifies 
and  limits  the  force  and  effect  of  the  provisions  of  said  section  141  of  the  tax 
law,  and  prevents  such  section  141  from  running  or  operating  while  the 
holder  of  the  tax  deed  is  absent  from  the  state  of  Kansas.  The  question, 
then,  is  really  this:  Does  section  21  of  the  Civil  Code  apply  to  and  modify  or 
limit  the  force  and  effect  of  the  provisions  of  section  141  of  the  tax  law  ?  We 
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shall  now  proceed  to  consider  this  question;  and,  in  doing  so,  it  will  be  nec- 
essary to  consider  many  of  the  other  sections  of  the  statutes. 

Article  3  of  the  Civil  Code  contains  and  includes  ail  the  sections  of  such 
Code  from  section  13  to  section  25.  Section  15  of  such  article  reads  as  fol- 
lows: "Sec.  15.  Civil  actions  can  only  be  commenced,  within  the  periods  pre- 
scribed in  this  article,  after  the  cause  of  action  shall  have  accrued;  but  where, 
in  special  cases,  a  different  limitation  is  prescribed  by  statute,  the  action  shall 
be  governed  by  such  limitation."  Section  16  prescribes  limitations  for  the 
commencement  of  real  actions,  and,  among  other  limitations  upon  the  bring- 
ing of  actions  for  the  recovery  of  real  property,  it  fixes  two  years  after  the 
recording  of  a  tax  deed  within  which  to  bring  the  action,  and  fifteen  years  as 
a  general  limitation.  Section  18  prescribes  limitations  for  the  commencement 
of  personal  actions.  Section  21  reads  as  follows:  "Sec.  21.  If,  when  a  cause 
of  action  accrues  against  a  person,  he  be  out  of  the  state,  or  has  absconded  or 
concealed  himself,  the  period  limited  for  the  commencement  of  the  action 
shall  not  begin  to  run  until  he  comes  into  the  state,  or  while  he  is  so  ab- 
sconded or  concealed ;  and  if,  after  the  cause  of  action  accrues,  he  depart  from 
the  state,  or  abscond  or  conceal  himself,  the  time  of  his  absence  or  conceal- 
ment shall  not  be  computed  us  any  part  of  the  period  within  which  the  ac- 
tion must  be  brought.'1  Section  141  of  the  tax  law  reads  as  follows:  "Sec. 
141.  Any  suit  or  proceeding  against  the  tax  purchaser,  his  heirs  or  assigns, 
for  the  recovery  of  lands  sold  for  taxes,  or  to  defeat  or  avoid  a  sale  or  convey- 
ance of  land  for  taxes,  except  in  cases  where  the  taxes  have  been  paid  or  the 
land  redeemed  as  provided  by  law,  shall  be  commenced  within  five  years  from 
the  time  of  recording  the  tax  deed,  and  not  thereafter. "  Section  128  of  the 
tax  law  reads  as  follows:  "Sec.  128.  The  lands  of  minors,  or  any  interest  they 
may  have  in  any  lands  sold  for  taxes,  may  be  redeemed  at  any  time  before 
such  minor  becomes  of  age,  and  during  one  year  thereafter.  And  the  lands 
of  idiots  and  insane  persons  so  sold,  or  any  interest  they  may  have  in  the  same, 
may  be  redeemed  at  any  time  within  five  years  after  such  sale,  in  the  manner 
provided  in  this  act. " 

The  plaintiff  below  claims  that  section  21  of  the  Civil  Code  modifies  and 
limits  section  141  of  the  tax  law,  for  the  following  reasons: 

(1)  Section  21  of  the  Civil  Code  is  general  in  its  terms,  applying  to  all 
causes  of  action  and  to  all  limitations.  It  says,  "When  a  cause  of  action  ac- 
crues," etc., — meaning  when  any  cause  of  action  accrues,  whether  the  same 
is  mentioned  in  the  Civil  Code  or  not, — "  the  period  limited  for  the  commence- 
ment of  the  action  shall  not  begin  to  run,"  etc., — meaning  the  period  limited 
by  any  statute  shall  not  begin  to  run,  whether  this  statute  is  apart  of  the 
Civil  Code,  or  is  some  other  statute,  and  that  the  time  of  the  absence  of  the 
holder  of  the  cause  of  action  from  the  state  shall  in  all  cases  be  excluded  in 
computing  the  period  within  which  the  action  may  be  brought.  It  is  claimed 
that,  notwithstanding  section  15  of  the  Civil  Code,  section  21  of  the  Civil 
Code  includes  "special  cases1'  of  limitation  prescribed  by  other  statutes  than 
the  Civil  Code,  as  well  as  the  general  cases  of  limitation  prescribed  by  such 
Code. 

(2)  This  is  the  construction,  it  is  claimed,  given  by  the  supreme  court  of  Kan- 
sas in  the  case  of  Bonifant  v.  Doniphan,  3  Kan.  26,  to  section  28  of  the  Civil 
Code  of  1859,  which  section  28  corresponds  to  section  21  of  the  present  Civil 
Code,  which  decision  has  never  been  overruled,  but  has  since  been  approved 
and  followed.  Hart  v.  Horn,  4  Kan.  232,  237,  238;  North  Missouri  R.  Co. 
v.  Akers,  Id.  453. 

(3)  Since  the  decision  of  the  case  of  Bonifant  v.  Doniphan,  which  was  ren- 
dered at  the  July  term  of  the  supreme  court  of  Kansas  in  1864,  all  the  statutes 
which  have  any  application  to  this  case  have  been  Te-enacted,  and  evidently 
with  the  construction  already  put  upon  them  by  the  supreme  court. 

(4)  Section  21  of  Uc  Civil  Code,  and  section  141  of  tiic  t<u  law,  bjlh  relate 
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to  limitations  of  actions;  and,  being  in  pari  materia,  must  be  construed  to- 
gether, and  one  as  limiting  and  modifying  the  other.  Section  21  of  the  Civil 
Code  must  be  construed  as  limiting  and  modifying  section  141  of  the  tax  law. 

(5)  Unless  section  141  of  the  tax  law  is  thus  limited  and  modified,  and  con- 
strued not  to  operate  in  favor  of  a  tax  deed  while  the  holder  thereof  is  a  non- 
resident and  absent  from  the  state,  such  section,  it  is  claimed,  must  be  heM 
to  be  unconstitutional  and  void,  for  the  reason  that,  while  the  holder  of  the 
tax  deed  is  a  non-resident,  and  absent  from  the  state,  no  action  can  be 
brought  for  the  recovery  of  the  land,  or  to  set  aside  the  tax  deed,  or  to  defeat 
or  avoid  the  same,  and  the  original  owner  has  no  other  remedy;  and  therefore 
the  original  owner  might  be  deprived  of  his  property  by  the  operation  of  the 
statute,  if  construed  independent  of  section  21  of  the  Civil  Code,  without  ever 
having  any  opportunity  to  have  his  day  in  court,  or  to  be  heard  in  court, 
and  indeed  without  having  any  remedy;  and  the  case  of  Hart  v.  Sansom,  110 
U.  S.  151,  3  Sup.  Ct.  Rep.  586,  is  cited  as  authority  for  the  claim  that  no 
remedy  exists  or  could  exist  in  Kansas  against  a  non-resident  person  absent 
from  the  state. 

(6)  It  is  also  claimed  that  any  other  construction  than  that  section  21  of  the 
Civil  Code  limits  and  modifies  section  141  of  the  tax  law  would  render  section 
141  of  the  tax  law  unjust  and  inequitable,  and  would  be  a  construction  "con- 
trary to  the  true  legislative  intent." 

(7)  It  is  also  claimed  that  tax  laws  must  be  construed  liberally  as  towards 
the  original  owner  of  the  land,  and  strictly  as  towards  the  tax-deed  holder. 

(8)  It  is  also  claimed  that  this  court  has  already  decided  that  absence  of  the 
tax-deed  holder  from  the  state  prevents  the  limitation  prescribed  in  said  sec- 
tion 141  from  operating  in  favor  of  either  the  tax  deed  or  the  tax-deed  holder, 
and  authorities  are  referred  to  as  supporting  this  claim;  but  they  do  not. 
This  court  has  never  so  decided. 

On  the  other  hand,  it  is  claimed  by  the  defendants  below  as  follows: 

(1)  Section  141  of  the  tax  law  is  complete  within  itself,  and  in  five  years 
after  the  recording  of  any  tax  deed  will  absolutely  bar  any  suit  or  proceeding 
having  for  its  object  the  defeat  or  avoidance  of  the  tax  deed,  except  in  certain 
cases  mentioned  in  the  law  itself, — as  where  the  taxes  have  been  paid  or  the 
land  redeemed  from  the  taxes,  or  where  the  owner  of  the  land  is  under  some 
one  of  the  disabilities  mentioned  in  section  128  of  the  tax  law;  and  with  the 
further  exceptions  which  must,  upon  general  principles,  be  understood  to 
exist, — as  where  there  is  a  want  of  power  in  the  taxing  officers  to  make  a 
good  tax  title,  as  where  the  land  is  not  taxable,  and  where  there  is  a  want  of 
power  in  the  tax-deed  holder  to  legally  and  honestly  take  or  hold  a  good  tax 
title, — as  where  some  trust  relation  exists  between  the  parties,  making  it 
fraudulent  on  the  part  of  the  tax-deed  holder  for  him  to  assert  title  as  against 
the  original  owner.  And  this  claim  is  also  made  particularly  for  the  reason 
that  this  section  says  in  positive  terms  that  except  in  certain  cases,  not  includ- 
ing non-residence  nor  absence  from  the  state,  the  action  "tfiall  be  commenced 
within  floe  years  from  the  time  of  recording  the  tax  deed,  and  not  thereafter;" 
and  it  is  claimed  that  this  section  means  what  it  says. 

(2)  This  section  was  placed  by  the  legislature  in  the  tax  law,  and  not  in 
the  Civil  Code,  and  there  is  nothing  in  any  of  the  statutes  that  makes  the 
Civil  Code,  with  reference  to  limitations,  have  any  application  to  this  section. 
Also  there  is  a  limitation  of  actions  with  regard  to  tax  deeds,  and  also  modi- 
fications of  this  limitation  placed  in  said  article  3  of  the  Civil  Code;  and  as 
the  legislature  evidently  had  the  subject  of  limitations  of  actions  with  regard 
to  tax  deeds,  and  modifications  of  such  limitations,  under  consideration  when 
they  enacted  that  article,  it  must  be  presumed  that  they  placed  in  such  article 
all  the  limitations  of  actions  with  regard  to  tax  deeds  which  they  intended 
should  be  modified  or  controlled  or  limited  in  any  manner  whatever  by  any  of 
the  provisions  of  said  article,  and  that  any  limitation  of  actions  will  regard 
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to  tax  deeds  not  found  in  that  article  must  be  free  from  all  modification  or 
control  by  any  of  the  provisions  of  said  article;  in  other  words,  the  legisla- 
ture had  the  question  of  the  limitation  of  actions  with  regard  to  tax  deeds 
under  consideration  when  they  enacted  the  Civil  Code  and  the  tax  law,  and 
they  placed  a  certain  two-year  limitation  with  regard  to  tax  deeds  in  the  Civil 
Code  because  they  intended  that  such  limitation  should  be  controlled  and  mod- 
ified by  the  other  provisions  of  the  Civil  Code;  but  they  placed  the  aforesaid 
five-year  limitation  in  the  tax  law  because  they  intended  that  such  limitation 
should  not  be  controlled  or  modified  by  any  of  the  provisions  of  the  Civil  Code. 
(8)  The  tax  law  itself  enumerates  certain  exceptions  to  the  five-year  limit- 
ation contained  in  said  section  141,  as  where  the  taxes  have  been  paid  or  the 
land  redeemed  or  some  disability  exists;  and  therefore,  in  accordance  with 
well-settled  rules  of  statutory  construction,  we  should  not  look  to  other  stat- 
utes to  find  other  exceptions.    Expressio  unius  est  exclusio  alterius. 

(4)  The  Civil  Code  contains  general  provisions  relating  to  limitations,  as 
said  section  21  of  the  Civil  Code.  The  tax  law  contains  only  the  special  pro- 
visions found  in  said  sections  141  and  128,  and  it  is  well  settled  that  general 
provisions  do  not  control  special  provisions,  but  the  reverse. 

(5)  Section  21  of  the  Civil  Code  was  enacted  in  1868,  while  section  141  of 
the  tax  law  was  enacted  in  1876,  eight  years  afterwards.  Hence,  if  there  is 
any  conflict  between  them,  section  141  of  the  tax  law  will  modify  and  control 
section  21  of  the  Code,  and  not  be  modified  by  it,  as  is  claimed  by  the  plaintiff 
below. 

(6)  It  has  further  been  claimed  that  section  21  of  the  Civil  Code  applies  only 
to  personal  actions,  and  not  to  real  actions,  as  follows:  "The  evident  intent 
of  the  legislature  in  framing  said  section  21  was  to  apply  it  only  to  those  ac- 
tions which  are  mentioned  in  section  18,  and  denominated  as  actions  '  other 
than  for  the  recovery  of  real  property,'  being  actions  which  are  usually  spoken 
of  as  personal  as  distinguished  from  real  actions.  The  words  of  the  section, 
4  If,  when  an  action  accrues  against  a  person,  he  be  out  of  the  state,'  etc.,  natu- 
rally suggest  such  classification  and  application.  And,  on  the  other  hand,  it 
is  quite  certain  that  real  property  sought  to  be  recovered  in  any  action  cannot 
'abscond '  or  'conceal'  itself,  nor  '  remove  itself  out  of  the  state.'  It  is  al- 
ways here,  and  always  within  the  jurisdiction  of  the  court;  and  section  72 
of  the  Code  provides,  among  the  cases  where  non-resident  defendants  maybe 
brought  in  by  service  by  publication,  for  those  actions  «  which  relate  to  or  th*» 
subject  of  which  is  real  or  personal  property  in  this  state,  where  any  defend- 
ant has  or  claims  a  lien  or  interest,  actual  or  contingent,  therein,  or  the  relief 
demanded  consists  whoUy  or  partly  in  excluding  him  from  any  interest  therein, 
and  such  defendant  is  a  non-resident  of  the  state.'  "  4  Kan.  Law  J.  349.  It 
is  admitted,  however,  that  the  supreme  court  holds  adversely  to  this  claim. 
Monell  v.  Ingle,  23  Kan.  32. 

(7)  It  is  also  claimed  that  it  was  clearly  not  the  intention  of  the  legislature 
that  section  21  should  apply  to  limitations  not  prescribed  by  the  Civil  Code. 
Said  section  21  is  a  part  of  article  3  of  the  Civil  Code,  which  article  includes 
sections  13  to  25.  Section  15  of  that  article  provides  that  "civil  actions  can 
only  be  commenced,  within  the  periods  prescribed  in  this  article,  after  the 
cause  of  action  shall  have  accrued;  but  where,  in  special  cases,  a  different 
limitation  is  prescribed  by  statute,  the  action  shall  be  governed  by  such  limit- 
ation;" and,  as  section  15  and  section  21  of  the  Civil  Code  are  in  the  same 
article,  they  must  be  construed  together;  and  as  section  15  says  that  the  Code 
limitations  are  to  be  governed  by  "this  article,"  "but  where,  in  special  cases, 
a  different  limitation  is  prescHbedby  statute,  the  action  shall  be  governed  by 
such  limitation,"  it  cannot  be  supposed  that  section  21,  which  is  general  in 
its  terms,  was  intended  to  modify  or  affect  any  of  the  "special  cases"  of  lim- 
itation which  might  be  found  in  a  tax  law. 

(8)  Statutes  of  limitation  are  now  regarded  favorably  as  statutes  of  repose; 
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and  this,  even  where  they  operate  in  favor  of  tax  titles.    Leffingwell  v.  War- 
ren, 2  Black,  599,  606. 

(9)  Upon  the  theory  of  the  defendants  below,  as  well  as  upon  the  theory  of 
the  plaintiffs  below,  an  owner  of  land  has  ample  remedies  to  protect  the  land 
from  tax  titles.  Take  the  present  case  as  an  illustration:  The  owner  of  the 
land  is  presumed  to  have  known  the  law, — that  the  land  was  taxable,  and  that 
it  was  taxed  for  the  year  1871.  He  could  have  paid  the  taxes  any  time  from 
November  1,  1871,  up  to  May  8,  1872,  when  the  land  was  sold  for  the  taxes; 
and,  if  he  had  done  so,  the  present  tax  title  could  not  have  had  any  existence; 
or,  if  there  were  any  irregularities  in  the  tax  proceedings,  he  had  ample  rem- 
edies from  the  beginning  up  to  that  time,  before  the  county  board  or  in  the 
courts,  to  have  such  irregularities  corrected  or  his  rights  adjusted.  After  the 
land  was  sold  for  the  taxes  on  May  8,  1872,  he  had  over  three  years,  and  until 
May  12,  1875,  when  the  tax  deed  was  executed,  within  which  to  redeem  his 
land  from  the  taxes;  or,  if  there  were  any  irregularities  in  the  tax  proceedings, 
he  still  had  the  power  to  have  such  irregularities  corrected  or  his  rights  ad- 
justed by  proceedings  in  the  courts.  After  the  tax  deed  was  executed,  he  had 
over  five  years,  or  until  May  17,  1880,  within  which  to  commence  an  action 
to  determine  the  regularity  and  validity  of  the  tax  deed.  After  May  17, 1875, 
when  the  tax  deed  was  recorded,  he  had  his  action  of  ejectment  specifically 
given  for  the  recovery  of  the  land  by  section  143  of  the  tax  law;  and  this, 
without  reference  to  whether  the  land  was  in  the  possession  of  the  tax-deed 
holder  or  not.  Or  he  could  at  any  time  have  taken  possession  of  the  land, 
and  have  stopped  the  operation  of  the  statute  of  limitations  in  favor  of  the 
tax  deed,  and  have  started  in  operation  the  statute  of  limitations  against  the 
tax  deed,  and  in  two  years  have  barred  all  action  against  him  for  the  recovery 
of  the  land  under  the  tax  deed.  Civil  Code,  §  16,  subd.  8.  In  this  way  all 
his  rights  would  have  been  settled  and  adjusted  in  two  years.  Or  he  could 
have  commenced  an  action  to  set  aside  the  tax  deed,  or  remove  the  cloud  cre- 
ated by  it;  and  while  the  tax -deed  holder  was  a  non-resident  of  the  state,  and 
absent  therefrom,  he  could  have  obtained  service  of  summons  by  publication. 
Civil  Code,  §  72.  And  it  is  claimed  that  the  decision  in  the  case  of  Hart  v. 
Sansom,  110  U.  S.  151,  3  Sup.Ct.  Rep.  586,  will  not  prevent  the  maintenance 
of  such  suits  upon  service  of  summons  by  publication  where  the  only  object 
of  the  suit  is  to  affect  the  land  as  a  thing,  and  not  to  affect  the  original  owner 
personally,  or  to  compel  him  to  do  something  personally.  Besides,  the  owner 
might  and  could  have  obtained  service  of  summons  upon  the  tax-deed  holder 
personally ;  for  he  visited  the  county  in  which  the  land  is  situated  every  year 
from  1872  up  to  1880,  and  remained  in  the  county  each  time  for  the  period  of 
from  three  to  eight  months.  Also  the  original  owner  could  have  commenced 
his  action  of  ejectment  against,  and  could  have  obtained  personal  service  of 
summons  upon,  G.  L.  Mast  in,  who,  in  less  than  five  years  after  the  recording 
of  the  tax  deed,  took  the  actual  possession  of  the  land  in  controversy  under  the 
tax-deed  holder;  for  Mastin  resided  in  the  county. 

(10)  It  is  also  claimed  that  the  statutes  would  be  valid,  and  the  tax  deed 
good,  even  if  the  statutes  were  so  construed  as  not  to  give  the  original  owner 
any  remedy  except  such  as  the  plaintiff  below  admits  that  he  has;  and  he  ad- 
mits that  the  original  owner  has  all  the  remedies  above  mentioned  except  that 
he  cannot  sue  a  non-resident  tax-deed  holder  while  he  is  absent  from  the  state. 
He  admits  that  the  original  owner  has  the  following  remedies,  to-wit:  First, 
to  pay  his  taxes  before  sale;  second,  to  redeem  his  land  from  the  taxes  after 
the  sale,  and  before  the  issuance  of  the  tax  deed;  third,  to  show,  at  any  time 
prior  to  the  complete  running  of  the  five-year  statute  of  limitations,  such  ir- 
regularities in  the  tax  proceedings  as  would  invalidate  the  sale;  fourth,  or  to 
take  and  hold  the  actual  possession  of  the  land,  and  thereby  prevent  the  five- 
year  statute  of  limitations  from  operating,  and  to  start  a  two-year  statute  of 
limitations  in  operation  in  his  own  favor;  fifth,  to  show  at  any  time,  even 
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more  than  five  years  after  the  recording  of  the  tax  deed,  a  want  of  power  in 
the  taxing  officers  to  create  a  valid  tax  title;  or,  sixth,  a  want  of  power  in  the 
tax-deed  holder  to  take  or  receive  a  valid  tax  title;  or,  seventh,  that  the  orig- 
inal owner  was  under  some  legal  disability. 

(11)  It  is  claimed  that,  under  the  statutes  of  Kansas,  all  tax  proceedings  with 
reference  to  real  estate  are  in  their  very  nature  proceedings  in  rem,  merely  to 
enforce  the  payment  of  the  taxes,  and  to  enforce  the  lien  of  the  taxes  upon 
the  land;  and  that  all  the  statutes  with  reference  to  the  taxes,  tax  liens,  and 
tax  titles  are  equally  as  binding  upon  the  tax-deed  holder  as  upon  the  original 
owner  of  the  land,  and  that  they  are  equally  binding  upon  both;  that,  when 
the  land  is  sold  for  the  enforcement  of  the  taxes  or  tax  lien,  any  power  given 
to  the  original  owner  to  redeem  his  land  from  the  taxes,  or  to  defeat  or  avoid 
the  sale  for  any  reason  other  than  that  he  has  discharged  the  taxes  or  the  tax 
lien,  or  a  want  of  power  in  the  taxing  officers,  or  the  party  receiving  the  tax 
title,  is  a  mere  privilege,  not  a  constitutional  right,  and  can  be  exercised  only 
in  the  manner  prescribed  by  the  statutes;  and  that  unless  he  does  so  redeem 
his  land,  or  otherwise  defeats  or  avoids  the  tax  title  within  the  manner  pre- 
scribed by  the  statutes,  the  tax  title  becomes  absolute.  On  the  other  hand, 
the  tax-deed  holder,  being  a  party  to  the  tax  proceedings,  is  as  much  bound 
by  the  statutes  relating  to  such  proceedings,  wherever  he  may  be  and  wher- 
ever he  may  reside,  as  the  original  owner  of  the  land  is,  and  his  tax  deed 
may  be  defeated  in  the  very  manner  prescribed  by  the  statutes.  Although  he 
may  be  a  non-resident  of  the  state,  and  not  within  its  boundaries,  and  al- 
though no  personal  service  of  summons  can  be  had  upon  him,  but  only  serv- 
ice by  publication,  yet  if  the  original  owner  of  the  land  commences  an  action 
against  him  under  section  143  of  the  tax  law  for  the  recovery  of  the  land,  and 
obtains  service  by  publication  only  under  section  72  of  the  Civil  Code,  and  in 
such  action  obtains  a  judgment  setting  aside  the  tax  deed  or  declaring  it  void, 
or  otherwise  defeating  it,  the  tax-deed  holder  will  nevertheless  be  as  much 
bound  by  the  judgment  as  though  he  resided  within  the  state  and  upon  the 
land,  and  was  personally  served  with  summons  in  the  action.  The  tax-deed 
holder  takes  his  tax  deed  subject  to  be  defeated  in  the  manner  prescribed  by 
statute.  The  statutes  enter  into  the  transaction,  and  form  a  part  thereof. 
The  case  of  Hart  v.  8ansom,  110  U.  S.  151,  3  Sup.  Ct.  Rep.  586,  can  have  no 
application  to  such  a  case. 

(12)  It  is  further  claimed  by  the  defendants  below  that  the  supreme  court 
has  already  decided  that  the  limitation  contained  in  section  141  of  the  tax  law 
will  operate  in  favor  of  all  tax  deeds,  whether  held  by  residents  or  non-resi- 
dents, and  by  persons  in  the  state  or  out  of  the  state;  and  the  cases  of  Walker 
v.  Boh,  32  Kan.  354,  4  Pac.  Rep.  272;  Harris  v.  Curran,  32  Kan.  580,  4  Pac. 
Rep.  1044;  and  Doyle  v.  Doyle,  33  Kan.  721,  725,  7  Pac.  Rep.  615,— are  cited 
as  authority  therefor. 

The  case  of  Bonifant  v.  Doniphan,  8  Kan.  26,  relied  on  by  the  plaintiff 
below,  simply  decided  that  a  limitation  contained  in  section  2  of  an  act  en- 
titled "An  act  amendatory  to  an  act  entitled  « An  act  to  establish  a  Code  of 
Civil  Procedure,'*  passed  February,  1859,"  was  modified  by  the  provisions  of 
section  28  of  the  Code  of  Civil  Procedure  referred  to.  This  amendatory  act, 
being  an  amendment  to  the  Civil  Code  referred  to,  was  of  course  intended  to 
be  a  part  of  the  same,  and  to  be  construed  in  connection  with  its  other  pro- 
visions. This  decision  has  been  followed  in  two  or  three  other  cases  hereto- 
fore cited.  There  is  some  dictum,  however,  in  the  opinion  in  that  case  to  the 
extent  that  said  section  28,  which  corresponds  to  section  21  of  the  present 
Civil  Code,  had  application  to  "special  cases"  of  limitation  found  in  other  stat- 
utes than  the  Civil  Code;  but  such  dictum  was  unnecessary  for  the  decision 
of  the  case,  and  has  never  since  been  followed  nor  referred  to. 

The  case  of  Walker  v.  Boh,  32  Kan.  354,  4  Pac.  Rep.  272,  relied  on  by  the 
defendants  below,  was  decided  upon  the  theory  that  the  limitation  conUined 
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iii  section  141  of  the  tax  law  is  not  modified,  controlled,  or  limited  in  any  re- 
spect whatever  by  any  of  the  provisions  of  the  Civil  Code.  The  case,  how- 
ever, would  have  been  decided  in  precisely  the  same  way  in  which  it  was  de- 
cided if  it  had  been  decided  upon  the  other  theory,  that  the  provisions  of  the 
Civil  Code,  including  section  21  of  the  Civil  Code,  do  modify,  control,  and 
limit  the  said  limitation  contained  in  section  141  of  the  tax  law. 

The  other  cases  cited  by  counsel  for  both  parties  have  only  such  a  remote, 
if  any,  application  to  the  present  case,  that  we  do  not  think  that  they  require 
any  comment. 

It  is  our  opinion  that  section  141  of  the  tax  law  is  not  controlled  or  modi- 
fied by  any  of  the  provisions  of  the  Civil  Code,  and  especially  not  by  the  pre- 
cisions of  "section  21  of  the  Civil  Code.  It  was  placed  in  the  tax  law,  and  not  in 
the  Civil  Code,  although  another  tax-deed  limitation  is  placed  in  the  Civil  Code. 
Its  provisions  are  limited  by  other  provisions  of  the  tax  law,  which  would  indi- 
cate that  it  was  the  intention  of  the  legislature  to  place  all  modifications  of 
its  provisions  in  the  tax  law.  Its  provisions  are  special,  while  the  provisions 
of  section  21  of  the  Civil  Code  are  general,  and  general  provisions  do  not,  as 
a  rule,  control  special  provisions;  but  the  reverse.  It  was  enacted  eight  years 
after  section  21  of  the  Civil  Code  was  enacted;  and,  its  provisions  being  spe- 
cial, it  constitutes  one  of  the  "special  cases''  mentioned  in  section  15  of  the 
Civil  Code.  It  was  certainly  not  the  intention  of  the  legislature  that  it  should 
be  modified  or  controlled  by  any  of  the  provisions  of  the  Civil  Code,  but  was 
intended  to  be  a  complete  limitation  within  itself,  except  so  far  as  it  is  modi- 
fied by  other  provisions  of  the  tax  law.  For  still  further  reasons  for  holding 
that  this  limitation  is  not  controlled  or  modified  by  the  provisions  of  the  Civil 
Code,  see  the  foregoing  statements  of  the  claims  of  the  parties. 

We  think  the  tax  deed  in  controversy  in  this  case  is  valid,  and  that  the  five- 
year  statute  of  limitations  embodied  in  section  141  of  the  tax  law  has  com- 
pletely run  in  its  favor,  and  bars  all  action  brought  to  defeat  or  avoid  the  same. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded  for 
further  proceedings. 

(All  the  justices  concurring.) 

(86  Kan.  «4)  _ 

Carlyle  t>.  Smith. 

(Supreme  Court  of  Kansas.    June  11,  1887.) 

Error— Justice  of  Peace— Final  Order. 

Where  a  motion  is  made  before  a  justice  of  the  peace  to  vacate  and  discharge 
proceedings  in  garnishment  after  final  judgment,  and  said  motion  is  overruled,  said 
ruling  by  the  justice  is  a  final  order,  and  maybe  taken  to  the  district  court  on  error. 

{Syllabus  by  CXogston,  C.) 

Error  from  Wyandotte  county. 

Wm.  8.  Carroll  and  Bacon  &  Haysberger,  for  plaintiff  in  error.  Hale  6 
Miller,  for  defendant  in  error 

Clogston,  C.  C.  H.  Carlyle  commenced  this  action  in  justice's  court  in 
Wyandotte  county  to  recover  $43.50,  for  professional  services  rendered  as  a 
physician,  and  caused  garnishee  summons  to  issue  to  the  Atchison,  Topeka  & 
8anta  Fe  Railroad  Company,  who  were  indebted  to  the  defendant;  who  an- 
swered acknowledging  said  indebtedness,  and  paid  into  court  $34.50.  Feb- 
ruary 15, 1884,  trial  and  judgment  for  the  plaintiff  for  $23.50,  and  costs.  Aft- 
erwards defendant  gave  plaintiff  notice,  and  filed  his  motion  to  discharge  the 
garnishee,  and  release  the  money  paid  into  court;  for  the  reason  that  the 
money  due  him  was  for  his  personal  earnings  as  a  laborer,  earned  within  three 
months  next  preceding  the  issuing  of  said  garnishee  process,  and  that  the 
same  was  necessary  for  the  support  of  his  family.  February  27th,  motion 
heard  on  the  evidence  of  both  parties,  and  the  justice  overruled  said  motion* 
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to  which  ruling  the  defendant  excepted,  and  filed  his  bill  of  exceptions,  which 
was  duly  allowed  by  the  court,  and  afterwards  filed  his  petition  in  error  in  the 
district  court  of  Wyandotte  county  to  reverse  the  order  of  the  justice  of  the 
peace.  At  the  September,  1884,  term  of  the  district  court,  said  peti  tion  in  error 
was  duly  heard  by  the  court,  and  the  order  of  the  justice  of  the  peace  reversed, 
the  garnishee  discharged,  and  the  money  so  paid  into  court  ordered  paid  to  the 
defendant,  Smith.  Exceptions  were  taken  by  the  plaintiff  to  the  order  and 
judgment,  and  plaintiff  now  brings  the  proceedings  here  for  review. 

But  one  question  is  presented:  Did  the  district  court  have  authority  to  re- 
view the  order  of  the  justice  overruling  defendant's  motion?  Plaintiff  con- 
tends that  the  order  made  by  the  justice  was  not  a  final  order,  and  therefore 
cannot  be  reviewed;  and  in  support  of  these  views  cites  Miller  v.  Noyes,  34 
Kan.  13,  7  Pac.  Hep.  602;  but  after  a  careful  review  of  that  case  we  think  the 
plaintiff  is  mistaken.  In  that  case  the  application  was  made  to  discharge  the 
garnishment  proceedings  before  the  final  judgment,  and  for  this  reason  the 
court  doubtless  held  that  the  order  was  not  final.  Many  things  might  happen 
after  that,  before  final  judgment  The  garnishee  might  refuse  to  obey  the  or- 
der, as  he  well  might  do,  and  wait  until  after  judgment,  and  until  he  was 
sued  on  his  answer;  or,  at  the  final  hearing,  no  judgment  might  be  rendered 
against  the  defendant,  and  thereby  all  proceedings  would  have  ended.  But  in 
this  case  the  motion  was  made  after  final  judgment;  after  the  money  had  been 
actually  paid  into  court.  Nothing  more  was  left  for  defendant  to  do;  either 
to  submit  and  have  his  earnings  applied  to  the  discharge  of  this  judgment,  or 
move  to  set  aside  the  order  and  release  the  money  paid  by  the  garnishee. 

The  legislature  had  provided  that  his  personal  earnings,  when  necessary 
for  the  support  of  his  family,  should  be  reserved  to  him  and  them  free  from 
any  claim.  Here  they  were  being  appropriated,  and  as  a  last  resort  he  applied 
to  the  court  for  relief,  and  to  deny  him  this  relief  is  to  destroy  and  set  aside, 
the  exemption  provisions  for  that  class  of  persons  who  require  its  provisions 
the  most.  The  public  policy  of  our  laws,  and  the  decisions  of  our  courts, 
have  favored  a  liberal  construction,  not  only  of  the  exemption  laws,  but  of 
the  provisions  for  carrying  the  same  into  effect.  But  we  think  the  statutes 
have  in  direct  terms  defined  what  a  final  order  is.  Section  543  of  the  Com- 
piled Laws  of  1885  is  as  follows: 

"Sec.  543.  An  order  affecting  a  substantial  right  in  an  action,  when  such 
order,  in  effect,  determines  the  action  and  prevents  a  judgment,  and  an  order 
affecting  a  substantial  right,  made  in  a  special  proceeding,  or  upon  a  sum- 
mary application  in  an  action  after  judgment,  is  a  final  order,  which  may  be 
vacated,  modified,  or  reversed,  as  provided  in  this  article." 

"Upon  a  summary  application  in  an  action  after  judgment"  surely  covers 
this  class  of  orders,  although  made  upon  motion.  Justice  Brewer  said,  in 
Commissioners  Wilson  Co.  v.  Mcintosh:  "The  only  reason  given  is,  as  here- 
tofore stated,  that  the  one  litigation  was  carried  on  by  motion,  and  the  other 
by  action.  But  why  should  not  a  decision  upon  a  motion  be  as  conclusive  as 
that  upon  a  trial  ?  The  reasons  given  are  that  motions  are  often  made  in  the 
hurry  of  a  trial,  and  decided  with  comparatively  little  examination  and  con- 
sideration; that  the  decision  cannot  betaken  up  for  review;  and  that  they  are 
tried  upon  affidavits,  rather  than  oral  testimony.  None  of  these  reasons  ex- 
ist in  the  case  at  bar.  The  motion  was  not  made  until  after  judgment.  It 
could  not  have  been  regarded  as  in  any  sense  interlocutory,  or  one  whose  sub- 
ject-matter could  thereafter  be  more  carefully  examined,  but  must  have  been 
considered  as  a  final  determination  as  to  the  rights  of  the  sheriff.  It  could 
have  been  taken  up  for  review  to  this  court."  30  Kan.  234,  1  Pac.  Rep.  572. 
And  see  cases  therein  cited. 

A  motion  in  this  case  was  made,  after  judgment,  to  retax  costs, — notice  and 
hearing  as  in  the  case  at  bar;  and  this  court  held  that  a  decision  on  such  a  mo- 
tion was  a  final  order,  subject  to  be  reviewed.     We  are  clearly  of  the  opinion 
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that  the  order  complained  of  was  a  final  order,  subject  to  be  reviewed  by  the 
district  court. 

It  is  therefore  recommended  that  the  judgment  of  the  court  below  be  af- 
firmed. 

By  the  Court.    It  is  so  ordered ;  all  the  justices  concurring. 


State  ex  rel.  Bradford,  etc.,  «.  Harwi,  County  Clerk  Graham  Co. 
(Supreme  Court  of  Kansas,    June  1 1,  1887.) 

County- Seat— Addition  to  Town-Site— Power  op  Commissioners. 

Where  the  county-seat  of  a  county  has  been  permanently  located  by  a  vote  of  the 
electors  of  the  county,  at  a  place  not  incorporated,  but  mentioned  and  described  in 
a  town  plat  duly  executed,  acknowledged,  and  tiled,  which  plat  embraced  56  10-11 
acres  of  land,  the  board  of  county  commissioners  of  the  county  has  no  authority, 
in  the  absence  of  any  vote  therefor,  to  arbitrarily  remove  the  county-seat,  or  the 
county  offices,  or  the  books,  records,  etc.,  belonging  to  the  county,  to  an  addition, 
subsequently  laid  out  and  platted,  adjoining  the  original  town-site,  where  the  county- 
seat  was  located,  although  such  addition  is  subsequently  incorporated  with  the  or- 
iginal town-site,  as  a  city  of  the  third  class. 

(Syllabus  by  the  Court.) 

Original  proceedings  in  mandamus. 

8.  B.  Bradford,  Atty.  Gen.,  D.  C.  Nellis,  E.  A.  Austin,  David  Rathbone, 
for  the  State.     J.  B.  Johnson,  for  defendant. 

Horton,  C.  J.  This  action  is  brought  in  this  court  to  compel  the  county 
clerk  of  Graham  county  to  remove  his  office,  records,  etc.,  from  Grave's  addition 
to  the  town  of  Millbrook,  to  the  original  town-site  of  Millbrook.     On  April  1, 

1880,  the  governor  issued  his  proclamation,  declaring  the  county  of  Graham 
organized,  and  designating  Millbrook  as  the  temporary  county-seat.  On  July 
12,  1881,  a  special  election  was  ordered  to  be  held  in  Graham  county,  to  de- 
termine the  permanent  location  of  the  county-seat  of  the  county.  The  vote 
cast  at  said  election  was  canvassed  on  July  16,  1881.  No  place  having  re- 
ceived a  majority  of  all  the  votes  cast,  a  second  election  was  ordered  to  be 
held,  the  balloting  to  be  confined  to  Gettysburg  and  Millbrook.  The  second 
election  for  the  permanent  location  of  the  county-seat  was  held  on  July  26, 

1881.  The  vote  was  canvassed  July  80, 1881,  and  Millbrook,  having  received 
a  majority  of  all  the  votes  cast,  was  duly  declared  the  permanent  county-seat 
of  Graham  county. 

At  the  time  of  the  designation  of  the  temporary  county-seat  of  Graham 
county,  and  also  at  the  time  of  the  location  of  the  permanent  county-seat  of 
that  county,  Millbrook  was  unincorporated,  but  was  mentioned  and  described 
as  Millbrook  in  a  town  plat,  executed  and  acknowledged  by  N.  C.  Terrell,  on 
the  second  day  of  May,  1879;  the  land  so  platted  being  the  north  56  10-11 
acres  of  the  west  half  of  the  north-east  quarter  of  section  twenty-seven,  of 
township  eight  south,  of  range  twenty-three  west,  in  Graham  county.  No 
election  for  the  removal  or  the  relocation  of  the  county-seat  of  Graham  county 
has  been  had  or  ordered  since  July  26,  1881. 

Millbrook  became  and  continued  to  be  the  temporary  county-seat  of  Graham 
county  until  July  30,  1881,  and  thereafter  became  and  continued  to  be  the 
permanent  county-seat  of  that  county.  On  April  8,  1885,  Benjamin  B.  F. 
Graves  and  wife  acknowledged  and  recorded  a  plat  of  a  certain  tract  of  land 
adjoining  the  original  town-site  of  Millbrook,  and  designated  such  tract  of 
land  as  "Grave's  addition  to  the  town  of  Millbrook."  On  April  18, 1885,  the 
county  commissioners  of  the  county  entered  into  a  contract  with  Benjamin 
B.  F.  Graves  and  C.  Tillotson  for  the  removal  of  the  several  county  officers 
from  the  original  town-site  of  Millbrook  to  lot  17,  in  block  30,  in  Grave's  ad- 


Digitized  by 


Google 


Kan.]  kate  r.  habwi.  159 

dition  to  the  town  of  Millbrook.  Said  lot  17  is  distant  from  the  original  town 
site  of  Millbrook  from  one-half  to  three-quarters  of  a  mile.  On  July  7, 1885, 
the  board  of  county  commissioners  of  Graham  county  directed,  by  a  written 
order,  all  the  county  officers  to  remove  their  respective  offices,  records,  books, 
etc.,  from  the  town-site  of  Millbrook  to  Grave's  addition.  On  July  14, 1885, 
the  defendant,  H.  J.  Harwi,  county  clerk,  in  pursuance  of  said  order,  re- 
moved his  office,  records,  etc.,  to  a  one-story  frame  building,  on  said  lot  17, 
in  Graves'  addition,  which  had  been  donated  to  the  county  for  a  court-house. 
On  October  8,  1886,  Millbrook  was  incorporated  as  a  city  of  the  third  class, 
and  embraced  within  the  corporate  limits  is  Grave's  addition.  The  original 
town-site  of  Millbrook  is  therefore  now  only  a  portion  of  the  present  city  of 
Millbrook.  The  couxt-house  belonging  to  the  county  of  Graham,  find  situated 
in  Grave's  addition,  is  valued  at  $2,500,  and  is  occupied  by  all  the  officers  of 
the  county,  with  the  records  of  their  offices.  All  of  the  buildings,  with  the 
exception  of  three  or  four,  have  been  moved  from  the  old  town-site  to  the  ad- 
dition, and  in  the  addition  there  are  from  50  to  100  houses. 

It  is  claimed,  upon  the  part  of  the  defendant,  that  as  it  is  impossible  to  ob- 
tain water  upon  the  original  town-site  of  Millbrook,  and  as  there  is  plenty  of 
water  in  Grave's  addition,  and  as  all  the  principal  part  of  the  business  has 
left  the  old  town,  and  gone  to  the  addition,  that  the  removal  of  the  county- 
seat  to  the  addition  was  conducive  to  the  public  interests,  and  therefore  that 
the  county  commissioners  had  the  legal  right  to  make  the  order  of  removal, 
and  that  it  is  the  duty  of  the  county  officials  to  obey  the  same.  The  question 
is,  whether  the  county  commissioners  of  Graham  county  have  any  authority 
to  change  the  county-seat  from  the  original  town-site  of  Millbrook,  where  it 
was  located  by  the  voters,  to  the  addition  platted  April  8,  1885. 

Section  119,  c.  24,  Comp.  Laws,  1879,  reads:  "At  the  time  of  counting  the 
votes  at  any  election  at  which  a  vote  shall  be  taken  for  the  permanent  loca- 
tion of  the  county-seat,  it  shall  be  the  duty  of  the  judges  or  inspectors  of  the 
election,  in  each  precinct,  to  canvass  the  votes  cast  for  such  location,  and 
make  a  certified  return  thereupon  to  the  board  of  county  commissioners, 
wherein  they  shall  state  the  whole  number  of  votes  cast,  the  name  of  each 
place  voted  for,  and  the  number  of  votes  given  for  each;  which  return  shall 
be  attested  by  the  clerks,  and  shall  be  returned  at  the  time  of  making  other 
returns  to  the  board  of  county  commissioners,  who  shall,  from  such  returns 
made  to  them,  determine  the  whole  number  of  votes  given  for  each  place  in 
the  county,  which  shall  be  entered  upon  the  records  in  the  office  of  the  county 
clerk;  and,  when  some  one  place  in  the  county  shall  have  received  the  ma- 
jority of  all  the  votes  cast  in  the  county  at  one  election,  it  shall  be  the  duty 
of  the  county  clerk,  under  his  hand  and  seal,  to  certify  the  result  to  the  secre- 
tary of  state." 

Chapter  26,  Comp.  Laws,  1879,  provides:  "Sec.  6.  The  board  of  county 
commissioners  shall  meet  on  the  Saturday  following  said  election,  and  proceed 
to  canvass  the  vote;  and  the  place  having  received  the  majority  of  all  the 
votes  cast,  shall  be  proclaimed  by  them  the  county-seat  of  the  county. "  "Sec. 
8.  In  case  of  a  second  election,  the  board  of  county  commissioners  shall  meet 
on  the  Saturday  following,  canvass  the  vote,  and  proclaim  the  result  as  here- 
inbefore provided.  *  *  *  Sec.  9.  The  county  officers  who  are  required  by 
law  to  keep  their  offices  at  the  county-seat  shall,  within  twenty  days  after 
said  proclamation,  remove  all  books,  records,  papers,  and  furniture  belonging 
to  the  county  to  the  place  therein  named;  and,  if  any  officer  shall  fail  to  re- 
move within  the  time  prescribed  by  this  section,  he  or  his  sureties  shall  pay 
to  the  county  the  sum  of  five  dollars  for  each  and  every  day  of  such  failure, 
to  be  sued  for  and  collected  by  the  board  of  county  commissioners." 

From  these  provisions  of  the  statute  it  is  evident  that  the  place  having  re- 
ceived the  majority  of  all  the  votes  cast  is  to  be  the  county-seat  of  a  county. 
In  this  case  the  place  selected  as  the  county-seat  of  Graham  county  was  the 
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original  town-site  of  Millbrook,  located  on  56  10-11  acres  of  land  as  platted, 
acknowledged,  and  recorded  by  ST.  C.  Terrell. 

The  wisdom  of  the  choice  for  the  county-seat  made  by  the  voters  of  Graham 
county  may  be  questioned,  but  their  power  to  make  it  is  beyond  dispute.  As 
the  original  town-site  of  Millbrook  was  selected  as  the  permanent  county-se;it 
of  Graham  county,  we  do  not  think  the  county  commissioners  of  that  county, 
or  any  of  its  officials,  have  the  power  to  change  or  remove  the  county-seat  to 
any  lot  or  tract  of  land  not  within  the  original  town-site.  Did  such  power 
exist,  the  exercise  of  it  by  the  county  commissioners  would  be  discretionary, 
and  its  action  final;  and,  if  it  existed,  the  offices  of  the  county  officials  might 
be  removed  upon  some  addition  one,  two,  three,  or  more  miles  from  where 
the  county-seat  was  permanently  located  by  the  voters.  State  v.  Smith,  4u 
Mo.  60.  If  the  electors  of  Graham  county  prefer  Graves  addition  to  the  orig- 
inal town-site  of  Millbrook  as  the  place  for  the  permanent  county-seat  of  that 
county,  they  have  the  right,  if  they  pursue  the  provisions  of  the  statute,  to 
select  that  place;  but  this  power  is  denied  the  county  commissioners  or  the 
officials  of  the  county,  unless  a  vote  is  taken  therefor.  An  addition  to  a  county- 
seat  is  not,  strictly  speaking,  a  part  of  the  original  town-site.  State  v.  Smith, 
supra. 

In  this  state,  as  well  as  in  Missouri,  donations  may  be  made  to  a  county, 
as  inducements  to  obtain  the  location  of  a  county-seat  at  a  particular  place. 
Setter  v.  Alvey,  15  Kan.  157;  Toxall  v.  Commissioners,  20  Kan.  581;  Stale 
v.  Elting,  29  Kan.  397. 

The  peremptory  writ  of  mandamus  will  be  ordered  as  prayed  for. 

(All  the  justices  concurring.) 


Robertson  and  another  v.  Bell. 
(Supreme  Court  of  Kansas.    June  11,  1887.) 

"Fences— Decision  of  Viewers — Fraud— Equity. 

Where  R.  and  B.  own  adjoining  lauds,  and  agree  upon  the  amount  and  the  par- 
ticular portion  of  the  partition  fence  which  each  shall  keep  up  and  maintain,  and 
R.,  in  pursuance  of  such  agreement,  expends  time,  labor,  and  money  in  keeping 
up  and  maintaining,  for  a  considerable  time,  his  portion  of  the  partition  fence,  it 
is  then  a  fraud  upon  R.  for  B.  to  procure  an  award  of  the  fence-viewers  assigning  to 
R.  another  and  an  additional  portion  of  the  fence  to  keep  up  and  maintain ;  and 
as  R.  has  no  appeal  from  the  award  of  the  fence- viewers,  and  no  petition  in  error, 
and  no  remedy  more  direct  than  an  action  in  the  nature  of  a  suit  in  equity  to  set 
aside  the  award  of  the  fence-viewers,  held,  that  R.  may  maintain  such  action. 

(SyllaJbiU  by  the  Court.) 

Eixor  from  Brown  county. 

The  plaintiffs'  petition  reads  as  follows: 

"The  plaintiffs,  complaining  of  the  defendant,  allege  that  they  are,  and  for 
the  last  five  years  and  more  have  been,  husband  and  wife;  that  about  five 
years  ago  the  plaintiff  John  H.  Robertson  became  the  owner  of  the  west  half 
tA  the  south-east  quarter  of  section  eight,  town  four,  range  seventeen,  in 
Brown  county,  Kansas,  and  has  ever  since  been  such  owner,  except  that  on 
or  about  the  twenty-second  day  of  December,  1882,  he  deeded  to  his  wife,  the 
othor  plaintiff  in  this  action,  Mrs.  A.  M.  Robertson,  the  north  half  of  said  west 
half  of  said  south-east  quarter,  being  forty  acres,  and  that  the  plaintiff  John 
H.  Robertson  has  been  in  the  possession  and  had  the  control  of  ail  of  said  de- 
scribed land  from  the  time  he  became  the  owner  thereof  until  this  present 
time,  and  is  now  in  such  possession  and  has  such  control;  that  about  six  years 
ago,  and  during  the  years  1876,  1877,  and  1878,  and  other  years,  one  J.  F. 
English  was  in  the  possession  of  said  land,  and  held  a  bond  for  a  deed  of  the 
same  from  the  Central  Branch  Union  Pacific  Railroad  Company,  which  was  a 
corporation  organized  under  the  laws  of  the  territory  and  state  of  Kansas,  and 
was  the  owner  of  said  land;  that  for  the  last  ten  years  and  more  the  defend- 
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ant,  J.  M.  Bell,  has  been  the  owner  of  the  south-west  quarter  of  section  eight, 
town  four,  range  seventeen,  in  Brown  county,  Kansas;  that  about  the  year 
1878  the  said  J\  M.  Bell  set  out  hedge  plants  on  the  south  half  of  the  line"  be- 
tween the  said  west  half  of  the  south-east  quarter  and  the  said  south-west 
quarter  of  said  section  eight,  for  the  purpose  of  growing  the  same  into  a  hedge 
to  make  a  partition  fence  between  said  two  tracts  of  land;  that  after  he  had 
done  so,  and  in  the  same  year,  he  called  on  said  J.  F.  English,  and  stated  to 
him  that  he  had  set  out  hedge  on  the  south  half  of  said  line,  and  requested 
him,  the  said  English,  to  set  out  hedge  on  the  north  half  of  said  line  between 
said  two  tracts  of  land;  that  in  compliance  with  such  request  he,  the  said 
English,  did  immediately  set  out  hedge  on  and  along  the  north  half  of  said 
line  the  whole  distance  thereof;  that,  from  that  time  on,  the  said  Bell  culti- 
vated and  had  the  entire  management  of  that  said  hedge  that  he  had  set  out 
as  aforesaid,  except  as  hereinafter  stated,  and  from  that  time  on,  the  said 
English  and  the  grantees  of  the  said  Central  Branch  Union  Pacific  Bail  road 
Company  and  these  plaintiffs  have  had  the  management,  cultivation,  and  con- 
trol of  all  that  hedge  set  out  by  the  said  English,  being  the  hedge  on  the  north 
half  of  said  line  between  said  tracts;  that  the  said  Bell  has  never  cultivated 
the  said  hedge  set  out  by  said  English  on  the  north  half  of  said  line,  or  any 
part  thereof,  or  built  or  repaired  any  fence  thereon,  nor  has  he  cultivated  any 
hedge  on  the  north  half  of  said  line  whatever;  that  in  about  the  year  1879  the 
said  west  half  of  said  south-east  quarter  was  forfeited  to  the  said  Central 
Branch  Union  Pacific  Railroad  Company,  and  that  in  about  October  of  the 
year  1879  the  said  John  H.  Robertson  became  the  owner  thereof,  as  herein- 
before set  forth ;  that  he  went  into  possession  thereof  on  or  about  the  tenth 
day  of  March,  1880;  that  in  the  month  of  March  or  April,  1880,  after  the  said 
John  H.  Robertson  had  been  in  possession  of  said  west  half  of  the  said  south- 
east quarter  about  one  month,  the  said  defendant  came  to  said  last-mentioned 
land,  and  told  him,  the  said  John  H.  Robertson,  that  he,  the  said  Bell,  had 
made  a  contract  with  said  English,  while  said  English  was  in  possession  of 
said  land  under  his  bond  for  a  deed,  that  he,  the  said  Bell,  should  furnish  the 
hedge  plants  to  set  out  between  said  two  tracts  of  land,  for  the  purpose  of 
making  a  partition  fence  between  said  two  tracts,  and  that  English  had  agreed 
to  set  out  and  work  and  cultivate  the  same,  and  then  that  each  should  own 
one-half  of  said  fence,  and  stated  that  it  had  been  some  neglected  the  year 
before,  but  that  he  wanted  him,  the  said  John  H.  Robertson,  to  go  on  and 
replant  said  hedge  where  plants  were  missing,  and  cultivate  it  that  year,  and 
that  would  complete  said  contract  on  the  part  of  said  English,  and  that  they 
would  divide  the  line  of  fence  equally  between  them ;  that  this  plaintiff,  rely- 
ing on  the  said  representations  of  said  Bell,  and  believing  them  to  be  true, 
agreed  so  to  do,  and  under  such  agreement  did  replant  such  hedge  where  plants 
were  missing,  along  the  whole  line  thereof  between  said  tracts  of  land,  and 
did  cultivate  said  hedge  fence  along  the  whole  line  thereof,  and  did  comply 
with  said  agreement  on  his  part  in  all  things;  thatthereupon,onthenextday 
after  this  said  Bell  made  said  statement,  being  about  April  10, 1880,  the  said 
defendant  and  the  said  John  H.  Robertson,  plaintiff  herein,  met  on  the  line  of 
said  hedge,  and  divided  the  same  by  mutual  agreement,  and  it  was  then  and 
there  agreed  thatthe  south  half  of  said  fence,  80  rods,should  be  the  fence  of  the 
said  Bell,  and  the  north  half,  80  rods,  should  be  the  fence  of  the  said  John  H. 
Robertson,  plaintiff  herein,  being  the  same  division  that  had  been  made  before 
between  the  said  Bell  and  the  said  English,  and  evidenced  by  a  stake  and  stone 
midway  north  and  south  on  said  line. 

"And,  further,  these  plaintiffs  allege  that  on  or  about  the  third  day  of  June, 
1884,  the  said  J.  M.  Bell,  notwithstanding  the  facts  above  set  forth,  procured 
an  award  of  the  fence-viewers  of  Mission  township,  Brown  county,  Kansas, 
being  the  same  township  in  which  all  of  said  land  lies,  assigning  and  awarding 
to  him,  the  said  J.  M.  Bell,  forty  rods  of  the  hedge  partition  fence  between 
v.!4p.no.3— 11 
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the  south-east  one-fourth  of  the  south-west  one-fourth  of  section  eight,  town 
four,  range  seventeen,  and  the  south-west  one-fourth  of  the  south-east  one- 
fourth  of  section  eight  aforesaid,  and  to  J.  H.  Robertson,  the  south  forty  rods 
of  said  partition  fence,  namely,  so  much  of  said  forty  rods  as  is  composed  of 
hedge,  and  the  remainder  of  the  said  forty  rods  said  John  II.  Robertson  is  to 
erect  and  maintain  a  lawful  fence  composed  of  such  material  as  he  may  elect, 
the  same  to  be  kept  up  and  maintained  in  good  repair  by  the  respective  own- 
ers; also  an  award  that  said  John  H.  Robertson  is  to  pay  to  J.  M.  Bell  the 
sum  of  sixty  cents  per  rod  for  the  hedge  fence  comprised  in  the  above-de- 
scribed south  forty  rods  of  said  partition  fence,  to  be  paid  within  thirty  days 
from  the  third  day  of  June,  1884,  a  copy  of  which  said  award  is  hereto  at- 
tached, marked  <A'  and  made  a  part  of  this  petition,  which  said  award  was 
certified,  signed,  and  executed  by  P.  R.  Harmon,  M.  G.  Ham,  and  Amos  P. 
Carl,  who  were  then  the  fence-viewers  of  said  Mission  township;  that  said 
assignment  and  award  was  delivered  to  the  said  Bell  by  the  said  fence-view- 
ers, and  a  duplicate  thereof  delivered  to  the  said  plaintiff  John  H.  Robertson 
on  or  about  the  sixth  day  of  June,  1884,  as  their  assignment  to  each  said 
Bell  and  the  said  plaintiff  Robertson,  in  writing,  of  their  equal  shares  or  parts 
of  said  partition  fence  to  be  by  them  kept  up  and  maintained  in  good  repair, 
and  as  their  award  of  the  amount  that  this  plaintiff  John  H.  Robertson  should 
pay  to  the  said  J.  M.  Bell  for  having  erected  more  than  his  share  of  said 
fenca 

"And,  further,  these  plaintiffs  allege  that  on  the  fourteenth  day  of  July,  1884, 
the  said  fence-viewers  met  again  on  the  line  of  said  fence,  and  proceeded  to 
further  consider  said  matter,  without  having  given  any  notice  to  either  of 
these  plaintiffs,  and  that  neither  of  them  knew  of  said  last-named  meeting 
until  it  was  over;  and  thai  at  said  last-named  meeting  the  said  fence-viewers, 
without  any  notice  to  either  of  these  plaintiffs,  and  without  any  knowledge 
on  the  part  of  these  plaintiffs,  or  either  of  them,  proceeded  to  make  an  award, 
assignment,  declaration,  or  statement,  and  signed  and  certified  the  same  as 
an  amendment  to  or  a  part  of  their  first  said  award  or  assignment,  and  at- 
tached the  same  to  their  first  said  award  or  assignment,  then  in  the  hands  of 
the  defendant,  and  delivered  the  same  to  the  said  defendant,  J.  M.  Bel  J, 
as  an  assignment  and  award,  a  copy  of  which  is  hereto  attached,  marked 
'  B '  and  made  a  part  of  this  petition ;  and  that  thereafter,  and  on  the  eight- 
eenth day  of  July,  1884,  the  said  defendant,  J.  M.  Bell,  caused  the  same  to 
be,  and  the  same  was,  recorded  in  the  office  of  the  register  of  deeds  of  Brown 
county,  Kansas,  in  the  'Fence  Record,'  on  pages  20  and  21,  and  the  same  does 
constitute  an  illegal  incumbrance  and  cloud  on  title  of  the  said  land  of  him, 
the  said  John  M.  Robertson. 

"And,  further,  these  plaintiffs  allege  that,  at  the  first  meeting  of  said  fence- 
viewers,  the  said  John  H.  Robertson  appeared  and  claimed  the  matters  and 
things  hereinbefore  set  out,  and  offered  evidence  of  a  division  of  said  fence  as 
above  set  forth,  and  evidence  of  the  agreement  between  himself  and  the  said 
Bell,  and  of  all  the  matters  and  things  hereinbefore  set  forth,  and  that  the 
said  fence-viewers  refused  to  receive  said  evidence,  or  any  evidence  on  any  of 
the  matters  set  up  in  this  petition,  or  to  make  any  finding  thereon;  where- 
upon these  plaintiffs  pray  that  the  said  two  awards  may  be  set  aside  and  held 
for  naught,  and  may  be  declared  illegal  and  void,  and  that  the  record  thereof 
may  be  canceled  and  vacated,  and  that  the  plaintiffs  have  a  judgment  decree- 
ing and  declaring  that  the  defendant  shall  have  and  maintain  the  south 
half  of  said  fence,  and  that  the  plaintiffs  shall  have  and  maintain  the  north 
half  of  said  fence,  between  the  said  west  half  of  the  said  south-east  quarter  of 
said  section  8  and  the  said  south-west  quarter  of  section  §;  and  that  these 
plaintiffs  recover  their  costs  in  this  action;  and  such  other,  further,  and  dif- 
ferent relief  as  to  the  court  may  seem  just." 

The  exhibits  A  and  B  are  as  stated  in  the  petition. 


Digitized  by 


Google 


•Kanj  ROBERTSON  V.  BELL.  168 

To  this  petition  the  defendant  demurred  upon  the  following  grounds,  to- 
wit:  "(1)  That  there  is  another  action  pending  in  this  court  between  the 
same  parties  for  the  same  cause;  (2)  that  there  is  a  manifest  defect  of  par- 
ties plaintiff,  in  this:  that  Mrs.  A.  M.  Robertson  is  not  shown  to  have  any 
interest  in  the  subject  of  the  action  whatever,  and  is  therefore  improperly 
joined;  (3)  that  said  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  favor  of  the  plaintiffs,  and  against  the  defendant."  The 
court  below  sustained  this  demurrer,  and  rendered  judgment  in  favor  of  the 
defendant,  and  against  the  plaintiffs,  for  costs;  and  the  plaintiffs,  as  plain- 
tiffs in  error,  bring  the  case  to  this  court  for  review. 

W.  D.  Webb,  for  plaintiffs  in  error.     C.  W.  Johnson,  for  defendant  in  error. 

Valentine,  J.  We  think  the  court  below  erred  in  sustaining  the  defend- 
ant's demurrer  to  the  plaintiffs'  petition.  It  does  not  appear  upon  the  face  of 
the  petition,  or  elsewhere,  that  there  was  another  action  pending  between  the 
same  parties  for  the  same  cause,  nor  does  it  appear  that  there  was  any  defect 
of  parties  plaintiff,  nor  that  the  petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  action  is  virtually  a  suit  in  equity  to  set  aside 
an  award  of  fence-viewers  for  a  want  of  power  in  them,  for  irregularity  in 
their  proceedings,  and  for  fraud  on  the  part  of  the  defendant.  It  appears 
from  the  petition,  among  other  things,  that  the  line  of  partition  fence  to  be 
maintained  by  the  parties  was  160  rods  in  length,  north  and  south;  that  the 
plaintiffs  owned  the  land  on  the  east  side  of  this  line,  and  the  defendant  owned 
the  land  on  the  west  side  thereof;  that,  by  previous  arrangements  between 
the  parties,  the  plaintiffs  were  to  maintain  the  north  80  rods  of  the  fence,  and 
the  defendant  the  south  80  rods  thereof;  that  the  plaintiffs  had  already  ex- 
pended a  considerable  amount  of  time,  labor,  and  money  in  keeping  up  and 
maintaining  their  portion  of  the  fence;  that,  while  this  arrangement  between 
the  parties  was  still  existing  and  in  force,  the  defendant  procured  the  fence- 
viewers  to  make  an  award  requiring  the  plaintiff  John  H.  Robertson  to  also 
keep  up  and  maintain  the  south  40  rods  of  the  south  80  rods  of  fence,  which 
80  rods  the  defendant  was  by  the  previous  arrangement  to  keep  up  and  main- 
tain; leaving  the  defendant  to  keep  up  and  maintain  only  the  north  40  rods 
of  the  south  80  rods  of  said  fence.  Now,  after  the  foregoing  arrangement  be- 
tween the  parties  had  been  made,  we  think  this  attempt  on  the  part  of  the  de- 
fendant to  require  the  plaintiff  John  H.  Robertson  to  keep  up  and  maintain 
an  additional  portion  of  the  fence,  making  in  the  aggregate  120  rods  out  of 
the  160  rods  of  fence,  by  procuring  the  aforesaid  award  of  the  fence- viewers, 
was  fraudulent  and  wrong,  and  the  award  of  the  fence-viewers  for  this  rea- 
son should  be  set  aside.  Of  course,  we  know  nothing  of  the  real  facts  of  the 
case,  except  as  they  are  stated  in  the  plaintiffs'  petition;  and  as  they  are  there 
stated  we  think  the  plaintiffs  are  entitled  to  the  relief  which  they  now  pray 
for,  or,  at  least,  the  plaintiff  John  II.  Robertson  is  entitled  to  such  relief,  and 
Mrs.  Robertson  is  a  proper  party  to  the  action.  The  statute  of  frauds  has  no 
application  to  this  case.  This  statute  was  not  enacted  to  encourage  fraud,  or 
to  enable  parties  to  commit  fraud,  but  was  enacted  to  prevent  fraud.  Un- 
less the  plaintiffs  can  have  the  remedy  which  they  now  seek,  they  have  no 
remedy;  and  to  say  that  they  have  no  remedy  is  to  cast  reproach  upon  the  ad- 
ministration of  justice.  They  have  no  appeal,  and  no  petition  in  error,  and 
no  remedy  more  direct  than  the  one  which  they  have  resorted  to  in  this  case. 
Indeed,  they  have  no  complete  remedy  unless  they  are  permitted  to  maintain 
an  action  such  as  the  present  action  is.  Hence  we  think  they  should  be  per- 
mitted to  maintain  this  action. 

The  order  and  judgment  of  the  court  below  will  be  reversed,  and  cause  "re- 
manded for  further  proceedings. 

(All  the  justices  concurring.). 
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Thompson  v.  Post. 

(Supreme  Court  of  Kansas.    June  11,  1887.) 

Error— To  Justice  of  Phace — Practick. 

A  judgment  rendered  in  an  action  tried  before  a  justice  of  the  peace  with  a  jury, 
cannot  be  reversed  under  section  110,  chapter  81,  Comp.  Laws  1879,  for  errors  oc- 
curring on  the  trial,  upon  proceedings  in  error  to  the  district  court,  where  the  rec- 
ord does  not  contain  the  evidence  introduced  upon  the  trial,  or  on  the  hearing  ol 
the  motion  for  a  new  trial. 

{Syllabus  by  Simpson,  C.) 

Error  from  McPherson  country, 

E.  M.  Clark*  for  plaintiff  in  error.     Lucien  Earle.  for  defendant  in  error. 

Simpson,  C.  This  action  was  tried  before  a  jury  in  a  justice's  court.  Ver- 
dict and  judgment  rendered  for  plaintiff  in  error.  Motion  for  a  new  trial  was 
overruled,  and  exceptions  taken.  Subsequently,  the  cause  was  taken  to  the 
district  court  upon  proceedings  in  error,  and  reversed.  In  this  court  a  re- 
versal is  sought  of  the  judgment  of  the  district  court.  The  case  is  controlled 
by  section  110,  c.  81,  Comp.  Laws  1879,  which  reads:  "It  shall  be  lawful  for 
the  justice  before  whom  a  cause  has  been  tried,  on  motion  of  the  party 
aggrieved,  and  being  satisfied  that  the  verdict  was  obtained  by  fraud,  partial- 
ity, or  undue  means,  or  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, or  is  contrary  to  law,  at  anytime  within  five  days  after  the  day  of  trial, 
to  grant  a  new  trial,  and  he  shall  set  a  time  for  the  new  trial,  of  which  the 
opposite  party  shall  have  at  least  three  days'  notice."  In  1885,  this  section 
was  amended,  and  now  reads:  "The  justice  before  whom  a  cause  has  been 
tried,  on  motion  of  the  party  aggrieved,  at  any  time  within  five  days  after  the 
decision  or  verdict,  shall  vacate  the  decision  or  verdict,  and  grant  a  new  trial, 
for  the  same  reasons,  and  upon  the  same  terms  and  conditions,  as  provided  in 
the  Code  of  Civil  Procedure  in  like  causas,  and  he  shall  set  a  time  for  a  new 
trial,  of  which  the  opposite  party  shall  have  at  least  three  days'  notice."  Sec- 
tion 110,  c.  81,  Comp.  Laws  1885.  This  last  section,  however,  does  not  ap- 
ply, as  the  cause  was  tried  while  said  section  110,  c.  81,  Comp.  Laws  1879, 
was  in  force. 

As  neither  the  evidence  on  the  trial,  nor  on  the  hearing  of  the  motion  for  a 
new  trial,  was  contained  in  the  record,  and  as  there  was  nothing  before  the 
district  court  showing  that  the  verdict  was  obtained  by  fraud,  partiality,  or 
undue  means,  or  that  the  verdict  was  not  sustained  by  sufficient  evidence,  or 
that  it  was  contrary  to  law,  within  the  authority  of  Theilen  v.  Hann,  27  Kan. 
778,  the  judgment  of  the  district  court  must  be  reversed. 

It  is  therefore  recommended  that  this  cause  be  remanded,  with  instructions 
to  the  district  court  to  affirm  the  judgment  rendered  before  the  justice  of  the 
peace. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Lawder  v.  Henderson. 

(Supreme  Court  of  Kansas.    June  11, 1887.) 

Witness— Crosp-Exam  i  nation. 

On  cross-examination  of  a  witness  he  cannot  be  questioned  upr  .1  a  matter  not 
examined  on  in  chief,  except  where  such  questions  tend  to  show  interest,  bias,  01 
prejudice,  or  to  explain,  modify,  or  quality  former  statements. 
Instructions— Construction — All  and  Part. 

Instructions  £?iven  to  the  jury  by  the  court  must  be  taken  and  considered  together; 
and  no  separate  sentence  alone  can  be  held  bad,  although,  taken  alone,  it  would  be 
erroneous;  but  where,  taken  with  the  remainder  of  the  instructions,  it  is  so  modi- 
fied and  explained  as  not  to  be  misleading,  held  not  error. 
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3.  Same— Repetition. 

Where  an  instruction  is  properly  given  by  the  court  to  the  jury,  and  afterwards, 
in  the  course  of  the  instructions,  it  is  repeated  several  times,  held  not  error,  unless 
it  appears  that  said  instruction  is  made  so  prominent  as  to  seem  to  have  misled  the 
jnry. 

{Syllabus  by  Oogston,  C.) 

Error  from  Wabaunsee  county. 

John  Lawder  commenced  this  action  to  recover  damages  for  the  killing  of 
two  shepherd  dogs,  which  he  alleged  were  killed  by  the  defendant;  he  alleged 
that  in  June,  1883,  defendant,  with  some  20  or  SO  other  citizens  of  Wabaunsee 
county,  came  to  his  house  and  wanted  permission  to  kill  his  dogs,  and  that  he 
refused  to  give  permission  to  have  them  killed;  and  that  defendant  and  said 
other  persons  killed  his  dogs  against  his  protest,  and  without  his  permission; 
and  that  his  dogs  were  of  the  value  of  $300.  The  defendant,  in  answer,  alleged 
that  a  mad  dog  had  been  in  the  neighborhood,  and  had  bitten  one  person  and  a 
good  many  dogs,  and  some  cattle  and  other  animals;  and  the  dogs  that  bad 
been  so  bitten  had  become  mad;  and  that,  for  the  purpose  of  protection,  the 
people  met  at  the  school-house  and  agreed  to  kill  all  the  dogs  in  the  neighbor- 
hood ;  that  he,  together  with  the  said  neighbors,  proceeded  to  the  premises  of 
the  plaintiff,  and  after  consulting  with  plaintiff,  plaintiff  gave  his  consent 
that  his  dogs  might  be  killed;  and  thereupon  they  were  killed.  Trial  in  the 
district  court  by  jury.  Verdict  and  judgment  for  the  defendant.  Plaintiff 
brings  the  case  to  this  court. 

A,  H.  Case,  for  plaintiff  in  error.    Geo.  Q.  Cornell,  for  defendant  in  error. 

Clogston,  G.  Appellant  presents  for  our  consideration  two  questions: 
First,  that  the  court  erred  in  sustaining  objections  to  plaintiff's  cross-exam- 
ination of  the  defendant;  and,  second,  in  the  instructions  given  by  the  court 
to  the  jury.  The  plaintiff,  to  establish  the  fact  that  he  did  not  consent  to  the 
killing  of  his  dogs,  proved  by  one  Taylor  that,  on  the  same  day  plaintiff's 
dogs  were  killed,  the  defendant,  with  other  persons,  came  to  his  place  to  kill 
his  dogs,  and  that  the  defendant  read  a  list  of  the  names  of  the  owners  whose 
dogs  they  had  killed,  and  among  which  was  the  plaintiff's  name;  that  the  de- 
fendant stated  that  all  of  the  owners  had  consented  to  the  killing  of  their 
dogs  save  the  plaintiff  and  one  other.  The  defendant,  to  disprove  this  state- 
ment, testified  on  his  own  behalf  as  follows:  "I  am  the  defendant.  I  was 
at  the  meeting  at  the  school-house.  I  was  present  on  the  twenty-fifth  day  of 
June,  1883,  in  Mission  Creek  township,  near  Taylor's  house.  Heard  Taylor's 
evidence,  in  this  case,  about  our  being  there,  and  what  was  done  and  said, 
and  that  I  read  a  list  of  the  owners  of  the  dogs  whose  dogs  had  been  killed. 
There  was  no  such  list  read  by  me.  We  talked  with  him  uoout  his  dogs; 
told  him  we  wanted  to  kill  all  the  dogs  in  the  neighborhood,  and  that  was 
what  we  were  out  for.  He  said  he  had  one  dead  one  and  one  live  one;  that 
some  one  had  just  killed  one  of  his."  And  on  cross-examination  the  plaintiff 
asked  the  defendant  the  following  questions:  "Were  you  at  John  Lawder 's 
that  twenty-fifth  day  of  June,  1883?  Did  you  kill  any  dog  of  the  plaintiff's 
on  that  twenty-fifth  day  of  June,  1883?  Were  you  at  John  Lawder's  place 
in  Mission  Creek  township  on  that  day?  If  so,  state  for  what  purpose  vou 
were  there.  Please  state  what  was  done  and  said  by  you  at  John  Lawder's 
on  that  twenty-fifth  day  of  June,  1888,  in  the  presence  of  John  Lawder.  If 
yon  gave  any  instructions  to  any  one  to  kill  any  of  John  Lawder's  dogs  on  or 
before  the  twenty-fifth  day  of  June,  1883,  state  to  whom  you  gave  the  order, 
and  what  was  the  direction  or  directions.  State  whether  or  not  John  Law- 
der, in  your  presence  or  hearing,  consented  to  the  killing  of  either  of  his  dogs, 
before  they  were  killed. "  To  all  of  these  questions  the  defendant  objected  as 
incompetent,  immaterial,  and  not  cross-examination,  and  the  objections  were 
sustained  by  the  court. 
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We  see  no  error  in  this.  The  defendant  only  testified  to  what  took  place 
at  Taylor's.  He  stated  what  conversation  he  had  with  Taylor,  and  denied  the 
statements  that  Taylor  made  about  his  reading  a  list,  and  that  the  plaintiff 
consented  to  the  killing  of  his  dogs.  He  made  no  statement  of  any  transac- 
tion or  conversation  that  took  place  at  the  plaintiff's.  Therefore  the  cross-ex- 
amination was  not  confined  to  the  facts  and  circumstances  given  by  defendant 
in  his  evidence  in  chief.  If  he  desired  to  go  further,  he  would  have  to  make 
the  witness  his  own  witness,  and  not  seek  to  establish  on  cross-examination 
what  would  only  be  proper  on  examination  in  chief. 

The  plaintiff  complains  of  this  part  of  an  instruction  of  the  court  to  the 
jury:  "That,  as  a  general  rule,  dogs  have  no  value."  This,  if  given  alone, 
unexplained  or  unqualified,  would  be  error;  but  the  court  told  the  jury  also 
that,  under  some  circumstances,  dogs  may  be  of  great  value,  and  gave  as  an 
illustration  the  case  at  bar;  that  if  the  plaintiff's  dogs  were  trained  to  do  the 
work  of  herding,  and  took  the  place  of  a  man,  so  to  speak,  that  they  would 
be  of  great  service  and  value.  These  instructions  taken  together,  and  they 
must  be  so  taken,  we  think  were  proper,  and  were  not  calculated  to  mislead 
the  jury.  Plaintiff  claimed  damages,  and  showed  that  his  dogs  had  a  special 
value  by  reason  of  their  being  trained  shepherd  dogs,  and,  as  such  trained 
dogs,  were  of  great  value  to  him  in  herding. 

The  plaintiff  complains  of  the  instruction  of  the  court  to  the  jury  as  fol- 
lows:  «•  That  if  the  jury  find  from  the  evidence  that  the  plaintiff  consented  to 
the  killing  of  his  dogs,  then  they  must  return  a  verdict  for  the  defendant." 
The  plaintiff  insists,  while  this  instruction,  under  the  evidence,  would  be 
proper,  yet  that  the  court  gave  that  instruction  more  prominence  by  repeat- 
ing it  at  least  four  times  in  his  instructions  to  the  jury;  and  while  we  can 
see  no  good  reason  why  the  trial  court  should  so  often  have  called  the  jury's 
attention  to  this  particular  question,  yet,  after  careful  examination  of  the 
evidence,  we  cannot  see  how  the  jury  could  have  been  misled.  The  instruc- 
tions properly  stated  the  law  applicable  to  the  facts  shown  by  the  evidence, 
and  the  verdict  was  clearly  supported  by  a  preponderance  of  the  evidence; 
therefore  no  substantial  error  was  committed  requiring  a  reversal.  We  there- 
fore recommend  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Carson,  Sheriff,  v.  Golden. 

{Supreme  Court  of  Kansas.    June  11,  1887.) 

1.  Replevin — Against  Sheriff— Evidence. 

In  an  action  of  replevin  for  goods,  wares,  and  merchandise  taken  from  the  plain- 
tiff by  the  defendant,  as  sheriff,  on  certain  orders  of  attachment,  and  held  by  the 
sheriff  about  two  months  before  the  trial  of  the  replevin  action,  a  ruling  of  the  trial 
court  admitting  evidence  from  a  competent  witness  tending  to  show  that  there  would 
be  a  depreciation  in  the  market  value  of  that  kind  of  goods  if  kept  over  for  another 
season  is  not  materially  erroneous. 

2.  Evidence — Value— Sheriff's  Appraisement. 

Where  a  sheriff  attaches  goods,  and  appoints  appraisers  to  appraise  them,  the  ap- 
praised value  of  the  goods  is  prima  facie  evidence  of  their  real  value  as  against  the 
sheriff. 
8.  Fraudulent  Conveyances — Insolvency — Instruction. 

In  an  action  where  the  question  arises  as  to  whether  G.  sold  goods  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding  his  creditors  or  not,  an  instruction  by 
the  trial  court  to  the  jury  that,  before  they  could  find  for  the  defendant,  they  must 
.  find  that  Q.  was  insolvent,  and  that  he  made  the  sale  with  the  intent  to  hinder,  de- 
lay, or  defraud  his  creditors,  is  erroneous;  but  where  the  case  was  tried  upon  the 
.theory  that  G.  was  insolvent,  and  where  it  was  an  admitted  fact  in  the  case  that  he 
['  was  insolvent,  Jield,  that  such  instruction  is  not  materially  erroneous; 
[Syttabu*  by  (he  Court.)  '  '  ,.  , 
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Error  from  Smith  county, 

Webb  &McNall,  May  &  McBride,  and  Corn  <&  Meyers,  fox  plaintiff  in  error. 
Uhi  &  Pickler,  for  defendant  in  error. 

Valentine,  J.  On  March  7,  1885,  L.  A.  Golden  purchased  from  J.  B. 
Griswold  a  stock  of  goods,  wares,  and  merchandise,  situated  in  Cedarville, 
Smith  county,  Kansas,  for  which  he  paid  $3,000  in  cash.  On  March  10, 1885, 
F.  M.  Carson,  the  sheriff  of  Smith  county,  levied  certain  attachments  upon 
these  goods,  as  the  property  of  Griswold,  and  took  them  into  his  possession. 
On  March  20,  1885,  Golden  replevied  the  goods  from  Carson,  but  Carson  still 
retains  them  in  his  possession.  On  May  1  to  5,  1885,  a  trial  was  had  in  this 
replevin  action  before  the  court  and  a  jury,  and  the  jury  found  generally  in 
favor  of  the  plaintiff  and  against  the  defendant,  and  found  that  the  goods 
were  worth  $2,356.02,  and  found  the  damages  for  the  unlawful  detention 
thereof  to  be  $250.  On  May  6,  1885,  the  defendant  moved  for  a  new  trial, 
which  motion  was  overruled,  and  on  the  same  day  judgment  was  rendered  in 
favor  of  the  plaintiff,  and  against  the  defendant,  in  the  alternative  for  the 
possession  of  the  property,  or  for  the  value  thereof,  to-wit,  $2,356.02,  in  case 
a  return  could  not  be  had,  and  for  the  damages  assessed  by  the  jury,  to-wit, 
$250,  and  for  costs  of  suit,  taxed  at  $115.60;  and  the  defendant,  as  plaintiff 
in  error,  brings  the  case  to  this  court  for  review. 

The  plaintiff  in  error  claims  that  several  errors  were  committed  by  the  court 
below,  which  we  shall  consider  in  their  order. 

1.  The  plaintiff  in  error  (defendant  below)  claims  that  the  court  below 
erred  in  admitting  the  evidence  of  T.  W.  Rea  to  prove  the  amount  of  damages 
sustained  by  the  plaintiff  below,  on  the  ground  that  the  damages  sought  to  be: 
proved  by  the  testimony  of  this  witness  are  too  remote  and  uncertain  to  form 
the  basis  of  any  recovery.  The  testimony  objected  to  is  testimony  tending 
to  show  that  a  depreciation  in  the  market  value  of  goods  like  those  in  contro- 
versy would  ensue  if  carried  over  from  one  season  to  another,  and  that  the 
depreciation  would  be  from  25  to  40  per  cent.  The  witness  testified  that  he 
had  had  two  years'  experience,  and  had  knowledge  concerning  these  matters; 
and  he  also  testified  in  detail  with  regard  to  the  depreciation  of  the  separate 
kinds  of  goods;  as,  for  instance,  laces,  ribbons,  gloves,  shirts,  drawers,  flan- 
nels, cheviots,  hats,  caps,  winter  goods,  etc.  The  witness  did  not  pretend  to 
testify  that  any  of  the  goods  would  be  kept  over  for  another  season,  or  whether 
they  would  or  not.  They  were  levied  upon  by  the  sheriff  on  March  10, 1885, 
while  this  trial  was  had  on  May  1  to  5,  1885,  and  it  might  be  that  none  of  the 
goods  would  be  kept  over.  But  still  they  might,  or  at  least  some  of  them 
might  r  for  the  unlawful  detention  of  all  of  themfroni  March  10, 1885,  to  May  5, 
1885,  or  longer,  might  cause  some  of  them  to  be  kept  over  for  another  season. 
Besides,  this  evidence  was  not  introduced  for  the  purpose  of  fixing  conclusively 
any  particular  amount  of  damages,  but  was  introduced  merely  for  the  purpose 
that  the  jury  might  take  it  into  consideration  in  determining  what  might  be 
the  proper  amount  of  the  damages.  While  the  question  is  a  close  one  as  to 
whether  this  testimony  should  have  been  admitted  or  not,  still  we  are  inclined 
to  think  that  the  court  below  did  not  commit  any  material  error  in  admitting  it. 
.  2.  The  plaintiff  in  error  (defendant  below)  further  claims  that  the  whole  of 
the  evidence  taken  together  is  not  sufficient  to  sustain  the  verdict  of  the  jury 
either  as  to  damages,  or  as  to  the  value  of  the  goods.  We  think  there  was 
ample  evidence  as  to  both.  The  plaintiff's  being  deprived  of  the  use  of  the 
goods  for  two  months  or  more  would  be  some  evidence  of  damage;  and  the 
removal  from  one  place  to  another  would  also  be  evidence  of  damage;  and 
their  being  boxed  up  and  kept  in  boxes,  as  it  was  shown  they  were  in  this 
case,  would  also  be  evidence  of  damage;  and  also  the  evidence  of  Rea  would 
be  some  evidence  of  damage.  As  to  the  value  of  the  goods,  the  plaintiff 
below  paid  $3,000  for  them,  and  believed  they  were  worth  fully  that  amount* 
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Griswold  claimed  that  they  were  worth  more  than  that  amount.  The  ap- 
praisers appointed  by  the  sheriff  to  appraise  them  when  the  sheriff  levied  the 
attachments  upon  them  appraised  them  at  the  amount  which  the  jury  finally 
found  them  to  be  worth,  to-wit,  $2,356.02.  This  amount  the  appraisers  be- 
lieved was  the  original  cost  price,  but  probably  the  value  of  the  goods  at 
Oedarville  was  more  than  the  cost  price.  We  think  that  the  appraised  valua 
was  at  least  prima  facie  evidence  of  the  value  of  the  goods  as  against  the 
sheriff;  and,  if  he  claimed  that  the  goods  were  not  worth  that  amount,  it  de- 
volved upon  him  to  show  it.  There  was  no  evidence  tending  to  show  that  the 
goods  were  worth  less  than  the  jury  found  them  to  be  worth. 

8.  It  is  also  claimed  that  the  court  below  erred  in  instructing  the  jury  that* 
before  they  could  find  for  the  defendant,  they  must  find  that  Griswold  was  in- 
solvent, and  that  he  made  the  sale  with  the  intent  to  hinder,  delay,  or  defraud 
his  creditors.  Of  course,  this  instruction  is  erroneous;  for  it  is  not  necessary 
that  Griswold  should  have  been  insolvent  if  he  made  the  sale  with  the  intent 
to  hinder,  delay,  or  defraud  his  creditors;  but  as  the  whole  case  was  tried 
upon  the  theory  that  Griswold  was  insolvent,  and  as  it  seems  to  be  an  admitted 
fact  in  the  case  that  he  was  insolvent,  the  instruction  was  not  materially  erro- 
neous. The  jury  must  necessarily  have  found  that  Griswold  was  insolvent, 
and  then  the  only  question  left  for  them  to  find  was  whether  the  sale  was  made 
with  the  intent  to  hinder,  delay,  or  defraud  his  creditors  or  not. 

4.  It  is  also  claimed  that  the  court  below  erred  in  instructing  the  jury  that, 
if  Griswold  and  Golden  acted  in  good  faith ,  the  plaintiff  should  recover.  Now, 
the  court  did  not  so  instruct,  or  at  most  did  not  so  instruct  in  terms;  but,  as 
all  the  other  essential  facts  for  a  recovery  had  unquestionably  been  o*oved,  we 
think  that  such  an  instruction  would  not  have  been  erroneous. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


Kingman  v.  Holmquist. 

(Supreme  Court  of  Kansas.    June  11, 1887.) 

Sale — Vesting  of  Title — Selection. 

Where  a  certain  number  of  articles  are  sold  from  an  ascertained  lot  whion  are 
identical  in  kind  and  value,  a  selection  is  unnecessary,  and  a  separation  is  not  essen- 
tial to  transfer  title  to  the  vendee.  In  such  a  case,  the  price  being  paid  in  full,  the 
title  will  pass  if  it  appears  that  the  parties  so  intended. 

(Syllabus  by  tlte  Court.) 

Error  from  Saline  county. 

Charles  Holmquist  brought  an  action  to  recover  from  Charles  A.  Kingman 
and  Freeman  Kingman  the  sum  of  $50  as  damages  for  the  conversion  of  25,000 
hedge  plants.  He  alleged  that  he  purchased  the  plants  from  Charles  A.  King- 
man in  July,  1882,  who  was  to  deliver  them  at  Salina,  Kansas,  on  or  before 
March,  1883,  and  that  on  or  about  the  latter  date  he  delivered  the  plants  at 
the  place  of  business  of  Freeman  Kingman,  at  Salina,  Kansas,  together  with 
a  lot  of  other  hedge  plants,  and  notified  Freeman  Kingman  that  the  plants  so 
delivered  were  the  property  of  Holmquist.  It  is  further  alleged  that  when 
Holmquist  called  for  the  plants,  about  the  time  of  delivery,  Freeman  King- 
man refused  to  deliver  them  to  him,  and,  on  the  contrary,  converted  the  same 
to  his  own  use,  well  knowing  that  they  were  the  property  of  the  plaintiff. 
The  cause  was  tried  in  the  district  court  with  a  jury,  and  verdict  and  judg- 
ment were  given  in  favor  of  Holmquist,  and  against  Freeman  Kingman,  for 
$31.25. 

The  jury  made  the  following  special  findings:  "(1)  Was  it  agreed  between 
C.  A.  Kingman  and  Freeman  Kingman,  for  Kingman  &  Co.,  that  said  King- 
man &  Co.  should  receive,  in  the  spring  of  1883,  enough  hedge  plants  to  sat- 
isfy the  account  of  said  C.  A.  Kingman  to  Kingman  &  Co.?   Answer.  Yes. 


Digitized  by 


Google 


Kail.]  KINGMAN  0.  HOLMQUIST.  169 

(2)  Were  the  plants  delivered  to  Freeman  Kingman  or  Kingman  &  Co.  suffi- 
cient to  satisfy  said  account  of  C.  A.  Kingman?  A.  No.  (3)  What  number 
of  plants  were  delivered  to  Freeman  Kingman,  or  to  Kingman  &  Oo.?  A. 
82,000.  (4)  Were  said  plants  delivered  in  one  lot,  without  any  division  or 
separation  into  different  lots,  except  as  they  were  tied  in  bundles  of  250  plants 
each?  A.  Yes.  (5)  What  number  if  auy,  of  said  plants  were,  by  the  per- 
sons delivering  them  .intended  for  the  plaintiff?  A.  25,000.  (6)  Was  that  num- 
ber in  any  way  marked  or  separated  from  the  whole  lot  of  plants  delivered  at 
the  time,  so  as  to  show  which  particular  plants  were  intended  for  plaintiff?  A . 
No.  (7)  Did  not  defendant  refuse  to  receive  and  receipt  for  the  plants  deliv- 
ered, except  upon  the  account  of  Kingman  &  Co.  against  C.  A.  Kingman? 
A.  Defendant  received  the  plants,  and  then  refused  to  receipt  for  them  except 
upon  the  account  of  Kingman  &  Co.  (8}  When  the  agreement  was  made  be- 
tween the  plaintiff  and  C.  A.  Kingman  ior  25,000  hedge  plants,  were  they  in 
the  ground,  indiscriminately  mingled  with  a  much  larger  number  of  plants? 
A.  Yes.  (9)  Were  the  plants  delivered  appropriated  by  Freeman  Kingman, 
or  by  Kingman  &  Co.,  which?  A.  Kingman  &  Co.  (10)  Was  Freeman 
Kingman  a  member  of  the  firm  of  Kingman  &  Co.  when  the  plants  were  ap- 
propriated?   A.  Yes." 

Freeman  Kingman  thereupon  made  his  motion  for  a  judgment  upon  the  spe- 
cial findings,  and  also  for  a  new  trial,  both  of  which  motions  were  overruled 
and  exceptions  taken. 

Garner  <fc  Bond,  for  plaintiff  in  error.    John  Foster,  for  defendant  in  error. 

Johnston,  J.  The  only  contention  of  the  plaintiff  in  error  is  that  the 
25,000  plants  purchased  by  Holmquist  were  not  separated  from  the  whole 
number  delivered,  in  such  a  way  as  to  transfer  the  title  to  him,  and  enable 
him  to  maintain  an  action  for  conversion.  The  hedge  plants  were  tied  up  in 
bundles  of  250  plants  each,  which,  so  far  as  the  record  shows,  were  the  same 
in  quality  and  value.  Holmquist  purchased  and  paid  for  the  plants,  and  the 
vendor  agreed  to  deliver  them  at  Kingman's  place  of  business  at  Salina.  He 
did  deliver  them  there  in  accordance  with  his  agreement,  and  at  the  same 
time  and  place  he  delivered  57,000  for  Kingman  in  part  payment  of  an  in- 
debtedness which  he  owed  to  Kingman.  The  whole  82,000  were  delivered 
together  to  Kingman,  and  at  that  time  he  was  informed  that  100  bundles,  or 
25,000,  were  for  Holmquist,  and  that  the  remaining  228  bundles,  containing 
57,000,  were  for  himself.  Kingman  appropriated  all  of  the  plants  to  his  own 
use,  and  hence  this  action. 

We  think  the  sale  of  Holmquist  was  complete,  although  the  25,000  plants 
sold  were  not  separated  from  the  whole  number  delivered,  and  that  the  action 
for  conversion  can  be  maintained.  It  will  be  observed  that  the  controversy 
is  not  with  the  vendor.  He  had  received  full  payment,  had  tied  the  plants 
up  in  bundles,  and  had  delivered  them  at  the  place  agreed  upon.  By  this 
action  he  intended  to  transfer  the  title  to  Holmquist,  and  he  has  ever  since 
regarded  and  treated  it  as  a  complete  sale.  Nothing  remains  to  be  done  by 
him  to  ascertain  the  quantity,  quality,  or  price  of  the  plants  sold.  It  is 
argued  that,  because  the  bundles  intended  for  Holmquist  were  not  set  apart 
or  designated  by  some  mark,  the  title  did  not  pass.  But  separation  could  not 
make  more  certain  the  quantity,  quality,  or  price  of  the  plants  purchased  by 
Holmquist.  They  were  a  part  of  a  specific  and  ascertained  quantity.  There 
were  328  bundles  of  plants  which  were  uniform  in  the  number  contained  in 
each,  as  well  as  in  the  quality  and  value.  It  was  therefore  immaterial  from 
what  part  of  the  whole  the  100  bundles  of  Holmquist  were  taken.  No  pos- 
sible advantage  could  have  been  gained  by  either  party  if  the  privilege  of  se- 
lection had  been  conferred  upon  him,  and  it  is  idle  to  dispute  about  the  iden- 
tity of  articles  that  are  equal  in  kind  and  value.  Each  had  a  right  to  a  certain 
number  of  the  whole,  and  either  had  a  right  to  take  possession  of  the  number 
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that  belonged  to  him;  and,  indeed,  the  circumstances  under  which  Kingman, 
received  the  plants  are  such  that  he  might  properly  be  regarded  as  the  bailee 
of  Holmquist.  He  held  for  Holmquist  a  specified  number  of  bundles,  which 
were  a  portion  of  a  quantity  that  was  ascertained  and  certain,  and  with  which 
the  seller  had  nothing  further  to  do.  While  the  English  and  some  of  the 
American  courts  hold  that  in  all  cases  the  goods  sold  must  be  separated  and 
specifically  identified  before  the  title  will  pass,  the  weight  of  authority  in 
this  country  is  that,  where  the  property  sold  is  a  part  of  an  ascertained  mass 
of  uniform  quality  and  value,  separation  is  not  essential,  and  the  title  to  the 
part  sold  will  pass  to  the  vendee,  if  such  appears  to  be  the  intention  of  the 
parties.  This  principle  has  been  recognized  by  this  court  in  a  recent  decision, 
and  the  authorities  sustaining  that  view  were  there  approved.  Piazzek  v. 
White,  23  Kan.  621. 

The  supreme  court  of  Connecticut,  in  an  action  involving  the  title  to  380 
bags  of  meal  which  had  been  purchased  from  a  larger  number  of  similar  bags, 
considered  this  question,  and  while  holding  that  where  the  articles  sold  from 
a  larger  number  differed  in  quality,  quantity,  or  value,  a  separation  was  es- 
sential to  transfer  the  title,  stated  that,  "where  the  subject-matter  of  a  sale  is 
part  of  an  ascertained  mass  of  uniform  quality  and  value,  no  selection  is  re- 
quired; and  in  this  class  of  cases  it  is  affirmed  by  authorities  of  the  highest 
character  that  severance  is  not,  as  a  matter  of  law,  necessary  in  order  to  vest 
the  legal  title  in  the  vendee  to  the  part  sold.  The  title  may  and  will  pass  if 
such  is  the  clear  intention  of  the  contracting  parties,  and  if  there  is  no  other 
reason  than  want  of  separation  to  prevent  the  transfer  of  the  title."  Chap- 
man v.  Shepard,  39  Conn.  413;  Kimberly  v.  Patchin.  19  X.  Y.  330;  Pleas- 
ants v.  Pendleton,  6  Rand.  473;  Hurff  v.  Hires,  40  N.  J.  Law,  581;  Car- 
penter v.  Graham,  42  Mich.  191,  3  N.  W.  Rep.  974;  Waldron  v.  Chase,  37 
Me.  414;  J?on-  v.  Barker,  8  Cal.  603,  and  11  Cal.  393;  Phillips  v.  Ocmulyee 
Mills,  55  Ga.  633;  Young  v.  Miles,  20  Wis.  646;  Clark  v.  Griffith,  24  N.  Y. 
595;  Lobdell  v.  Stowell,  51  IST.  Y.  70;  Groat  v.  Gile,  Id.  431;  Gardner  v. 
Dutch,  9  Mass.  426. 

A  further  citation  of  cases,  or  an  extended  examination  of  the  conflicting 
decisions  upon  this  question  is  unnecessary  here.  A  very  elaborate  and  care- 
ful review  of  the  authorities  is  made  by  Mr.  Benjamin  in  his  treatise  on 
Sales,  in  which  he  reaches  the  conclusion  that,  when  the  property  sold  is  part 
of  a  mass  made  up  of  units  of  unequal  quality,  such  as  cattle  out  of  a  herd, 
their  selection  being  material,  the  decisions  all  hold  that  the  title  will  not  pass 
until  a  selection  has  been  made,  but  that  the  weight  of  recent  American  au- 
thority sustains  the  proposition  that  when  property  is  sold,  to  be  taken  out  of 
a  specific  mass  of  uniform  quality,  the  title  will  pass  at  once  upon  the  making 
of  the  contract,  if  that  appears  to  be  the  intention  of  the  parties.  1  Benj. 
Sales,  §§  469^487.  The  present  case  falls  within  this  authority,  which  we 
deem  to  be  controlling,  and  hence  there  must  be  an  affirmance  of  the  judg- 
ment of  the  district  court. 

(All  the  justices  concurring.) 


Pkttigrew  v.  Mills  and  another. 

{Supreme  Court  of  Kansas.    June  11,  1887.) 

Landlord  and  Tenant— Estoppel. 

The  generul  rule,  that  a  tenant  cannot  dispute  the  title  of  his  landlord  as  long  as 
the  tenant  holds  possession  derived  originally  from  the  landlord,  affirmed;  there 
being  no  facts  in  the  case  that  bring  the  defendant  in  error  C.  K.  Mills  within  any 
of  the  exceptions  to  the  rule. 

{Syllabus  by  Simpson,  C.) 

Error  from  Allen  county. 
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Action  brought  before  a  justice  of  the  peace  by  the  plaintiff  in  error  against 
C.  K.  Mills,  one  of  the  defendants  in  error,  to  recover  $50  rent  of  80  acres  of 
land,  and  $100  for  waste  committed  by  Mills  while  a  tenant  of  plaintiff  dur- 
ing the  rent  year  1884.  The  defendant  C.  K.  Mills  moved  the  court  to  bring 
in  as  a  co-Uefendant  James  Mills,  his  son.  This  motion  was  allowed,  over 
the  objection  of  the  plaintiff.  James  Mills  then  filed  an  answer,  averring 
that  he  was  the  legal  and  equitable  owner  of  the  land  occupied  by  C.  K.  Mills, 
and  moved  the  court  to  certify  the  case  to  the  district  court  as  one  involving 
the  title  to  real  estate.  This  was  done,  and  the  case  duly  certified  to  the  die? 
trict  court.  The  land  is  the  W.  J  of  the  N.  E.  J  of  section  No.  17,  township 
24,  range  20,  situated  in  Allen  county.  It  originally  belonged  to  the  Leav- 
enworth, Lawrence  &  Galveston  Railroad  Company,  sold  by  them  to  Henry 
Tidman,  and  by  T  id  man  and  wife  conveyed  to  plaintiff  in  error  by  general 
warranty  deed  on  the  fifteenth  of  December,  A.  D.  1880.  The  defendant  in 
error  claims  title  by  quitclaim  conveyance  from  William  J.  Richards  and  wife 
of  date  eleventh  February,  1885.  Richards  claims  title  by  virtue  of  a  judg- 
ment in  his  favor  against  the  Leavenworth,  Lawrence  &  Galveston  Railroad 
Company  rendered  in  the  Allen  county  district  court  on  the  fifth  of  July,  1876, 
a  sale  on  execution,  and  a  purchase  at  such  sale.  In  the  amended  petition  in 
the  case  of  W.  G.  Richards  against  the  Leavenworth,  Lawrence  &  Galveston 
Railroad  Company,  filed  August  10, 1875,  there  is  an  allegation  in  these  words: 
"(4)  That  since  the  occurrence  of  said  act,  as  hereinbefore  mentioned,  the  de- 
fendant B.  S.  Henning  has  been  appointed,  by  the  proper  and  legal  authori- 
ties, receiver,  under  the  laws  of  the  United  States,  of  said  company,  and  has 
now  the  control  and  management  of  the  property."  Henning,  as  receiver,  is 
made  a  party  to  the  amended  petition,  but  the  records  fail  to  show  any  service 
of  summons  on  him. 

Other  facts  are  recited  in  the  opinion. 

H.  A.  Ewing  and  P.  H.  Harrut,  for  plaintiff  in  error.  Knight  <&  Foust, 
for  defendants  in  error. 

Simpson,  C.  We  shall  only  consider  one  of  the  numerous  questions  raised 
on  this  record.  The  one  urged  with  great  vigor  and  persistency  by  counsel 
for  plaintiff  in  error,  as  to  the  effect  of  the  appointment  of  a  receiver  for  the 
Leavenworth,  Lawrence  &  Galveston  Railroad  Company,  is  not  presented  in 
such  a  manner  that  it  can  be  carefully  considered.  The  only  reference  to  it 
in  the  record  is  in  the  fourth  paragraph  of  the  amended  petition  in  the  case 
of  W.  L.  Richards  against  the  Leavenworth,  Lawrence  &  Galveston  Rail- 
road Company,  and  B.  S.  Henning,  receiver,  and  this  does  not  allege  by 
what  court,  in  what  action,  or  for  what  purpose  he  was  appointed, — whether 
he  qualified,  and  took  charge  of  all  or  any  of  the  property  of  the  company. 
Whether  the  land  in  controversy  was  ever  in  his  custody,  or  what  disposition 
was  made  of  it,  is  not  developed.  Under  this  state  of  the  record,  we  will  not 
undertake  to  pass  upon  the  questions  of  the  validity  of  the  title  of  Richards, 
derived  by  a  judicial  sale  on  his  judgment  against  the  railroad  company. 
The  general  rule  is  that  a  tenant  cannot  dispute  the  title  of  his  landlord  as 
long  as  such  tenant  holds  possession  derived  originally  from  the  landlord. 
Brenner  v.  Bigelow,  8  Kan.  496. 

The  record  shows  that  the  defendant  C.  K.  Mills  rented  the  land  in  contro- 
versy from  the  plaintiff  in  error,  for  the  rent  years  of  1882, 1883,  and  1884,  at 
an  annual  rental  of  $50  per  year;  that  the  rent  for  the  years  1882  and  1883 
was  paid.  On  the  tenth  day  of  November,  1884,  the  plaintiff  in  error  com- 
menced this  action  before  a  justice  of  the  peace  to  recover  the  sum  of  $50  for 
rent  for  the  year  1884,  and  the  sum  of  $100  value  of  a  building  removed  from 
the  land  by  the  defendant. 

By  the  terms  of  the  lease  the  annual  rent  was  to  be  paid  in  time  for  the  pay- 
ment of  taxes  on  the  land.    The  defendant  C.  K.  Mills  made  a  motion  in  the 
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Justice's  court  that  James  Mills  be  brought  in  as  a  co-defendant  to  the  action, 
for  the  reason  that  he  claimed  to  own  the  land,  and  to  be  entitled  to  the  rent  for 
the  year  1884.  This  motion  was  sustained,  over  the  objection  of  the  plain- 
tiff in  error,  and  the  justice  certified  the  case  to  the  district  court  because  it 
appeared  that  the  title  to  the  land  was  involved  in  the  controversy.  In  the 
district  court  an  amended  petition  was  filed,  and  the  defendants  jointly  filed 
an  answer  in  which  it  is  alleged  that  the  land  was  purchased  by  James  Mills 
on  the  eleventh  day  of  February,  1884,  from  Richards  and  wife,  the  then 
owners,  and  was  rented  by  James  Mills  to  0.  E.  Mills  for  the  rent  year  com- 
mencing on  the  first  day  of  March,  1884,  and  ending  on  the  first  day  of  March, 
1885,  for  $50  per  year;  that  James  Mills  sold  the  building  described  in  the 
plaintiff's  amended  petition  to  0.  K.  Mills,  and  delivered  the  same  to  him. 
The  case  was  tried  at  the  March  term,  1885,  of  the  Allen  county  district  court, 
a  jury  being  waived.  There  was  a  general  finding  and  a  judgment  for  the 
defendant. 

James  Mills  is  the  son  of  G.  K.  Mills,  the  other  defendant,  and,  at  the  time 
of  the  alleged  purchase  by  him  of  the  land,  was  living  and  rented  a  farm  in 
the  state  of  Missouri.  The  preliminary  negotiations  of  the  purchase  by  Mills 
from  Richards  was  conducted  by  0.  K.  Mills,  the  father.  The  mother  of  James 
Mills  loaned  him  what  money  was  paid  at  the  date  of  the  purchase,  and  his 
father  and  mother  executed  their  promissory  note  for  the  balance  due.  Even 
the  date  of  this  purchase  is  doubtful  under  the  evidence.  The  deed  from 
Richards  and  wife  to  James  Mills  is  dated  February,  1885,  but  it  is  claimed 
that  this  deed  was  executed  in  lieu  of  one  made  and  delivered  some  time  pre- 
vious, in  which  there  was  a  misdescription  of  the  land.  €.  K.  Mills  testified 
that  he  had  paid  his  son  $50  for  the  rent  of  the  land  for  the  rent  year  of  1884; 
but  when  and  where  he  paid  he  could  not  tell.  He  did  not  know  that  the 
plaintiff  in  error  was  his  landlord,  although  that  relation  existed  for  at  least 
three  years.  He  did  not  proclaim  to  the  agent  of  the  plaintiff  in  error,  who 
served  a  notice  to  quit  on  him  in  the  fall  of  1884,  that  he  was  renting  from 
his  son  James.  A  man  who  desired  to  rent  the  land  from  plaintiff  in  error 
in  January,  1884,  if  he  could  get  possession  of  it,  had  a  conversation  with  C. 
K.  Mills  about  possession,  in  which  Mills  declared  that  he  had  received  no  no- 
tice to  leave,  and  that  he  would  retain  it  for  another  year.  He  never  seems 
to  have  disputed  the  title  of  his  landlord  until  after  this  action  was  commenced. 
There  is  not  a  particle  of  testimony  in  the  record  tending  to  make  any  show- 
ing  that  brings  C.  K.  Mills  within  the  exceptions  to  the  rule  that  a  tenant  can- 
not dispute  the  title  of  his  landlord. 

We  recommend  that  the  judgment  of  the  district  court  of  Allen  county  be 
reversed,  and  the  same  remanded,  with  instructions  to  grant  a  new  trial. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Kansas  City,  Ft.  S.  &  G.  R.  Co.  v.  Keixey,  by  his  Next  Friend. 
(Supreme  Court  of  Kansas.    June  11, 1887.) 

t  NBOT.roKNCB— Railroads— Trespasser  on  Train. 

Where  a  toy  15  years  old  gets  upon  a  freight  train  wrongfully,  and  as  a  trespasser, 
for  the  purpose  of  riding  without  paying  his  fare,  and  is  commanded  by  the  brake- 
man  to  jump  off  the  train  while  in  dangerous  motion,  in  the  night-time,  and  in 
obedience  to  that  command,  and  in  fear  of  being  thrown  off,  jumps  off  the  train,  and 
is  run  over  and  injured,  the  company  is  liable. 

2.  Same— Acts  of  Bhakeman. 

It  is  within  the  scope  of  the  general  authority  of  a  brakeman  on  a  freight  train  to 
prevent  trespassers  from  getting  on  the  train,  and  to  remove  such  persons  who 
wrongfully  get  thereon;  but  if,  in  so  doing,  he  does  not  exercise  care  and  caution, 
but  acts  wantonly  or  maliciously,  and  an  injury  results,  the  railroad  company  is 
liable. 

(Jfyttabus  by  doffston,  G.) 
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Error  from  Johnson  county. 

William  Kelley  brought  this  action  by  his  next  friend,  Giles  Milhoan,  against 
the  Kansas  City,  Fort  Scott  &  Gulf  Railroad  Company,  to  recover  damages 
for  injuries  received  by  being  forcibly  ejected  from  a  freight  train  by  the  em- 
ployes of  the  railroad  company  in  charge  of  the  train  of  the  defendant.  Trial 
in  the  district  court  of  Johnson  county  by  jury.  Verdict  and  judgment  for 
the  plaintiff  for  $4,000,  and  defendant  brings  the  case  here  on  error. 

Wallace  Pratt  and  Blair  &  Perry,  for  plaintiff  in  error.  A.  Smith  Deven- 
ney,  for  defendant  in  error. 

Clogston,  C.  It  appears  from  the  evidence  that  on  the  night  of  the  six- 
teenth of  June,  1884,  while  the  north-bound  freight  train  on  the  defendant's 
railroad  stopped  for  water  south  of  the  city  of  Olathe  about  one  mile,  William 
Kelley  got  on  the  freight  train,  between  two  freight  cars,  for  the  purpose  of 
going  to  Kansas  City;  that  he  had  no  ticket,  and  no  money  to  pay  his  fare; 
that  he  had  been  working  in  Galena,  Cherokee  county,  Kansas,  and  had  been 
sick,  and  was  beating  his  way  home  to  Kansas  City  on  the  railroad*  When 
the  train  started,  and  before  it  reached  the  station  at  Olathe,  a  brakeman 
passing  oyer  the  train  discovered  the  boy  on  the  draw-head  between  the  cars, 
and  he  was  asked  by  the  brakeman  where  he  was  going,  and  if  he  had  any 
money  to  pay  his  fare;  and  the  boy  told  him  he  was  going  to  Kansas  City, 
and  was  without  any  money,  and  could  not  pay  fare.  The  brakeman  then  di- 
rected- him  to  get  off  the  train.  He  said  he  would  if  they  would  slow  up  or 
stop  the  train.  He  was  then  informed  by  the  brakeman  that  the  train  was 
going  slow  enough  for  him  to  get  off,  and  that  he  must  jump  off  the  train. 
The  boy  then  climbed  onto  the  ladder  on  the  side  of  the  car.  The  brakeman 
stepped  from  the  car  he  was  on  to  the  end  of  the  car  where  the  boy  was,  and 
told  him  to  get  off  or  he  would  throw  him  off.  In  obedience  to  this  demand, 
he  jumped  off  the  train,  and  in  falling  his  leg  was  caught  under  the  Wheels  of 
the  car,  and  his  foot  and  ankle  crushed.  He  was  picked  up  by  a  man  and  car* 
ried  to  a  hotel,  and  it  was  found  necessary  to  amputate  his  leg  between  the 
knee  and  ankle. 

The  evidence  does  not  disclose  what  the  duties  of  a  brakeman  are  on  the 
defendant's  road.  We  presume,  in  the  absence  of  a  rule  denning  his  duties, 
that  under  the  general  scope  of  his  employment  as  a  servant  of  the  company 
on  the  train,  concerned  in  its  management,  and  aware  of  the  fact  that  a  per- 
son who  got  upon  the  train  with  the  intent  to  ride  thereon,  without  paying 
fare,  was  a  trespasser,  and  the  implied  authority  in  such  case,  is  an  infer- 
ence from  the  nature  of  the  business,  and  its  actual,  daily  exercise  according 
to  the  common  observation  and  experience.  Added  to  this,  the  testimony  of 
the  brakeman,  who  answered,  when  asked  how  it  happened,  that  he  stood  by 
and  let  Long,  another  brakeman,  do  all  the  talking  with  this  young  man:  "I 
was  to  keep  them  off  of  my  end  of  the  train,  and  he  was  to  keep  them  off  of 
his."  ,. 

Assumingthat  the  brakeman  had  authority  to  pnt  trespassers  off  the  train 
in  a  lawful  manner,  yet  defendant  insists  that  if  the  act  was  done  as  the 
plaintiff  claims,  and  the  boy  was  forced  off  the  train  while  it  was  running  at 
a  speed  of  eight  miles  per  hour,  on  a  dark  night,  it  cannot  be  said  that  the 
brakeman  was  acting,  in  so  doing,  under  the  scope  of  his  employment  so  as 
to  make  the  company  liable.  In  this  the  defendant  is  mistaken.  Assuming 
the  case  made  by  the  plaintiff,  the  act  complained  of  was  reckless,  wanton, 
and  illegal;  and,  if  done  within  the  scope  of  his  employment  and  authority, 
he  was  acting  for  the  defendant,  and  not  for  himself.  The  removal  of  tres- 
passers from  the  train  was  within  the  implied  authority,  and  became  theduty 
of  the  servants  in  charge  of  the  train ;  and  the  fact  that,  in  so  exercising  that 
right  or  duty,  they  acted  negligently  and  wantonly,  and  caused  the  boy  to 
jump  off  the  train  while  running  at  a  speed  unsafe  for  him  to  get  off,  and  he 
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is  injured,  will  not  exonerate  the  defendant.  Ramsden  v.  Boston  &  A.  R. 
Co.,  104  Mass.  117 ;  HiQgins  v.  Watefvliet  Turnpike  Co.,  46  N.  Y.  23;  North- 
western R.  Co.  v.  Hack,  66  HI.  238;  Kline  v.  Central  Pac.  R.  Co.,  37  CaL  400. 

Tbe  defendant  had  the  right  to  pat  him  off  from  its  cars,  and  in  doing  so 
could  use  such  force  as  was  necessary  to  eject  him,  but  in  so  doing  must  ex- 
ercise the  right  with  ordinary  care  and  prudence  on  its  part,  and,  if  the  train 
was  moving  at  such  a  rate  of  speed  as  to  render  it  unsafe,  and  the  night  was 
dark,  they  must  stop  or  slow  up  the  train.;  and  the  mere  fact  that  the  boy 
was  on  the  train  as  a  trespasser  was  not  such  negligence  as  to  relieve  the  de- 
fendant from  this  obligation,  and  gave  its  servants  no  license  to  negligently 
and  wantonly  eject  him  in  a  manner  liable  to  do  him  great  bodily  harm.  Mor- 
gan v.  Commissioners  Miami  Co.,  27  Kan.  89.  And  it  could  make  no  differ* 
ence  whether  he  was  ejected  by  actual  force  or  by  threats,  if  he  jumped  from 
the  train  in  obedience,  to  a  command  of  the  brakeman.  He  being  a  boy  15 
years  old,  he  would  not  be  expected  to  use  that  degree  of  judgment  and  dis- 
cretion that  would  be  expected  and  required  of  an  adult.  He  believed,  and 
be  had  a  right  to  believe,  that  force  would  be  used  to  eject  him ;  and  when  he 
saw  the  brakeman  coming  towards  him,  threatening  to  throw  him  off,  he  can- 
not, under  the  circumstances,  be  charged  with  negligence  for  not  having  waited 
longer,  Kline  v.  Central  Pac.  R.  Co.,  37  Cal.  404;  Moulton  v.  Aldrich,  28 
Kaa.  312. 

Again,  he  was  assured  that  it  was  safe  to  get  off  the  train,  and  that  it  was 
not  necessary  to  slow  up.  Belying  upon  either,  the  defendant  cannot  be 
heard  to  say  that  his  injury  was  caused  by  his  own  negligence.  What  he  was 
guilty  of  was  in  getting  on  the  train  without  being  prepared  to  comply  with 
the  regulations  of  the  company  in  relation  to  the  carrying  of  passengers,  and 
trying  to  beat  his  way  on  the  train ;  but.  at  the  time  of  the  injury,  defendant 
well  knew  of  this  negligence,  and  was  informed  of  the  facts  which  showed 
him  to  have  been  a  trespasser  on  the  train  without  right,  save  such  right  as 
the  defendant  owed  even  to  trespassers.  And  we  believe  the  true  rule  and 
doctrine  to  be  that  a  railroad  company  is  bound  to  exercise  their  dangerous 
business  with  due  care  to  avoid  injury  to  others,  even  to  the  protection  of  a 
trespasser  who  is  not  guilty  of  contributory  negligence.  Beems  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  58  Iowa,  155,  12  N.  W.  Rep.  222;  Keffe  v.  Milwaukee 
&  St.  P.  Ry.  Co.,  21  Minn.  207;  Kansas  City  Ry.  Co.  v.  Fitzsimmons,  22 
Kan.  686. 

The  defendant  complains  of  the  instructions  given  by  the  court  to  the  jury. 
Some  of  these  objections  we  deem  of  not  sufficient  importance  to  receive  com- 
ment. Others  are  covered  by  the  general  discussion  of  the  questions  in  this 
opinion.  The  defendant  particularly  complains  of  a  part  of  the  sixth  instruc- 
tion, which  is  as  follows:  "And  I  charge  you  that  the  plaintiff's  right  to  re- 
cover is  not  affected  by  his  having  contributed  to  the  injury,  unless  he  was 
at  fault  in  so  doing/'  The  general  rule  is  that  one  cannot  recover  for  an  in- 
jury if  he  is  guilty  of  negligence  directly  contributing  to  the  injury.  Yet, 
under  the  facts  in  this  case,  if  the  plaintiff  was  guilty  of  negligence,  it  was 
in  boarding  the  defendant's  train  without  first  procuring  a  ticket,  or  having 
money  to  pay  his  fare;  in  other  words,  in  attempting  to  beat  the  company, 
and  be  transported  for  nothing.  Technically  speaking,  the  jumping  off  the 
train  by  the  plaintiff  was  negligence;  and  this  instruction,  in  speaking  of  the 
plaintiff's  negligence,  was  considering  this  class  of  negligence.  In  fact,  the 
only  claim  of  negligence  relates  to  these  two  acts  of  the  plaintiff.  We  admit 
that  these  acts  establish  negligence  taken  and  considered  by  themselves  alone, 
unexplained  by  circumstances  and  motives,  where  those  acts  result  in  the  in- 
jury. In  the  first  instance,  the  negligent  act  of  the  plaintiff  was  discovered 
by  the  defendant  before  the  injury;  and,  after  this  discovery,  by  the  slightest 
care  on  the  part  of  the  defendant  the  in j ury  could  have  been  prevented .  Then, 
can  it  be  said  or  claimed  that,  by  reason  of  this  negligent  act,  the  plaintiff 
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was  injured  ?  As  to  the  latter,  it  was  caused  by  the  acts  of  defendant's  serv- 
ants while  in  the  discharge  of  their  master's  business.  If  the  plaintiff  had 
voluntarily  jumped  from  the  train  when  discovered,  while  the  train  was  in 
dangerous  motion,  or  doing  so  without  sufficient  provocation  or  ground  for 
alarm,  or  in  anticipation  of  danger  where  none  existed,  or  the  failure  to  ex- 
ercise reasonable  care  and  caution,  situated  as  he  then  was,  and  the  like,  would 
not  justify  or  excuse  him.  So  the  mere  negligent  act  alone,  when  shown, 
will  not  always  determine  the  right  of  recovery.  The  act  may  exist,  and  yet 
be  the  result  of  no  fault  of  him  who  commits  it.  We  see  no  error  in  this  in- 
struction. Nelson  v.  Atlantic  &  P.  R.  Co.,  68  Mo.  593;  City  of  Wyandotte 
v.  White,  13  Kan.  192. 

The  defendant  again  presents  a  single  sentence  from  the  ninth  instruction, 
and  claims  it  to  be  error:  "Plaintiff  was  only  required  to  exercise  ordinary 
care  to  avoid  injury."  The  ninth  instruction,  taken  altogether,  we  think 
was  properly  given.  It  was  as  follows:  "(9)  Plaintiff  was  only  required  to 
exercise  ordinary  care  to  avoid  injury;  but  this  requisite  could  only  be  com- 
plied with  by  the  exercise  of  that  degree  of  caution  which  persons  of  his  age 
and  intelligence  and  of  ordinary  prudence  would  use  under  the  same  condi- 
tions of  danger,  and  with  like  knowledge  of  the  situation. "  This  i  nstruction, 
viewed  in  the  light  of  the  facts,  properly  states  the  law  applicable  to  the  facts. 
The  plaintiff  was  on  a  train,  and  a  trespasser.  lie  was  entitled  to  no  protec- 
tion from  an  injury  resulting  from  his  own  acts  or  conduct,  and  could  claim 
no  protection  from  injuries  received  while  so  trespassing  on  the  defendant's 
train,  resulting  from  the  ordinary  and  usual  operation  and  management  of  the 
defendant's  train ;  but  to  meet  and  protect  himself  against  the  wrongful  acts 
of  the  defendant,  he  was  not  required  to  exercise  more  than  ordinary  care, 
considering  his  age,  his  situation  and  condition  and  surrounding  dangers. 
When  he  became  a  trespasser  upon  the  train,  he  had  no  right  to  believe  that, 
by  reason  of  that  fact,  he  was  to  be  negligently  or  wantonly  expelled,  or 
ejected  in  a  manner  that  would  result  in  serious  injury  to  himself.  Tovmley 
v.  Chicago,  M.  6-  St.  P.  Ry.  Co.,  53  Wis.  626,  11  N.  W.  Kep.  55. 

In  conclusion,  defendant  insists  that  the  special  findings  of  the  jury  show 
passion  towards  the  defendant.  We  have  carefully  examined  the  special  find- 
ings, and  find  no  evidence  of  this  charge;  but,  on  the  contrary,  find  all  of  the 
special  findings  supported  by  some  evidence.  True,  upon  some  questions 
the  evidence  was  conflicting;  but  because  the  jury  believe  one  set  of  wit- 
nesses, and  disbelieve  others,  is  not  of  itself  evidence  of  passion  or  preju- 
dice. Kansas  Pac.  Ry.  Co.  v.  Kurikel,  17  Kan.  145;  Whitaker  v.  Mitchell, 
58  Cal.  362. 

We  find  no  error  in  the  record,  and  therefore  recommend  that  the  judgment 
of  the  court  below  be  affirmed. 

By  tiie  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Stephens  and  others  v.  Board  of  County  Com'rs  Leaver 

and  others. 

{Supreme  Oourt  of  Kansas.    June  11,  1887.) 

Highways — Notice — Appearance. 

The  owner  of  certain  land  through  which  it  was  proposed,  in  1882,  to  layout  and 
open  a  public  highway,  was  not  personally  served  with  any  notice  of  the  time  and 
place  of  the  meeting  of  the  viewers  to  view  the  road,  nor  was  any  notice  thereof 
given  to  any  of  his  agents  residing  in  the  county,  but  subsequently  the  owner  aj>- 
peared  before  the  board  of  county  commissioners,  and  asked  that  its  action  in  or- 
dering the  laying  out  and  opening  of  the  road  be  considered,  which  whs  refused. 
Thereupon  he  asked  pay  for  the  damages  caused  to  his  land  by  the  locution  and 
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opening  of  the  road.    Held,  that  his  appearance  before  the  board  of  county  com- 
missioners was  a  general  one,  and  that  the  defect  in  the  proceedings  on  account  of 
the  want  of  notice  upon  him  was  cured  thereby. 
(Syllabus  by  the  Court.) 

Error  from  Leavenworth  county. 

/.  W.  Green,  for  plaintiffs  in  error.  S,  B.  WTieat  and  J.  H.  Atwood,  for 
defendants  in  error. 

Horton,  C.  J.  This  action  was  originally  brought  by  Nelson  T.  Stephens 
to  vacate  an  order  made  by  the  board  of  county  commissioners  of  Leaven- 
worth county  laying  out  a  road  through  certain  land  owned  by  him  in  that 
county,  and  also  to  prevent  the  road  from  being  opened.  The  petition  al- 
leged, among  other  things,  "that  the  land  is  well  fenced,"  and  that  "said 
Nelson  T.  Stephens  is  the  owner  in  fee-simple  and  in  possession  thereof,  and 
has,  by  himself,  his  tenants,  and  agents,  been  in  the  possession  and  actual 
occupancy  of  the  same  during  all  of  the  time  of  the  happening  of  the  griev- 
ances complained  of."  The  petition  also  alleged  that  no  notice  was  given 
him  or  his  agents  of  the  time  and  place  of  meeting  of  the  viewers  as  pre- 
scribed by  section  4,  c.  89,  Comp.  Laws  1885.  After  the  commencement  of 
this  action,  Nelson  T.  Stephens  died,  and  on  January  26,  1885,  such  proceed- 
ings were  had  in  the  district  court  that  the  cause  was  revived  in  the  names  of 
the  heirs  of  said  Stephens.  Upon  the  trial,  the  plaintiffs  offered  to  introduce 
evidence  tending  to  support  the  allegations  of  the  petition.  The  defendants 
objected,  upon  the  ground  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  objection  was  sustained  by  the  court,  and 
judgment  rendered  for  the  defendants.  Plaintiffs  excepted,  and  bring  the 
case  here. 

In  support  of  a  reversal  of  the  judgment  of  the  district  court  State  v. 
Farry,  23  Kan.  731,  and  Commissioners  Chase  Co.  v.  Cartter,  30  Kan.  581, 
1  Pac.  Rep.  814,  are  cited.  These  cases  decided  that,  before  a  public  road  can 
be  laid  out,  the  land-owner  or  his  agent,  if  residing  in  the  county,  must  bz 
notified  of  the  time  and  place  of  the  meeting  of  the  road-viewers,  unless  no- 
tice thereof  is  waived.  Passing  over  the  question  whether  it  appears  from 
the  allegations  of  the  petition  that  Nelson  T.  Stephens,  or  any  of  his  agents, 
resided  in  the  county  at  the  time  the  road  proceedings  were  instituted  and 
carried  on,  we  think  it  decisive  of  this  case  that  the  petition  shows  Stephens 
waived  the  notice  prescribed  in  section  4  of  said  chapter  89.  Ogden  v. 
Stokes,  25  Kan.  517;  County  ComWs  v.  Heed,  33  Kan.  34,  5  Pac.  Rep.  453. 

The  petition  alleges  that  Stephens  "asked  the  said  board  of  county  commis- 
sioners to  reconsider  their  said  act  in  ordering  the  laying  out  of  and  opening 
said  road,  which  they  refused  to  do,  and  he  asked  them  to  pay  him  the  dam- 
ages which  would  he  caused  by  said  act,  but  so  far  they  have  utterly  failed 
and  neglected  to  do  so,  or  give  the  same  consideration."  The  allegations  ol 
a  pleading  are  to  be  taken  most  strongly  against  the  pleader,  and,  under  this 
construction,  the  petition  clearly  shows  that  Stephens  made  a  general  appear- 
ance before  the  board  of  county  commissioners  for  the  purpose  stated  in  the 
petition,  and  that  such  appearance  was  in  no  way  special  or  limited.  By  his 
action  the  defect  in  the  proceedings  on  account  of  the  want  of  notice  upon  him 
was  fully  cured. 

The  judgment,  therefore,  of  the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 
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Greenwadb  v.  De  Camp.    (No.  11,835.) 

{tivpreme  Court  of  California.    June  3,  1887.) 

Public  Lawdb— Right  to  Purchase— Successive  Applications. 

Section  3417,  Pol.  Code  Cal.,  relating  to  contests  fox  the  privilege  of  purchasing 
state  land,  provides  that,  after  an  order  of  reference  to  a  court,  by  the  surveyor 
general,  unless  the  contestant  bring  his  action  within  60  days,  "his  rights  in  the 
premises  and  under  his  application  cease."  Plain  tin;  having  once  failed  to  bring 
nis  action  under  such  reference,  tiled  another  application,  obtained  a  second  refer- 
ence, and  brought  his  action.  Held,  that  he  was  not  debarred  from  bringing  such 
action  by  his  first  default,  and  that  the  second  reference  conferred  jurisdiction  on 
the  court  to  try  such  action. 

Department  1.    Appeal  from  superior  court,  San  Bernardino  county. 

Plaintiff  filed  with  the  surveyor  general  his  application  to  purchase  certain 
state  lands,  and  his  intention  to  contest  the  title  of  defendant,  who  was  then 
holding  said  lands  under  a  certificate  of  purchase,  in  the  manner  prescribed 
by  sections  3414,  3415,  Pol.  Code  Gal.  A  reference  was  made  to  the  superior 
court  of  San  Bernardino  county,  but  plaintiff  neglected  to  bring  his  action 
within  the  60  days  prescribed  by  section  3417,  Id.  Thereafter  he  made  a  second 
application,  obtained  another  reference,  and  brought  his  action.  The  court 
held  that,  by  his  former  default,  he  had  forfeited  his  right  to  contest  defend- 
ant's title,  and  that  the  second  order  of  reference  conferred  no  jurisdiction  to 
try  the  case.    Judgment  for  defendant.    Plaintiff  appeals. 

Byron  Waters,  for  appellant.    Paris  &  Goodcell,  for  respondent. 

Temple,  J.  This  is  a  contest  for  the  privilege  of  purchasing  state  land. 
The  defendant  first  made  application  for  the  right  to  purchase  June  21, 1884. 
The  plaintiff  afterwards  made  application  to  purchase  the  same  land,  and  ini- 
tiated a  contest  with  the  defendant  under  sections  3414  and  3415,  Pol*  Code. 
The  order  of  reference  was  made,  but  the  plaintiff  did  not  commence  his  ac- 
tion in  the  proper  court  within  60  days,  and  no  action  was  ever  brought  to 
determine  such  contest.  November  8, 1885,  after  the  lapse  of  the  60  days,  the 
plaintiff  made  another  application  to  purchase  the  land,  and  procured  another 
order  in  due  form,  referring  the  case  to  the  superior  court  to  try  the  contest. 
Section  3417,  Pol.  Code,  is  as  follows :  "Unless  the  party  contestant  commences 
his  action  within  sixty  days  after  the  order  of  reference  is  made,  his  rights  in 
the  premises  and  under  his  application  cease." 

It  is  contended  that,  not  having  brought  suit  on  the  contest  inaugurated 
on  the  first  application  within  60  days,  the  plaintiff  was  barred  from  contest- 
ing the  validity  of  the  defendant's  certificate  of  purchase,  and  that  the  sec* 
ond  order  of  reference  did  not  confer  jurisdiction  upon  the  court.  We  see  no 
ground  whatever  for  such  contention.  Even  if  the  effect  of  the  failure  to 
bring  suit  on  the  first  reference  would  have  the  effect  of  depriving  plaintiff  of 
the  right  to  make  a  second  application  to  purchase,  still  the  last  order  of  ref- 
erence gave  the  court  jurisdiction  to  try  the  contest.  The  court  might  have 
determined  the  case  for  the  defendant  on  the  ground  that  plaintiff  had  failed 
to  bring  his  suit  within  60  days.  But  we  do  not  think  such  failure  to  bring 
suit  could  have  that  effect.  No  doubt  the  effect  was  to  work  a  forfeiture  of 
all  rights  of  plaintiff,  both  in  the  application  and  in  the  premises.  But  he 
then  stood  just  like  any  other  person.  If  there  was  any  way  in  which  he 
could  afterwards  acquire  a  right,  there  is  nothing  in  this  statute  to  prevent. 
If  he  had  no  right  in  the  premises,  he  was  in  no  worse  position  with  reference 
to  the  land  than  any  other  person  who  had  no  right.  His  last  application  can- 
not in  any  way  be  helped  out  by  the  first,  for  his  rights  to  the  premises  ceased 
when  he  was  in  default.    This  section  goes  no  further* 

Judgment  reversed,  and  cause  remanded. 

,  We  concur:    McRinstry,  J..;  Patehsou,  J. 
v.l4p.no.4 — 12 
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Dean  t>.  Grimes.    (No.  11,638.) 

{Supreme  Court  of  California.    June  8.  1887.) 

1.  Insolvency— Noticb  to  Creditors— Computation  of  Time. 

Under  an  amendment  to  the  California  insolvent  act  of  1852,  (St.  1863,  p.  760,) 
the  county  court,  on  the  filing  of  the  insolvent's  petition,  is  required  to  issue  no- 
tice to  the  creditors  calling  them  to  meet  on  a  day  not  less  than  30  days  thereafter. 
Held,  that  such  a  notice  issued  on  December  7th,  and  returnable  January  6th  fol- 
lowing, was  sufficient. 

2.  Same— Validity  of  Discharge— Court  and  Jury. 

Where,  in  an  action  on  a  promissory  note,  a  discharge  in  insolvency,  under  the 
California  insolvent  act  of  1852,  was  pleaded,  and  the  court,  after  reading  to  the 
jury  certain  sections  of  that  act,  and  of  the  amending  act  of  1876,  relating,  not  only 
to  fraud  and  misconduct  on  the  part  of  the  insolvent  as  avoiding  the  discharge,  but 
also  to  the  form  of  the  proceedings,  instructed  them  that  any  failure  to  comply 
with  said  sections  would  avoid  the  discharge,  held  error,  as  not  only  submitting 
the  question  of  fraud  or  misconduct,  but  also  of  literal  compliance  with  the  formal 
requirements  of  the  statute,  which  was  a  matter  of  record  to  be  passed  on  by  the 
court. 

3.  Same— Instructions. 

If  such  instructions  mean  that  the  jury  should  scrutinize  the  petition,  schedule, 
and  affidavit  in  the  insolvency  proceedings  for  any  false  statement  of  the  insolvent, 
they  are  erroneous  as  omitting  to  charge  on  the  fraud  necessary  to  avoid  the  pro- 
ceedings. 

4.  Same— Jurisdiction  of  Court. 

An  instruction  that,  the  statute  being  novel  and  extraordinary ,  and  in  derogation 
of  common  law,  everything  bearing  on  the  question  of  jurisdiction  must  appear 
affirmatively,  held  error,  as  the  jurisdiction  of  a  county  court  is  a  question  for  the 
court;  and,  if  the  record  shows  want  of  jurisdiction,  it  should  not  have  been 
admitted  in  evidence. 

5.  Same — Fraudulent  Preferences. 

Under  section  8  of  the  California  insolvent  act  of  1876,  forbidding  preferences, 
and  declaring  void  all  assignments  of  parts  of  the  insolvent's  estate  within  two 
months  of  the  filing  of  his  petition,  an  instruction  that  a  failure  to  comply  with 
said  section  would  avoid  the  insolvent's  discharge  is  erroneous,  since  the  only  pen- 
alty prescribed  by  the  statute  for  attempting  to  prefer  a  creditor  within  the  two 
months  is  a  recovery  of  the  property  by  the  assignee.  To  constitute  a  fraud  which 
will  avoid  the  discharge,  the  transfer  must  have  been  made  out  of  the  usual  course 
of  business. 

6.  Same — Acts  Avoiding  Discharge. 

In  such  case  the  sole  question  for  the  jury  is  whether  the  defendant,  having  had 
the  benefit  of  the  insolvent  act,  "  had  concealed  any  part  of  his  property  or  estate, 
or  given  (knowingly)  a  false  schedule,  or  committed  any  fraud  under  the  provis- 
ions of  the  act"  ofi852,  and  its  amendments. 

Department  1.    Appeal  from  superior  court,  Merced  county, 
Schell  &  Bond  and  R.  H.  Ward,  for  appellant.   Wigginton,  Creed  &  Hatves, 
for  respondent. 

McKiK8TRY,  J.  The  action  was  brought  on  a  promissory  note,  the  defense 
being  a  discharge  under  the  insolvency  act  of  1852.  It  is  urged  by  plaintiff 
(respondent)  that  the  county  court  never  acquired  jurisdiction  of  the  estate 
of  the  defendant,  alleged  insolvent,  because  there  was  no  sufficient  publica- 
tion of  a  notice  for  the  appearance  of  his  creditors.  By  an  amendment  of  the 
insolvent  act  of  1852,  the  county  judge,  on  the  filing  of  the  insolvent's  peti- 
tion, was  required  to  order  the  clerk  to  issue  notice  calling  the  creditors  to 
appear  on  a  specified  day,  not  less  than  SO  days  from  the  first  publication  of 
the  notice.  St.  1863,  p.  750.  In  Grimes  v.  His  Creditors,  the  first  publica- 
tion was  on  December  7,  1878.  The  return-day  was  January  6,  1879.  The 
order  of  the  judge,  and  the  publication  thereunder,  were  sufficient  to  bind  the 
creditors  of  the  insolvent.     Wilson  v.  His  Creditors,  55  Cal.  476. 

The  court  below,  vis  portion  of  its  charge,  read  to  the  jury  sections  2,  8,  4, 

7.  27,  28,  29,  and  32  of  the  insolvent  law  of  1852,  and  section  8  of  the  act  of 
March  31,  1876,  (St.  1875-76,  p.  682;)  and  then  instructed  the  jury:  "If  you 


Digitized  by 


Google 


Cal.]  .  DEA»  V.  QBIMXS.  179 

believe  from  the  evidence  that  the  defendant,  I.  C.  Grimed,  violated'  any  of 
this  law,  or  failed  in  any  manner  to  fully  comply  with  all  provisions  and  re- 
quirements of  said  law,  your  verdict  must  be  for  the  plaintiff.  These  insolv- 
ency proceedings  are  novel  and  extraordinary, — created  by  statute  in  dero- 
gation of  the  common  law, — and  should  be  strictly  enforced.  The  proceed- 
ings in  insolvency  are  special,  and  no  intendments  can  be  made  in  favor  of 
the  jurisdiction.  Everything  beaiing  upon  that  question  must  appear  affirm- 
atively. "    The  defendant  duly  excepted. 

The  instructions  were  erroneous  and  misleading.  They  did  not  alone  aub- 
mit  to  the  jury  the  issue  whether  the  defendant  had  committed  any  of  the 
frauds,  or  been  guilty  of  the  misconduct  mentioned  in  section  32  of  the  act  of 
1852,  and  in  section  8  of  the  act  of  1876,  but  they  also  left  to  the  jury  to  de- 
cide, and  apparently  informed  them  that  their  verdict  should  turn  on  the  de- 
cision, whether  the  defendant  had  literally  complied  with  the  requirements  of 
sections  2,  8,  and  4  of  the  act  of  1852,  which  treat  of  the  form  and  contents 
of  the  insolvent's  petition,  his  schedule,  and  his  oath.  But  the  petition, 
schedule*  and  affidavit  were  introduced  as  evidence  in  the  present  action,  and 
were  proved  by  record.  Whether  they  were  defective  "in  any  manner" 
was  a  question  of  law  for  the  court,  and  ought  not  to  have  been  submitted  to 
the  jury.  If  such  was  not  the  intention  of  the  instructions,  but  one  other 
meaning  can  reasonably  be  given  them.  They  must  have  been  intended  to 
inform  the  jury  it  was  their  duty  to  inquire  whether  the  petition  or  schedule 
or  oath  contained  any  statement  which  was  false,  and,  if  they  found  such 
false  statement,  to  render  a  verdict  for  the  plaintiff.  But,  if  that  interpreta- 
tion can  be  given  the  instructions,  they  were  clearly  erroneous,  since  they 
eliminated  from  the  conditions  which  would  justify  a  verdict  for  plaintiff  the 
element  of  fraud.  Tevis  v.  Hicks,  41  Gal.  128;  Dean  v.  Baker,  64  Cal.  282. 
Thus,  for  instance,  the  jury  were  told  that  the  insolvency  proceedings  were 
"novel  and  extraordinary,"  in  derogation  of  common  law,  and  "special;" 
and,  if  the  defendant  had  failed  in  any  manner  to  comply  with  section  four, 
their  verdict  must  be  for  the  plaintiff. 

The  clause  of  the  instructions  given,  that  everything  bearing  on  the  ques- 
tion of  "jurisdiction"  must  appear  affirmatively,  is,  like  the  rest,  somewhat 
ambiguous.  If  by  "jurisdiction"  was  meant  the  power  of  the  county  court 
to  enter  the  judgment  of  discharge,  no  question  as  to  its  power  could  arise 
except  such  as  were  presented  in  the  record  of  the  proceedings  in  Grimes  v. 
His  Creditors.  Every  such  question  was  one  of  law,  which  it  was  the  duty 
of  the  court  in  this  action  to  decide.  If  the  record  in  Grimes  v.  His  Credit* 
ors  showed  want  of  jurisdiction,  the  court  below  should  not  have  admitted  it 
in  evidence.  No  other  objection  to  the  jurisdiction  has  been  argued  than  the 
one  considered  at  the  beginning  of  this  opinion.  It  was  not  for  the  jury  to 
inquire  whether  the  judgment  discharging  defendant,  Grimes,  from  his  debts 
was  or  was  not  valid,  as  they  should  deem  the  publication  of  notice  to  cred- 
itors was  or  was  not  sufficient.  The  question  for  the  jury  to  determine  was 
whether  the  defendant,  having  had  the  benefit  of  the  insolvent  act,  "hadcon- 
eealed  any  part  of  his  property  or  estate,  or  given  (knowingly)  a  false  sched- 
ule, or  committed  any  fraud  under  the  provisions  of  the  act"  of  1852  and  its 
amendments.    St.  1852,  p.  75,  §  82. 

•  The  court  below  told  the  jury  that,  if  defendant  violated  or  in  any  manner 
failed  to  comply  with  section  8  of  the  supplemental  act  of  1876,  (St.  1875-76, 
p.  582, )  the  verdict  m  ust  be  for  the  plaintiff.  This  was  error.  The  mere  giv- 
ing of  a  preference  to  one  creditor,  without  intent  to  delay  or  defraud  others, 
is  not  in  itself,  and  independent  of  the  statute,  a  fraud.  Section  8  of  the  act 
of  1876  provides  that  the  assignment  of  any  part  of  an  insolvent's  estate, 
within  two  months  prior  to  his  filing  his  petition,  is  void,  and  that  the  as- 
signee may  recover  the  property  attempted  to  be  assigned.  The  penalty  im- 
posed upon  an  attempt  to  prefer  a  creditor  within  the  two  months  is  the  re- 
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covery  by  the  assignee  in  Insolvency  of  the'  property  which  the  insolvent  haft 
sought  to  transfer.  If  section  32  of  the  act  of  1852  refers  at  all  to  section  8 
of  the  act  of  1876,  still  to  constitute  a  fraud  as  against  a  creditor,  which  can 
be  asserted  after  the  discharge,  it  must  at  least  be  made  to  appear  that  the  as- 
signment was  not  made  "in  the  usual  and  ordinary  course  of  business  of  the 
debtor." 
Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:    Patebson,  J.;  Temple,  J. 

72  CaL  US 

Hegard  t>.  California  Ins.  Co.    (No.  11,078.) 

(Supreme  Court  of  California.    June  14,  1887/ 

1.  Tirk  Inbuhancb— Policy— Depreciation  Clause— Evidence. 

The  material  question  tinder  the  "depreciation  "  clause  in  a  policy  of  fire  insurance 
is,  what  was  the  actual  condition  and  value  of  the  property  insured  at  the  time  of 
the  fire?  And,  vhere  there  is  no  evidence  for  the  company  upon  that  point,  it  is 
harmless  error  to  refuse  to  admit  testimony  aa  to  the  probable  depreciation  prior  to 
the  issuance  of  the  policy. 

2.  ApPEAii— What  Open— Proceedings  Below. 

A  motion,  on  appeal,  to  consider  the  judgment  roll  only,  on  the  ground  that  the 
proceedings  in  the  court  below  for  a  new  trial  were  not  had  within  the  time  al- 
lowed by  law  therefor,  should  be  overruled,  where  no  objection  was  made  in  the 
court  below  to  the  proposed  bill  of  exceptions,  or  to  the  hearing  of  the  motion  for 
a  new  trial. 

In  bank.    Appeal  from  superior  court,  Plumas  county. 
Action  on  a  policy  of  fire  insurance.    On  rehearing.    See  11  Pac.  Rep.  594. 
E.  W.  McQraw,  for  appellant.      W.  W.  Kellogg  and  R.  H.  F.  Variel,  for 
respondent. 

.  Patekson,  J.  It  ig  urged  by  respondent  that  the  proceedings  in  the  court 
below  for  a  new  trial  were  not  within  the  time  allowed  by  law  therefor,  and 
that  in  consequence  thereof  we  should  consider  only  the  judgment  roll  on  this 
appeal.  It  is  sufficient  to  say,  in  answer  to  this  proposition,  that  no  objection 
was  made  in  the  court  below  to  the  proposed  bill  of  exceptions,  or  to  the  hear- 
ing of  the  motion  for  a  new  trial.  The  appellant  prepared  and  served  its  pro- 
posed bill  of  exceptions.  The  respondent,  without  objection,  proposed  amend- 
ments thereto.  The  court,  without  objection,  settled  the  bill,  fixed  a  time  for 
argument,  heard  and  decided  the  motion  for  a  new  trial,  without  any  sugges- 
tion from  respondent  that  the  proceedings  had  not  been  commeneed  in  time  or 
prosecuted  with  diligence.  Under  these  circumstances,  we  think  that  the  re- 
spondent's objections  ought  not  to  be  heard  in  this  court.  The  record  is 
silent  upon  the  question  whether  any  extension  of  time  was  given  by  order 
or  stipulation.  Gray  v.  Nwnan,  63  Gal.  220.  The  plaintiff  recovered  a  judg- 
ment of  91,950,  and  from  that  judgment,  and  an  order  denying  a  motion  for 
a  new  trial,  the  defendant  appealed. 

It  is  contended  by  appellant  that  the  plaintiff  ought  not  to  recover  because 
he  overvalued  the  property,  and  because  he  falsely  represented  that  he  was 
the  sole  owner  of  the  property  insured.  The  policy  contained  stipulations 
that,  in  the  event  of  false  representations  in  regard  to  any  of  these  matters, 
the  policy  should  be  void.  Upon  these  issues  the  court  found  in  favor  of  the 
plaintiff,  and  the  findings  are  supported  by  the  evidence. 

In  the  policy  upon  which  the  plaintiff  founded  his  right  to  recover,  there  is 
this  provision  as  to  the  measure  and  mode  of  computing  the  damages:  "In  no 
case  shall  the  claim  be  for  a  greater  sum  than  the  actual  damage  to  or  cash 
value  of  the  property  at  the  time  of  the  fire.  *  *  *  The  cash  value  of 
property  destroyed  or  damaged  by  fire  shall  in  no  case  exceed  what  would 
be  the  cost  to  the  assured,  at  the  time  of  the  fire,  of  replacing  the  same;  and. 
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In  case  of  the  depreciation  of  snob  property  from  else  or  otherwise,  a  suitable 
deduction  from  the  cash  cost  of  replacing  the  same  shall  be  made  to  ascertain 
the  actual  cash  value. M  Upon  these  provisions  in  the  policy,  and  the  rulings 
of  the  court  on  the  evidence  offered  on  this  topic,  the  appellant  places  its 
chief  reliance  for  a  reversal  of  the  judgment.    The  record  is  as  follows: 

"William  Kinzie,  witness  for  plaintiff,  testified:  'Am  a  carpenter  and 
mechanic.  Know  the  cost  of  building  in  Quincy  for  many  years  past  Was 
well  acquainted  with  Hegard's  saloon  that  was  burned.  At  the  time  of  the 
fire  it  would  have  coat  $1,264  to  replace  that  building.  In  October,  1883,  ma- 
terials were  a  little  higher  than  at  the  time  of  the  fire,  and  then  it  would  have 
cost  $1,384.  Cross-examination.  What  is  a  reasonable  deduction  from  your 
cost  of  replacing  the  building  for  depreciation  in  the  value  of  the  original 
building,  which  was  built  in  1856  or  1857  ?  [Objected  to  as  not  cross-exam- 
ination; that  the  question  was  irrelevant  and  immaterial.  Objection  sus- 
tained, and  defendant  excepted.] ' 

aG.  B.  Somner,  called  for  plaintiff,  testified  same  as  witness  Kinzie, 

"DEFENDANT'S  TESTIMONY. 

UQ.  B.  Somner,  recalled  for  defendant,  testified:  •  Of  the  $1,264,  cost  of  re- 
placing that  building,  $809  would  be  for  the  original  building,  and  the  rest 
for  the  additions.  Question.  What  would  be  a  reasonable  deduction,  from 
your  estimate  of  the  cost  of  replacing  the  building,  for  depreciations  in  the 
value  of  the  original  building,  which  was  built  in  1856  or  1857?  [Objected 
to  by  plaintiff  as  immaterial,  irrelevant,  and  incompetent.]  The  Court  to 
Counsel  for  Defendant.  Depreciation  from  what  time?  Mr.  McQraw.  Prom 
the  time  the  building  was  built.  The  Court.  That  is  not  proper.  1  will  al- 
low you  to  prove  depreciation  since  the  policy  was  issued,  but  not  before. 
[Objection  sustained.    Defendant  excepted  to  the  ruling.] '" 

This  point  of  contention  raised  between  counsel  and  the  court  as  to  the  pe- 
riod of  depreciation,  it  seems  to  us,  is  one  of  form  and  theory,  and  without 
merit  or  application.  The  age  of  the  building  is  not  an  essential  element  of 
the  criterion  for  damages  which  is  prescribed  by  the  contract.  The  material 
questions — the  ultimate  facts  to  be  determined — are,  what  was  the  actual 
condition  of  the  building  immediately  before  the  fire?  To  what  extent  was 
it  worn  or  dilapidated  by  use  or  by  the  elements?  How  much  worse  was  its 
condition  than  a  new  building  of  the  same  plan,  form,  and  execution,  and 
what  is  a  reasonable  deduction  for  the  depreciation?  The  time  when  the 
building  was  erected  is  immaterial.  The  house  may  have  been  built  at  one 
time,  painted  at  another,  decorated  still  later,  improved  at  intervals,  and  the 
exact  time  when  it  reached  its  best  finish  be  forgotten.  How,  then,  shall  we 
apply  the  rule  contended  for  by  defendant?  The  facts  in  this  case  illustrate 
its  inapplicability.  Many  and  great  changes  had  been  wrought  in  the  form 
and  substance  of  the  building.  After  a  quarter  of  a  century  the  original 
building  was  transferred  to  another  lot.  A  part  of  the  sills  had  been  re- 
moved, and  new  ones  put  in  their  places,  portions  of  the  floor  were  treated 
in  like  maner,  new  lathing  was  substituted,  the  ceiling  was  plastered,  the 
walls  were  "patched,"  and  papered,  the  wainscoting  repaired,  and  a  brick 
chimney  added.  In  January,  1882,  a  new  wing  was  attached,  and  in  Au- 
gust, 1883,  an  addition  was  erected,  which  appears  to  have  been  fully  half 
as  large  as  the  original  building.  To  enable  a  witness  to  apply  intelligently 
the  rule  contended  for  in  this  case  he  must  have  watched  for  nearly  30  years 
the  changes  which  had  occurred  in  the  building  by  use  thereof,  and  by  action 
of  the  elements.  But/  as  stated  before,  the  period  of  time  through  which  the 
building  had  passed  is  immaterial;  the  material  question  being  what  was  ite 
actual  condition  and  value  at  the  time  of  the  fire?    The  word  "depreciation1* 
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seems  to  have  been  used  by  the  parties  to  the  contract  rather  in  the  sense  of 
deterioration  than  in  its  strict  signification. 

No  other  effort  was  made  by  defendant  to  show  the  condition  or  value  of 
the  building  than  as  shown  in  the  above  copy  of  the  record*  We  think, 
therefore,  that  the  failure  of  the  defendant  to  show  the  actual  detriment,  if 
any,  for  which  a  deduction  should  be  allowed,  was  due  to  its  adherence  to  an 
immaterial  matter.  The  fact  that  the  court  erroneously  proposed  another  and 
more  limited  period  of  "depreciation"  was  not,  under  the  circumstances,  such 
an  error  as  could  have  operated  to  the  prejudice  of  the  defendant. 

The  witnesses  Kinzie  and  Somner  were  experts,  knew  the  building,  %nd 
could  have  stated,  no  doubt,  how  much  less  the  old  building  was  worth  than 
the  new  one,  the  value  of  which  they  had  fixed  in  the  sum  of  $1,264.  The 
evidence  is  sufficient  to  Justify  the  findings  of  the  court  as  to  the  value  of  the 
building.  Mr.  Dorsch,  agent  for  defendant,  testified  that  he  examined  the 
whole  property  insured,  including  the  building,  and  thought  the  values  were 
fair.  It  is  conceded  by  respondent  that  the  judgment  is  excessive  to  the 
amount  of  $185,  the  value  of  certain  articles  which  the  court  below  consid- 
ered under  the  description  of  "  bar-room  fixtures. n 

The  cause  is  remanded,  with  directions  to  the  superior  court  to  modify  the 
judgment  by  substituting  the  figures  "61.765, "  for  the  figures  "61,950. »  In 
«11  other  respects  the  judgment  and  order  are  affirmed. 

We  concur:    Seabls,  C.  J.;  Thornton,  J.;  MoFahland,  J. 

(72  Cal.  628)  "" 

Thompson  and  others  v.  Sprat.    (No.  11,791.) 

{Supreme  Court  of  California,    Jane  14,  1387.) 

2.  Public  Lands— Mining  Claims— Right  to  Locate— Mr  nobs. 

Minors,  who  are  citizens  of  the  United  States,  may  locate  placer  mining  claims. 

2.  Same— Evidence  or  Citizenship. 

The  uncontradicted  testimony  of  a  father  that  his  children  were  born  in  California 
Is  sufficient  proof  that  they  are  citizens  of  the  United  States  for  the  purposes  of  the 
mining  law.    The  provision  in  Rev.  St.  U.  8.  )  2321,  for  proof  of  citizenship  by  af- 
fidavit, is  not  exclusive  of  other  modes  of  proot 
ft.  Same. 

Proof  of  birth  within  the  United  States  is  sufficient  to  establish  the  citizenship  of 
one  setting  up  a  claim  to  mineral  lands,  In  the  absence  of  a  showing  of  subjection 
to  a  foreign  power. 
4.  Same— Notice  of  Location. 

The  fact  that  the  notice  of  location  was  recorded  before  it  was  posted,  does  not 
render  the  location  invalid. 

ft.  Same— Principal  and  Agent— Ratification. 

The  bringing  of  a  suit  by  the  principsl  to  quiet  title  to  a  placer  mining  claim  lo- 
cated for  him  by  his  agent,  without  his  knowledge,  is  a  sufficient  ratification  of  the 
agent's  location. 

6.  Quieting  Title— Complaint— Necessart  Allegations. 

A  complaint  in  a  suit  to  quiet  title  to  a  placer  mining  claim  Is  not  defective  for 
failing  to  allege  that  the  plaintiff  is  a  citizen  of  the  United  States. 

7.  Same— Evidence— Amended  Notice. 

In  a  suit,  by  a  father  and  his  five  children  to  quiet  title  to  a  placer  mining  claim, 
an  "amended"  notice  of  location  is  admissible  in  evidence  although  it  omits  the 
names  of  two  of  the  children  on  the  first  notice,  and  inserts  the  names  of  two  of  the 
others  in  their  place. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Amador  county. 

Suit  to  quiet  title  by  appellants,  Alex.  Thompson,  Matilda  Thompson,  Mar* 
garet  Thompson,  Bedelia  Thompson,  James  Thompson,  and  Alex.  Thomp- 
son, Jr.,  a  minor,  by  his  guardian  ad  litem. 
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The  complaint  Is  as  follows:  "Now  come  the  above-named  plaintiffs*  by 
their  attorneys,  Eagon  &  Armstrong,  and  for  cause  of  action  allege  that  on 
the  ninetieth  day  of  June,  1883,  by  an  order  of  superior  court  of  said  Amador 
county  duly  made  on  that  day,  and  before  the  tiling  of  this  complaint,  the 
said  James  Thompson  was  appointed  guardian  ad  litem  for  A.  Thompson,  a 
minor;  that  plaintiffs  are  now,  and  for  a  long  time  hitherto  have  been,  the 
owners  of,  in  the  possession  of,  and  entitled  to  the  possession  of,  that  certain 
piece  or  parcel  of  land  situated,  lying,  and  being  in  the  county  of  Amador,, 
state  of  California,  and  bounded  and  particularly  described  as  follows:  The 
N.  t  of  the  N.  i  of  S.  £.  £  and  the  N.  J  of  the  6.  i  of  N.  £.  J  of  S.  E.  4  of 
section  17,  and  the  W.  £  of  the  K.  W.  |  of  the  S.  W.  £  of  section  16,  town- 
ship (5)  five  north,  range  ten  east,  M.  D.  M.,  containing  70  acres;  that  said 
defendant  claims  an  estate  and  interest  in  the  above-described  tract  of  land 
adverse  to  the  said  plaintiffs;  that  the  said  claim  of  defendant  is  without  any 
right  whatever,  and  that  the  said  defendant  has  not  any  estate,  right,  title, 
or  interest  whatever  in  the  said  land  or  premises,  or  any  part  thereof.  Where- 
fore plaintiffs  pray  for  judgment  (1)  that  defendant  may  be  required  to  set 
forth  the  virtue  of  his  claim,  and  that  all  adverse  claims  of  the  defendant 
may  be  determined  by  a  decree  of  this  court;  (2)  that,  by  said  decree,  it  be 
adjudged  that  the  defendant  has  no  estate  or  interest  whatever  in  or  to  said 
land  in  this  complaint  described,  and  that  the  right,  title,  and  interest  of 
plaintiffs  therein  to  said  land  is  good  and  valid;  (3)  that  the  defendant  be 
forever  enjoined, "  etc. 

J,  A.  Eagon  and  A.  C.  Brown,  for  appellants.  Rust  &  Caminetti,  for  re- 
spondent. 

Hatke,  0.  The  action  is  in  relation  to  a  placer  mining  claim  in  Amador 
county,  and  was  brought  by  Alex.  Thompson,  Sr.,and  his  five  children  men- 
tioned below.  At  the  trial  a  notice  of  location  was  introduced  in  evidence, 
dated  January  20,  1882,  and  signed  with  the  names  Alex.  Thompson,  James 
Thompson,  Alex.  Thompson,  Jr.,  and  Matilda  Thompson.  The  plaintiffs 
then  offered  what  they  styled  an  "amended"  notice,  which  bore  the  same 
date,  and  contained  a  fuller  description  of  the  property,  and  was  signed  with 
the  names  Alex.  Thompson,  Matilda  Thompson,  Margaret  Thompson,  and 
Bedelia  Thompson.  It  will  be  observed  that  the  second  notice  omits  two  of 
the  names  on  the  first,  and  inserts  two  new  names  in  their  place.  The  de- 
fendant objected  to  the  introduction  of  the  second  notice,  on  the  ground  that 
it  was  not  an  "amended"  notice  inasmuch  as  the  names  were  not  the  same, 
and  that  no  abandonment  of  the  first  notice  had  been  shown.  The  court  sus- 
tained the  objection,  and  excluded  the  evidence. 

We  think  this  was  error.  There  does  not  appear  to  be  any  statute  of  this 
state  providing  for  amending  notices  of  location  as  is  the  case  in  Colorado. 
But  we  see  no  reason  why,  if  locators  have  any  apprehension  as  to  the  suffi- 
ciency of  their  notice,  they  may  not  put  up  another  one.  Whether  the  sec- 
ond notice  is  to  be  treated  as  an  original  notice,  or  whether  it  relates  back  to 
the  posting  of  the  first  one,  is  a  question  as  to  its  effect  which  it  is  not  ma- 
terial  to  consider.  In  the  present  case  the  rights  of  James  Thompson  and 
Alex.  Thompson,  Jr.,  whose  names  were  on  the  first  notice,  but  not  on  the 
second,  could  not  be  affected  by  the  posting  of  the  second  notice.  Morton  v. 
Solambo  Co.,  26  Cai.  527;  Gore  v.  McBrayer,  18  Cal,  588.  Margaret  and  Bedelia 
Thompson  had  nothing  to  do  with  the  first  notice.  Their  rights  rested  on 
the  second,  which,  as  to  them,  was  an  original  notice;  and  they  were  cer- 
tainly entitled  to. have  it  introduced  in  evidence.  With  respect  to  the  two 
who  were  on  both  notices,  we  think  that  they  also  were  entitled  to  have  the 
second  introduced  in  evidence.  The  second  would  not  operate  as  an  abandon* 
ment  of  the  first.  Weill  v.  Luoerne  Co.,  11  Nev.  212,  213.  But  it  was  not 
necessary  to  show  such  abandonment  to  render  the  second  notice  admissible. 
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The  question  as  to  the  rights  of  the  plaintiffs,  as  between  themselves,  does 
not  arise  in  this  action. 

Upon  the  close  of  the  plaintiffs'  evidence  several  motions  for  nonsuit  were 
made  and  granted*  The  first  motion  was  as  to  Margaret  and  Bedelia  Thomp- 
son. Their  notice  of  location  having  been  excluded*  the  motion  was  granted; 
but,  as  above  shown,  the  exclusion  of  the  notice  was  erroneous.  The  do* 
fendant  then  moved  for  a  nonsuit  as  to  James,  Matilda,  and  Alex.  Thompson, 
Jr.  This  motion  was  denied  as  to  Matilda,  and  granted  as  to  the  others.  It 
was  upon  four  grounds,  viz.:  That  they  were  not  citizens  of  the  United 
States;  that  they  were  minors  at  the  time  of  the  location;  that  the  use  of 
their  names  was  unauthorized;  and  that  the  notice  was  recorded  before  it 
was  posted. 

Were  the  plaintiffs  citizens  of  the  United  States  at  the  time  the  location 
was  made?  We  think  the  evidence  shows  that  they  were.  The  father  testi- 
fied as  follows:  MI  and  each  of  my  co-locators  were,  at  the  time  of  location  of 
said  mining  claim,  citizens  of  the  United  States.  My  children  were  born  in 
the  state  of  California."  The  testimony  that  all  the  locators  were  "citizens" 
would  perhaps  have  been  excluded,  as  being  a  conclusion  of  the  witness,  if  it 
hod  been  objected  to.  But,  it  having  been  allowed  to  go  in  without  objec- 
tion, we  think  it  was  of  itself  sufficient  to  prevent  a  nonsuit  upon  this  ground. 
With  reference  to  the  children,  the  matter  was  put  beyond  cavil  by  the  state* 
ment  that  they  were  born  in  California.  The  provision  of  the  statute  is  that 
"all  persons  born  in  the  United  States,  and  not  subject  to  any  foreign  power, 
excluding  Indians  not  taxed,  are  declared  to  be  citizens  of  the  United  States." 
Rev.  St.  §  1992.  Here  citizenship  from  birth  is  the  rule.  Subjection  to  a 
foreign  power  is  the  exception.  A  case  will  not  be  presumed  to  fall  within 
the  exception.  Hence  proof  of  birth  within  the  United  States  is  sufficient, 
in  the  absence  of  a  showing  of  subjection  to  a  foreign  power.  See  Golden 
Fleece  Co.  v.  Cable  Con.  Co.,  12  Nev.  825,  826.  The  testimony  of  the  father 
was  good  evidence  of  the  place  of  birth.  The  provision  for  proof  of  citizen- 
ship by  affidavit,  if  it  applies,  (Rev.  St.  U.  S.  §  2821,)  is  not  exclusive  of  other 
modes  of  proof. 

Does  the  fact  that  these  plaintiffs  were  minors  at  the  time  of  the  location 
invalidate  the  notice  as  to  them?  We  have  not  been  referred  to  any  decision 
which  holds  that  it  does.  The  provision  of  the  statute  1b  that  mineral  deposits 
in  public  lands  are  open  to  "citizens  of  the  United  States,  and  those  who  have 
declared  their  intention, "  etc.  Section  2819.  No  requirement  that  the  citizen 
shall  be  of  any  particular  age  is  expressed;  and,  unless  we  are  prepared  to 
affirm  that  minors  are  not  citizens,  we  do  not  see  how  we  can  say  that  they 
are  not  entitled  to  the  benefit  of  the  act.  This  conclusion  is  strengthened  by 
the  circumstance  that  in  some  instances  the  statute  expressly  requires  that 
the  citizen  shall  be  of  age.  Thus,  in  reference  to  coal  lands,  the  provision  is 
that  "every  person  above  the  age  of  twenty-one  years  who  is  a  citizen  of  the 
United  States, "  etc.  Section  2347.  So  with  reference  to  homesteads  the  pro- 
vision is  that  "every  person  *  *  *  over  the  age  of  twenty-one  years,  and 
a  citizen, "  etc.  Section  2259.  The  expression  of  a  requirement  as  to  age  in 
some  instances,  and  the  omission  of  it  in  others,  is  significant.  Nor  is  there 
any  reason  in  the  nature  of  things  why  a  minor  may  not  make  a  valid  loca- 
tion. After  the  preliminary  steps  are  taken,  all  that  is  required  is  that  a 
certain  amount  of  work  shall  be  done,  if  the  minor  can  do  it,  or  can  get  any 
one  to  do  it  for  him,  the  condition  imposed  by  the  statute  is  fulfilled.  If  he 
eannot,  his  claim  lapses,  and  the  mine  is  open  to  location  by  others.  It  may 
be  added  that,  so  far  as  we  know,  it  is  the  practice,  in  many  mining  commu- 
nities, for  minors  to  locate  claims. 

Did  the  father's  want  of  authority  from  his  children  invalidate  the  notice 
as  to  them?  He  testified  as  follows:  "I  had  no  power  of  attorney  to  sign  the 
notice  for  my  children,  nor  to  authorize  Mr.  Price  to  sign  their  names.   None 
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of  them  gave  me  or  hitn  authority  to  sign  their  names.  *  *  *  I  nded  fot 
them,  but  without  their  knowledge,  until  after  their  names  were  signed,  no- 
tice recorded  and  posted."  Unless  there  is  an  implication  from  the  foregoing 
that  he  acted  with  their  knowledge  after  their  names  were  signed,  etc.,  it  does 
not  appear  that  there  was  any  ratification  by  all  the  children,  except  the  bring- 
ing of  the  suit. 

It  cannot  be  doubted  that  the  location  of  a  mining  claim  may  be  made  by 
agent,  (Gore  v.  MoBrayer,  18  Cal.  587;)  and  wherever  there  is  a  local  custom 
to  that  effect,  it  is  not  necessary  that  the  person  in  whose  name  a  location  is 
made  should  be  aware  that  it  has  been  made,  (Morton  v.  Solambo  Co.,  26  CaL 
534.)  In  the  absence  of  evidence  of  such  a  custom,  we  think  that  there  must  be 
either  authority  in  the  first  instance  or  a  ratification.  Whether  a  ratification 
will  be  presumed,  in  accordance  with  what  is  said  in  Qore  v.  MoBrayer,  above 
cited,  and  whether,  if  presumed  or  proven,  it  will  relate  back  to  the  posting, 
so  as  to  cut  off  intervening  rights,  (compare  Hibberd  v.  Smith,  67  Cal.  547,  4 
Pac.  Rep.  473,  8  Pac.  Rep.  46,)  need  not  be  decided;  for  the  bringing  of  the 
suit,  which  must  be  taken  to  have  been  by  authority,  is  a  sufficient  ratifica- 
tion; and,  as  far  as  the  record  goes,  we  cannot  know  that  there  were  any  in- 
tervening rights, — the  assertions  in  the  answer  being  denied  by  force  of  the 
statute,  and  the  defendant  not  having  introduced  any  evidence. 

Does  the  fact  that  the  notice  was  recorded  before  it  was  posted  render  it  in- 
valid ?  We  think  not.  No  record  is  necessary  in  the  absence  of  a  custom  re- 
quiring it.  Golden  Fleece  Co.  v.  Cable  Con.  Co.,  12  Nev.  323 ;  Southern  Cross 
Co.  v.  Europa  Co.,  15  Nev.  384;  Jupiter  Co.  v.  Bodie  Co.,  7  Sawy.  114, 11  Fed. 
Rep.  666.  No  such  custom  was  proved  in  this  case;  and  it  is  clear  that  the 
doing  of  an  unnecessary  act  cannot  vitiate  the  notice.  But,  if  such  a  custom 
were  shown,  we  do  not  think  the  mere  order  in  which  the  acts  are  done  of 
sufficient  importance  to  render  them  of  no  effect.  See,  generally,  North  Noon- 
day Co.  v.  Orient  Co.,  6  Sawy.  313, 1  Fed.  Rep.  522. 

This  motion,  therefore,  was  improperly  granted.  After  it  had  been  granted, 
the  defendant  moved  for  a  nonsuit  as  to  the  two  remaining  plaintiffs,  viz., 
Matilda  and  Alex.  Thompson,  St.,  partly  upon  grounds  already  considered, 
and  partly  upon  the  ground  that  the  dismissal  of  the  action  as  to  the  other 
plaintiffs  left  these  two  claiming  more  than  they  were  entitled  by  law  to 
hold.  But  in  such  case  the  location  is  good  for  as  much  as  the  party  is  en- 
titled to  hold,  and  void  for  the  excess  only  Richmond  Co.  v.  Rose,  114  U.  S. 
576,  5  Sup.  Ct.  Rep.  1055. 

It  results  that  the  nonsuit  as  to  Matilda  and  Alex.  Thompson,  Sr.,  was  im- 
properly granted. 

The  respondent,  however,  seeks  to  uphold  the  judgment  on  the  ground  that 
the  action  is  under  section  2326  of  the  United  States  Revised  Statutes,  and 
that,  so  treating  it,  the  complaint  is  defective  in  that  it  does  not  aver  that  the 
plaintiffs  are  citizens.  But  there  is  nothing  in  the  complaint  to  lead  anyone 
to  suppose  that  it  was  brought  under  the  provision  mentioned.  It  is  sufficient 
as  a  complaint  to  quiet  title  to  a  mining  claim.  See  Pralus  v.  Jefferson  Co., 
84  CaL  559;  Pralus  v.  Pacific  Co.,  35  Cal.  34.  The  plaintiff's  motive  in  bring- 
ing the  action,  or  the  use  which  he  may  be  able  to  make  of  the  judgment, 
should  he  obtain  one,  cannot  affect  the  question  of  the  sufficiency  of  the  com- 
plaint. 

In  the  case  of  Lee  Boon  v.  Tesh,  68  Cal.  44, 6  Pac.  Rep.  97,  and  8  Pac.  Rep.  621, 
the  complaint  itself  showed  that  it  was  brought  under  section  2326,  and  the 
question  whether  it  could  not  have  been  upheld  as  a  complaint  in  an  ordinary 
action  to  quiet  title  was  not  made  or  considered.  The  court  did  not  hold  that, 
in  all  actions  in  relation  to  mining  claims,  the  complaint  must  aver  the  citizen- 
ship of  the  plaintiffs.  It  guarded  its  decision  from  any  such  inference  by  say- 
ing: "We  must  not  be  understood  as  holding  that  in  all  actions  in  relation  to 
mining  claims,  it  is  necessary  for  plai  ntiffs  to  aver  citizenship. "    And  we  think 
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that  in  ordinary  actions  in  relation  to  mining  claims  the  general  allegation 
that  the  plaintiff  is  "the  owner, "  etc.,  covers  all  the  essential  elements  of  own* 
ership. 

We  therefore  advise  that  the  judgment  be  reversed*  and  the  cause  remanded 
for  a  new  trial. 

We  concur:    Belcher,  G.  C;  Foots,  0» 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment is  reversed,  and  cause  remanded  for  a  new  trial. 


(72  Cal.  461) 

Beal  o.  Stevens  and  others.    (No.  11,819.) 
(Supreme  Court  of  California.    June  4,  1887.) 

L  Mobtgaq*— Absioicmknt— Rklbas*— Bona  Pide  Purchase. 

A  mortgage,  as  recorded,  secured  five  notes.  When  the  first  note  was  paid,  the 
mortgagee,  who  had  assigned  the  mortgage,  by  the  direction  of  the  assignee  en- 
tered the  following  satisfaction  on  the  margin,  signing  and  acknowledging  it  him- 
self: *'  Full  payment  and  satisfaction  of  the  within  note  and  mortgage  hereby  ac- 
knowledged.'  The  assignment  of  the  mortgage  was  not  put  on  record.  Held,  that 
the  satisfaction  was  not  notice  to  subsequent  bona  jide  purchasers  for  value  and 
mortgagees  that  the  remaining  four  notes  were  unpaid. 

2.  Same— Series  of  Notes—Default  in  One— Satisfaction— Personal  Decree. 

The  right  given  in  the  mortgage  to  the  mortgagee  to  declare  all  the  five  notes 
secured  to  be  due  upon  default  in  any,  is  not  taken  away  by  a  satisfaction  put  on 
record  by  direction  of  the  mortgagee,  upon  payment  of  the  first  note;  and,  although 
not  entitled  to  a  decree  against  the  property,  the  mortgagee  may  yet  have,  if  he 
elects  to  use  his  option,  a  personal  decree  against  the  mortgagor  upon  the  last  three 
notes,  on  his  failure  to  pay  the  second. 

8.  Witness — Party— Fees. 

A  party  not  subpoenaed  by  his  adversary,  who  appears  and  testifies  in  his  own 
behalf  is  not  entitled  to  fees  and  mileage. 

.    Department  1.    Appeal  from  superior  court,  San  Bernardino  county. 

Hargrave  <&  Gray,  for  appellant.  Harris  &  Allen,  Curtis  &  Otis,  and  H. 
C  Rolfe,  for  respondents* 

McKikstry,  J.  The  action  is  to  foreclose  a  mortgage  on  certain  real  es- 
tate, given  January  18, 1883,  by  defendants  Stevens  and  Seymour,  to  secure 
their  five  promissory  notes  of  even  date  with  the  mortgage,  payable  to  J.  S. 
Loveland  or  order,  one,  two,  three,  four,  and  five  years  from  date,  with  inter* 
est  specified.  The  defendants  Curtis,  Soule,  and  Stacy  are  charged  i  n  the  com- 
plaint with  having  or  claiming  some  interest  in  the  premises,  which,  if  any, 
is  subject  to  the  Loveland  mortgage.  With  respect  to  every  matter,  except  a 
certain  question  of  costs,  as  to  which  there  is  a  bill  of  exceptions  in  the  record, 
the  cause  has  come  to  this  court  on  the  judgment  roll,  including  the  findings 
of  fact  and  law.  The  court  below  found  that,  on  the  day  of  their  date,  the 
notes  were  indorsed  for  value,  and  delivered  to  the  plaintiff,  and  the  plead- 
ings admit  that  the  plaintiff  has  ever  since  been  the  owner  and  holder  of  the 
five  notes,  except  the  first,  which  matured  in  January,  1884,  and  was  paid. 
There  is  also  a  finding  that  no  part  of  the  four  last  notes  has  been  paid  except 
one  year's  interest  on  each  of  them.  On  the  day  of  its  date  the  mortgage 
was  duly  recorded.  The  defendants  Stevens  and  Seymour  failed  to  pay  the 
second  of  the  promissory  notes  when  it  became  due,  or  any  part  thereof,  or 
any  part  of  the  interest,  making  default  therein.  The  mortgage  sought  to  be 
foreclosed  contained  a  stipulation  by  which  it  was  covenanted  that,  in  case 
default  should  be  had  in  the  payment  of  the  principal  of  any  note,  or  any  in- 
stallment of  interest,  as  the  same  should  become  due,  then  the  whole  sum  of 
all  the  notes  unpaid,  principal  and  interest,  should  become  at  once  due  and 
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payable,  at  the  option  of  the  mortgagee  or  his  assigns,  and  that  suit  could  be 
immediately  brought  for  the  foreclosure  of  said  mortgage,  etc.  On  default  oc- 
curring in  the  payment  of  the  second  note,  the  plaintiff  exercised  her  option 
to  treat  as  due  the  whole  amount  of  the  unpaid  notes,  and  commenced  this 
action  to  foreclose  for  the  whole,  on  the  third  day  of  December,  1885, 

The  court  found  that  on  the  nineteenth  day  of  February,  1884,  the  "plain- 
tiff caused  J.  S.  Loveland,  the  mortgagee,  to  discharge  the  mortgage;  and  the 
said  Loveland  thereupon,  with  his  own  consent  and  the  consent  of  the  plain- 
tiff and  the  defendants  Stevens  and  Seymour,  discharged  the  said  mortgage 
by  an  entry  in  the  margin  of  the  record  thereof,  signed  by  the  said  mortgagee, 
J.  S.  Loveland,  acknowledging  the  satisfaction  of  said  mortgage,  in  the  pres- 
ence of  the  recorder,  who  certified  said  acknowledgment;  which  entry  of 
sutisf  action  and  certificate  of  acknowledgment  are  in  the  words  and  figures 
fallowing,  to-wit:  Tull  payment  and  satisfaction  of  the  within  note  and 
mortgage  hereby  acknowledged.  J.  S.  Lovelam).  Signed  and  acknowl- 
edged before  me  this  nineteenth  day  of  February,  1884.  W.  F.  Holcomb, 
County  Recorder,  by  E.  A.  Nisbet,  Deputy.'  " 

On  the  nineteenth  of  February,  1884,  and  after  said  mortgage  was  dis- 
charged, the  defendant  Curtis  loaned  to  the  defendants  Stevens  and  Seymour 
$1,200,  and  took  a  note  therefor,  with  interest,  payable  one  year  after  date, 
to  secure  the  payment  whereof  Stevens  and  Seymour  executed  and  delivered 
to  Curtis  their  mortgage  on  all  the  real  property  described  in  the  complaint, 
which  mortgage  was  duly  recorded  on  the  day  of  its  date.  And  on  the  thir- 
tieth of  July,  1884,  the  defendants,  Soule  and  Stacy,  purchased  the  property 
of  Stevens  and  Seymour  in  good  faith,  and  for  a  valuable  consideration;  and 
on  the  day  last  mentioned  Stevens  and  Seymour  executed  and  delivered  to 
Soule  and  Stacy  a  deed  of  conveyance  of  the  property  aforesaid,  which  deed 
was  duly  recorded  on  the  same  day.  The  court  found  that  neither  the  de- 
fendant Curtis,  nor  the  defendants  Soule  and  Stacy,  or  either  of  them,  when 
they  parted  with  their  money,  respectively,  had  any  notice  or  knowledge 
that  any  of  the  notes  set  forth  in  the  complaint  had  been  indorsed  to  plain- 
tiff, or  that  plaintiff  had  any  interest  in  the  same,  or  any  part  thereof,  or  in 
said  mortgage. 

The  court  declared,  as  conclusions  of  law,  that  plaintiff  was  entitled  to  a 
personal  judgment  against  defendants,  Stevens  and  Seymour,  in  the  amount 
of  the  second  of  the  promissory  notes  only;  but  that  the  third,  fourth,  and 
fifth  of  the  notes  described  in  the  complaint  had  not  matured  when  the  ac- 
tion was  commenced,  because  the  mortgage  mentioned  in  the  complaint  was, 
on  the  nineteenth  of  February,  1884,  completely  canceled  as  to  all  its  condi- 
tions and  covenants.  Further,  that  the  plaintiff  recover  nothing  as  against 
the  defendants  Curtis,  Soule,  and  Stacy,  and  that  they  recover  their  costs, 
and  that  the  real  property  described  in  the  complaint  is  free  from  the  Love- 
land mortgage. 

The  court  erred  in  refusing  the  plaintiff  a  personal  Judgment  against  the 
defendants  Stevens  and  Seymour  for  the  last  three  notes  set  forth  in  the  com- 
plaint. The  contract  between  the  plaintiff's  assignor  and  those  defendants  is 
contained  in  the  notes  and  mortgage.  All  those  instruments  are  to  be  read 
together,  and,  in  case  of  the  default  mentioned  in  the  contract,  the  plaintiff, 
at  her  option,  was  entitled  to  treat  all  the  notes  as  due.  The  court,  as  a  court 
of  equity,  having  acquired  jurisdiction  by  reason  of  the  issues  with  respect  to 
the  existence  or  non-existence  of  a  mortgage  lien,  the  equity  which  author- 
ized and  required  a  personal  judgment  for  the  amount  of  the  second  note  au- 
thorized and  required  a  personal  judgment  for  all  the  unpaid  notes,  since  the 
court  finds  that  no  part  of  the  last  three  notes  had  been  paid.  The  satisfac- 
tion in  the  margin  of  the  record  of  the  mortgage,  if  it  operated  a  discharge  of 
the  mortgage  lien,  did  not  extinguish  the  mortgage  in  so  far  as,  with  the  notes, 
it  constituted  the  contract  of  loan.  The  plaintiff  was  not  estopped  from  assert- 
Cal.Rep.  12-15  P.— 39 
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ing  her  right  to  have  the  last  three  notes  paid,  according  to  the  terms  of  her 
contract,  by  a  marginal  entry  the  scope  and  purpose  of  which  was  to  release 
the  lien.  Even  if  the  acknowledgment  of  payment  of  "the  note"  is  evidence 
of  a  receipt  of  the  sum  due  on  all  the  notes,  such  evidence  was  entirely  over- 
come, to  the  satisfaction  of  the  court  below,  as  appears  from  the  finding  that 
no  part  of  the  last  three  notes  had  been  paid,  except  one  year's  interest. 

The  question  remains  to  be  decided,  what  was  the  effect  of  the  marginal 
entry  upon  the  rights  of  the  subsequent  mortgagee  and  subsequent  pur- 
chasers V  In  effect,  the  second  defense  of  the  fourth  amended  answer  of  the 
defendants  Stevens  and  Seymour  is  that  on  February  12,  1884,  they  agreed  to 
pay,  and  Loveland,  the  payee  named  in  the  notes,  agreed  to  accept,  in  extin- 
guishment of  their  obligation  to  pay  the  principal  and  accrued  interest  of  all 
the  notes,  the  sum  of  $§03;  that  in  pursuance  thereof,  and  on  the  nineteenth 
of  the  same  February,  they  paid  him  $303;  and  that  thereupon  Loveland  did 
in  writing  release  them  from  all  liability  and  obligation  on  said  mortgage, 
"and  satisfied  the  same  by  an  entry  in  the  margin  of  the  record  of  said  mort- 
gage." Further  the  defense  alleges,  "on  information  and  belief,  that  at  the 
time  of  the  agreement  mentioned  Loveland  had  the  notes  and  mortgage  in  his 
possession.  Further,  that  the  plaintiff  knew  of  all  the  transactions  of  Love- 
land with  the  said  defendants,  and  was  fully  aware  of  said  agreement,  and 
consented  and  agreed  thereto,  and  was  fully  aware  of  the  release  of  these  de- 
fendants, and  of  the  satisfaction  of  said  mortgage,  and  consented  thereto  at 
the  time  of  the    *    *    *    satisfaction  of  said  mortgage." 

It  is  urged  by  counsel  for  the  plaintiff  that  the  finding  of  the  court  below 
that  the  plaintiff  "caused  J.  S.  Loveland,  the  mortgagee,  to  discharge  the 
mortgage, "  and  that  Loveland,  "  with  the  consent  of  the  plaintiff, "  discharged 
the  same,  is  without  the  issues,  because  no  one  of  the  defendants  avers  in  his 
answer  that  plaintiff  caused  Loveland  to  discharge  the  mortgage.  But,  as 
we  have  seen,  defendants  Stevens  and  Seymour  aver  that  the  discharge  was 
with  the  consent  of  the  plaintiff,  and  the  court  found  that  the  discharge  was 
with  her  consent,  given  at  the  time.  It  is  not  necessary  to  decide  whether 
the  plaintiff's  demurrer  to  the  above-stated  second  count  of  the  fourth 
amended  answer  was  well  taken,  inasmuch  as,  so  far  as  sucli  defense  or  count 
was  a  plea  in  the  nature  of  accord  and  satisfaction,  the  court  below  found 
upon  it  adversely  to  the  defendants  Stevens  and  Seymour,  in  the  finding  that 
no  part  of  the  four  last  notes  had  been  paid  except  one  year's  interest  on  each. 

It  is  contended  by  app  -Hants  that  an  assignment  of  negotiable  notes  before 
maturity  carries  with  them  the  security,  and  a  satisfaction  of  a  mortgage  en- 
tered on  the  record  by  the  original  creditor,  after  he  has  sold  and  delivered 
the  notes,  is  a  mere  nullity;  that  the  party  buying  mortgaged  premises  must 
at  his  peril  ascertain  who  then  owns  the  notes  accompanying  the  mortgage, 
and  whether  the  same  have  been  actually  paid.  Even  if  it  should  be  conceded 
(in  the  absence  of  an  assignment  of  the  mortgage  and  its  registration)  that  a 
subsequent  purchaser  is  bound  to  know,  notwithstanding  a  discharge  of  rec- 
ord executed  by  the  mortgagee,  that  he  has  transferred  the  notes  the  mortgage 
was  given  to  secure,  and  the  mortgage  itself  as  an  incident  to  the  notes, — 
and  we  do  not  concede  it  or  decide  the  question, — yet  if  the  indorsee  or  trans- 
feree of  the  notes  consented  to  and  approved  of  the  discharge  of  the  mortgage 
by  the  mortgagee,  how  stand  the  equities  of  the  respective  parties? 

In  the  case  at  bar  the  plaintiff  comes  into  equity  to  assert  the  continuance 
of  the  lien,  as  against  the  mortgagors,  a  subsequent  mortgagee,  and  subse- 
quent purchasers.  Clearly  she  ought  not  to  be  permitted  to  do  this  in  the 
face  of  her  established  consent  to  its  discharge. 

Section  2938  of  the  Civil  Code  provides:  "A  recorded  mortgage  may  be 
discharged  by  an  entry  in  the  margin  of  the  record  thereof,  signed  by  the 
mortgagee,  or  his  personal  representative  or  assignee,  acknowledging  the  sat- 
isfaction of  the  mortgage  in  the  presence  of  the  recorder,  who  must  certify  the 
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acknowledgment  in  form  substantially  as  follows:  '  Signed  and  acknowledged 
before  me  this day  of ,  in  the  year .    A.  B.,  Recorder.'  n 

It  is  not  required  by  the  statute  that  the  entry  in  the  margin  of  the  record 
shall  state  anything  with  respect  to  the  indebtedness  to  secure  which  the 
mortgage  was  given.  It  is  manifest  that  an  acknowledgment  of  satisfaction 
of  the  mortgage,  signed  by  plaintiff,  would  have  been  sufficient,  and  that  the 
words  "  full  payment"  and  '•  note"  are  surplusage.  The  entry,  signed  by  Love- 
land  with  plaintiff's  consent,  must  be  construed  in  like  manner.  When  the 
mortgage  was  discharged  the  lien  ceased,  and  unless  the  marginal  satisfaction 
wad  induced  by  fraud,  or  was  a  mistake,  with  the  knowledge  of  defendants 
Curtis,  Soule,  or  Stacy,  they  were  not  bound  to  inquire  what,  if  any,  was  the 
consideration  for  the  discharge  of  the  lien.  A  mortgagee  may  voluntarily  dis- 
charge his  mortgage,  relying  upon  the  general  credit  and  responsibility  of  the 
mortgagor,  or  he  may  do  so  in  consideration  of  receiving  other  security,  or 
for  any  other  reason  satisfactory  to  himself.  If  the  marginal  discharge  ex- 
pressly recited  that  it  was  executed  in  consideration  of  the  payment  of  the  first 
of  the  five  promissory  notes,  the  lien  would  have  ended. 

It  is  insisted  that  defendants  Curtis.  Soule,  and  Stacy  were  not  "in  good 
faith/1  because  the  marginal  entry  informed  them  that  only  one  note  had  been 
paid.  But,  in  the  first  place,  the  matter  with  respect  to  payment  of  "the 
note"  was  not  properly  of  record  as  part  of  the  marginal  entry;  therefore  no 
constructive  notice.  In  the  second  place,  the  discharge  was  complete  if  made 
in  consideration  of  the  payment  of  one  note.  If  it  be  said  the  insertion  of 
the  words,  "full  payment  of  the  note  is  acknowledged,"  was  evidence  to  put 
the  subsequent  parties  on  inquiry  that  Loveland  (acting  with  the  consent  and 
approval  of  plaintiff)  was  induced  by  the  fraud  of  the  defendants  Stevens  and 
Seymour  to  sign  the  marginal  entry,  or  that  it  was  done  under  a  mistake,  the 
matter  unnecessarily  inserted  in  the  marginal  entry  was,  at  most,  evidence 
tending  to  prove  notice  of  fraud  or  mistake,  if  any  existed,  and  no  such  fraud 
or  mistake  was  pleaded,  proved,  or  found.  The  court  below  denied  the  plaintiff's 
motion  to  retax  by  striking  from  defendants'  cost-bill  two  items,  one  being  a 
charge  for  mileage  as  to  witness  of  £.  E.  Stacy,  party  to  the  suit,  taxed  at 
$16,  and  the  other  his  fees  for  two  days'  attendance  as  a  witness,  $4.  Stacy 
was  not  subpoenaed  as  a  witness. 

The  parties  to  a  suit  are  competent  witnesses.  Code  Civil  Proc.  §  1879.  The 
statute  in  force  in  San  Bernardino  county  gives  to  witnesses  fees  for  attend- 
ance and  mileage.  Hitt.  Code,  2720.  In  the  present  case  the  court  below 
could  have  allowed  or  refused  to  allow  costs  to  the  defendants  other  than  the 
mortgagors  named  in  the  complaint,  or  could  have  apportioned  costs  between 
them  and  the  plaintiff.  Code  Civil  Proc.  §§  1022,  1024,  1025.  The  object  of 
section  1879  of  the  Code  of  Civil  Procedure,  so  far  as  it  relates  to  parties  to  an 
action,  is  to  change  the  common -law  rule,  and  to  render  such  parties  compe- 
tent to  testify.  Fairly  construed,  the  statute  which  allows  fees  and  mileage 
to  witnesses  relates,  in  ordinary  cases,  only  to  witnesses  who  may  be  com- 
pelled by  subpoena  to  attend  the  trial,  or  to  give  their  deposition,  and,  in  case 
of  a  party,  to  one  who  has  been  subpoenaed  by  the  opposite  party.  It  may  be 
that  a  witness  not  a  party,  who  is  subject  to  subpoena,  may  ordinarily  be  al- 
lowed, not  only  his  attendance,  but  mileage,  although  not  actually  subpoenaed. 
But  it  appears  from  the  bill  of  exceptions  that  Stacy,  who  was  a  party,  was 
not  subpoenaed.  If  he  testified  on  his  own  behalf,  it  must  be  presumed  he 
supposed  his  attendance  was  necessary  for  that  purpose,  even  if,  in  support 
of  the  action  of  the  court  below,  we  assume  that  he  was  called  to  the  stand 
by  the  plaintiff  or  a  co-defendant.  We  think  it  is  not  intended  by  the  statute 
that  he  should  be  allowed  compensation  for  his  voluntary  attendance  on  the 
trial,  or  mileage.  His  presence  must  be  referred  to  his  natural  interest  as  a 
party  to  the  litigation.  We  are  informed  it  has  been  the  practice  of  the  su- 
perior courts  almost  uniformly  to  refuse  to  allow  such  charges. 
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Judgment  reversed,  with  direction  to  the  court  below  to  enter  a  Judgment 
In  accordance  with  the  views  expressed  in  the  foregoing  opinion. 

We  concur:    Temple,  J.;  Paterson,  J. 

n  Cal.  408 

Coburn  v.  Goodaix  and  others*   (No.  9,592.) 

{Supreme  Court  of  California.    June  10, 1887.) 

1.  Covenants— In  Lease—  Running  with  the  Land. 

A  covenant  in  a  lease  to  surrender,  at  the  expiration  of  the  term,  with  such  Im- 
provements as  shall  have  been  erected,  runs  with  the  land,  and  binds  the  assignees 
of  the  lessee,  although  they  are  not  mentioned  in  the  lease. 

J.  Lease— Assignment— Joint  Liability  of  Assignees. 

Assignees  of  the  whole  of  the  demised  premises,  though  in  unequal  proportions, ' 
are  jointly  and  severally  liable  for  the  entire  damages  sustained  by  the  lessor  by 
reason  of  a  breach  by  them  of  a  covenant  in  the  lease  to  surrender  possession  at  the 
expiration  of  the  term. 

a  Estoppel  by  Judgment— Ejectmicnt— Oustee. 

In  ejectment  when  the  claim  for  mesne  profits  has  been  withdrawn,  there  are  but 
two  material  questions  left,  viz.,  right  of  entry  by  the  plaintiff,  and  wrongful  posses- 
sion of  the  defendant  on  the  day  the  action  was  brought  The  judgment  in  the 
suit  is  therefore  not  an  estoppel  as  to  the  time  of  ouster.1 

4.  Same— Election  or  Remedies— Covenant. 

A  landlord  is  not  estopped  to  proceed  against  the  assignees  of  his  lessee  for  a . 
breach  of  covenant  to  deliver  possession,  on  the  ground  that  be  has  elected  to  treat 
them  as  trespassers,  by  reason  of  the  fact  that  he  nas  successfully  maintained  eject- 
ment against  them,  when  in  the  ejectment  suit  he  expressly  withdrew  all  claim 
for  damages. 

a  EVIDENCE— WRIT  AND  RETURN. 

In  a  suit  by  the  lessor  for  damages  for  a  breach  of  covenant  to  surrender,  against 
the  assignees  of  the  lessee,  a  return  of  "  executed  "  by  the  sheriff  on  a  writ  of  resti- 
tution issued  in  another  suit  to  which  the  assignees  were  not  parties,  is  only  prima 
facie  evidence  that  the  lessor  was  so  put  in  possession. 

6.  Interest— Right  to— Unliquidated  Demand. 

When  the  plaintiff's  claim  is  an  uncertain  and  unliquidated  demand,  and  the 
amount  due  cannot  be  ascertained  from  the  face  of  the  contract  in  suit,  but  has  to 
be  settled  by  process  of  law,  he  is  not  entitled  to  interest  eo  nomine,  under  Civil  Code 
Cal.  J  3287,  providing  that  "every  person  who  is  entitled  to  recover  damages,  cer- 
tain, or  capable  of  being  made  certain  by  calculation,  and  the  right  to  recover  which 
is  vested  in  him  upon  a  particular  day,  is  entitled  to  recover  interest  thereon  from 
that  day,"  etc. 

7.  Same— Contract. 

Interest  can  be  had  under  Civil  Code  Cal.  ?  8288,  only  for  the  breach  of  an  obliga- 
tion not  arising  from  contract.  Where,  therefore,  the  court  finds  that  the  plaintiff's 
case  is  for  a  breach  of  an  obligation  arising  from  contract,  he  is  not  entitled  to  in- 
terest under  that  section. 

8.  Damages— Evidence. 

The  court  is  entitled  to  be  put  in  possession  of  all  pertinent  facts  and  circum- 
stances from  the  consideration  of  all  of  which  the  ultimate  fact  of  the  quantum  of 
damages  is  to  be  deduced. 
9l  Appeal— Question  of  Fact. 

It  is  not  for  the  appellate  court  to  say  that  the  court  below  ought  to  have  believed 
certain  witnesses  rather  than  the  one  on  whose  testimony  the  findings  is  based. 

Department  1.    Appeal  from  superior  court,  San  Francisco. 

Action  by  Coburn,  respondent,  against  Goodall  and  others,  appellants,  to 
recover  damages  for  failure  to  deliver  certain  premises  on  the  sea-shore,  to 
which  a  wharf  and  chute  were  attached,  leased  by  him  (Coburn)  to  one 
Brennan,  and  by  him  assigned  to  the  appellants. 

1  As  to  when  a  judgment  is  not  an  estoppel,  see  Haley  v.  Haley,  (Cal.)  14  Pac.  Rep. 
92;  Bigley  v.  Jones,  (Pa.)  7  Atl.  Rep.  64;  Dicken  v.  Hays,  Id.  58;  Riverside  Co.  v. 
Townsend,  (111.)  9  N.  E.  Rep.  66,  and  note;  Weiss  v.  Guerinean,  (Ind.)  Id.  399;  Rich- 
ardson v.  Richards,  (Minn.)  80  N.  W.  Rep.  467 ;  Elgin  Nat.  Watch  Co.  v.  Meyer,  29  Fed. 
Rep.  225.  .      . 
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Fox  &  Kellogg  and  McAllister  df  Berginitor  appellants. 

The  conclusion  of  law  and  the  judgment  are  in  conflict  with  each  other;  the 
one  does  not  support  the  other,  and  neither  is  supported  by  the  findings  of 
fact. 

The  findings  of  fact  are:  (1)  That  the  defendants  entered  under  lease.  (2) 
That  the  following  named  persons  are  the  defendants  who  so  entered,  and 
that  they  held  in  the  following  proportions,  to- wit:  The  defendant  Sudden 
one  undivided  fourth;  the  defendant  Fake  one  undivided  fourth;  the  defend- 
ant Goodall  one  undivided  eighth;  the  defendant  Nelson  one  undivided  eighth; 
the  defendant  Wensinger  one  undivided  eighth;  and  the  defendant  O'Farrell 
one  undivided  eighth.  (3)  That  these  defendants  so  named  continued  in 
possession  (of  the  five  acres  here  demanded)  until  the  commencement  of 
this  suit.  (4)  That  said  defendants  oppressively  withheld  the  possession  (al- 
though there  is  no  such  allegation  in  the  complaint.)  (5)  That  the  value  of 
the  use  and  occupation  is  $10,000,  and  that  that  is  the  measure  of  plaintiff's 
damage,  by  reason  of  all  the  acts  of  all  these  defendants.  There  is  nothing 
in  all  the  findings  to  show  that  any  of  the  defendants  have  succeeded  to  any 
of  the  interests  or  liabilities  of  any  of  their  co-defendants,  or  that  for  any 
cause  any  of  the  defendants  have  ceased  to  be  liable;  and  yet  the  conclusion 
of  law  is  that  plaintiff  is  entitled  to  judgment  against  four  of  the  defendants 
only, — Goodall,  Nelson,  Wensinger,  and  Sudden,  representing  five-eighths  of 
the  interest  found,  and  five-eighths  of  the  wrong, — for  the  full  amount  of  all 
the  rents  and  profits  and  damages  found,  $10,000,  and  that  that  amount  shall 
bear  interest  from  November  24,  1875;  and  the  judgment  is  entered  against 
the  said  four  defendants,  not  for  $10,000,  or  for  that  sum,  with  interest  from 
November  24,  1875,  as  ordered,  nor  for  any  sum  which  is  equal  to  the  said 
$10,000,  with  interest  added  for  the  time  mentioned,  but  for  $16,520,  a  sum 
which  is  more  than  $1,700  in  excess  of  the  damage  found,  with  the  interest 
added.  ... 

It  thus  appears  (1)  that  the  judgment  is  erroneous,  even  if  it  ran  against  all 
the  defendants,  because  it  is  in  conflict  w  ith  and  is  not  supported  by  the  findings; 
(2)  that  it  is  erroneous  because  it  does  not  run  against  the  defendants  found 
liable;  (3)  that  it  is  erroneous  because  the  conclusion  of  law  is  not  supported 
by  the  findings  of  fact;  (4)  that  it  is  erroneous  because  it  is  not  in  conformity 
with  the  conclusion  of  law. 

If  the  defendants  against  whom  the  findings  ran  are  jointly,  or  jointly  and 
-severally,  liable,  tlien  the  defendants  against  whom  the  judgment  runs  are 
-injured  by  the  judgment,  for  that  it  cuts  them  off  from  the  right  to  enforce 
contribution.  On  the  other  hand,  if  five  defendants  against  whom  the  find- 
ings run  are  only  severally  liable,  and  each  for  his  proportion  as  found,  as  the 
findings  imply,  then  the  judgment  is  against  law,  in  that  it  makes  the  judg- 
ment defendants  liable  for  a  large  sum  of  money,  for  which  the  court  found 
that  others,  and  not  these,  were  liable.  So  that,  looking  at  this  judgment  in 
any  aspect  that  we  may,  it  is  erroneous  and  against  law .  It  therefore  becomes 
unnecessary  to  consider  the  question  whether  the  liability  of  the  defendants 
named  in  the  findings  is  joint,  joint  and  several,  or  several  only. 

Plaintiff  is  estopped  by  the  judgment  in  the  former  suit  of  Coburn  v.  Ames, 
Templeton,  Goodall,  and  Nelson. 

This  action  was  commenced  November  24,  1875.  The  case  of  Coburn  v. 
Ames,  Templeton,  Goodall,  and  Nelson,  commenced  January  16,  1875,  was 
an  action  of  ejectment  to  recover  possession  of  about  six  acres  of  land,  and 
$5,000  damages  for  the  detention  of  the  same.  Judgment  was  rendered 
against  said  defendants,  June  15,  1876,  for  the  possession  of  the  demanded 
premises,  but  without  damages.  That  judgment  was  affirmed  by  this  court 
in  October,  1877,  and  remittitur  filed  January  14,  1878.  The  evidence  of 
plaintiff  himself  in  this  case  shows  that,  before  the  commencement  of  this 
suit,  he  was  in  possession  of  all  of  the  40-acre  tract  mentioned  in  the  corn- 
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plaint  In  this  action,  except  the  6  acres  described  in  said  former  complaint. 
And  the  plaintiff  himself  introduced  the  judgment  roll  in  said  former  case  in 
evidence,  and  argued  that  it  was  conclusive  of  the  fact  of  detention  by  these 
defendants  of  the  6  acres,  part  of  the  said  40  acres;  and  all  the  evidence  in 
this  case,  as  to  the  damage  sustained,  is  directed  to  this  6-acre  tract,  and  the 
findings  themselves  say  that  the  adverse  holding  was  of  5  acres.  This  judg- 
ment roll  was  offered  by  plaintiff  generally,  and  admitted  without  objection. 
It  is  evidence  for  all  the  purposes  to  which  it  is  applicable  in  the  case.  It  was 
claimed  by  the  plaintiff  to  be  conclusive,  as  between  these  parties,  as  to  the 
legal  condition  or  relation  of  the  parties  to  that  six  acres  of  land;  and  it  was 
so  conclusive,  at  least  as  between  the  plaintiff  and  the  defendants  Ooodall  and 
Nelson,  under  section  1908,  sub.  1,  and  section  1962,  sub.  6,  of  the  Code  of 
Civil  Procedure.  Under  the  same  sections,  it  was  equally  conclusive  on  the 
question  of  the  damages  sustained  by  the  plaintiff,  and  of  his  right  to  recover 
damages  for  the  detention  of  said  lands. 

A  judgment  is  conclusive,  and  operates  as  an  estoppel,  as  between  the  par- 
ties and  their  privies,  not  only  as  to  the  matters  expressly  determined,  but 
also  as  to  all  matters  which  might  have  been  given  in  evidence  under  the 
iss ues .  Le  Guen  v.  Gouverneur,  1  Johns.  Cas.  486 ;  Gray  v.  Dougherty,  25  Cal . 
272;  Garwood  v.  Garwood,  29  Cal.  521;  Pheian  v.  Gardner,  48  Cal.  306; 
Estate  of  Pico,  56  Cal.  413;  Parnell  v.  Hahn,  61  Cal.  131;  ATCreery  v.  Ful- 
ler, 63  Cal.  30. 

This  question  of  damages  was  directly  within  the  issues  of  that  former 
case,  being  alleged  in  the  complaint,  and  denied  in  all  the  answers.  Under 
the  authorities  cited,  it  is  no  answer  to  say  that  it  was  not  adjudicated;  it 
might  have  been.  Complaint  in  ejectment;  damages  alleged,  and  iss  ue  thereon ; 
judgment  for  possession,  but  no  judgment  for  damages.  That  judgment  will 
be  a  bar  to  any  further  action  to  recover  the  same  damages.  Beloher  Con. 
G.  M.  Co.  v.  Deferrari,  62  Cal.  163. 

The  evidence  is  insufficient  to  support  finding  9,  and  the  same  is  against 
both  fact  and  law. 

This  finding  is  directly  responsive  to  an  issue  tendered  by  all  the  answers, 
and  is  directly  in  conflict  with  all  the  evidence  on  the  point.  The  lease  un- 
der which  defendants  entered  expired  October  1,  1872.  The  evidence  shows 
that  on  the  nineteenth  of  June,  1872,  an  action  was  commenced  in  the  Twelfth 
district  court,  San  Mateo  county,  by  the  Pacific  Lumber  &  Mill  Company  and 
J.  P.  Ames,  against  this  plaintiff  and  his  co-tenant,  and  their  lessees,  these 
defendants,  to  acquire  the  said  five  acres  of  land  by  condemnation,  under  the 
statute  as  it  then  stood.  On  the  twenty-seventh  day  of  September,  1872,  in 
that  cause,  an  order  was  made  and  given,  signed  by  his  honor,  Judge  Mo- 
Kinstry,  then  judge  of  said  court,  authorizing  the  plaintiffs  in  that  cause,  to 
take  possession  of  the  said  five  acres,  and  hold  and  use  it  for  the  public  uses 
named  in  said  order,  and  staying  all  proceeding  against  the  plaintiffs  therein 
on  account  thereof.  This  order  was  fully  authorized  by  the  terms  of  the  stat- 
ute as  it  then  stood.    Code  Civil  Proc.  1872.  §  1254. 

On  granting  this  order,  the  undertaking  required  by  said  section  was  duly 
given  and  approved  by  the  court.  Under  this  order,  which  ran  as  well  against 
the  plaintiff  as  against  the  defendants  herein,  these  defendants  were  ousted, 
before  the  expiration  of  the  term  of  their  lease,  and  at  the  expiration  of  said 
term,  as  to  these  five  acres,  it  was  impossible  for  them  to  put  plaintiff  in  pos- 
session ;  and  these  defendants  were  never  afterwards  restored  to  that  posses- 
sion. On  the  contrary,  the  tract  was  surrendered  by  the  parties  who  held 
under  the  order,  not  to  these  defendants,  but  to  this  plaintiff,  in  October,  1873. 
Whatever  scramble  for  possession  occurred  after  that  was  between  this  plain- 
tiff and  other  parties,  not  with  these  defendants,  for  they  never  in  any  man- 
ner interfered  with  it.  In  further  proof  of  this,  it  appears  from  the  record  in 
this  case  that  afterwards,  in  another  action  brought  by  Ames  and  Tewpleton 
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(the  latter  of  whom  had  succeeded  to  the  interest  of  the  Pacific  Lumber  & 
Mill  Company)  against  this  plaintiff  and  his  co-tenant,  Clarke,  and  to  which 
these  defendants  were  not  parties,  those  plaintiffs  were  put  in  possession  of 
the  land,  first  under  an  order  dated  May  26,  1873,  which  order  was  vacated 
June  9, 1873,  and  another  order  of  possession  made  March  14, 1874,  the  court 
having  first,  however,  by  its  writ  of  restitution,  executed  by  the  sheriff  of  the 
county,  put  this  plaintiff  into  full  possession  of  the  property  on  the  twenty- 
fourth  of  January,  1874.    Thus  these  defendants  were  put  out  in  September, 

1872,  and  the  court  itself  authorized  another  to  take  possession.    In  October, 

1873,  the  plaintiff  was  put  in  possession  by  the  parties  then  holding  it.  Not 
satisfied  with  that,  he  applied  to  the  court,  and  its  officer  put  1dm  in  posses- 
sion in  January,  1874.  And  still  the  court  finds  in  this  case  that  these  de- 
fendants remained  in  possession  and  kept  the  plaintiff  out  until  the  com- 
mencement of  this  suit,  November,  1875. 

Oarber,  Thornton  cfr  Biship  and  Craig  &  Meredith,  for  respondents. 

Patebson,  J.  It  was  decided  in  Cobwrn  v.  Ames,  52  Cal.  395,  that  the 
wharf  and  chute  were  not  on  the  demised  premises,  were  not  affixed  or  appur- 
tenant thereto,  and  therefore  were  not  "improvements,"  within  the  meantng 
of  that  term  as  used  in  the  lease.  The  court  held  that  the  plaintiff  had  no 
such  right  to  the  possession  of  the  land  below  the  line  of  high  water  as  to  en- 
able him  to  maintain  ejectment,  and  the  Judgment  of  the  lower  court  was  mod- 
ified accordingly.  Pending  the  appeal  in  that  case  a  receiver  was  appointed 
in  the  trial  court  to  take  possession  of  the  property,  collect  tolls,  and  manage 
the  wharf  and  chute.  After  judgment  was  modified  in  accordance  with  the 
order  of  this  court,  the  receiver,  under  directions  from  the  court  in  which  he 
was  appointed,  paid  over  all  the  money  in  his  hands  to  the  plaintiff.  The  de- 
fendants, among  whom  were  Goodall  and  Nelson,  defendants  herein,  again 
appealed  to  this  court,  and  it  was  held  that,  as  the  plaintiff  was  not  entitled 
to  the  possession  of  the  wharf  and  chute,  he  was  not  entitled  to  all  of  the 
profits  derived  from  the  use  of  them  pending  the  litigation.  The  cause  was 
accordingly  again  remanded  for  the  adjustment  of  the  accounts.  Cobwrn  v. 
Ames,  57  Cal.  204. 

This  action  was  commenced  on  November  25,  1875.  The  lease  which  is 
made  the  basis  of  this  suit  contained  a  covenant  that  Brennan,  the  lessee,  at 
the  expiration  of  said  lease  would  surrender  to  Coburn  and  Clark  (the  lessors 
or  their  assigns)  with  such  improvements  as  shall  have  been  erected  or  made 
thereon,  but  there  was  nothing  in  the  covenant  providing  in  terms  that  the 
lease  should  be  binding  upon  the  assigns  of  the  lessees.  The  defendants  are 
all  assignees  of  undivided  parts,  amounting  to  five-eighths  of  the  whole  inter- 
est in  the  lease,  viz.,  Sudden,  one-quarter;  Goodall,  one-eighth;  Nelson,  one- 
eighth;  and  Wensinger,  one-eighth. 

The  action  as  to  defendant  Fake,  who  owned  one-quarter,  was  dismissed. 
The  other  defendant,  O'Farrell,  who  owned  one-eighth,  died  pending  the  ac- 
tion, and  his  representative  has  never  been  substituted.  Judgment  was  ren- 
dered against  the  defendants  Sudden,  Goodall,  Nelson,  and  Wensinger  for 
$10,000,  with  interest  thereon  from  commencement  of  suit,  $6,520;  total, 
$16,520;  and  costs  of  suit. 

It  is  claimed  that  these  four  defendants,  if  liable  at  all  under  the  covenant 
to  surrender,  (which  is  denied,)  are  liable  only  in  respect  of  their  privity  of 
estate,  and  that  such  liability  is  several  and  proportionate  to  the  interest  ac- 
quired by  each  of  them.  To  this  proposition  we  cannot  assent.  There  are 
some  authorities  to  that  effect,  but  the  weight  of  opinion,  we  believe,  is  con- 
trary thereto;  and  with  better  reason  it  is  held  that,  while  assignees  of  a  lease- 
hold are  tenants  in  common,  they  are  jointly  and  severally  liable  on  covenants 
to  repair  and  to  deliver  up  at  the  end  of  the  term.  These  covenants  which 
are  connected  with  the  estate  run  with  the  land,  and  vest  in  point  of  benefit 
v.l4p.no.4 — 13 


Digitized  by 


Google 


194  PACIFIC  REPORTER.  [Gal. 

and  liability  in  the  assignee,  while  the  personal  privity  of  contract  between 
the  lessor  and  lessee  remains  unaffected  by  the  transfer.  1  Washb.  Real 
Prop.  435,  329;  2  Piatt,  Leases,  351;  Tayl.  Landl.  &  Ten.  (7th  Ed.)  §  530, 
note;  Hayes  v.  Morrison.  38  N.  H.  95;  Fitch  v.  Johnson,  104  111.  117. 

The  authorities  cited  which  relate  to  questions  concerning  the  apportion- 
ment of  rent,  are  not  applicable,  as  payment  of  rent  is  an  exception  to  the 
rule.    Freem.  Co-Tenancy,  §  346. 

The  demurrer  was  properly  overruled,  if  our  view  of  the  liability  of  tenants 
in  common,  assignees  of  the  whole  of  the  demised  premises,  though  in  un- 
equal proportions,  is  correct,  i.  e.9  that  they  are  jointly  and  severally  liable  on 
all  covenants  and  obligations  of  the  assignors,  except,  perhaps,  the  payment 
of  rent.  The  possession  of  one  of  the  tenants  is  the  possession  of  all.  There 
is  no  unity  of  interest,  title,  or  time  as  in  joint  tenancy,  but  as  to  unity  of 
possession  they  are  identical.  So  far  as  enjoyment  of  possession  goes,  they 
are  all  equal,  whatever  may  be  the  difference  in  shares  held  by  each.  If  they 
are  not  jointly  and  severally  liable,  one  tenant  in  common  owning  a  small 
undivided  interest  might  prevent  the  delivery  of  the  property  in  its  entirety 
which  the  lessor  is  entitled  to  under  his  contract  with  or  without  an  express 
covenant  therefor.  We  see  no  hardship  in  this  rule,  for  the  assignees  in  pos- 
session, upon  authority  and  in  reason,  stand  in  the  shoes  of  the  lessee;  and  so 
long  as  they  occupy  such  relation  to  the  lessor  and  his  property  they  are  bound 
by  the  terms  of  the  contract  with  the  lessee,  and  the  obligations  implied  there- 
from by  law.  While  one  of  the  tenants  in  common  remains,  the  unity  of  pos- 
session is  undivided,  and  as  to  those  at  least  who  continue  in  possession  by 
themselves  or  by  agents  the  unity  of  obligation  flows  from  unity  of  posses- 
sion. There  is  nothing  in  the  judgment  which  will  prevent  the  four  defend- 
ants against  whom  it  was  entered  from  enforcing  contribution  from  Fake 
and  the  representatives  of  O'Farrell,  if  the  right  to  contribute  exist. 

The  evidence  is  sufficient,  we  think,  to  sustain  the  finding  that  the  defend- 
ants continued  in  possession  of  the  five-acre  tract  from  the  expiration  of  the 
lease  to  the  time  this  action  was  commenced.  This  tract  or  parcel,  as  de- 
scribed by  the  court  in  its  findings,  is  "commonly  known  as  'Pigeon  Point9 
shipping  point,  and  used  for  the  purpose  of  handling  and  shipping  freight, 
and  lying  above  and  bounded  on  one  side  by  ordinary  high- water  mark."  As 
between  these  defendants  and  this  plaintiff,  the  grant  of  the  wharf  franchise 
by  the  board  of  supervisors  to  Templeton  and  Moore,  in  1870,  is  immaterial. 
It  was  the  duty  of  the  defendants  to  deliver  to  plaintiff  the  possession  of  the 
five-acre  tract.  We  think  there  was  evidence  sufficient  to  warrant  the  court 
below  in  finding  that  Ames  did  not  deprive  the  defendants  of  possession. 
There  was  evidence  tending  to  show  that  defendants  were  using  the  name  of 
Ames  as  a  disguise  for  their  own  possession.  Furthermore,  there  seems  to 
be  no  longer  any  doubt  that  orders  like  that  of  the  district  judge,  made  in  the 
case  referred  to  September  27, 1872,  putting  plaintiffs  in  the  possession  of  the 
land  during  the  pendency  of  the  action  for  condemnation,  are  void.  Sanborn 
v.  Belden,  51  Cal.  260;  San  Mateo  Water- Works  v.  Sharpstein,  50  Cal.  284. 
With  respect  to  the  possession  which  it  is  claimed  Coburn  secured  by  virtue 
of  the  writs  of  restitution  served  in  the  case  of  Templeton  and  Ames  v.  Co- 
burn  and  Clark,  it  is  sufficient  to  say  that  the  evidence  is  conflicting  as  to  the 
fact  of  possession.  The  return  of  the  officer  upon  the  writ  was  only  prima 
facie  evidence  of  the  fact  stated.  Pol.  Code,  §  4178.  Plaintiff  testified  that 
he  had  no  actual  possession;  that  the  moment  the  sheriff  left  "they  just  jumped 
right  in,  and  took  possession  again." 

It  is  claimed  by  appellant  that  the  ejectment  suit  of  Loren  Coburn,  as  plain- 
tiff, against  Josiah  P.  Ames,  Ellen  Templeton,  administratrix  of  the  estate  of 
Horace  Templeton,  Charles  Goodall,  Christopher  Nelson,  and  George  C.  Per- 
kins, defendants,  commenced  on  the  sixteenth  day  of  January,  1875,  and  the 
findings  and  judgment  therein,  establishes  an  election  by  Coburn  to  treat 
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Goodall  and  Nelson  as  trespassers,  dissolves  all  their  relations  with  him  as  as- 
signees of  said  lease,  and  adjudicates  facts  which  are  inconsistent  with  the 
claim  of  plaintiff  in  this  action.  In  that  case  all  claim  for  damages  the  find- 
ings therein  show  was  expressly  withdrawn  by  plaintiff.  If  this  had  not  been 
done,  there  is  no  question  that  the  judgment  would  be  conclusive  on  the 
question  of  damages,  as  it  was  made  an  issue  in  the  case.  "An  adjudication 
is  final  and  conclusive,  not  only  as  to  the  matter  actually  determined,  but  as 
to  every  other  matter  which  the  parties  might  have  litigated,  and  have  had 
decided  as  incident  to  or  essentially  connected  with  the  subject-matter  of  the  liti- 
gation, and  every  matter  coming  within  the  legitimate  purview  of  the  original 
action,  both  in  respect  to  matters  of  claim  and  of  defense."  Freem.  Judgm. 
8  249.  When,  however,  the  record  on  its  face  shows  that  the  issue  was  with- 
drawn from  the  consideration  of  the  court,  the  presumption  that  it  was  ad- 
judicated no  longer  applies.  The  right  to  recover  possession,  and  the  right 
to  recover  mesne  profits,  were  not  necessarily  united  in  the  action  in  eject- 
ment. The  right  to  join  causes  of  action  for  both  is  a  mere  privilege  granted 
by  statute.  That  the  record  in  that  case  is  not  an  estoppel  as  to  the  time  of 
ouster  is  equally  clear,  (Fount  v.  Howell,  14  Cal.  465;)  for  if  the  question  of 
mesne  profits  may  be  considered  out  of  the  case  by  virtue  of  the  finding  of  a 
withdrawal  thereof,  then  there  were  but  two  other  questions  which  could  have 
been  material  in  that  action  of  ejectment,  viz.,  right  of  entry  by  plaintiff,  and 
wrongful  possession  of  defendant  on  the  day  suit  was  commenced. 

Appellant,  claims,  further,  that  the  bringing  of  the  suit  in  ejectment  wa? 
an  election  of  a  remedy  inconsistent  with  this  action,  and  concludes  him  from 
maintaining  the  latter.  The  rule  stated  in  the  syllabus,  taken  from  Jones  v. 
Carter,  15  Mees.  &  W.  718,  is  doubtless  correct:  "The  service  by  lessor  upon 
lessee  of  a  declaration  in  ejectment  for  the  demised  premises,  for  a  forfeiture, 
operates  as  a  final  election  by  the  lessor  to  determine  the  term;  and  he  can- 
not afterwards  (although  there  has  not  been  any  judgment  in  the  ejectment) 
sue  for  rent  due,  or  covenants  broken,  after  the  service  of  the  declaration." 
That  was  an  action  of  covenant  in  a  mining  lease  in  which  breaches  were  al- 
leged, the  first  for  non-payment  of  rent,  and  others  for  violation  of  covenants 
requiring  defendants  during  the  continuance  of  the  demise  to  keep  six  men 
searching  for  mineral  for  certain  periods  in  each  year,  for  keeping  legible  ac- 
counts of  ore  extracted,  etc. ,  but  the  principal  question  related  to  rent.  The  case 
before  us,  however,  is  not  for  rent,  or  for  damages  caused  by  a  breach  of  cove- 
nant subsequent  to  the  commencement  of  the  ejectment  suit.  The  plaintiff's 
right  to  recover  both  possession  and  damages  arose  immediately  upon  the 
failure  of  the  defendants  to  deliver  at  the  expiration  of  the  lease,  and  in  both 
actions  the  defendants  are  treated  as  wrongfully  in  possession  and  charged 
with  a  continuous  wrongful  withholding  from  the  time  the  covenant  was 
broken  down  to  the  commencement  of  the  action. 

There  was  evidence  to  support  the  finding  of  the  court  that  Wensinger  and 
Sudden  continued  in  possession  of  the  tract  from  the  expiration  of  the  lease 
to  the  commencement  of  the  action.  It  is  not  for  the  appellate  court  to  say 
that  the  court  below  ought  to  have  believed  certain  witnesses  rather  than  the 
one  on  whose  testimony  the  finding  is  based.  There  are  circumstances  tend- 
ing to  corroborate  plaintiff's  testimony  and  claim  that  Scotty  held  possession 
for  and  as  agent  of  Wensinger  and  Sudden.  Coburn  failed  to  obtain  posses- 
sion under  the  written  surrender  executed  by  Sudden  to  him,  and,  of  course, 
if  such  failure  was  due  in  any  degree  to  the  act  or  neglect  of  Sudden,  it  was 
inoperative.    Kower  v.  Gluck,  33  Cal.  406. 

It  is  claimed  that  the  court  erred  in  allowing,  against  the  objection  of  de- 
fendants, evidence  as  to  profits  derived  from  the  wharf  and  chute;  that  such 
was  improper  data  for  the  assessment  of  damages;  and  it  will  be  presumed 
that  injury  resulted  from  the  admission  of  such  evidence.  The  court  evi- 
dently did  not  hold  that  the  defendants  were  bound  to  deliver  the  wharf,  nor 
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was  the  amount  of  profits  derived  from  the  wharf  and  chute  taken  as  the 
measure  of  damage;  otherwise  a  much  larger  sum  would  have  been  fixed  by 
the  court  as  the  damage  suffered  by  plaintiff.  In  determining  the  amount  of 
damage  sustained  by  plaintiff,  we  think  that  the  question  of  profits  derived 
from  the  wharf  was  a  proper  subject  of  inquiry,  providing  it  was  not  taken 
as  the  measure  of  damage.  If  it  be  true  that  the  defendants  were  wrong- 
doers in  refusing  to  deliver  possession  to  plaintiff,  the  question  is,  how  much 
was  Goburn  damaged  by  the  failure  of  the  defendants  to  do  what  it  was  their 
duty  to  do?  If  it  be  assumed  that  those  profits  would  necessarily  have  been 
less,  if  they  had  delivered  to  him  the  portion  above  high- water,  retaining  the 
part  below  themselves,  it  was  easy  to  arrive  at  and  deduct  the  difference. 
All  he  had  to  do  was  to  complete  it,  and  the  cost  of  completion  was  capable 
of  demonstration.  He  was  not  allowed  to  recover,  as  such,  the  profits  of  the 
whole  property.  But  in  this,  as  in  similar  cases,  it  was  proper  and  necessary 
to  put  the  court  in  possession  of  all  pertinent  facts  and  circumstances  from 
the  consideration  of  all  of  which  the  ultimate  fact  of  the  quantum  of  damage 
was  to  be  deduced.  The  court  below  allowed  damages  for  the  detention  only 
of  that  part  of  the  demised  premises  which  it  found  was  actually  and  exclu- 
sively detained,  used,  and  possessed  by  the  defendants  from  the  expiration  of 
the  lease,  October  1,  1872,  to  the  commencement  of  this  action,  November 
24, 1875;  and  whether  we  take  into  consideration  the  results  flowing  from  the 
acts  of  defendants  under  the  doctrine  of  encroachment  contended  for  by  plain- 
tiff or  not,  810,000,  the  principal  amount  of  damages  allowed  is  reasonable 
and  just. 

We  think,  however,  that  the  court  erred  in  allowing  interest  on  the  $10,- 
000.  Section  8287;  Civil  Code,  reads  as  follows:  "Every  person  who  is  en- 
titled to  recover  damages  certain,  or  capable  of  being  made  certain  by  calcu- 
lation, and  the  right  to  recover  which  is  vested  in  him  upon  a  particular  day, 
is  entitled  also  to  recover  interest  thereon  from  that  day,  except  during  such 
time  as  the  debtor  is  prevented  by  law,  or  by  the  act  of  the  creditor,  from  pay- 
ing the  debt."  But  the  damages  were  unliquidated  and  uncertain,  and  could 
only  be  made  certain  by  proof  and  adjudication.  Where  the  plaintiff's  claim 
was  an  uncertain  and  unliquidated  demand,  and  the  amount  due  could  not 
be  ascertained  from  the  face  of  the  contract,  but  was  to  be  settled  by  process 
of  law,  this  court  has  held  that  interest  eo  nomine  cannot  be  allowed.  Brady 
v.  Wilcoxson,  44  Cal.  245.  Nor  could  interest  be  allowed  under  section  8288, 
Civil  Code;  for  interest  under  this  section  can  only  be  allowed  for  the  breach 
of  an  obligation  not  arising  from  contract,  and  in  case  of  oppression,  fraud, 
or  malice.  If  plaintiff  shows  any  case  at  all,  it  is  for  breach  of  an  obligation 
which  does  arise  from  contract,  and  the  court  so  finds. 

It  is  therefore  ordered  that  the  judgment  be  and  it  is  hereby  modified  by 
striking  therefrom  the  sum  of  $6,520,  and,  as  so  modified,  the  judgment  shall 
stand. 

We  concur:    Temple,  J.;  MoKinstrt,  3. 

C72  Cal.  468)  — — 

People  v.  Kbaker.    (No.  20,285.) 

{Supreme  Oourt  of  California.    June  4,  1887.) 

OOBBOBORATKUf  O?  ACCOMPLICE— RECEIVING  STOLE*  GOODS. 

In  a  prosecution  for  receiving  stolen  goods,  it  is  error  to  allow  the  Jury  to  convict 
on  the  uncorroborated  testimony  of  the  thief,  without  leaving  to  them  to  find 
whether  such  witness  was  not  in  fact  an  accomplice  oi  defendant,  so  as  to  require  his 
testimony  to  be  corroborated. 

In  bank.    Appeal  from  superior  court,  San  Francisco. 
Chas.  3.  Darwin,  for  appellant,    Geo.  A.  Johnson,  Atty.  Gen.,  for  re. 
•pondent. 
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Paterson,  J.  Defendant  was  convicted  of  the  crime  of  leceiving  stolen  ; 
goods  knowing  them  to  have  been  stolen.  At  the  trial,  one  H.  G.  Matthew- 
son,  who  was  charged  in  the  information  with  the  stealing  of  the  goods,  was 
a  witness  against  the  defendant,  evidently  the  principal  witness.  At  the  con- 
clusion of  the  testimony  and  argument  the  defendant  asked  the  court  to  in* 
struct  the  jury  substantially  in  the  language  of  section  1111  of  the  Penal 
Code,  which  reads  as  follows:  "A  conviction  cannot  be  had  on  the  testimony 
of  an  accomplice,  unless  he  is  corroborated  by  other  evidence,  which  in  itself, 
and  without  the  aid  of  the  testimony  of  the  accomplice,  tends  to  connect  the 
defendant  with  the  commission  of  the  offense;  and  the  corroboration  is  not 
sufficient  if  it  merely  shows  the  commission  of  the  offense,  or  the  circum- 
stances thereof." 

The  court  refused  to  give  the  instruction  asked,  and,  in  the  charge  to  the 
jury  referring  to  the  claim  of  defendant's  counsel  that  Matthewson  was  an 
accomplice,  said:  "I  charge  you,  in  plain  terms,  that  if  you  believe  the  tes- 
timony of  Horace  6.  Matthewson,  and  from  that  testimony  you  are  satisfied 
to  a  moral  certainty  that  the  defendant  did  receive  the  property  mentioned  in 
the  information  from  him,  and  that,  at  the  time  of  the  receipt  thereof  by  the 
defendant,  he  knew  and  was  informed  that  it  was  stolen  property,  and  he  so 
received  it  for  his  own  gain,  or  to  prevent  the  owner  from  again  possessing 
it,  then  you  are  authorized  to  convict  the  defendant  on  the  testimony  of  said 
Matthewson."  Subsequently,  on  motion  for  new  trial,  the  learned  judge  had 
some  doubt  as  to  the  correctness  of  his  instruction,  but,  deeming  it  best  to 
have  the  question  settled,  denied  the  motion,  giving  the  defendant  the  benefit 
of  a  certificate  of  good  cause. 

We  think  the  instruction  given  by  the  court  was  erroneous.  The  proposi- 
tion has  never  been  directly  passed  upon  in  this  state,  but  in  People  v.  Levi- 
son,  19  Gal.  99,  the  court,  in  commenting  upon  certain  rulings,  said:  "It 
also  leaves  the  inference  that  the  unsupported  testimony  of  the  thief  is  suffi- 
cient to  establish  the  defendant's  guilt."  An  accomplice  includes  all  persons 
who  have  been  concerned  in  the  commission  of  an  offense,  and  the  grade  of 
guilt  of  the  witness  is  not  important.  Abb.  Law  Diet. ;  Cross  v.  People,  47 
111.  152. 

In  England,  where  there  is  no  statutory  provision  against  a  conviction  on 
the  uncorroborated  testimony  of  an  accomplice,  the  judges  always  instruct  the 
jury  that  the  uncorroborated  testimony  of  the  thief,  in  cases  of  this  kind,  is 
not  sufficient.    Reg.  v.  Robinson,  4  Fost.  &  F.  43;  Reg.  v.  Pratt,  Id.  315. 

In  that  portion  of  the  charge  quoted  above  the  court  took  from  the  jury  the 
question  whether,  as  a  matter  of  fact,  Matthewson  was  an  accomplice,  con- 
sidering, it  seems,  only  the  abstract  proposition  of  law  as  to  whether  the  mere 
fact  that  the  witness  was  the  thief  made  him  an  accomplice  of  the  one  who 
received  the  goods.  But  the  question  as  to  whether  the  witness  was  an  ac- 
complice in  the  commission  of  the  offense  is  a  question  of  fact  for  the  jury. 
State  v.  ScTOagel,  19  Iowa,  169. 

In  Texas,  under  a  statute  like  section  1111,  supra,  the  court  held  that,  if 
the  witness  was  an  accomplice  in  any  material  fact,  the  jury  should  have 
been  instructed  as  to  the  value  of  his  evidence  without  corroboration.  Miller 
v.  State,  4  Tex.  App.  251.  Ai*d  in  Massachusetts  it  is  held  that  "the  court 
should  instruct  the  jury  as  to  what  constitutes  an  accomplice,  and  leave  it  for 
them  to  determine  whether  the  witness  was  in  fact  an  accomplice."  Com.  v. 
Elliot,  110  Mass.  106;  Com.  v.  Ford,  111  Mass.  394. 

Judgment  and  order  reversed,  and  cause  remanded  for  new  trial. 

We  concur:  Searls,  C.  J.;  McKlnstry,  J.;  McFarland,  J.;  Temple, 
J.;  Sharpsteln,  J. 
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Fitzell  v.  Leaky.    (No.  11,424.) 

(Sujyreme  Court  of  California.    June  7,  1887.) 

1.  Homestead — Exemption — Appubtenances—  Ditch. 

Plaintiff  made  an  agreement  to  givea  right  of  way  over  his  homestead  for  a  ditch, 
and  to  pay  one-fourth  of  the  expense  of  constructing  it,  in  return  for  one-fourth  of 
the  whole  ditch,  and  of  the  water  flowing  through.  Such  part  of  the  water  was  to 
be  used  in  irrigating  said  homestead,  which  would  be  valueless  without  the  use  of 
water;  the  remainder  to  be  used  by  the  other  party  to  the  agreement,  to  irrigate  his 
lands,  through  which  the  ditch  ran.  If  eld*  that  plaintiffs  interest  in  the  ditch  and 
water  is  part  of  his  land, — the  right  of  the  other  party  being  merely  an  easement  to 
have  the  water  flow  down  to  his  land ;  and  said  interest,  being  part  of  plaintiff's 
homestead,  is  exempt  from  sale  to  the  full  extent  to  which  homesteads  are  exempt. 

2.  Same — Declakation  op — Pending  Suit. 

A  declaration  of  homestead,  regular  in  form,  tiled  by  the  defendant  in  an  action 
after  the  findings  of  the  court  have  adjudged  a  debt  to  be  due  from  him  to  the  plaintiff 
therein,  but  before  judgment  entered,  is  not  in  fraud  of  creditors,  but  is  valid,  for 
such  in  the  very  purpose  of  the  homestead  law.    Civil  Code  Cal.  gj  1240,  1241. 
8.  Vendor's  Lien— General  Judgment— Waiver, 

A  vendor's  lien  on  real  property  can  be  enforced  only  in  a  suit  brought  for  that 
purpose,  and  is  waived  by  taking  a  general  judgment,  which,  if  docketed,  is  a  lien 
upon  all  the  debtor's  real  property. 

In  bank.    Appeal  from  superior  court,  Lassen  county. 

C  G.  Kelley,  for  appellant.    E.  V.  Spencer  %  for  respondent. 

McKinstry  ,  J.  The  action  is  to  enjoin  the  defendant  from  selling,  as  sheriff, 
one-fourth  of  a  water  ditch,  and  of  the  water  flowing  through  it,  claimed  by 
plaintiff  as  appurtenant  to  and  part  of  his  homestead.  The  court  below  de- 
creed an  injunction.  At  the  trial  the  defendant  introduced  in  evidence  the 
judgment  roll  in  an  action  wherein  one  G.  F.  Kelly  was  plaintiff,  and  the 
plaintiff  herein  was  defendant.  That  action  was  brought  by  the  plaintiff  to 
quiet  his  title  to  a  tract  of  four  and  one-half  acres  of  land,  described  by  metes 
and  bounds,  so  as  to  include  the  land  occupied  by  a  ditch,  in  part  the  ditch 
above  mentioned,  and  in  part  the  continuation  of  the  same  through  and  within 
the  general  limits  of  the  lands  owned  by  one  George  Riddle.  The  tract,  the 
title  to  which  was  sought  to  be  quieted,  was  further  described:  "The  west- 
erly one-half  of  the  same  being  the  same  lands  heretofore  purchased  by  the 
plaintiff  [Kelly]  from  one  George  Riddle,  by  deed  of  date  June  28,  1880,  and 
the  easterly  one-half,  or  remainder,  being  the  same  lands  purchased  by  said 
plaintiff  of  H.  G.  Fitzell  [plaintiff  herein,  and  defendant  in  said  action,]  by 
deed  of  date  June  28,  1880,  and  was  all  purchased  for  the  purpose  of  con- 
structing a  ditch  thereon  for  irrigating  purposes." 

The  defendant  in  that  action  (plaintiff  in  this)  answered,  and  such  proceed- 
ings were  had  thereinafter  that  on  July  28,  1883,  a  judgment  was  entered, 
whereby  it  was  adjudged  and  decreed  that  the  plaintiff  therein  was  the  owner 
of  an  undivided  three-fourths  interest,  and  the  defendant  therein  of  an  undi- 
vided one-fourth  interest,  in  the  right  of  way  and  irrigating  ditch  situate  and 
being  on  the  lands  described  in  the  complaint  therein,  and  barring  each  of  the 
parties  from  asserting  any  claim  to  the  interest  adjudged  to  the  other;  and, 
further,  that  the  plaintiff  therein  have  and  recover  from  the  defendant  therein 
the  sum  of  $275. 

In- its  findings  in  the  action  aforesaid,  the  court  found  that  the  plaintiff 
therein  was  not  the  owner  of  the  lands  described  in  the  complaint,  nor  of  any 
interest  in  the  same,  except  as  specified;  that  on  the  twenty-eighth  June,  1880, 
the  plaintiff  therein  procured  a  right  of  way  from  the  defendant  therein  across 
the  latter's  land  for  the  purpose  of  constructing  an  irrigating  ditch,  and  on 
the  same  day  granted  to  the  defendant  therein  one-fourth  interest  in  said 
easement  or  right  of  way,  upon  condition  that  said  defendant  would  bear  his 
proportionate  part  of  the  cost  and  expenses  of  constructing  the  irrigating 
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ditch;  that  thereafter  the  said  plaintiff  and  defendant  jointly  constructed  the 
ditch  upon  and  across  the  strips  of  land  described  in  the  complaint,  and  have 
since  jointly  maintained  the  same;  that  plaintiff  is  the  owner  of  three-fourths 
interest  in  such  right  of  way,  ditch,  and  water-right,  and  the  defendant  of 
one-fourth;  that  since  the  twenty-eighth  June,  1880,  the  plaintiff  in  said  action 
had  claimed  to  be  the  sole  proprietor,  etc. ;  that  the  defendant  therein  did  not, 
on  the  twenty-eighth  June,  1880,  convey  the  described  land  by  deed  to  the 
plaintiff  therein,  but  only  granted  a  right  of  way;  that  the  plaintiff  therein 
had  paid  out  $275  more  than  three-fourths  of  the  cost  of  construction  of  the 
ditch;  and  that  the  defendant  therein  had  paid  $275  less  than  one-fourth 
of  the  cost  of  such  construction.  For  this  sum,  as  we  have  seen,  a  money 
judgment  was  entered  in  favor  of  the  plaintiff  in  such  action. 

The  present  plaintiff's  declaration  of  homestead  was  regular  in  form,  and 
was  filed  after  the  findings  of  the  court  in  the  action  above  described,  but 
(considerable  delay  intervening  between  the  findings  and  judgment)  before 
the  judgment  was  entered.  It  is  by  virtue  of  an  execution  issued  upon  the 
money  judgment  in  favor  of  Kelly  that  the  present  defendant,  as  sheriff,  has 
advertised  and  threatens  to  sell  the  plaintiff's  interest  in  the  ditch  and  water 
therein  flowing. 

Can  the  plaintiff's  interest  in  the  ditch  and  water  be  said  to  be  a  portion  of 
the  homestead  created  upon  a  tract  of  land  through  which  the  ditch  flows? 
The  plaintiff  here  agreed  to  give  the  right  of  way  through  his  land,  and  to 
pay  one-fourth  of  the  expenses  of  constructing  the  ditch,  in  return  for  one- 
fourth  of  the  whole  ditch,  and  of  the  water  flowing  through  it.  Looking  be- 
low the  form,  this  was  the  real  nature  of  the  contract. 

And  in  the  findings  in  the  present  action  the  court  below  found  that  the 
interest  of  this  plaintiff  in  said  water-ditch  was  acquired  for  the  purpose  of 
irrigating  the  land  of  plaintiff  embraced  in  his  homestead  declaration;  that 
the  ditch  crosses  said  lands  before  coming  to  the  lands  of  said  Kelly;  and  that 
plaintiff  takes  one-fourth  of  the  water  out  of  said  ditch  upon  the  homestead 
lands  for  the  purpose  of  irrigating  the  same,  which  is  necessary  for  the  pro- 
duction of  the  staple  crops  of  the  country,  and  that  said  land  would  be  actu- 
ally valueless  without  the  use  of  the  water.  The  case,  as  a  whole,  clearly 
shows  that  the  object  of  the  plaintiff  and  defendant  in  jointly  constructing  the 
ditch  was  to  secure  water  for  the  purpose  of  irrigating  their  respective  tracts 
of  land.  Under  these  circumstances,  we  think  the  flow  of  the  water  through 
plaintiff's  land,  to  the  extent  of  his  interest  therein,  was  part  of  his  land  in- 
separably connected  with  it  until  he  should  part  with  it  voluntarily,  or  until 
it  should  be  sold  under  a  judgment  which  could  be  enforced  against  the  home- 
stead. 

This  is  not  the  case  of  a  partnership  formed  for  the  purpose  of  appropriating 
water,  and  vending  it  to  third  persons.  There  is  nothing  in  the  nature  of 
the  transaction  which  made  the  ditch,  as  a  mere  conduit,  or  the  water  flow- 
ing in  it  as  such,  assets  of  a  copartnership,  or  which  created  alien  upon  them 
in  favor  of  one  of  the  partners  advancing  more  than  his  proportion  of  the 
capital.  The  plaintiff  and  Kelly  diverted  a  stream  from  its  natural  course  to 
give  value  to  their  lands  by  irrigating  them.  As  to  third  persons,  creditors 
of  either,  they  should  be  treated,  with  reference  to  the  flowing  water,  like 
riparian  proprietors  upon  the  same  natural  stream;  both  being  bound,  inter 
$ese>  by  their  contract  for  the  distribution.  If  the  water  had  been  brought  to 
his  land  by  the  plaintiff  alone,  it  would  have  become  annexed  to  the  land;  and 
it  would  be  difficult  to  apply  a  different  rule,  because,  by  convention  between 
him  and  a  lower  proprietor,  he  is  entitled  to  one-fourth,  or  any  definite  pro- 
portion, of  it.  The  owners  of  adjacent  tracts  of  land  led  the  water  to  their 
tracts,  and  their  rights  are  substantially  the  same  as  if  the  channel  were  a 
natural  channel.  The  statute,  and  decisions  under  it,  which  seem  to  require 
that,  in  case  of  the  declaration  of  a  homestead  upon  property  held  in  common 
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with  another,  the  declarant  must  have  the  exclusive  possession  of  the  land, 
do  not  affect  the  rights  of  the  parties  hereto.  The  statute  none  the  less  op- 
erates to  exempt  from  forced  sale  the  land  embraced  in  the  homestead,  and  all 
its  incidents,  in  a  case  where  a  lower  proprietor  may  own  an  easement  to 
have  the  water  flow  down  to  his  land. 

The  adjacent  proprietors  were  not  tenants  in  common  in  the  water  in  any 
other  sense  than  as  all  the  riparian  proprietors  are  entitled  to  the  common 
use  of  a  stream.  Each  had  exclusive  possession  of  his  own  land,  and  of  the 
water  flowing  over  it  as  a  part  of  his  land.  As  to  Riddle,  occupant  above, 
they  might  perhaps  assert  he  had  no  right  to  use  the  water,  because  he  had 
granted  the  right  of  way  for  a  ditch  carrying  it  all ;  but,  as  to  the  creditors 
of  plaintiff  or  Kelly,  the  flow  of  the  water  over  the  tract  of  each  was,  in  legal 
contemplation,  part  of  bis  land.  Kelly  was  entitled  to  have  the  water  flow 
from  plaintiff'sland  to  his  own,  subject  to  reasonable  use  by  the  plaintiff,  but 
this  did  not  make  him  tenant  in  common  in  any  part  of  the  land  embraced  in 
the  homestead.  The  owner  of  an  easement  upon  land  has  no  right  of  entry, 
nor  has  he  any  right  to  possess  the  land  as  such.  San  Francisco  v.  Colder- 
woodt  31  Gal.  585.  One  who  owns  an  easement  upon  the  land  of  another 
has  a  right  to  enter  on  the  land  to  keep  the  easement  in  repair;  but,  aside 
from  this  and  analogous  purposes,  he  has  no  right  of  entry.  Pico  v.  Colimas, 
82  Cal.  578. 

By  virtue  of  the  contract  between  plaintiff  and  Kelly,  the  former  was  au- 
thorized to  use  one-fourth  of  the  water,  and  could  not  deprive  the  latter  of 
any  part  of  three-fourths  of  it.  But,  whatever  his  contract  with  the  lower 
proprietor  as  to  the  use  of  a  specific  share,  the  water  flowing  over  the  plain- 
tiff's homestead  was  a  portion  of  his  homestead.  It  is  possible  that,  inde- 
pendent of  their  relation  as  owners  of  the  dominant  and  servient  estates, 
Kelly  had  such  an  interest  in  the  ditch,  as  a  mere  artificial  conduit,  as  would 
authorize  him  to  enter  upon  the  homestead  to  repair  the  ditch;  or  that,  in 
case  plaintiff  should  advance  moneys  to  keep  the  ditch  in  condition  to  con- 
duct the  water  to  Kelly,  he  would  have  a  right  of  contribution,  to  be  enforced 
by  the  equitable  action  for  money  paid,  laid  out,  and  expended  for  Kelly's 
benefit.  But,  if  such  rights  exist,  they  grow  out  of  the  contract  under  which 
the  water  was  originally  brought  to  the  lands,  or  are  referable  to  the  ease- 
ment. Their  existence  does  not  depend  upon,  nor  is  it  connected  with,  any 
right  of  possession  in  Kelly  to  plaintiff's  land,  or  in  the  water  as  part  of  the 
land.  The  existence  of  such  rights  would  not  separate  the  water  from  the 
land,  nor  carve  out  of  it  a  distinct  property  or  estate,  to  be  treated  as  entirely 
disconnected  from  the  land. 

As  a  judgment  creditor  of  the  plaintiff,  having  no  specific  lien  which  ante- 
dates the  declaration  of  homestead,  Kelly  occupies  precisely  the  same  position 
as  if  he  were  not  the  owner  of  the  land  below,  and  had  no  interest  in  the 
flow  of  the  stream.  It  follows  that,  whatever  the  share  of  the  water  which 
plaintiff  may  be  entitled  to  use  as  against  Kelly,  the  water  flowing  over  his 
land  is  part  of  the  land.  Being  an  appurtenant  to  and  legally  incorporated 
with  bis  homestead,  it  is  exempt  from  forced  sale  to  the  full  extent  that 
homesteads  are  exempt. 

On  this  appeal  the  defendant  and  appellant  urges  that  the  homestead  was 
declared  by  plaintiff  in  fraud  of  his  creditors,  and  especially  in  fraud  of  Kelly, 
the  judgment  creditor.  It  was  declared,  as  we  have  seen,  before  the  Kelly 
judgment  was  entered.  The  homestead  is  exempt  from  forced  sale  except  as 
provided  in  the  Civil  Code.  Civil  Code,  §  1240.  The  very  purpose  of  the 
homestead  law  is  to  give  to  one — except  as  against  an  indebtedness  already 
merged  in  a  judgment,  and  as  against  a  judgment  of  peculiar  character  sub- 
sequently entered — the  right  to  preserve  and  protect  a  homestead  from  forced 
sale.  It  has  never  been  held  that  a  homestead  was  invalid  because  the  declar- 
ant was  in  debt,  or  declared  the  homestead  to  protect  it  from  existing  debts. 
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It  is  not  invalid  because  made  during  the  progress  of  litigation  which  subse- 
quently results  in  an  ordinary  money  judgment  against  the  homesteader,  or 
because  made  at  any  time  before  the  entry  and  docketing  of  such  a  judgment 
The  law  authorizes  a  debtor  to  erect  a  barrier  around  the  home,  over  which 
the  sheriff,  although  armed  with  final  process  under  such  a  judgment,  cannot 
pass.  With  the  policy  of  the  law,  or  the  abstract  morality  of  a  particular 
transaction,  we  have  nothing  to  do.  The  doctrine  bearing  upon  conveyances 
made  to  hinder,  delay,  or  defraud  creditors  has  no  application  to  the  creation 
of  a  homestead.  If  any  doubt  remained  as  to  the  intention  of  the  legislature, 
it  ought  to  be  set  at  rest  by  the  language  of  sections  1240  and  1241  of  the 
Civil  Code,  which,  after  declaring  generally  that  the  homestead  is  exempt, 
enumerates  as  an  exception  that  it  is  subject  to  sale  in  satisfaction  of  judg- 
ments obtained  before  the  declaration  of  homestead  was  filed,  "and  which 
constituted  liens  upon  the  premises."  A  judgment  obtained  after  a  declara- 
tion of  homestead,  unless  secured  by  a  mortgage,  or  mechanic's,  laborer's,  or 
vendor's  lien,  cannot  be  enforced  against  the  homestead,  even  although  an  at- 
tachment was  levied  upon  the  premises  before  the  filing  of  the  declaration. 
McCracken  v.  Harris,  54  Cal.  81;  Sullivan  v.  Hendrickson,  Id.  258. 

The  homestead  is  subject  to  sale  in  satisfaction  of  judgments  obtained  on 
debts  secured  by  mechanics1,  laborers',  or  vendors'  liens.  Civil  Code,  §  1241. 
There  is  no  pretense  here  of  any  mechanic's  or  laborer's  lien. 

It  is  contended,  however,  that  Kelly's  judgment  was  "on"  a  debt  secured 
by  a  vendor's  lien.  We  pass  the  question  as  to  whether  a  vendor's  lien  ever 
existed  in  favor  of  Kelly.  The  lien  which  the  vendor  of  real  property  retains, 
after  an  actual  conveyance,  for  the  unpaid  purchase  money,  is  not  a  specific 
and  absolute  charge  upon  the  land,  but  a  mere  equitable  right  to  resort  to  it 
upon  failure  of  payment  by  the  vendee.  Sparks  v.  Hess,  15  Cal.  186.  It 
is  in  its  nature  a  personal  privilege,  unassignable,  which  the  vendor  can  as- 
sert only  in  a  suit  brought  for  the  purpose  of  having  it  decreed  and  enforced. 
If  Kelly  ever  had  the  right  to  have  a  vendor's  lien  adjudicated  and  declared 
by  a  court  of  equity,  he  has  never  commenced  proceedings  to  that  end,  but 
has  waived  his  lien  by  taking  a  general  judgment,  which,  if  docketed,  was  a 
lien  on  all  the  real  property  of  the  plaintiff.  His  right,  as  against  the  real 
property  granted,  (supposing  any  such  grant,)  was  a  mere  equity,  which,  to 
become  of  any  force  or  effect,  was  to  be  established  by  the  decree  of  a  court  of 
equity.  Baum  v.  (frigsby,  21  Cal.  178.  The  judgment  on  a  debt  secured  by 
vendor's  lien,  mentioned  in  section  1241  of  the  Civil  Code,  is  a  judgment  in 
a  suit  brought  to  have  a  vendor's  lien  and  its  amount  declared  and  enforced 
upon  the  real  property  sold  and  conveyed  by  the  vendor  claiming  the  lien. 
Such  a  judgment  relates  back  to  the  date  when  the  conveyance  was  made,  or 
when  the  court  of  equity  decrees  the  equity  of  the  vendor  attached;  and,  if 
the  homestead  declaration  was  filed  after  that  date,  declarant  cannot  avail 
himself  of  his  homestead  protection  against  the  lien  of  his  vendor.  But  the 
existence  of  the  vendor's  lien  in  favor  of  Kelly  was  never  asserted  in  the 
action  wherein  the  judgment  for  $275  was  rendered  in  his  favor,  and  we 
think  that  the  defendant  in  the  present  action,  who  relies  upon  an  execution 
issued  on  the  general  judgment  for  damages,  ought  not  to  be  permitted  to 
disregard  that  judgment,  and  to  try  herein  the  question  whether,  if  Kelly  had 
so  elected,  he  might  have  obtained  a  decree  establishing  a  vendor's  lien. 

The  appellant  having  claimed  in  argument  that  the  title  to  one-fourth  of 
the  ditch  and  water  passed  from  Kelly  to  the  plaintiff  herein,  and  therefore  a 
vendor's  lien  for  a  portion  of  the  purchase  price  unpaid,  proceeds  to  assert 
that  the  title  never  passed ;  that  the  sale  from  Kelly  to  the  plaintiff  was  not 
absolute,  but  conditional  upon  full  payment.  Again,  putting  aside  the  ques- 
tion whether  the  plaintiff  bought  any  property  of  Kelly,  it  is  enough  to  say 
that  if  he  did  the  sale  was  absolute,  since  it  clearly  appears  Kelly  relied  upon 
plaintiff's  personal  promise  to  pay  one-fourth  of  the  cost  of  constructing  the 
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ditcb,  and  took  a  judgment  against  plaintiff  for  the  part  of  the  one-fourth  of 
the  cost  which  he  failed  to  pay. 
Judgment  and  order  affirmed. 

We  concur;    Searijs,  C.  J. ;  McFarland,  J.;  Shabpstein,  J. ;  Temple,  J, 

72  Cal.  490 

People  «?.  Brady.     (No.  20,288.) 
(Supreme  Court  of  California.    June  9,  1887.) 

1.  Mttitder— Verdict— Question  of  Fact. 

In  a  trial  under  an  information  for  murder,  when  the  evidence  fa  contradictory, 
and  there  is  some  testimony  which,  if  credited  by  the  jury,  demands  from  them  a 
verdict  of  guilty  of  murder  in  the  first  decree,  a  verdict  to  that  effect  will  not  be  dis- 
turbed, because  the  jury  are  the  sole  judges  of  the  degree  of  credit  to  be  given  to 
the  testimony. 

2.  Criminal  Practice— Discharge  op  Jtjbob— Substitution  of  Another. 

When,  during  a  trial  for  murder,  and  before  any  evidence  was  taken,  one  of  the 
jurors  became  sick,  and  was  discharged,  and  the  court  refused  to  comply  with  the 
request  of  the  defendant  to  discharge  the  other  jurors,  and  impanel  a  new  jurv,  but 
granting  to  each  party  the  right  to  challenge  any  of  said  other  jurors,  swore  in  an- 
other in  place  of  the  or.e  discharged,  and  there  appeared  to  be  no  good  reason  for 
discharging  all  the  jurors,  held,  that  the  course  pursued  by  the  court  was  eminently 
proper,  under  Pen.  Code  Cal.  £  1123,  which  provides  that,  if  a  juror  becomes  sick 
during  a  trial,  bo  as  to  be  unable  to  perform  his  duties,  "the  court  may  order  him 
to  be  discharged.  In  that  case  a  new  juror  may  be  sworn,  and  the  trial  begin  anew, 
or  the  jury  may  be  discharged,  and  a  new  jury  then  or  afterwards  impaneled." 
8b  Evidence— Dyino  Declaration. 

On  the  day  after  the  deceased  was  cut,  when  a  physician  had  stated  in  his  hearing 
that  his  wound  was  mortal,  and  that  he  was  going  to  die,  and  he  had  announced 
repeatedly  that  he  had  no  hope  of  recovery,  he  made  a  statement  before  a  justice  of 
the  peace,  in  the  presence  of  several  persons,  which  was  taken  down  by  a  reporter 
in  short-hand,  written  out,  read  and  assented  to  by  the  deceased,  who  signed  and 
swore  to  it,  and  died  soon  after.  Held,  that  the  statement  was  admissible  in  evi- 
dence on  a  trial  for  murder  as  a  dying  declaration,  it  not  appearing  that  there  were 
any  questions  put  or  answers  given  after  the  statement  had  commenced  which  did 
not  appear  in  it  as  presented,  or  that  anything  was  said  by  the  deceased  previous 
to  the  formal  dying  declaration  which  conflicted  with  it.1 

In  bank.    Appeal  from  superior  court,  Colusa  county. 
William  Frazier,  for  appellant.    G*  A.  Johnson,  Atty.  Gen.,  for  respond- 
ent. 

Seakls,  C.  J.  The  defendant  was  charged  by  information  with  the  crime 
of  murder,  alleged  to  have  been  committed  in  the  county  of  Colusa,  on  the 
twenty-first  day  of  June,  1885,  by  the  killing  of  one  W.  A.  Bristow.  He 
entered  a  plea  of  not  guilty,  and  upon  a  trial  had  was  found  guilty  of  mur- 
der in  the  first  degree,  and  the  punishment  fixed  at  imprisonment  for  life  in 
the  state  prison. 

The  first  point  made  by  the  appellant  is  that  the  verdict  is  contrary  to  and 
not  warranted  by  the  evidence;  that,  at  most,  it  only  made  a  case  of  man- 
slaughter, and  was  lacking  in  the  elements  from  which  malice  is  presumed. 
The  testimony  was,  as  is  usual  in  such  cases,  more  or  less  contradictory,  and 
it  only  need  be  said  that  there  was  testimony  which,  if  credited  by  the  jury, 
demanded  from  them  the  verdict  rendered.  As  they  were  the  sole  judges  of 
the  degree  of  credit  to  be  given  to  the  testimony,  the  verdict  cannot  be  dis- 
turbed for  the  cause  indicated  in  the  error  assigned. 

1  Dying  declarations  are  admissible  in  evidence  in  homicide  cases,  if  made  under  a 
sense  of  impending  death.  State  v.  Mathes,  (Mo.)  2  8.  W.  Rep.  800,  and  note;  State  v. 
Partlow,  (Mo.)  4  8.  W.  Rep.  14 ;  Cook  v.  State,  (Tex.)  3  S.  W.  Rep.  749;  State  v.  Leepcr, 
(Iowa,)  30  N.  W.  Rep.  503,  and  note;  Puryear  v.  Com.,  (Va.)  1  S.  E.  Rep.  512;  State  v. 
Johnson,  (S.  C.)  1  S.  E.  Rep.  510;  State  v.  Saunders,  (Or.)  12  Pac.  Pep.  441;  Jordan  v. 
State,  (Ala.)  1  South.  Rep.  577;  Hill  v.  State,  (Miss.;  Id.  494. 
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It  is  further  urged  that  the  court  erred  in  refusing  a  new  trial  upon  the. 
ground  of  error  committed  in  discharging  a  juror,  and  in  refusing  to  dis- 
charge the  remainder  of  the  panel,  and  to  commence  de  novo  and  impanel  a 
jury.  It  appears  from  the  record  that  after  the  jury  was  sworn  to  try  the 
cause,  and  before  any  evidence  was  taken,  Henry  Gurnsey,  one  of  the  jurors, 
was  taken  sick;  and,  being  unable  to  continue  on  the  jury,  was  discharged 
by  the  court.  Counsel  for  defendant  excepted  to  this  action  of  the  court,  and 
requested  that  the  remaining  eleven  jurors  be  discharged,  and  that  their 
names,  in  common  with  all  others  summoned,  be  placed  in  the  jury-box,  and 
that  the  jury  be  impaneled  anew  to  try  the  cause.  The  court  declined  to  pur- 
sue this  course,  and  retained  the  11  jurors,  subject  to  the  right  of  counsel  to 
challenge  said  jurors.  Defendant  interposed  no  challenge.  The  prosecution 
challenged  one  of  the  11  peremptorily,  and  thereupon  the  jury  was  filled  and 
sworn  in  the  usual  manner. 

Section  1123  of  the  Penal  Code  provides:  "If,  before  the  conclusion  of  the 
trial,  a  juror  becomes  sick,  so  as  to  be  unable  to  perform  his  duty,  the  court 
may  order  him  to  be  discharged.  In  that  case  a  new  juror  may  be  sworn,  and 
the  trial  begin  anew,  or  the  jury  may  be  discharged,  and  a  new  jury  then  or 
afterwards  impaneled."  The  course  pursued  by  the  court  was  eminently 
proper  under  the  Code.  There  appeared  no  good  reason  for  discharging  all 
of  the  jurors,  as  the  court  might  have  done,  and,  as  the  right  of  the  defend- 
ant to  challenge  the  jurors  retained  was  expressly  accorded  to  him,  there 
was  no  error  committed.     People  v.  Stetoart,  64  Cal.  60. 

The  only  other  error  urged  upon  our  attention  relates  to  the  admission  of  the 
dying  declarations  of  the  deceased,  and  to  the  refusal  of  the  court  to  strike  out 
such  declarations.  The  testimony  shows  that  the  deceased  was  cut  by  defend- 
ant on  the  evening  of  the  twenty-first  day  of  June,  1885,  so  severely  that  his 
bowels  protruded,  and  he  held  them  with  his  hands  while  walking  from  the 
scene  of  the  difficulty  to  his  cabin.  A  physician  was  called,  who,  upon  an 
examination  of  the  wounds,  of  which  there  were  several,  pronounced  the  in- 
juries mortal,  and  stated  in  the  hearing  of  the  patient  that  there  was  no  hope 
for  him.  On  the  following  day  (June  22, 1885)  deceased  announced  repeat- 
edly that  he  bad  no  hope  of  recovery,  and  that  he  was  going  to  die,  and  ex- 
pressed a  desire  to  make  a  statement  of  the  circumstances  attending  the  con- 
flict with  defendant.  His  statement  was  then  made  to  a  justice  of  the  peace, 
in  the  presence  of  several  persons,  taken  down  by  a  reporter  in  short-hand, 
written  out  at  length,  read  and  assented  to  by  deceased,  who  signed  and 
swore  to  it.     He  died  the  same  night  or  the  following  morning. 

Counsel  for  defendant  based  a  motion  to  strike  out  the  dying  statement  on 
the  ground  that  the  written  statement,  as  introduced,  did  "not  contain  all  of 
the  statements  made  by  the  deceased  at  the  time,  and  does  not  contain  all  the 
questions  and  all  the  answers  put  to  and  answered  by  the  declarant  with  ref- 
erence to  this  homicide  at  that  time."  The  motion  was  denied  because  it 
failed  to  appear  that  any  questions  were  put  or  answers  given  which  did  not 
appear  in  the  statement  as  presented.  The  record  shows:  First*  that  before 
the  statement  was  commenced  there  were  several  persons  present  who  put 
questions  to  deceased  touching  the  affray,  which  were  answered  by  him;  sec- 
ond, that,  having  expressed  a  desire  to  make  a  formal  statement,  it  was  taken 
down  by  question  and  answer  literally,  and  every  word  of  it  written  out 
and  assented  to  as  hereinbefore  stated. 

If  there  was  any  statement  made  by  deceased  which  conflicted  with  his 
formal  dying  declaration,  it  might  have  been  competent  to  prove  it;  but  noth- 
ing of  this  kind  was  attempted  or,  so  far  as  we  can  see,  claimed.  It  was 
neither  necessary  nor  proper  to  include  in  the  dying  statement  all  the  deceased 
said  from  the  time  he  received  the  mortal  wound.  The  parties  met  him,  and 
after  an  informal  interview,  directed,  so  far  as  appears,  mainly  to  his  condi- 
tion and  expectation  of  speedy  death,  proceeded  in  a  formal  manner  to  take 
Cal.Rep.  12-15  P.— 40 
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and  read  his  dying  statement.    The  court  below  was  satisfied  that  this  state- 
ment was  made  in  such  immediate  and  certain  expectancy  of  speedy  death,  as 
entitled  it  to  admission  as  a  dying  statement,  and  in  this  view  we  think  there 
was  no  error. 
The  judgment  and  order  appealed  from  are  affirmed. 

We  concur:    MoFarland,  J. ;  McKinstry,  J. ;  Temple,  J. ;  Sharpstein, 
J.;  Paterson,  J. 


73  Cal.  544 

Wise  and  others  v.  Williams  and  others.    (No.  9,829.) 
(Supreme  Oo\ai  of  California,    June  16,  1887.) 

1.  Partnership— Proof  of  Relationship — Estoppel. 

Where  a  man  and  his  wife,  who  had  dealt  with,  as  a  partnership,  and  were  in- 
debted to.  J.  H.  Wise  and  Thomas  JJenigan,  composing  the  firm  of  Christy  &  Wise, 
have  executed  to  said  partnership  a  note  and  mortgage,  neither  they,  nor  their  per- 
sonal representatives,  can  be  heard  to  dispute  the  nrm  relationship. 

2.  Same— Pleading. 

In  a  suit  by  a  partnership  on  a  note  and  mortgage  executed  to  the  firm,  the  show- 
ing of  the  copartnership  relation  of  the  plaintiffs  is  not  indispensable  in  the  caption, 
if  m  the  body  of  the  complaint  it  be  specifically  averred  that  the  plaintiffs  are  in 
fact  copartners,  and  it  appears,  from  the  facts  alleged,  that  the  obligation  relied 
upon  is  one  that  has  been  created  in  favor  of  such  copartnership. 

ft.  Executors  and  Administrators— Action  against— Pleading. 

In  a  suit  against  an  administrator,  it  is  sufficient  to  allege  that  defendant  is  sued 
as  administrator,  and  it  is  not  necessary  to  allege  matters  showing  his  appointment 
as  such. 

4.  Same — Claim  against  Estate — Limitation  of  Actions. 

Under  Code  Civil  Proc.  Cal.  \  1569,  which  provides  that  "no  claim  against  any 
estate,  which  has  been  presented  and  allowed,  is  affected  by  the  statute  of  limita- 
tions pending  the  proceedings  for  the  settlement  of  the  estate/'  the  statute  does  not 
run  against  a  note,  the  estate  of  the  maker  of  which  was  not  closed  when  the  suit 
was  brought,  and  the  claim  under  which  note  had  then  been  allowed. 

o.  Same. 

In  a  suit  against  the  administrator  of  decedent  the  burden  is  upon  the  defendant 
to  show  that  plaintiffs  cause  of  action  is  barred  by  the  statute  of  limitations. 
Hence,  unless  such  fact  clearly  appears  on  the  face  of  the  complaint,  from  the  date 
of  defendant's  appointment  as  executor,  a  demurrer  thereto  is  bad,  and  the  objec- 
tion must  be  made  by  answer. 

Department  1.    Appeal  from  superior  court,  Merced  county, 
Edward  P.  Cole  and  E.  Jackman,  for  appellants.    /.  K.  Law,  for  respond- 
ents. 

Paterson,  J.  The  demurrer  of  the  defendants  Hallinan,  administrator  of 
the  estate  of  Sarah  Connell,  deceased,  and  J.  B.  Connell,  a  minor,  by  Halli- 
nan, his  guardian,  was  sustained,  and,  plaintiff  having  refused  to  amend, 
judgment  was  entered  in  favor  of  said  defendants  for  costs  of  the  action. 
The  grounds  of  demurrer  are  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  that  the  cause  of  action  is  barred  by  the  pro- 
visions of  section  337  of  the  Code  of  Civil  Procedure;  and  that  there  is  a  de- 
fect or  misjoinder  of  parties  plaintiff,  in  this:  that  said  note  and  mortgage 
were  executed  to  Christy  &  Wise,  and  John  H.  Wise  and  Thomas  Denigan 
have  brought  this  action  as  individuals,  and  have  shown  no  assignment  from 
Christy  &  Wise  to  them. 

The  amended  complaint  was  filed  August  22,  1883.  The  note  and  mort- 
gage were  made  May  2,  1877,  and  became  due  May  2, 1878.  The  note  was 
executed  by  John,  and  the  mortgage  by  him  and  his  wife,  Sarah  Connell. 
On  October  24, 1877,  John  and  his  wife  filed  a  declaration  of  homestead  on  the 
land  mortgaged  to  plaintiffs.  Thereafter  John  died,  and  on  July  19,  1880, 
Sarah,  his  widow,  qualified  as  administratrix.  December  21,  1880,  the  claim 
of  plaintiffs,  which  had  been  presented  to  the  administratrix  and  the  judge, 
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was  allowed  and  filed.  December  27,  1880,  the  court  set  aside  to  Sarah  Coti- 
nell  the  land  in  suit  as  a  homestead.  February  17,  1882,  Sarah  Connell  died. 
February  20,  1883,  Williams  was  appointed  administrator  of  the  estate  of 
John  Connell.  Hallinan  was  appointed  administrator  of  Sarah  ConnelTs  es- 
tate, but  the  date  of  his  appointment  is  not  stated.  The  other  defendants  are 
heirs  of  said  John  and  Sarah  Connell. 

1.  The  complaint  sets  forth  a  copy  of  the  note  signed  by  John  Connell, 
which  is  made  payable  to  the  order  of  Christy  &  Wise.  It  is  then  alleged 
"that,  in  order  to  secure  the  payment  of  said  note,  the  said  John  Connell  and 
his  wife  did  execute  and  deliver  to  John  H.  Wise  and  Thomas  Denigan,  com- 
posing the  firm  of  Christy  &  Wise,  a  mortgage  on  those  pieces  of  land,"  etc., 
describing  them.  The  complaint  further  avers  that  on  the  second  day  of  May, 
1877,  said  John  H.  W.  and'T.  D.  were  copartners  doing  business  under  the 
firm  name  of  C.  &  W«»  and  that,  said  J.  C,  being  indebted  to  said  firm,  exe- 
cuted and  delivered  to  them  his  said  promissory  note.  Having  thus  dealt  with 
plaintiffs  as  a  firm,  neither  John  nor  Sarah  couUJ  be  heard  to  dispute  the  firm 
relationship,  and  their  representatives  stand  in  no  better  position  to  contest 
the  same. 

,  While  a  pleading  should  show,  in  cases  of  this  kind,  the  copartnership  re- 
lation of  the  plaintiffs  in  the  caption  of  the  complaint,  such  a  showing  is  not 
an  indispensable  matter  if  in  xne  body  of  the  complaint  it  be  specifically 
averred  that  the  plaintiffs  are  in  faot  copartners,  and  it  appears  from  the  facts 
alleged  that  the  obligation  relied  upon  is  one  that  has  been  created  in  favor  of 
such  copartnership.  Thus  it  is  said  in  Bliss  on  Code  Pleading,  (section  145:) 
"It  is  not  absolutely  necessary  that  the  title  describe  the  parties  as  partners, 
and  give  the  partnership  names,  provided  the  fact  appears  in  the  body  of  the 
complaint."  And  in  New  York  it  is  held  that,  if  the  names  are  intelligibly* 
given  in  the  body  of  the  complaint,  it  is  sufficient.  Hill  v.  Thacter,  3  How. 
Pr.  407.  See,  also,  Shear  v.  Ward,  20  Cal.  660;  Hallock  v.  Jaudin,  34  Cal. 
174. 

The  case  of  McCord  v.  Seale,  56  Cal.  262,  was  decided  upon  the  evidence 
introduced  showing  a  copartnership  transaction;  the  plaintiffs  insisting  upon 
a  liability  to  them  as  individuals.  The  intimation  made  therein  to  the  effect 
that  the  allegation  of  a  copartnership  might  be  treated  as  surplusage  is,  aa 
matter  of  pleading,  mere  dictum. 

2.  It  was  sufficient  to  allege  that  the  defendant  J.  H.  is  the  administrator 
of  the  estate  of  Sarah  C,  deceased.  Where  a  plaintiff  sues  in  a  representative 
capacity,  he  must  allege  matters  showing  his  appointment,  but  such  is  not  the 
case  as  to  defendants,  who  are  sued  as  executors  or  administrators.  "In  ac- 
tions against  executors  or  administrators,  it  is  not  necessary  to  allege  in  the 
complaint  facts  showing  how  the  defendants  became  invested  with  this  repre- 
sentative character,  but  simply  that  they  are  such  executors  or  administrators. * 
2  Wait,  Pr.  374. 

3.  As  to  the  statute  of  limitations.  The  Code  (section  1475,  Code  Civil  Proc. ) 
requires  all  claims  against  a  homestead  to  be  presented  to  the  administrator. 
Camp  v.  Grider,  62  Cal.  21.  It  does  not  appear  that  the  estate  of  John  Con- 
nell was  closed  when  suit  was  brought;  and  the  note  and  mortgage  having 
been  presented  to  his  administratrix  on  the  twentieth  day  of  December,  1880, 
and  allowed,  the  statute  ceased  to  run.  "No  claim  against  any  estate  which 
has  been  presented  and  allowed  is  affected  by  the  statute  of  limitations  pend- 
ing the  proceedings  for  the  settlement  of  the  estate. "  Section  1569,  Code  Civil 
Proc.;  Estate  of  Schroeder,  46  Cal.  317;  Dohs  v.  Dohs,  60  Cal.  255;  Savings 
&  Loan  Soc.  v.  Hutchinson,  68  Cal.  53,  8  Pac.  Rep.  627., 

4.  It  is  claimed  by  respondent  that  as  to  Sarah  Connell,  unless  the  complaint 
contains  some  averment  showing  that  the  statute  had  not  run  against  her,  the 
action  is  barred.  The  burden,  however,  is  upon  defendant  to  show  that  plain- 
tiff's cause  of  action  is  barred.    Unless  it  clearly  appears  from  the  face  of  the 
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complaint  that  plaintiff's  cause  of  action  is  barred,  the  issue  must  be  raised 
by  answer.  It  does  not  appear  from  the  complaint  when  the  administrator 
of  Sarah  Connell  was  appointed.  Hence  the  question  cannot  be  raised  upon 
demurrer.  Harmon  v.  Page,  62  Cal.  449;  Willis  v.  Farley,  24  Cal.  491 ;  Sav- 
ings &  Loan  8oc.  v.  Hutchinson,  8  Pac.  Hep,  638;  Cameron  v.  San  Francisco, 
68  Cal.  390,  9  Pac.  Rep.  430. 

Judgment  reversed,  with  directions  to  the  court  below  to  overrule  the  de- 
murrer. 

We  concur:   Temple,  J.;  MoKinstry,  J. 

72  Cal.  556  " 

Gassem  «.  Bower.    (No.  11,817.) 

(Supreme  Court  of  California.    June  21,  1887.) 

Pliading— Defects— Code  Civil  Pboc.  Cal.  \  475. 

When  the  cross-complaint,  in  an  action  to  quiet  title  to  a  certain  parcel  of  land, 
prays  for  the  correction  of  the  certificate  of  acknowledgment  of  the  deed  of  a  mar- 
ried woman,  which  constitutes  one  link  in  the  chain  of  title,  but  falls  to  state  that 
said  land  was  the  separate  property  of  said  married  woman,  and  the  court  decreed 
that  the  correction  be  made,  held,  that  said  omission  i*  not  such  a  defect  in  the 
pleading  as  to  mislead  appellant,  and  hence,  unjjer  Code  CI  vil  Proc.  Cal. }  476,  *  hich 
provides  that  no  judgment  shall  be  reversed  by  reason  of  any  defect  which  does  not 
"affect  the  substantial  rights  of  the  parties,"  is  no  ground  for  reversing  the  judg- 
ment. 

Commissioners'  decision.    Department  1. 
Appeal  from  superior  court,  San  Diego  county. 

W.  J.  Hunsaker,  for  appellant.  John  R.  Jones  and  E.  W.  Hendrick,  for 
respondent. 

Hayne,  G.  Action  to  quit  title.  The  defendant  put  in  a  cross-complaint 
praying  for  the  correction  of  the  certificate  of  acknowledgment  of  a  deed  of  a 
married  woman,  which  deed  constituted  one  link  in  the  chain  of  title.  The 
court  found  that  the  property  was  the  separate  property  of  the  married  woman, 
and  that  the  acknowledgment  had  in  fact  been  made,  but  that,  by  a  blunder 
of  the  officer,  the  certificate  was  defective,  and  decreed  that  it  be  corrected. 
It  is  not  contended  that  the  evidence  was  insufficient  to  support  the  finding, 
or  that  upon  the  facts  found  the  judgment  was  improper.  The  single  point 
made  is  that  the  cross-complaint  did  not  aver  that  the  property  was  the  sep- 
arate property  of  the  married  woman,  and  that,  therefore,  there  was  no  cloud, 
and  consequently  that  the  court  erred  in  overruling  the  plaintiff's  demurrer 
for  ambiguity.  While  we  think  the  pleading  was  obnoxious  to  criticism,  it 
does  not  seem  to  us  that  it  is  so  radically  defective  as  to  fail  to  support  the 
judgment;  and  the  provision  of  the  Code  is  that  "the  court  must,  in  every 
stage  of  an  action,  disregard  any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial  rights  of  the  parties,  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or  defect. n  Code 
Civil  Proc.  §  475.  Where  a  pleading  is  demurred  to  for  ambiguity,  we  think 
that,  if  the  party  was  not  misled  to  his  prejudice,  the  ambiguity  cannot  be 
said  to  "affect  the  substantial  rights  of  the  parties."  And  we  do  not  think 
that  in  this  case  the  appellant  was  misled.  We  therefore  advise  that  the  judg- 
ment be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 
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Baughman  t>.  Superior  Court.    (No.  12,140.) 

(Supreme  Court  of  California.    June  22,  1887.) 

Appbai/— Effect  as  a  8tay— Removal  of  Receiver. 

Where  the  appointment  of  the  receiver  is  a  matter  ancillary  to  the  main  pro- 
ceedings in  the  action,  the  fact  that  the  plaintiff,  at  whose  instigation  he  was  ap- 
pointed, has  appealed  from  an  order  of  the  court  sustaining  a  demurrer  to  the  com- 
plaint and  entering  judgment  for  the  defendant,  does  not  prevent  the  discharge  of 
the  receiver  on  motion. 

In  bank.     On  application  for  writ  of  prohibition. 

Lindley  &  Spagnoli  and  Reddick  &  Solnisky,  for  petitioner.  Blanchard 
<fr  8wi8ler  and  Bagon  <fe  Ruatt  for  respondent. 

McKinstry,  J.  Petitioner,  as  surviving  partner  of  the  firm  of  Ruoff  & 
Baughman,  prosecuted  an  action  in  the  superior  court  against  one  K.  B.  Heed, 
and  in  the  prayer  of  his  complaint,  among  other  demands,  asked  that  a  re- 
ceiver be  named  to  take  charge,  "pending  the  action,"  of  certain  grain,  in 
which,  in  said  complaint,  he  claimed  an  interest.  Upon  the  complaint  the 
superior  judge  appointed  one  A.  J.  Wilson  receiver  "to  take  charge  of  and 
hold,  preserve,  and  keep"  the  grain,  "and  for  that  purpose  to  take  such  meas- 
ures and  employ  such  help  as  may  be  requisite."  Wilson  qualified  as  receiver, 
and  took  possession  of  the  property.  Afterwards  the  defendant  in  the  action 
demurred  to  the  complaint  on  the  ground  that  it  stated  no  cause.  The  de- 
murrer was  sustained,  and,  the  plaintiff  neglecting  and  refusing  to  amend, 
final  judgment  in  favor  of  the  defendant  was  entered  in  the  superior  court. 
Subsequently  the  defendant  moved  said  court  to  set  aside  the  order  appoint- 
ing the  receiver,  and  that  the  receiver  be  discharged.  The  prayer  of  the  com- 
plaint did  not  give  such  character  to  the  appointment  as  that,  in  case  of  an 
appeal,  the  receiver  could  not  be  discharged  until  the  final  determination  of 
the  cause  in  this  court.  The  defendant  has  an  undoubted  right  to  move  for  the 
discharge  of  a  receiver  pendente  lite.    High,  Rec.  846. 

The  present  application  is  that  the  superior  court  be  prohibited  from  hear- 
ing or  determining  the  motion  of  defendant  in  the  action  aforesaid  for  the 
discharge  of  the  receiver.  It  is  claimed  the  superior  court  has  no  jurisdiction 
to  determine  the  motion,  inasmuch  as  the  plaintiff  in  the  action  had  appealed 
from  the  final  judgment.  Section  564  of  the  Code  of  Civil  Procedure  pro- 
vides that  a  receiver  may  be  appointed  "by  the  court  in  which  an  action  is 
pending,  or  the  judge  thereof."  The  action  above  mentioned  was  not 
brought  to  procure  a  judgment  appointing  a  receiver.  The  appointment  by 
the  court  or  judge  is  a  matter  ancillary  to  the  main  proceedings  in  an  action, 
and  is  for  the  purpose  of  protecting  property  or  a  fund  until  the  judgment 
in  the  superior  court,  and  to  secure  its  application  as,  in  express  terms  or  by 
implication,  may  be  required  by  such  judgment.  Section  946  of  the  same 
Code  provides  that  whenever  an  appeal  is  perfected  it  stays  all  further  pro- 
ceedings in  the  court  below  "upon  the  judgment  or  order  appealed  from,  or 
upon  the  matters  embraced  therein,"  and  the  appeal  releases  property  levied 
on,  "but  the  court  below  may  proceed  upon  any  other  matter  embraced  in 
the  action, "  etc. 

In  Ireland  v.  Nichols,  40  How.  Pr.  85,  9  Abb.  (N.  S.)  71,  the  supreme 
court  of  New  York  said:  "In  the  present  case  the  appointment  of  the  re- 
ceiver was  a  provisional  remedy  in  the  action,  and  ancillary  to  it.  It  was 
made  by  the  court  in  the  exercise  of  its  discretionary  powers,  not  as  a  matter 
of  strict  right,  but  purely  as  a  matter  of  favor  to  the  plaintiff,  and  is  entirely 
independent  of  the  judgment  from  which  plaintiff  appealed."  Commenting 
upon  section  339  of  the  New  York  Code, — which  is  like  section  946  of  our 
Code, — the  court  remarked  that  the  proceedings  stayed  by  the  appeal  "must 
be  construed  to  be  such  proceedings  as  may  be  instituted  by  the  respondent 
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for  the  purpose  of  enforcing  the  provisions  of  the  judgment,"  especially  as 
the  same  section  reserves  to  the  court  below  "the  power  to  proceed  upon  any 
other  matter  included  in  the  action,"  etc.  And  the  court  concludes:  "Ac- 
cording to  the  current  authorities,  the  entry  of  the  judgment  in  favor  of  the 
defendant  has  the  effect  of  ending  the  functions  of  the  receiver,  but  the  re- 
ceiver is  not  discharged  thereby.  The  court,  may,  according  to  the  exigencies 
of  the  case,  upon  good  cause  shown,  either  continue  or  discharge  him  by  fur- 
ther order." 

Where  a  bill  upon  which  the  appointment  of  a  receiver  is  made  is  after- 
wards dismissed  on  demurrer,  the  duties  of  the  receiver  cease,  as  between  the 
parties  to  the  action.  And  so,  where  the  defendant  finally  obtains  judgment, 
the  entry  of  judgment  would  seem  to  have  the  effect  of  terminating  the  re- 
ceiver's functions,  although  plaintiff  perfects  his  appeal  to  the  appellate  court. 
But  the  abatement  of  the  action,  or  entry  of  final  judgment,  does  not  dis- 
charge the  receiver  ipso  facto.  Although,  as  between  the  parties,  his  func- 
tions terminate  with  the  determination  of  the  suit,  he  is  still  amenable 
to  the  court  as  its  officer  until  he  has  complied  with  its  direction  as  to  the 
disposition  of  the  funds  he  has  received  as  receiver.  And  when  the  bill  is  dis- 
missed on  demurrer  it  is  the  plain  duty  of  the  court  to  direct  the  receiver  to 
restore  the  fund  or  property  to  the  person  from  whom  it  was  taken.  High, 
Rec.  833;  Field  v.  Jones,  11  Ga.  413;  Beverley  v.  Brooke,  4  Grat.  220;  Ire- 
land v.  Nichols,  supra.  It  would  seem  that  where  the  decree,  in  terms,  pro- 
vided that  one  of  the  parties  should  take  certain  property  from  the  receiver, 
the  late  receiver  did  not  hold  the  property  after  decree  as  receiver,  but  as 
trustee  of  the  party,  although  there  had  been  no  formal  order  of  discharge. 
Very  v.  Watkins,  23  How.  475.  It  has  been  said  a  receiver  will  be  "dis- 
charged" by  a  decree  in  the  cause  in  which  he  is  appointed,  unless  he  is  ex- 
pressly continued.  Daniel,  Ch.  Pr.  1601.  But  the  discharge  spoken  of  evi- 
dently refers  to  the  surcease  of  his  functions  as  receiver  proper,  leaving  on 
him  the  duty  of  properly  accounting  under  the  order  of  the  court.  But 
whether,  when  his  office  is  not  expressly  continued  by  decree,  he  should  after- 
wards be  called  receiver  or  not,  he  is  subject  to  the  orders  of  the  court  with 
respect  to  the  winding  up  of  his  affairs  as  receiver, — as  to  accounting  and  ap- 
plication of  funds.  In  these  respects  he  continues  liable  until  he  is  discharged 
of  his  responsibilities  as  trustee,  and  we  see  no  impropriety  in  his  being  des- 
ignated "receiver"  up  to  the  date  of  such  discharge. 

The  adoption  of  the  foregoing  views  will  not  deprive  petitioner  of  any  sub- 
stantial right,  since  the  statute  authorizes  the  court,  in  a  proper  case,  to  ap- 
point a  receiver  for  the  preservation  of  property  during  the  pendency  of  an 
appeal.  Code  Civil  Proc.  §  564.  It  may  be  said  that  the  superior  court  will, 
unless  prohibited,  not  only  discharge  the  receiver,  but  attempt  to  set  aside 
the  order  by  which  he  was  originally  appointed.  It  is  at  least  doubtful  whether 
the  motion  is  to  be  construed  as  anything  more  than  a  motion  to  discharge. 
At  all  events,  the  motion  would  authorize  the  court  to  discharge  the  receiver, 
and  the  petitioner  avers  that  on  the  twenty-ninth  of  April,  1887,  and  after 
the  appeal  from  the  judgment  was  perfected,  "the  superior  court,  at  the  ap- 
plication of  the  defendant,  made  and  gave  its  order  that  said  motion  to  dis- 
charge said  receiver  be  heard,  considered,  and  determined  by  said  superior 
court  on  Friday,  May  13, 1887."  It  is  the  hearing  and  determination  of  the 
motion,  as  a  motion  to  discharge,  which  the  petitioner  claims  will  be  beyond 
or  in  excess  of  the  jurisdiction.  It  may  be  added  that  the  petition  does  not 
distinctly  show  that  objection  was  made  to  the  proposed  action  of  the  superior 
court,  on  the  ground  that  it  would  be  beyond  its  jurisdiction.  It  has  been 
repeatedly  held  here  that  prohibition  will  not  go  from  this  court  unless  the 
attention  of  the  court  whose  proceedings  are  sought  to  be  arrested  has  been 
called  to  the  alleged  excess  of  jurisdiction.  Southern  P.  R.  Co.  v.  Superior 
Court,  59  Cal.  475. 
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Writ  denied,  and  proceedings  dismissed* 

We  concur:    Searls,  C.  J.;  Tiiornton,  J.;  McFarland,  J.;  Sharp- 
stein.  J.;  Paterson,  J.;  Temple,  J. 


In  re  Estate  of  Poten,  Deceased.    (No.  11,827.) 

(Supreme  Court  of  QUifornia.    June  24,  1887.) 

Appealable  Order— Money  in  Court— Motion  to  Pay  Over. 

An  order  refusing  to  direct  the  clerk  of  court  to  pay  over  to  a  special  administra- 
tor a  sum  of  money,  allowed  him  as  compensation  for  his  services,  held  not  appeal- 
able. 

Department  1.    Appeal  from  superior  court,  Yolo  county. 

G.  P.  Harding  and  22.  Clark,  for  respondent. 

One  Jerry  Desmond  gave  to  B.  Clark  an  order  on  the  county  clerk  of  Yolo 
county  for  $320,  which  he  claimed  was  due  to  him  from  Poten' s  estate.  The 
claim  had  not  yet  been  allowed;  the  administrator  of  Poten's  estate  having 
filed  objections  to  it.  Desmond  and  one  Frees,  the  executor  or  administrator, 
made  a  settlement,  whereby  Frees  withdrew  his  objections  to  the  allowance 
of  the  claim.  After  such  withdrawal,  the  clerk  of  the  court  paid  the  $320  to 
Clark  on  the  written  order  of  Desmond.  Some  months  afterwards  an  attor- 
ney appeared  for  Desmond  in  the  superior  court  of  Yolo  county,  ex  parte,  and 
psked  that  the  clerk  be  compelled  to  turn  over  the  money  to  Desmond.  The 
Superior  court  took  proof  in  the  matter  on  such  application,  and  denied  the 
motion  on  the  ground  that  the  clerk  had  properly  turned  the  money  over  to 
Clark. 

The  order  is  not  appealable.  It  does  not  come  within  any  of  the  provis- 
ions of  section  963,  Code  Civil  Proc,  or  any  of  the  sections  of  that  chapter. 
Neither  does  it  fall  within  the  provisions  of  section  933,  Code  Civil  Proc. 
There  are  no  other  provisions  of  the  Code  that  we  know  of  that  allow  appeals 
from  the  superior  court  to  this  court  in  cases  of  this  kind, 

P.  M.  Sullivan,  for  appellant. 

By  the  Court.  The  order  of  the  probate  court  complained  of  is  clearly 
not  an  appealable  order.  The  motion  to  dismiss  the  appeal  must  therefore  be 
granted.    So  ordered. 

Teller  o.  Brower  and  others. 
(Supreme  Court  of  Oregon.    January  19, 1887.) 

L  Deed— Loss  of— Proof  of  Delivery. 

A  widower,  who  had  for  a  long  time  cohabited  with  a  woman,  not  his  wife,  mar- 
ried her,  and  subsequently  died.  Before  said  marriage  he  had,  as  it  was  alleged, 
conveyed  to  a  daughter  by  his  former  wife  certain  land;  the  deed,  however,  being 
lost.  In  a  suit  brought  by  the  daughter  to  quiet  her  title  to  said  land,  it  appeared 
from  the  evidence  that  such  a  deed  would  have  been  the  most  natural  and  just 
means  of  providing  for  his  more  helpless  children,  and  that  be  had  settled  on 
his  wife  certain  other  land,  which  was  an  ample  substitution  for  dower.  Said 
daughter's  testimony  of  the  execution  and  delivery  of  the  deed  was  corroborated 
by  other  circumstantial  evidence,  and  deceased's  intentions  were  clearly  proved ; 
while  the  heterogeneous  condition  of  the  family  rendered  likely  the  loss  or  theft  of 
such  a  deed.    Held,  that  its  delivery  and  execution  were  sufficiently  proved. 

2.  Same. 

In  such  case  the  fact  that  the  daughter,  after  her  father's  death,  united  with 
his  other  children  in  a  petition  for  the  appointment  of  her  brother  as  administrator 
of  the  estate,  said  petition  including,  among  the  assets,  the  land  in  question,  does 
not  materially  impeach  her  evidence  in  support  of  her  claim  to  the  land;  it  being 
shown  that  she  signed  it  when  sick,  knowing  nothing  of  its  contents,  and  at  the 
instance  of  her  brother, 
v. 14p.no. 4 — 14 
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Appeal  from  circuit  court,  Polk  coun*y. 

N.  B.  Knight  and  Holmes  &  Hayden,  for  appellant.  Tilmon  Ford,  for  re- 
spondents. 

Thayer,  J.  The  appellant  commenced  a  suit  against  the  respondents  in 
said  circuit  court  to  quiet  her  title  in  certain  real  property  situated  in  said 
county.  The  complaint  is  in  the  usual  form  adopted  in  such  suits.  The  re- 
spondent claims  that  she  is  entitled  to  a  right  of  dower  in  the  property  as  the 
widow  of  one  George  W.  Teller,  deceased,  who  died  seized  of  the  said  prop- 
erty. The  appellant  was  the  daughter  of  the  said  George  W.  Teller,  and  claims 
the  entire  property  in  fee  by  a  deed  of  conveyance  thereof  prior  to  his  marriage 
with  the  said  respondent,  which  deed  has  been  lost.  A  question  was  made 
in  the  case  as  to  the  time  when  the  said  respondent  and  the  said  George  W. 
Teller  intermarried;  said  respondent  claiming  that  they  were  married  twice, 
the  first  time  on  the  twenty-seventh  day  of  December,  1867,  in  Boone  county, 
Iowa,  and  the  second  time  on  the  twenty-third  day  of  December,  1878,  at  said 
Polk  county.  The  deed  to  the  property  is  claimed  to  have  been  executed  by 
the  said  George  W.  Teller  to  the  appellant  in  January,  1878, — subsequent  to 
the  first  pretended  marriage,  and  prior  to  the  last  one;  but  the  evidence  does 
not  sustain  the  allegation  that  a  marriage  took  place  between  said  parties  on 
the  twenty-seventh  day  of  December,  1867.  It  shows  conclusively,  on  the 
other  hand,  that  they  were  at  that  time,  and  for  a  long  time  thereafter,  in- 
capable of  contracting  a  lawful  marriage.  The  respondent  was,  at  the  time 
of  the  alleged  first  marriage,  the  wife  of  one  Amos  Kentner,  and  she  con- 
tinued to  be  his  lawful  wife  until  the  twenty-second  day  of  October,  1868,  at 
which  last  time  a  decree  of  divorce  was  granted  in  favor  of  the  said  Amos 
Kentner  against  the  respondent  by  the  district  court  of  the  Sixth  judicial  dis- 
trict, state  of  Minnesota.  It  is  not  improbable  but  that  the  parties  may  have 
gone  through  the  formal  ceremony  of  a  marriage  in  Boone  county,  Iowa,  at 
the  time  alleged;  but  it  was  only  a  mere  sham  and  pretense,  and  the  parties 
unquestionably  so  understood  it  at  the  time. 

The  main  question  in  the  case  is  as  to  whether  the  said  deed  was  executed 
to  the  appellant  as  alleged  by  her.  It  appears  from  the  evidence  that  the  ap- 
pellant and  the  respondents  James  B.  Teller,  Franklin  Teller,  Sam  ant  ha  J. 
Higgins,  Michael  A.  Teller,  and  George  W.  Teller,  were  the  children  of 
George  W.  Teller,  deceased,  by  a  former  wife.  That  after  the  death  of  their 
mother,  and  while  they  were  quite  young,  the  said  Marion  Brower  left  her 
husband,  Amos  Kentner,  and  went  and  lived  with  the  said  George  W.  Teller. 
This  occurred  about  the  time  of  the  first  pretended  marriage  between  the  par- 
ties, and  they  continued  to  live  and  cohabit  thereafter  as  husband  and  wife. 
After  residing  a  short  time  in  the  north-western  states  aud  territories,  they 
came,  in  1869,  to  Oregon,  representing  themselves  to  be  husband  and  wife, 
but  were  never  lawfully  married  until  on  the  said  twenty-third  day  of  De- 
cember, 1878.  That  the  said  George  W.  Teller  acquired  various  property 
in  Oregon,  including  the  premises  in  question,  another  tract  of  320  acres 
of  land  in  Polk  county,  and  also  a  tract  of  land  in  Tillamook  county.  That, 
about  two  years  prior  to  the  time  it  is  alleged  he  made  the  deed  in  question  to 
the  appellant,  he  conveyed  to  the  said  respondent  Marion  Brower  the  320-acre 
tract  in  Polk  county,  which,  at  the  time,  was  as  valuable  if  not  more  valu- 
able than  the  premises  claimed  to  have  been  conveyed  to  the  appellant.  He 
sold  the  Tillamook  place  subsequently,  and  the  proceeds  of  the  sale  constituted 
a  part  of  his  assets  at  the  time  of  his  decease,  which  occurred  November  29, 
1881.  The  circuit  court,  in  the  decree  from  which  the  appeal  is  taken,  seems 
to  have  placed  its  decision  of  the  case  more  upon  the  grounds  that  the  deed 
was  not  delivered  to  the  appellant  than  upon  the  grounds  that  no  such  deed 
had  been  signed  by  the  grantor  as  required  by  the  statute.  At  least  the  de- 
cree recites  that  "the  court,  having  fully  considered  the  matters  at  issue  in 
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said  case,  finds  from  the  testimony,  as  conclusions  of  fact,  that  the  alleged 
deed  set  out  in  the  plaintiff's  complaint  was  never  delivered  to  the  plaint irt 
by  George  W.  Teller,"  which  would  seem  to  imply  that  it  might  have  been 
signed,  witnessed,  and  acknowledged. 

The  more  difficult  question  with  this  court  has  been  to  determine  whether 
such  a  deed  was  ever  in  fact  signed.  There  would  be  no  difficulty,  as  it  ap- 
pears to  us,  in  finding  that  the  deed  was  delivered  if  ever  made.  The  circum- 
stances surrounding  the  affair  were  of  such  a  nature  as  to  render  it  reason- 
able that  George  W.  Teller,  deceased,  may  have  executed  the  deed  as  claimed. 
He  had  two  daughters,  one  of  whom  was  insane  and  an  inmate  of  the  asy 
lum.  His  other  children  were  all  boys,  and  he  would  have  been  more  likely, 
it  seems  to  me,  to  have  confided  the  property  in  question  to  the  appellant  than 
to  any  of  his  other  children.  By  doing  that,  it  would  be  likely  to  remain  intact, 
and  enable  the  appellant  to  bestow  assistance  upon  the  more  helpless  of 
the  children;  and  she  would  probably  be  more  impressed  with  such  a  duty 
than  a  son  would  be.  There  is  no  doubt  in  my  mind  but  that  a  woman,  as  a 
general  thing,  has  a  finer  sense  of  honor  in  such  matters  and  a  much  deeper 
sympathy  than  a  man  has,  and  the  decedent  was  doubtless  conscious  of  that 
fact.  The  conveyance,  if  made  as  claimed,  was  evidently  in  the  nature  of  a 
gift  in  prospect  of  death;  and  it  would  certainly  have  been  injudicious  to 
have  attempted  to  divide  up  the  premises  among  all  the  children,  or  to  have  left 
it  subject  to  such  division  as  the  law  would  have  made.  The  alleged  disposi- 
tion of  the  premises,  under  the  circumstances,  would  be  better  than  to  have  lim- 
ited them  to  the  appellant  by  devise.  In  the  latter  case  they  would  have  had  to 
be  administered  upon,  which  would  have  tied  up  the  property  in  the  hands  of 
an  executor  until  the  administration  was  closed;  and  would,  in  case  the  tes- 
tator left  a  widow,  have  subjected  it  to  dower.  In  this  case,  to  have  cut  off 
any  right  of  dower  the  respondent  Marion  Brower  may  have  had  in  the  prop- 
erty, or  which  the  deceased  supposed  she  had  or  might  thereafter  have,  would 
have  been  eminently  just  upon  his  part.  He  had  already  settled  upon  her  the 
320  acres  of  land,  which,  no  doubt,  was  a  full  equivalent  of  any  right  of 
dower  of  which  she,  by  the  execution  of  the  deed,  would  be  deprived.  And 
it  plainly  appears  that  the  deceased  had  an  intention  to  bestow  this  property 
upon  the  appellant.  The  testimony  of  her  brother  James  B.  Teller,  and  that 
of  Mrs.  N.  J.  Hosford,  is  direct  upon  that  point.  The  respondent  Mrs.  Brower 
made  a  statement  to  Mrs.  Hanville,  a  witness  in  the  case,  showing  that  such 
had  been  the  decedent's  intention.  He  stated  also  to  said  James  B.  Teller 
and  to  Mrs.  Hosford  that  he  had  deeded  the  premises  to  appellant.  At  least 
they  so  testified  in  the  case.  The  direct  testimony  that  such  a  deed  was  exe- 
cuted, is  not  so  strong  as  might  be  desired;  but,  with  the  aid  of  the  corrobo- 
rating circumstances  and  statements  referred  to,  I  think  it  sufficient  to  justify 
the  finding  that  it  was  executed.  The  testimony  of  Judge  J.  Quinn  Thorn- 
ton is  to  the  effect  that  the  deceased  stated  in  his  presence  that  he  had  exe- 
cuted a  deed  to  the  appellant  of  the  Tillamook  place;  that  the  deed  was  not  to 
be  put  on  record,  or  not  to  be  operative,  until  his  death.  This  evidence  is 
corroborative  of  the  appellant's  claim.  It  tends  to  show  that  the  deceased 
had  settled  property  upon  the  appellant;  and,  it  appearing  from  the  proofs 
that  it  could  not  have  been  the  Tillamook  property,  the  inierence,  in  view  of 
the  direct  testimony  of  Seth  R.  Hammer,  Esq.,  that  the  deceased  conveyed  to 
the  appellant  by  deed  lands  in  Polk  county  which  answered  to  the  description 
of  the  premises  in  question;  of  John  W.  Minto,  who  witnessed  an  instru- 
ment of  the  nature  of  a  deed  of  that  character;  and  of  the  appellant  herself, 
who  swears  positively  that  her  father  did  execute  and  deliver  to  her  a  deed 
of  the  premises, — is  very  natural  that  the  said  statement  referred  to  a  deed 
of  the  premises  in  question,  and  that  it  was  either  misunderstood  by  the  wit- 
ness, or  that  deceased  mentioned  in  his  statement  the  wrong  property. 

It  is  claimed  by  the  counsel  for  the  said  respondent  Marion  Brower,  that 
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the  deed  alleged  to  have  been  so  executed  is  not  sufficiently  described,  nor  its 
loss  accounted  for.  The  direct  evidence  of  the  execution  of  the  deed  is  in- 
definite, but  it  is  positive,  and  seems  to  be  entirely  consistent  with  the  cir- 
cumstances surrounding  the  case;  and  that  it  should  have  been  lost  is  not  at  all 
remarkable.  The  oircumstances  under  which  the  said  respondent  came  into 
the  family  of  the  deceased,  the  anomalous  relation  they  sustained  for  a  num- 
ber of  years,  the  fact  that  he  had  children  growing  up  to  manhood  and 
womanhood,  were  not  favorable  conditions  to  the  maintenance  of  order  and  reg- 
ularity. It  necessarily  produced  a  heterogeneity  which  seems  to  have  termi- 
nated in  his  sudden  demise.  In  a  state  of  affairs  which  would  be  likely  to 
succeed  so  irregular  an  alliance,  the  loss  of  a  deed  to  real  property  affecting 
the  interest  of  any  of  the  parties  would  not  be  a  strange  consequence.  Shift- 
ing it  about  from  place  to  place,  as  the  evidence  tends  to  prove,  would  be 
quite  natural ;  and  its  loss,  from  being  mislaid  or  purloined,  not  at  all  un- 
likely. 

Said  counsel  also  pointed  out  what  he  claimed  to  be  discrepancies  in  the 
testimony  of  the  appellant  as  to  the  whereabouts  of  the  instrument  after  its 
alleged  execution  and  delivery;  but  in  view  of  the  circumstances  surrounding 
the  affair,  and  of  the  immateriality  of  her  testimony  upon  that  point,  an  im- 
peachment of  her  general  testimony  cannot  be  claimed. 

Another  circumstance  urged  by  said  counsel  with  great  force  against  the 
appellant's  claim  to  the  ownership  of  the  said  premises  is  that  she  united  with 
three  of  her  brothers  in  a  petition  to  the  county  court  for  Polk  county  for  tho 
appointment  of  one  of  the  petitioners,  J.  B.  Teller,  administrator  of  the  es- 
tate of  the  deceased,  and  which  petition  states  that  the  deceased,  at  the  time 
of  his  death,  was  possessed  of  250  acres  of  farm  land  in  said  county,  referring 
undoubtedly  to  the  land  in  question.  The  appellant  in  her  examination  fully 
explained  the  circumstances  under  which  she  signed  the  petition.  She  says 
that  it  was  presented  to  her  while  she  lay  sick  at  the  Chemeketa  Hotel,  in  Salem ; 
that  she  knew  nothing  of  its  contents  except  its  general  object;  and  signed  it 
formally  at  the  request  of  her  brother  presenting  it,  relying  entirely  upon  him 
as  to  its  correctness.  The  fact  that  she  signed  such  a  petition  containing  a 
statement  of  the  character  referred  to  would  ordinarily  militate  strongly 
against  her  claim  to  the  property,  though  it  would  not  at  all  be  conclusive  of 
her  right;  but  considering  the  purpose  of  the  petition,  and  her  explanation  of 
the  circumstances  of  her  signing  it,  weakens  very  much  its  effect  as  impeach- 
ing evidence.  And,  besides,  her  case  is  not  dependent  upon  her  unsupported 
testimony.  The  court  must  view  it  in  the  light  of  its  surroundings  and  cor- 
roborating proofs,  and  determine  the  material  facts  involved  from  the  whole 
evidence.  It  follows,  from  the  conclusions  indicated  as  to  the  result  of  the 
proofs,  that  the  decree  appealed  from  must  be  reversed,  and  that  the  relief 
prayed  in  the  appellant's  complaint  in  the  suit  should  be  granted* 

The  decree,  therefore,  will  be  to  that  effect. 


Chivington  v.  Colorado  Springs  Co. 

(Supreme  Court  of  Colorado.     February  18, 1887.) 

1.  Judgment — Default — Pendency  of  Motion. 

Under  section  149,  Civil  Code  Colo.,  providing  that  if,  in  an  action,  no  answer, 
demurrer,  or  motion  has  been  filed  within  the  time  specified  in  the  summons,  or 
such  further  time  as  may  have  been  granted,  default  shall  be  entered  against  the 
defendant,  no  default  can  be  entered  for  failure  to  answer  so  long  as  a  motion  to 
quash  the  sheriffs  return  to  the  summons  remains  undetermined. 

2.  Costs — Upon  Overruling  Motion. 

In  an  action  of  ejectment,  plaintirT  demurred  to  and  moved  to  strike  out  parts  of 
the  answer.  The  demurrer  and  motion  being  overruled,  plaintiff  was  ordered,  be- 
fore filing  his  replication,  to  pay  $10  to  defendant,  and  a  judgment  for  that  snm 
was  entered  against  him.    Held,  that  this  was  warranted. by  section  57,  of  the  Colo- 
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redo  Code  which  provides  that,  upon  the  determination  of  any  demurrer  or  motion 
to  strike  out  the  whole  or  any  part  of  any  pleading  of  fact  in  any  cause  originally 
brought  in  the  district  court,  the  unsuccessful  party  shall  be  adjudged  to  pay  not 
less  than  five  nor  more  than  ten  dollars  into  court  for  the  use  of  the  successful 
party.  It  being  constitutional,  the  court  will  not  consider  the  unreasonableness  of 
the  provision. 

8.  Limitation  of  Actions—  Pleading  thtb  Statute— Ejectment. 

Chapter  28  of  the  Colorado  Civil  Code,  governing  actions  for  the  possession  of 
real  property  and  for  damages,  provides  that  the  answer  in  such  actions  shall  either 
specifically  deny  the  allegations  of  the  complaint,  or  disclaim  any  interest  in  or 
possession  of  the  property,  and  also  allows  the  defendant  to  state  the  character  of 
the  estate,  or  right  of  possession  or  occupancy,  he  claims  in  the  premises.  Under 
tills  chapter,  in  an  action  of  ejectment  the  statute  of  limitations  must  be  specially 
pleaded,  or  the  defense  will  be  considered  waived. 

4.  Ejectment— Title  Necessary  to  Maintain. 

Plaintiff  in  an  action  of  ejectment  can  recover  solely  upon  the  strength  of  his  own 
title,  and  not  through  the  weakness  of  defendant's.  If  he  have  none  himself,  he 
cannot  maintain  the  action,  even  though  defendant's  paper  title  be  fatally  defective. 

6.  Deed — Execution — Evidence. 

A  deed  properly  certified  to  by  a  competent  officer,  the  genuineness  of  whose  cer- 
tificate is  unimpeached,  cannot  be  overthrown  by  the  uncorroborated  testimony  o~t 
the  person  whose  name  is  signed  as  grantor,  to  the  effect  that  he  never  executed 
or  acknowledged  the  deed. 

Appeal  from  district  court,  El  Paso  county. 

Action  of  ejectment.  Plaintiff,  John  M.  Chivington,  claimed  title  under 
government  patents,  to  certain  property  situated  in  the  town  of  Manitou,  Col- 
orado. Defendant  pleaded  a  general  denial,  title  in  itself,  and  the  statute  of 
limitations.  The  court  overruled  plaintiff's  motion  to  strike  out  those  parts 
of  the  answer  setting  up  the  statute,  also  his  demurrer,  and  required  plaintiff, 
before  filing  a  reply,  to  pay  into  court,  for  the  use  of  defendant,  $10  in  the 
nature  of  costs  for  the  demurrer  and  motion.  Defendant  relied  for  title  upon 
a  deed  purporting  to  have  been  executed  by  plaintiff,  but  the  execution  and 
acknowledgment  of  which  were  denied  by  plaintiff.  Judgment  for  defend- 
ant, and  plaintiff  appeals. 

L.  B.  France,  for  appellant.  /.  M.  Waldron  and  Benedict  &  Phelps,  for 
appellee. 

Helm,  J.  The  court  committed  no  error  in  refusing  a  default  for  want  of 
answer.  Within  the  period  allowed  for  pleading,  defendant  filed  its  motion 
to  quash  the  sheriff's  return  to  the  summons;  and,  when  the  application  for 
default  was  submitted,  this  motion  was  still  pending.  Section  149  of  the 
Civil  Code  must  be  construed  in  connection  with  the  provisions  of  that  in- 
strument that  relate  to  the  time  for  answering.  Under  this  section,  as 
amended  in  1881,  no  default  could  be  entered  while  the  motion  to  quash  re- 
mained undetermined. 

We  shall  decline  to  reverse  the  judgment  because  the  court  required  plain- 
tiff, before  filing  his  replication,  to  pay  the  810  previously  awarded  to  defend- 
ant. The  judgment  for  that  sum  was  entered  against  plaintiff,  under  section 
61  of  the  Code,  upon  the  denial  of  his  demurrer  and  motion.  With  the  al- 
leged unreasonableness  of  this  statute  we  have  nothing  to  do.  It  was  framed 
upon  the  theory  of  compensation  to  the  successful  party  for  extra  and  unnec- 
essary expense  occasioned  by  the  demurrer  or  motion  overruled;  and  is,  in 
this  respect,  analogous  to  laws  providing  for  the  recovery  of  costs.  It  may 
also  have  been  intended  to  secure  greater  caution  by  parties  and  counsel,  and 
to  prevent  the  filing  of  sham  and  frivolous  pleadings  of  the  kind  mentioned. 
We  are  not  prepared  to  hold  the  statute  unconstitutional,  and  it  clearly  war- 
ranted the  ruling  in  question. 

Nor  did  the  court  err  in  denying  plaintiff's  motion  to  strike  from  the  an- 
swer as  "immaterial,  irrelevant,  and  redundant, n  certain  defenses  therein 
averred.  Chapter  27  of  the  Revised  Statutes,  on  the  subject  of  ejectment, 
Colo.Rep.  12-16  P.— 17 
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was  repealed  in  1877,  and  the  general  issue  no  longer  performs  the  office 
therein  assigned  to  it.  Chapter  28  of  the  Code  applies  to  this  class  of  actions 
the  general  rules  of  pleading  specified  elsewhere  in  that  instrument.  Besides, 
it  expressly  allows  defendant  to  set  up  affirmatively  the  character  of  the  es- 
tate or  right  of  possession  or  occupancy  through  which  he  claims.  Section 
2189  of  the  General  Statutes,  referring  to  the  limitation  of  actions,  prescribes 
a  rule  of  pleading.  It  was  originally  framed  with  reference  to  the  existing 
law,  which  inhibited  in  ejectment  all  pleas  save  the  "general  issue  only."  It 
did  not  then,  nor  does  it  now,  preclude  the  defendant  in  ejectment  from  avail- 
ing himself  of  this  defense,  but,  as  a  rule  of  pleading,  it  is  modified  by  the 
subsequent  provisions  of  the  Code  above  mentioned.  Under  the  present  prac- 
tice the  statute  of  limitations  must  be  specially  pleaded  in  this  as  well  as  other 
actions,  or  the  defense  will  be  considered  waived. 

For  the  purposes  of  this  case  it  is  a  matter  of  no  importance  whether  the 
defendant  company  and  its  immediate  grantors  were,  at  the  time  of  the  con- 
veyance to  them,  capable  of  taking  title  to  real  estate  in  Colorado.  There 
were  intermediate  deeds  between  them  and  plaintiff  to  other  parties,  whose 
capacity  in  this  respect  is  not  questioned.  The  action  is  in  the  nature  of 
ejectment,  and,  except  as  modified  by  statute,  the  common-law  principles  per- 
taining  to  ejectment  are  applicable.  Neither  mines  nor  mining  claims  are  in 
controversy,  and  the  verdict  must  be  for  defendant  unless  plaintiff  makes  out 
a  case.  Moreover,  the  latter  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title  or  right  to  possess  and  occupy.  If  he  has  legally  parted  with  both, 
he  cannot  maintain  the  action,  even  though  defendant's  paper  title  be  fatally 
defective. 

We  proceed  now  to  consider  the  main  question  presented,  viz.,  did  Chiving- 
ton  part  with  his  title  to  the  property  by  valid  and  binding  conveyances? 
He  asserts  that  the  power  of  attorney  from  himself  to  Pollock,  offered  in 
evidence,  is  a  forgery.  But,  when  upon  the  witness  stand,  he  contented 
himself  with  the  declaration  that  he  did  not  sign  the  paper,  or  authorize  any 
one  else  to  attach  his  name  thereto.  He  did  not  fairly  question  the  bona 
fides  of  his  acknowledgment  appended  to  the  instrument,  nor  did  he  deny 
that  he  authorized  the  delivery  thereof.  It  is  strange,  indeed,  if  in  truth  the 
acknowledgment  is  also  forged,  and  if  no  delivery  was  authorized  by  him, 
that,  when  testifying,  he  failed  to  specifically  mention  these  two  important 
matters.  It  is  also  a  circumstance  of  sufficient  significance  to  be  noticed  that 
the  notary  public  who  made  the  certificate  of  acknowledgment,  and  who  was 
present  at  the  trial  in  the  employ  of  plaintiff,  was  not  called  upon  to  offer 
any  explanation  touching  the  same.  Testimony  by  him  admitting  that  he 
made  this  certificate,  but  asserting  that  it  was  untrue,  would  be  entitled  to 
little  consideration.  Wilson  v.  South  Park  Com'rs,  70  111.  46.  But  bis 
sworn  declaration  that  the  certificate  itself  was  a  forgery  might  be  very 
important. 

Whether  plaintiff  actually  signed,  or  previously  directed  another  to  sign, 
his  name  to  the  instrument,  may  be  a  matter  of  no  importance.  Admitting, 
lor  the  purposes  of  the  argument,  that  his  testimony  in  this  regard  is  true,  the 
power  of  attorney  is  still  not  necessarily  void.  If  he  duly  acknowledged  the 
instrument,  and  authorized  its  delivery,  he  thereby  recognized  and  adopted 
the  signature  and  seal,  making  them  his  own  for  the  purposes  of  the  convey- 
ance.    Clough  v.  Clough,  73  Me.  487;  Kerr  v.  Russell,  69  111.  666. 

We  have  not  overlooked  the  fact  that,  while  giving  his  testimony,  plaintiff 
was  asked  when  he  first  saw  the  power  of  attorney,  and  answered,  "Yester- 
day." This  question  and  answer  were  preliminary  to  the  statement  that 
his  signature  was  forged.  The  good  faith  of  the  certificate  of  acknowledg- 
ment was  not  spoken  of.  But  if  we  assume  that  their  effect  is  indirectly  to 
challenge  this  certificate,  and  hence  admit  that  plaintiff  did,  in  this  equivocal 
way,  dispute  its  validity,  he  is  yet  in  no  better  attitude;  for  "the  unsup- 
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ported  testimony  of  a  party  to  a  deed  that  he  did  not  execute  it  shall  not 
prevail  over  the  official  certificate  of  the  officer  taking  the  acknowledgment." 
Kerr  v.  Russell,  supra;  Lickmon  v.  Harding*  65  111.  505.  While  the  cer- 
tificate of  the  officer  may  in  some  cases  be  impeached  for  fraud,  duress,  or 
gross  concurrent  mistake,  the  proof  to  sustain  the  charge  "is  required  to  be 
of  the  clearest  and  strongest  and  of  the  most  convincing  character,  and  by 
disinterested  witnesses."  Kerr  v.  Russell,  supra;  Baird  v.  Jackson,  98  111. 
78.  The  reasons  for  these  rules  are  obvious  and  satisfactory.  They  are 
essential  to  the  security  of  titles.  If  the  solemn  deed  of  a  party  to  real  estate 
duly  attested  by  a  public  officer,  and  recorded  according  to  law,  may  be 
avoided  by  the  grantor's  individual  oath,  or  by  anything  short  of  clear  and 
convincing  evidence,  the  efficacy  of  recording  statutes  is  largely  destroyed, 
and  the  title  to  such  property  is  precarious,  indeed.  Public  policy,  as  well 
as  individual  security,  require  that  the  ownership  and  peaceful  possession  of 
land  should  be  subjected  to  no  such  hazard. 

Let  us  illustrate  the  force  of  these  conclusions  by  the  case  at  bar.  The  in- 
strument in  question  was  regular  in  form.  It  was  duly  recorded.  The  cer- 
tificate of  acknowledgment  complied  with  the  law  in  all  essential  particulars, 
and  there  was  absolutely  nothing  to  advise  parties  dealing  with  the  property 
of  the  alleged  forgery.  There  is  no  claim  or  pretense  that  defendant  is  not 
an  innocent  purchaser  for  valuable  consideration,  without  notice  of  any  such 
defect.  For  16  years  plaintiff  paid  no  taxes,  and  neither  exercised,  nor  at- 
tempted to  exercise,  any  of  the  rights  of  ownership  over  the  property.  Ever 
since  its  purchase  in  1872,  defendant,  and  parties  holding  title  through  de- 
fendant, have  been  in  undisputed  possession,  and  have  discharged  the  burden 
of  taxation.  Without  one  word  of  objection  from  plaintiff,  they  have  been 
permitted  to  expend  large  sums  of  money  in  the  erection  of  buildings,  and 
placing  of  other  permanent  improvements  upon  the  premises;  such  improve- 
ments comprising  a  large  part  of  the  town  of  Manitou.  Under  these  circum- 
stances, and  at  the  end  of  the  16  years,  plaintiff  returns  to  the  state,  and  by 
his  individual  oath,  substantially  unaided,  undertakes  to  destroy  the  force 
and  effect  of  an  official  certificate,  and  to  undermine  the  apparently  perfect 
title  to  this  valuable  property.  The  acknowledging  officer,  who  is  present, 
and  is  friendly  to  plaintiff,  is  not  called  upon  to  say  that  the  certificate  is  a 
forgery,  while  "plaintiff  himself  avoids  giving  any  direct  evidence  to  this  effect. 
The  negative  testimony  of  certain  witnesses  as  to  plaintiff's  presence  in  Colo- 
rado on  the  first  of  February,  1867,  when  the  acknowledgment  purports  to 
have  been  taken,  is  entitled  to  but  little  weight.  He  himself  admits  that,  in 
November  or  December  preceding,  he  was  here,  but  asserts  that  he  then  left 
and  went  to  Cheyenne.  Had  the  bona  fides  of  the  certificate  in  question  been 
submitted  to  a  jury  upon  all  the  evidence,  with  a  proper  instruction,  and  by 
them  resolved  for  plaintiff,  it  would  have  been  the  court's  unquestioned  duty 
to  vacate  the  special  finding.  Plaintiff  failed,  both  in  the  quantum  and  kind 
of  proof,  to  establish  his  charge  of  forgery.  See  Kerr  v.  Russell,  supra,  and 
cases  cited;  Harkins  v.  Forsyth,  11  Leigh,  294. 

We  do  not  rest  our  decision,  as  to  the  power  of  attorney,  upon  the  rule  cited 
that,  "in  favor  of  innocent  purchasers  for  valuable  consideration,  without  no- 
tice, it  [the  certificate  of  acknowledgment]  is  conclusive  as  to  all  matters 
which  it  is  the  duty  of  the  acknowledging  officer  to  certify,  if  he  has  jurisdic- 
tion." Whart.  Ev.  §  1052,  and  cases.  Had  plaintjff  clearly  and  convinc- 
ingly established  the  fact  that  both  his  signature  and  acknowledgment  were 
forgeries,  this  rule  would  have  no  application,  even  though  defendant  is  a 
purchaser  of  the  kind  described.  The  deed  to  Palmer  executed  by  Pollock 
under  the  power  of  attorney  above  mentioned,  which  conveys  80  acres,  in- 
cluding the  specific  lots  and  parcels  of  land  in  the  complaint  referred  to,  is 
valid.  Counsel  for  plaintiff  asserts  that  the  certificate  of  acknowledgment 
thereto  attached  is  defective,  but  he  makes  no  other  or  further  reference  to 
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the  subject  in  argument.  We  are  not  advised  of  the  particular  defect  upon 
which  he  relies.  While  this  acknowledgment  is  somewhat  informal,  we  think 
there  is  a  substantia)  compliance  with  the  statute  of  1861  which  was  in  force 
when  the  conveyance  was  executed .  It  is  our  opinion  that  the  title  of  plaintiff 
and  whatever  possessory  rights  he  held  in  the  premises  passed  to  Palmer 
through  these  instruments.  If  this  conclusion  be  correct,  it  follows  that  plain- 
tiff could  not  recover. 

The  assignments  of  error  relating  to  the  admission  of  evidence,  and  to  the 
giving  and  refusing  of  instructions,  need  not  be  considered.  Appellant  could 
in  no  way  be  prejudiced  by  the  expert  testimony  concerning  his  signature;  the 
matter  being,  by  virtue  of  the  law,  as  we  have  already  seen,  wholly  immaterial^ 
Under  our  views  above  expressed,  there  was  no  necessity  for  submitting  any 
question  of  fact  to  the  jury,  and  the  instruction  to  return  a  verdict  for  de- 
fendant was  in  order. 

Plaintiff  admits  the  due  execution  and  delivery  to  Pollock,  in  1867,  of  an 
absolute  deed,  referring  to  the  identical  80-acre  tract  above  mentioned.  This 
title,  such  as  it  was,  also  passed  by  deed  to  Palmer,  and  through  him  to  de- 
fendant. But  plaintiff  now  undertakes  to  avoid  the  effect  of  this  line  of  con* 
veyances,  on  the  ground  that  there  was  a  patent  ambiguity  in  the  descrip- 
tion, which  renders  inoperative  the  deeds  to  Pollock,  and  from  Pollock  as 
grantor  to  Palmer.  Whether  these  deeds  be  valid,  or,  as  plaintiff  claims, 
void  for  uncertainty,  is  a  matter  we  deem  it  unnecessary  to  discuss;  for,  if 
valid,  the  title  to  the  premises  therein  described  passed  to  Palmer;  if  void,  a 
like  result  followed,  as  we  have  seen,  through  the  power  of  attorney  and  deed 
from  Pollock,  as  attorney  in  fact,  to  Palmer. 

The  foregoing  conclusions  being  decisive  of  the  case,  we  shall  decline  to 
lengthen  this  opinion  by  a  discussion  of  the  defense  resting  upon  the  statute 
of  limitations. 

The  judgment  is  affirmed. 

10  Colo.  153 

Gibbs  and  another,  Copartners,  etc.,  «.  Wall  and  another,  Copartners,  etc. 
(Supreme  Court  of  Colorado.    June  15, 1887.1 

1.  Exceptions — How  Taken — Judge's  Signature. 

If  the  appellant  writes,  at  the  close  of  each  instruction  to  whicu  ne  excepts,  the 
words  "  excepted  to/'  there  is  a  substantial  compliance  with  Code  Colo.  p.  66,  £  09, 
providing  that  '•  a  party  excepting  to  the  giving  of  the  instructions  •  •  •  shall 
not  be  required  to  tile  a  formal  bill  of  exceptions,  but  it  shall  be  sufficient  to  write 
at  the  close  of  each  instruction  to  which  exception  is  taken  the  words  'Excepted 
to,'  which  shall  be  signed  by  thejudae"  The  omission  of  the  judge  to  sign  an  instruc- 
tion so  excepted  to  cannot  prejudice  the  rights  of  the  appellant. 

2.  Same — Numbering. 

Nor  is  the  omission  of  the  appellee  to  number  the  instructions  prayed  by  him,  and 
excepted  to  by  the  appellant,  a  fatal  defect. 

8.  Appeal — Assignment  of  Error — Form. 

An  assignment  of  error  upon  an  instruction  which  sets  out  the  instruction  ex- 
cepted to  in  hxc  verba  is  sufficient. 

4.  Instructions— Issues. 

Where  the  only  issue  made  by  the  pleadings  is  as  to  the  fact  of  a  warranty  as  to 
the  disposition  of  certain  horses  sold  by  the  defendant  to  the  plaintiff,  and  there  is 
no  plea  or  proof  of  accord  and  satisfaction  or  payment,  there  is  no  foundation  for 
an  instruction  as  to  the  verdict  which  the  jury  should  render,  if  they  should  find 
that  there  had  been  a  settlement  between  the  parties  and  it  is  error  to  give  such  an 
instruction. 

5.  Same. 

Where  an  express  warranty  Is  alleged  and  proved,  and  there  is  no  contention  at 
the  trial  as  to  an  implied  warranty,  an  instruction  as  to  the  effect  of  an  implied 
warranty,  if  proven,  is  inapplicable  to  the  issue,  and  is  calculated  to  mislead  the 
lury. 
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6.  Appeal— Review— Record. 

An  objection  that  the  evidence  did  not  support  the  verdict  will  not  be  inquired 
into  on  appeal,  where  the  bill  of  exceptions  shows  affirmatively  that  all  the  evi- 
dence elicited  in  the  case  is  not  contained  therein. 

Appeal  from  district  court,  Saguache  county, 
Arthur  <&  Vosburg,  for  appellants. 

Maoon,  C.  By  the  uncontradicted  testimony  in  this  case,  It  appears  that 
on  the  seventeenth  day  of  May,  A.  D.  1881,  appellees  sold  appellants  five 
horses  for  use  in  a  livery  stable,  carried  on  by  appellants  at  that  time  in  the 
town  of  Saguache,  in  this  state,  and  warranted  them  all  to  work  well,  either 
single  or  double,  except  one,  as  to  which  they  declined  to  warrant  him  to  work 
alone,  but  did  warrant  that  he  would  work  double.  On  trial  of  the  horses, 
they  were  all  found  to  be  balky,  and,  while  they  would  work  well  at  times, 
they  were  liable  to  stop  and  refuse  to  go  at  any  time.  Two  of  these  horses 
were  driven  by  appellees  for  appellants  before  the  purchase,  and  showed  no 
bad  traits,  and  seemed  to  be  satisfactory  to  appellants;  but  the  other  three 
were  not  tried  before  the  purchase,  and  were  bought  on  the  warranty  aforesaid. 
One  Buchanan  acted  as  salesman  in  the  transaction  for  appellees,  and  was 
called  and  examined  as  their  witness  on  the  trial,  and  admitted  that  one  of  the 
horses  had  to  be  led  before  he  was  driven  out  of  Denver  by  appellants  on  their 
way  to  Saguache.    The  horses  were  sold  and  bought  in  the  city  of  Denver. 

It  was  also  shown  by  uncontradicted  testimony  that  of  the  two  horses  known 
as  the  "Chestnut  team"  one  or  both  balked  on  the  way  to  Littleton  on  the 
same  day  that  appellants  left  Denver  to  go  to  Saguache.  On  the  arrival  of 
appellant  Fish  at  Monument,  he  stopped  and  corralled  the  horses,  and  returned 
to  Denver,  called  upon  Buchanan,  complained  of  the  horses,  and  informed  him 
of  their  balky  disposition,  and  of  the  trouble  he  had  had  in  driving  them.  Buch- 
anan returned  with  Pish  to  Monument  to  examine  the  horses,  and  assist  him 
to  drive  them  from  Monument  to  Colorado  Springs,  a  distance  of  about  25 
miles.  Some  of  these  horses  balked  with  Buchanan  at  Colorado  Springs,  and 
Fish  expressed  to  Buchanan  a  desire  to  return  the  horses  to  appellees,  but  was 
dissuaded  therefrom  by  Buchanan's  assurance  that  the  horses  would  drive  well 
by  the  time  they  reached  Saguache,  and  that  if  they  continued  balky  after  their 
arrival  at  Saguache,  that  appellees  would  make  it  "all  right,"  and  at  the  same 
time  gave  Fish  $20  or  $30,  as  Buchanan  says,  to  pay  the  expenses  of  delays 
occasioned  Fish  by  the  bad  disposition  of  the  horses,  and  also  paid  the  stable 
bill  at  Colorado  Springs.  This  sum  of  $20  or  $30  and  the  stable  bill  were  not 
given  or  received  as  a  satisfaction  for  the  breach  of  the  warranty.  Buchanan 
returned  to  Denver  and  Fish  to  Saguache  with  the  horses,  and  put  them  in 
the  livery  stable  of  appellants.  Their  dispositions  did  not  improve,  and  they 
continued  from  time  to  time  to  balk,  though  they  were  used  in  and  about  the 
livery  stable,  and  let  to  customers.  Some  time  after  Fish 's  arrival  at  Saguache 
he  returned  to  Denver,  called  on  Buchanan,  and  slated  to  him  that  the  horses 
continued  unsatisfactory,  and  were  not  as  they  had  been  warranted  to  be;  and 
called  also  upon  appellee  Wall,  had  some  conversation  with  him  on  the  subject, 
and  was  told  by  Wall  to  wait  until  appellee  Witter  returned  to  Denver,  and 
they  would  endeavor  to  arrange  the  matter;  whereupon  Fish  returned  to  Sa- 
guache, and  no  further  negotiations  took  place  between  them  on  the  subject. 

Some  time  in  the  month  of  July,  1881,  appellants  brought  suit  against  ap- 
pellees upon  the  warranty,  in  the  county  court  of  Saguache  county ,  setting  up 
the  terms  of  the  warranty  to  be  that  said  horses  were  kind,  thoroughly  and 
well  broke,  and  would  drive  single  and  double,  and  that  they  were  in  all  re- 
spects suitable  and  proper  horses  for  plaintiffs'  use  in  their  livery  stable;  aver- 
ring breach  of  the  warranty,  and  laying  their  damages  at  $500.  Defendants 
below  answered,  admitting  that  plaintiffs  were  partners,  and  that  defendants 
were  also  partners;  admitting  also  the  sale  of  the  horses;  but  deny  that  any 
of  the  horses  were  warranted  as  to  any  quality,  or  that  they  made  any  repre- 
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sentations  as1  to  the  horses ;  and  aver  that  plaintiffs  acted  upon  their  own 
judgment  in  selecting  the  horses,  after  having  carefully  tried  the  same; 
further  aver  that  plaintiffs  took  possession  of  the  horses,  and  converted 
them  to  their  use,  and  had  never  returned,  or  offered  to  return,  the  same, 
and  still  had  possession  thereof;  averring  the  value  of  the  horses  to  be 
$750. 

In  the  month  of  September  of  that  year  the  case  came  on  for  trial  in  said 
court,  and  judgment  was  rendered  against  the  plaintiffs  below  for  costs,  from 
which  judgment  the  plaintiffs  appealed  to  the  district  court  of  said  Saguache 
county;  and  on  the  twenty-fourth  day  of  December,  1881,  the  cause  was  tried 
in  the  district  court,  and  a  verdict  found  for  defendants.  Plaintiffs  filed  a 
motion  for  a  new  trial,  which  was  overruled  by  the  court,  and  judgment 
rendered  on  the  verdict,  to  which  plaintiffs  excepted,  and  appeal  to  this  court, 
and  assign  10  errors  occurring  in  the  trial. 

Before  examining  the  assignments  of  error  upon  the  instructions  refused 
for  plaintiffs*  and  given  for  defendants,  it  is  necessary  to  consider  the  objec- 
tion of  defendants,  made  in  argument,  that  no  proper  exceptions  were  taken 
and  saved  to  the  instructions  now  objected  to,  because  the  same  were  ex- 
cepted to  en  masse.  If  this  point  is  well  taken,  it  would  seem  to  bring  this 
case  within  the  rule  pointed  out  and  enforced  in  Webber  v.  Emmerson,  3  Colo. 
251.  It  is  true  that  in  the  bill  of  exceptions,  following  immediately  after  the 
instructions,  this  sentence  occurs:  "Whereupon  the  plaintiffs,  by  their  coun- 
sel, excepted  to  the  court  giving  the  above  and  foregoing  instructions  on  be- 
half of  defendants."  If  this  were  all  the  bill  of  exceptions  contained  as  to  ex- 
ceptions taken  by  the  plaintiffs  in  error  to  the  instructions  in  behalf  of  de- 
fendants, it  might  be  necessary  to  hold  that  such  exception  was  not  sufficient; 
but  it  clearly  appears  in  the  bill  of  exceptions  that  each  of  the  first  four  in- 
structions given  in  behalf  of  defendants  was  specifically  excepted  to  by  plain- 
tiffs. In  the  margin  of  each  of  these  four  instructions  are  found  the  words, 
"Excepted  to  by  plaintiffs."  Does  this  show  an  exception  to  each  of  these 
instructions?  We  think  it  does.  It  is  true  that  section  69,  p.  56,  Code,  in 
force  at  the  time  of  this  trial,  provides  that  "a  party  excepting  to  the  giving 
of  the  instructions,  or  the  refusal  thereof,  shall  not  be  required  to  file  a 
formal  bill  of  exceptions,  but  it  shall  be  sufficient  to  write  at  the  close  of 
each  instruction  to  which  exception  is  taken  the  words  'Excepted  to,'  which 
shall  be  signed  by  the  judge."  This  provision  was  intended  to  guide  and 
direct  the  judge,  not  that  of  the  party  litigant,  except  so  far  as  such  party 
was  required  to  write  upon  the  instructions  his  exception.  The  signature  of 
such  judge  the  party  might  well  leave  to  the  judge,  upon  the  assumption  that 
he  would  do  that  which  by  law  he  was  required  to  do,  and  we  cannot  hold 
that  the  omission  of  the  judge  to  comply  with  this  direction  of  the  statute 
ought  to  or  can  prejudice  the  rights  of  the  party.  If  the  party  wrote  at  the 
close  of  each  instruction  to  which  he  excepted  the  words  "Excepted  to,"  he 
did  all  he  was  required  to  or  can  do,  and  may  well  trust  the  judge  to  do  his 
duty  in  the  premises.  The  judge  has  in  this  instance  signed  the  bill  of  ex- 
ceptions, which  shows  unequivocally  that,  at  the  close  of  each  of  the  aforesaid 
four  instructions  for  defendants,  the  plaintiffs  in  error  excepted  thereto;  and 
the  insertion  in  the  same  bill  of  exceptions  of  the  general  words  above  quoted 
does  not  change  the  effect  of  the  specific  statements  found  therein.  The 
maxim,  utile  per  inutile  non  vitiatur,  has  a  perfect  application  in  this  partic- 
ular. The  specific  exception  to  each  of  the  first  four  instructions  given  for 
defendants  is  well  shown  in  the  record,  and  the  omission  of  the  judge  to  sign 
such  exceptions  cannot  preclude  an  examination  of  the  errors  assigned  thereon 
by  this  court. 

As  to  instructions  2  and  3,  prayed  by  the  plaintiffs  and  refused  by  the 
court,  and  as  to  the  giving  of  the  same  as  modified  by  the  court,  there  seems 
to  have  been  no  specific  exception,  and  for  that  reason  the  assignments  of  er- 
ror thereon  will  not  be  considered. 
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It  is  further  contended  hy  defendants  in  error  that  the  assignments  of  er- 
ror did  not  sufficiently  point  ont  the  action  of  the  court,  or  the  language  of 
the  instructions  excepted  to.  The  fifth  and  sixth  assignments,  upon  the' first 
and  second  instructions  given  for  defendants  in  error,  set  out  in  hcee  verba  the 
instructions  excepted  to,  and  it  is  impossible  to  conceive  how  they  could  be  more 
specific.  The  rule  does  not  require  that  the  assignments  of  error  should  be 
an  argument,  and  to  require  more  particularity  than  has  been  pursued  in  this 
case  would  be  to  require  an  argument  establishing  the  error  complained  of . 

It  only  remains  to  inquire  whether  in  giving  such  instructions  as  plaintiffs 
in  error  properly  excepted  to  at  the  trial  below,  and  upon  which  they  have  as- 
signed error  in  this  court,  there  is  any  material  error  prejudicial  to  plaintiffs. 
The  fifth  assignment  goes  to  the  first  instruction  asked  by  and  given  for  the 
defendant  below.  In  the  instruction  there  is  error  for  two  plain  reasons: 
(I)  There  was  no  plea  of  accord  and  satisfaction  or  payment  of  any  damages 
arising  upon  the  breach  of  warranty;  and  (2)  because  there  was  no  evidence 
which  justified  such  instruction.  The  following  is  the  instruction:  "The 
court  instructs  the  jury  that  if  you  believe  from  the  evidence  that,  before  the 
plaintiffs  arrived  in  Saguache  with  said  horses,  on  the  way  home,  they  dis- 
covered said  defects  in  their  traits  and  qualities,  that  they  notified  defendants 
about  it,  and  defendants,  or  any  one  for  them,  came  to  plaintiffs,  and  settled 
for  such  defects  so  supposed  to  exist,  by  paying  plaintiffs  one  hundred  dollars, 
or  any  other  sum,  then  the  jury  are  instructed  that  was  an  accord  and  satis- 
faction of  any  claim  plaintiffs  had  on  account  of  any  defects  in  said  horses, 
and  you  will  find  for  defendants." 

It  has  already  been  said  that  the  only  issue  made  by  the  pleadings  was  as 
to  the  fact  of  a  warranty  of  the  disposition  of  the  horses,  and  in  the  trial  the 
giving  of  the  warranty  was  confessed  by  Buchanan.  There  must  be  some 
correspondence  and  relation  between  the  claim  or  defense  and  the  evidence; 
and  though  a  party  may,  through  ignorance  or  inadvertence,  sit  by  and  allow 
his  adversary  to  prove  a  case  that  he  has  not  pleaded,  no  judgment  should  be 
given  upon  a  case  so  made  without  at  least  an  amendment  of  the  pleadings. 
Thomas  v.  Mackey,  3  Colo.  390;  Burdsall  v.  Waggoner,  4  Colo,  256,  261. 
Had  there  been  a  plea  of  payment  or  accord  and  satisfaction,  or  of  partial  pay- 
ment, and  any  evidence  to  support  such  defense,  the  instruction  would  have 
been  proper;  but  in  this  instance  there  was  no  foundation  for  it,  either  in  the 
pleadings  or  evidence.  No  witness  testified  to  any  settlement  of  the  dam- 
ages or  payment  thereof.  Buchanan,  who  paid  the  $20  or  $30  and  stable  bill, 
did  not  pretend  to  have  understood  that  this  money  was  paid  or  accepted  for 
any  such  purpose,  but  for  the  expenses  caused  by  the  delay  occasioned  by  the 
horses  balking  on  the  way  to  Colorado  Springs.  He  says,  after  speaking  of 
his  going  from  Monument  to  Colorado  Springs  with  appellant  Fish:  "  Then 
I  told  Mr.  Fish  that  as  they  had  been  delayed  on  the  road,  that  I  wanted  to 
pay  them  something  for  their  trouble,  and  paid  them  some  $20  or  $30  for 
their  trouble,  and  paid  their  stable  bill.  *  *  *  He  took  the  money  from  me, 
and  did  not  say  whether  it  settled  the  matter  or  not,  and  told  me  that  he  was  sat- 
isfied that  there  would  be  trouble."  He  was  then  asked  by  appellants'  counsel, 
*  Did  not  you  tell  Fish  to  take  the  horses  along,  and,  if  they  were  not  all 
right,  that  we  would  make  it  'all  right?7  "  to  which  he  answered,  "  I  did." 
It  is  too  clear  for  dispute  that  neither  Buchanan  nor  Fish  intended  this  pay- 
ment to  be  settlement  or  satisfaction  to  appellants  for  breach  of  the  warranty. 
Such  payment  might  be  applied  in  reduction  of  the  damages  arising  upon  the 
breach  of  warranty,  had  there  been  any  plea  to  justify  such  application  of  the 
payment:  but  in  this  case  there  was  not.  The  court  overlooked  the  pleadings, 
and  mistook  the  effect  of  the  evidence,  and  in  that  way  fell  into  the  error 
pointed  out. 

The  sixth  assignment  is  directed  against  the  second  instruction  for  the  de- 
fendants below,  which  is  in  the  following  language:  "The  court  directs  the 
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jury  that  if  you  believe  from  the  evidence  that  the  plaintiffs,  oreitnei  of  them, 
were  present  wnen  the  horses  were  sold,  and  examined  them,  and  hitched 
them  up  and  drove  them,  then  you  are  instructed  that  there  is  no  implied 
warranty,  as  to  their  traits  or  qualities,  which  have  been  discovered,  and  the 
plaintiffs  must  show,  by  preponderance  of  evidence,  that  there  was  an  express 
warranty  of  said  horses  by  defendants ;  and,  if  they  fail  to  do  so,  you  will  find 
for  the  defendants. n  Plaintiffs  below  did  not  proceed  upon  an  implied  warranty, 
and  in  the  trial  there  was  no  contention  upon  it,  but  in  their  complaint  al- 
leged and  on  the  trial  proved  an  express  warranty.  The  instruction  there 
fore  was  inapplicable  to  any  issue  in  the  case,  and  was  calculated  to  lead  the 
minds  of  the  jurors  from  the  true  issue. 

The  seventh  and  eighth  assignments  of  error  are  based  upon  the  failure  on 
the  part  of  defendants  to  number  the  instructions  prayed  by  them,  and  of  the 
judge  to  sign  the  exceptions  of  appellants'  counsel  thereto.  These  omissions 
are  not  fatal,  and  the  judgment  is  not  vitiated  by  any  such  omission. 

The  tenth  and  last  asignment  of  error  is  that  the  court  erred  in  overruling 
plaintiffs'  motion  for  a  new  trial,  because  the  evidence  did  not  support  the 
verdict,  and  because  defendants  admit  by  their  answer  all  material  allegations 
of  the  complaint,  and  upon  the  further  reason  that  the  law,  as  given  by  the 
court,  is  not  the  law  in  the  case.  As  to  the  last  clause  in  this  assignment,  it 
has  already  been  discussed  and  disposed  of,  and  it  is  unnecessary  to  go  ovei 
the  same  grounds  again.  That  the  evidence  did  not  support  the  verdict  we 
cannot  inquire  into,  for  the  reason  that  the  bill  of  exceptions  shows  affirma- 
tively that  all  the  evidence  elicited  in  the  case  is  not  contained  therein;  and, 
as  to  the  defendants  admitting  the  material  allegations  of  the  complaint,  we 
have  only  to  say  that  there  are  no  admissions  in  the  answer  by  which  appel- 
lants can  have  any  advantage,  because  the  only  cause  of  action  stated  in  the 
complaint  is  explicitly  and  positively  denied  in  the  answer,  viz.,  the  giving  of 
a  warranty  of  the  horses;  but,  for  the  errors  in  the  instructions  above  pointed 
out,  the  judgment  should  be  reversed,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

Stallcup  and  Rising,  CC  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


Hackett  and  another  v.  Lathrop  and  another,  Partners,  etc. 
(Supreme  Court  of  Kansas.    June  11,  1887.) 

1.  Service  by  Pubucaation — Proof — Amendment. 

Where  service  is  made  by  publication  in  an  action  named  in  section  72,  r.  SO 
Comp.  Laws  1879,  and  the  notice  is  regular  in  form,  but  it  appears  from  the  proof  of 
publication  that  the  notice  was  first  published  only  37  days  before  judgment,  such 
proof  may,  after  judgment,  be  amended,  in  order  to  show  that  the  notice  was  in 
fact  first  published  44  days  before  the  date  of  the  rendition  of  the  judgment. 

2.  Same — Evidence. 

The  evidence  offered  in  this  case  for  the  purpose  of  showing  that  such 
amendment  ought  not  to  have  been  allowed  because  it  was  not  in  furtherance 
of  justice,  stated  in  the  opinion,  and  held  to  be  insufficient. 
(Syllabus  by  Holt,  C.) 

Error  from  Woodson  county. 

All  the  parties  to  this  action  were  non-residents  of  the  state  of  Kansas,  liv- 
ing at  Kansas  City,  Missouri.  In  1880,  Lathrop  &  Smith  brought  their  action 
against  plaintiffs  in  error,  M.  A.  Hackett  and  Thomas  Hackett,  in  the  Coffey 
district  court,  upon  a  note  and  mortgage  executed  by  the  Hacketts.  Service 
was  made  by  publication,  and  sufficient  in  form  and  substance,  but  the  proof 
of  publication  showed  the  notice  was  first  published  on  the  fourteenth  day  of . 
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October,  1880.  Judgment  was  rendered  on  the  tenth  day  of  Dece.uber,  1880, 
oeing  37  days  from  the  date  of  publication,  as  appeared  from  the  proofs  on 
file.  An  order  of  sale  was  issued,  and  the  property  upon  which  the  mortgage 
was  given  sold,  at  sheriff's  sale,  on  the  twenty-third  day  of  July,  to  the  plain- 
tiffs. The  first  notice  of  sale  was  published  June  23,  1881.  Afterwards 
the  plaintiffs  asked  leave  to  amend  their  proof  of  service  by  publication, 
showing  that  the  first  publication  of  the  notice  was  upon  the  seventh  day  of 
October,  instead  of  the  fourteenth.  Such  amendment  was  allowed  by  the 
court.  Afterwards  the  cause  was  changed  from  Coffey  county  to  Woodson 
county,  because  Hon.  C.  B.  Graves,  who  was  one  of  the  attorneys  for  the 
plaintiffs  in  this  action,  had  in  the  mean  time  been  elected  judge  of  the  Fifth 
judicial  district.  In  Woodson  county  the  Hacketts  made  a  motion  to  vacate 
the  judgment,  and  to  set  aside  the  order  allowing  the  proof  of  the  notice  of 
the  service  by  publication  to  be  amended.  They  introduced  in  evidence  the 
affidavit  of  George  H.  English,  Esq.,  who  stated  that  he  was  an  attorney  of 
Margaret  A.  Hackett,  one  of  the  defendants,  and  who  was  also  plaintiff  in  an 
action  between  her  and  one  Lewis  Hammerelough,  and  that  he  had  a  conver- 
sation with  Gardner  Lathrop,  one  of  the  plaintiffs,  and  requested  him  not  to 
bring  action  against  Hackett  until  the  action  of  Hackett  against  Hammer- 
slough  should  be  decided;  and,  although  Lathrop  did  not  at  any  time  refuse 
to  so  inform  affiant,  yet  affiant  was  under  the  impression  that  Lathrop  would 
notify  him  before  bringing  his  action  against  the  Hacketts.  Lathrop  did  not 
notify  said  English  of  the  pendency  of  this  action. 

Q.  H.  English  and  J.  B.  8croggs,  for  plaintiffs  in  error.  G.  E.  Manchester^ 
for  defendants  in  error. 

Holt,  G.  The  defendants  complain  of  the  confirmation  of  the  sale  of  the 
land,  stating  that  the  notice  of  the  sale  was  not  published  the  time  required 
by  law  before  the  day  the  land  was  sold.  The  statute  provides  that  the  pub- 
litation  should  be  for  at  least  30  days  before  the  day  of  sale.  The  first  publi- 
cation being  upon  the  twenty-third  day  of  June,  and  the  sale  not  being  made 
until  the  twenty-third  day  of  July,  shows  that  it  was  published  the  time  re- 
quired by  statute;  the  day  of  the  first  publication  being  included  within  the 
required  30  days.  Northrop  v.  Cooper,  23  Kan.  432.  The  court  allowed  the 
amendment  to  be  made  to  the  proof  of  service  by  publication,  and  refused  to 
vacate  the  judgment,  and  found  from  the  testimony  that  the  first  publication 
was  made  upon  the  seventh  day  of  October,  1880.  It  had  abundant  evidence 
to  support  such  finding,  and  it  is  conclusive  in  this  court.  The  plaintiffs  in 
error  contend  that,  even  if  this  should  be  true,  the  amendment  ought  not  to 
have  been  made,  because  it  was  not  in  furtherance  of  justice.  If  the  first  no- 
tice was  published  upon  the  seventh  day  of  October,  sufficient  time  elapsed 
before  the  date  of  the  rendition  of  the  judgment  to  give  the  court  jurisdiction 
of  the  subject-matter.  If  it  was  first  published  upon  the  fourteenth  day  of 
October,  then  the  notice  was  insufficient  under  the  law. 

Ordinarily  all  amendments  of  the  proof  of  publication  should  be  allowed  in 
order  to  show  the  real  facts  in  the  case.  Defendants  contend,  however,  in 
this  case,  because  the  attorney  of  Margaret  A.  Hackett,  one  of  the  defend- 
ants, who  was  also  a  party  in  another  action,  had  a  talk  with  Lathrop  with 
regard  to  giving  him  notice  if  this  action  should  be  brought,  and  his  failure 
to  give  such  notice  on  his  part,  it  would  not  be  in  the  furtherance  of  justice 
to  allow  plaintiffs  to  make  the  amendment  suggested.  The  evidence  in- 
troduced is  that  of  the  attorney  of  Margaret  A.  Hackett;  and,  giving  it  the 
itrongest  construction  in  defendants'  favor,  it  appears  that,  by  a  conversa- 
tion he  had  with  Mr.  Lathrop,  he  was  left  with  the  impression  that  Mr.  La- 
throp would  notify  him  when  Lathrop  &  Smith  brought  their  action  against  the 
Hacketts  upon  the  note  and  mortgage  in  question.  He  further  states  that 
Mr.  Lathrop  at  no  time  refused  to  give  such  notice.    In  his  affidavit  there 
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was  no  attempt  to  set  forth  what  Lathrop  said  in  the  conversation  between 
them,  and  certainly  nothiner  tending  to  show  that  Lathrop  misled  or  at- 
tempted to  mislead  him.  We  do  not  see  that  this  statement  of  the  facts 
would  take  the  case  out  of  the  ordinary  rule  prescribed  in  such  cases.  It 
was  not  the  duty  of  Mr.  Lathrop  to  give  such  notice.  Tt  was  not  in  evi- 
dence that  he  promised  to,  nor  did  he  refuse  to,  give  it;  and  we  think  it 
would  have  been  as  easy  for  the  attorney  for  Mrs.  Hackett  to  have  asked 
Mr.  Lathrop  in  regard  to  the  action  as  it  would  have  been  for  Mr.  Lathrop 
to  hunt  ut)  her  attorney  to  notify  him  of  a  matter  about  which  it  was  his 
own  special  business  to  inquire. 

We  see  no  error  in  this  proceeding,  and  hence  we  would  recommend  that 
the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered,  all  the  justices  concurring. 


Yaple  t>.  Stephens. 

(Supreme  Court  of  Kansas.    June  11,  1887.) 

1.  Subrogation— When  Allowed. 

Generally,  where  it  is  equitable  that  a  person  furnishing  money  to  pay  a  debt 
should  be  substituted  for  Ihe  creditor,  or  in  the  place  of  the  creditor,  such  person 
will  be  so  substituted.     Crippen  v.  Chappel,  35  Kan.  495,  11  Pac.  Kep.  453.* 

2.  8a mk — Chattel  Mortgage. 

Where  V.  paid  off  certain  chattel  mortgages  which  were  liens  on  the  property  of 
the  firm  of  D.  <fe  Co.,  although  executed  by  one  of  the  members  of  the  firm  prior  to 
the  formation  of  the  co-purtnership,  and  where  the  eame  was  done  at  the  request, 
and  with  the  knowledge  and  consent,  of  all  the  members  of  the  firm,  and  with  the 
understanding  and  agreement  that  he  should  have  a  new  mortgage  on  the  firm 
property  to  secure  him,  held,  that  Y.  is  subrogated  to  the  rights  of  the  prior  mort- 
gagees, upon  the  annulmeut  of  such  new  mortgage. 
{Syllabus  by  tiu  Court.) 

Error  from  Atchison  county. 

On  November  8,  1884,  Myron  L.  Stephens  commenced  his  action  against  J. 
C.  Dowd,  Hiram  Yaple,  W.  M.  Stephens,  for  an  accounting  and  winding  up 
of  the  business  of  J.  C.  Dowd  &  Co.  Subsequently,  Seaton  &  Lee,  W.  P. 
Bounds  &  Co.,  and  Hill,  Clark  &  Co.  filed  their  interpleas,  and  there  was  also 
pending  in  the  court  the  case  of  Hill,  Clark  &  Co.  against  J.  C.  Dowd  &  Co. 
On  June  26,  1885,  by  consent  of  all  parties,  the  matters  pending  in  all  said 
cases  were  submitted  to  the  court,  a  jury  being  waived,  and  thereupon  the  court 
made  the  following  conclusions  of  fact: 

"(1)  Prior  to  April  17,  1884,  the  said  J.  C.  Dowd  owned  and  operated  a 
planing-mill  in  the  city  of  Atchison,  the  building  being  upon  leased  ground, 
and  the  machinery  being  contained  in  said  building.  Said  J.  C.  Dowd  was 
indebted  to  James  Nesbit,  and  also  Albert  Bracke,  in  considerable  sums  of 
money,  and  the  indebtedness  was  secured  by  chattel  mortgages  upon  said 
planing-mill  property  in  favor  of  each  of  said  creditors.  Said  J.  C.  Dowd  also 
became  indebted  to  Seaton  &  Lea,  but  the  same  was  not  in  any  way  secured. 

"(2)  on  April  17,  1884,  Norman  E.  Yaple  purchased  a  one-fourth  interest 
in  said  planing-mill  property,  for  the  sum  of  $700,  and  from  that  time  the 
business  was  conducted  in  the  name  of  J.  C.  Dowd  &  Co.;  and  on  June  14, 
1884,  the  plaintiff,  Myron  L.  Stephens  purchased  of  said  J.  C.  Dowd  another 
one-fourth  interest  in  said  planing-mill  property,  for  the  sum  of  $700,  of 
which  about  the  sum  of  8600  was  paid  under  the  written  agreement,  a  copy 
of  which  is  set  forth  as  Exhibit  A  to  the  plaintiff's  petition.    Neither  said 

1  Respecting  the  doctrine  of  subrogation,  and  its  application  in  equity,  see  Bush  ▼. 
Wadsworth,  (Mich.)  27  N.  W.  Hep.  535,  and  note.  See,  also,  Perkins  v.  Hail,  (N.  Y.) 
12  N.  £.  Bep.  48;  McNeil  v.  Miller,  (W.  Va.)  2  S.  B.  Bep.  335. 
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Norman  E.  Yaple  nor  the  plaintiff  ever  agreed  to  assume  any  part  of  the  in- 
debtedness of  said  J.  C.  Dowd  mentioned  in  conclusion  of  fact  1. 

"(3)  Although  it  was  provided  by  the  agreement  of  June  14,  1884,  that 
the  name  of  the  firm  should  be  known  as  J.  C.  Dowd  &  Co.,  yet  the  business 
was  conducted  principally  in  the  name  of  J.  C.  Dowd ;  accounts  for  lumber 
and  material  being  usually  charged  to  him,  and  he  paying  the  same  from  the 
earnings  of  the  planing-mill  in  some  instances,  and  in  others  giving  his  indi- 
vidual promissory  note  therefor.  The  plaintiff  did  not  wish  it  to  be  gener- 
ally known  that  he  was  a  partner  in  the  said  firm,  and  this  was  one  of  the 
reasons  for  incurring  the  liabilities  in  the  individual  name  of  J.  C.  Dowd. 

"(4)  On  July  15,  1884,  the  said  J.  C.  Dowd  executed  his  promissory  note 
to  L.  F.  Bird,  for  money  obtaiued  from  said  L.  F.  Bird  for  the  use  and  benefit 
of  the  firm,  and  said  J.  C.  Dowd  at  the  same  time  executed  to  said  L.  F.  Bird 
a  chattel  mortgage  upon  said  planing-mill  property  to  secure  said  indebted- 
ness. This  note,  and  the  mortgage  securing  the  same,  were  executed  by 
the  said  J.  C.  Dowd,  with  the  knowledge  and  consent  of  the  plaintiff  Myron 
L.  Stephens  and  said  Norman  E.  Yaple,  and  the  money  was  used  in  the  firm 
business,  and  for  its  benefit.  The  amount  of  money  so  obtained  on  said  note 
was  $200,  which  was  payable  October  15,  1884,  with  interest  at  12  per  cent, 
per  annum  from  date  of  note  and  mortgage. 

"(5)  The  said  firm  of  J.  C.  Dowd  &  Co.,  consisting  of  said  J.  C.  Dowd, 
Norman  E.  Yaple,  and  the  plaintiff  Myron  L.  Stephens,  also  incurred  indebt- 
edness to  W.  P.  Rounds  &  Co.,  and  another  indebtedness  to  Hill,  Clark  &  Co. 
In  the  running  of  said  business  the  claim  of  said  W.  P.  Rounds  &  Co.  was 
upon  book-account  for  lumber  and  material  furnished  to  said  planing-mill,  and 
the  claim  of  said  Hill,  Clark  <fc  Co.  waa  principally  for  machinery  for  the  plan- 
ing-mill, for  which,  on  July  28,  1884,  the  defendants,  under  the  name  of  J.  C. 
Dowd  &  Co.,  executed  their  promissory  note  to  said  Hill,  Clark  &  Co.  for  the 
sum  of  $300,  payable  four  months  after  date,  with  interest  at  8  per  cent,  per 
annum.  Said  firm  also  became  indebted  to  said  Hill,  Clark  &  Co.  in  the  sum 
of  $#$.41,  being  balance  of  book-account;  the  last  item  thereof  being  a  credit 
of  date  October  21,  1884. 

"  (6)  In  September,  1884,  said  Norman  E.  Yaple  became  anxious  to  dispose 
of  his  interest  in  said  firm.  The  chattel  mortgage  creditors,  Albert  Bracke, 
James  Nesbit,  and  L.  F.  Bird,  were  also  anxious  to  realize  on  their  claims. 
Said  J.  C.  Dowd  consulted  with  said  plaintiff  Myron  L.  Stephens  about  the 
payment  or  securing  of  said  chattel  mortgage  claims,  by  obtaining  a  new  loan, 
and  also  talked  to  said  plaintiff  Myron  L.  Stephens  about  the  purchase  of  the 
interest  of  Norman  E.  Yaple,  and  he  told  the  plaintiff  Myron  L.  Stephens 
that  Hiram  Yaple  would  advance  money  to  pay  off  the  chattel  mortgage  claims 
if  he,  the  plaintiff,  would  buy  out  the  interest  of  said  Norman  E.  Yaple,  who 
was  his  son.  The  plaintiff  Myron  L.  Stephens  never  consented  to  the  pur- 
chase of  the  interest  of  Norman  E.  Yaple,  but  he  did  agree  that  the  mortgages 
should  be  satisfied,  and  that  a  new  mortgage  might  be  given  therefor. 

"(7)  The  chattel  mortgage  claims  amounted  to  $720,  and  the  interest  of 
said  Norman  E.  Yaple  was  still  valued  at  $700.  Said  J.  C.  Dowd  on  October 
7,  1884,  executed  his  two  certain  promissory  notes  to  said  Hiram  Yaple,  one 
for  $720,  and  the  other  for  $700,  each  bearing  interest  at  10  per  cent,  from 
date.  At  the  same  time  he  executed  a  chattel  mortgage  upon  said  planing- 
mill  to  said  Hiram  Yaple,  to  secure  said  two  promissory  notes,  a  copy  oi 
which  is  annexed  to  the  petition  of  said  Myron  L.  Stephens,  plaintiff,  as  Ex- 
hibit B.,  and  the  said  Hiram  Yaple  caused  to  be  paid  said  three  chattel  mort- 
gage claims  to  James  Nesbit,  Albert  Bracke,  and  L.  F.  Bird,  respectively, 
amounting  in  all  to  the  sum  of  $720.  Said  Hiram  Yaple,  at  the  same  time, 
executed  to  his  son,  Norman  E.  Yaple,  his  promissory  note  for  $700,  for  the 
interest  of  said  Norman  E.  Yaple,  which  the  said  J.  C.  Dowd  claimed  to  be 
purchased  for  him  and  the  plaintiff  Myron  L.  Stephens.     Said  Norman  E. 
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Yaple  was  indebted  to  said  Hiram  Yaple  in  about  the  sum  of  $375  at  the  time; 
and  a  credit  was  entered  upon  said  note  l'or  said  sum. 

"(8)  On  October  21,  1884,  said  Myron  L.  Stephens  executed  to  his  father, 
W.  M.  Stephens,  a  chattel  mortgage  upon  his  interest  in  said  planing-mill 
property,  for  the  sum  of  $796,  to  secure  four  certain  promissory  notes  which 
said  M.L.  Stephens  had  previously  executed  to  said  W.  M.  Stephens,  amount- 
ing, in  the  aggregate,  to  said  sum  of  $796;  said  sum  of  $796  representing 
only  the  individual  indebtedness  of  Myron  L.  Stephens  to  his  father,  W.  M. 
Stephens,  and  said  mortgage  was  executed  without  the  knowledge  and  with- 
out the  consent  of  said  J.  C.  Dowd  and  Norman  E.  Yaple,  or  either  of  them. 

"(9)  On  December  13,  1884,  said  Seaton  &  Lea  obtained  judgment  against 
said  J.  C.  Dowd,  before  a  justice  of  the  peace  of  Atchison  county,  Kansas, 
for  the  sum  of  $163.82,  and  upon  the  same  day  caused  execution  to  be  levied 
upon  the  individual  one-half  interest  of  said  J.  C.  Dowd  in  said  planing-mill 
property. 

"(10)  In  December,  1884,  said  Hill,  Clark  &  Co.  commenced  an  action 
against  said  J.  C.  Dowd,  Myron  L.  Stephens,  and  Norman  E.  Yaple,  as  part- 
ners, in  this  court,  on  their  said  claim,  and  on  the  sixteenth  day  of  December, 
1884,  caused  an  order  of  attachment  to  be  levied  upon  said  planing-mill  prop- 
erty, to  secure  their  claim. 

"(11)  On  December  19,  1884,  said  W.  P.  Bounds  &  Co.  obtained  judgment 
against  said  J.  C.  Dowd,  Norman  E.  Yaple,  and  AL  L.  Stephens,  as  partners, 
before  a  justice  of  the  peace  of  this  county,  for  the  sum  of  $289.50  debt,  and 
$7.40  costs,  and  on  December  30,  1884,  caused  execution  to  be  levied  upon 
said  planing-mill  property  to  satisfy  their  said  judgment. 

"(12)  When  said  mortgages  of  October  7,  and  October  21,  1884,  were  exe- 
cuted, said  firm  of  J.  C.  Dowd  &  Co.  were  insolvent. 

"(13)  On  October  7,  1884,  when  said  Hiram  Yaple  received  said  notes  and 
mortgages,  he  knew  that  the  firm  name  was  J.  C.  Dowd  &  Co.,  and  who  were 
the  members  of  said  firm,  and  that  said  firm  of  J.  C.  Dowd  &  Co.  were  unable 
to  pay  their  debts,  as  they  matured,  and  said  Norman  E.  Yaple  was  largely 
indebted  to  him  besides,  but  he  had  no  personal  knowledge  of  the  said  claims 
of  Hill,  Clark  &  Co.  and  W.  P.  Rounds  &  Co. 

"(14)  Said  mortgage  of  October  7,  1884,  was  executed  by  the  said  J.  C. 
Dowd,  and  accepted  by  the  said  Hiram  Yaple,  in  order  to  give  the  said  Hiram 
Yaple  a  lien  upon  said  property  that  should  be  prior  to  and  cut  out  any  claim 
of  partnership  creditors  to  the  extent  of  the  claims  of  James  Nesbit  and  Al- 
bert Bracke,  and  the  said  purchase  price  of  Norman  E.  Yaple' s  interest.  And 
the  said  mortgage  of  October  21,  1884,  was  given  by  the  plaintiff  M.  L.  Steph- 
ens, and  accepted  by  said  W.  M.  Stephens,  for  the  purpose  of  cutting  out  and 
defeating  any  claim  of  the  creditors  of  the  firm  of  J.  C.  Dowd  &  Co.  upon  the 
interest  of  said  M.  L.  Stephens  in  said  property. 

"(15)  After  June  14,  1884,  part  of  the  indebtedness  to  Albert  Bracke  and 
James  Nesbit  was  paid  out  of  the  earnings  of  the  planing-mill,  and  this  with 
the  knowledge  of  Norman  E.  Yaple  and  W.  M.  Stephens;  but  there  is  no  evi- 
dence as  to  the  understanding  of  the  parties  as  to  whether  such  payments 
were  to  be  charged  to  said  J.  C.  Dowd  or  not. " 

And  thereon  the  court  also  made  the  following  conclusions  of  law: 

"(1)  After  deducting  the  costs  in  the  action  of  M.  L.  Stephens  against  J. 
C.  Dowd  et  ah,  including  the  costs  of  the  receivership,  the  claim  of  said  Hiram 
Yaple  under  his  mortgage,  to  the  extent  of  the  firm  indebtedness  to  L.  F. 
Bird,  being  $200,  with  interest  thereon  at  the  rate  of  12  per  cent,  per  annum 
from  July  15,  1884,  is  in  equity  a  first  lien  upon  the  fund  in  the  hands  of  the 
receiver. 

"(2)  The  claim  of  Hill,  Clark  &  Co.  for  the  sum  of  $338.41,  with  interest 
on  $300  thereof  from  July  28,  1884,  at  8  per  cent,  per  annum,  and  on  $38.41 
thereof  from  October  21,  1884,  at  7  per  cent,  per  annum,  together  with  the 
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costs  in  said  action  of  Hill,  Clark  &  Co.  against  J.  C.  Dowd  &  Co.,  is  In  equity 
a  second  lien  upon  the  fund  in  the  hands  of  the  receiver. 

"(3)  The  claim  of  W.  P.  Rounds  &  Co.  on  their  judgment  for  $289.50,  and 
$7.40  costs,  is  in  equity  a  third  lien  upon  said  fund  in  the  hands  of  the  re- 
ceiver. 

"(4)  If  there  be  any  residue  of  said  fund  in  the  hands  of  the  receiver,  the 
same  should  be  divided  between  the  said  Hiram  Yaple  and  the  said  W.  M. 
Stephens,  in  the  following  proportions,  namely:  To  the  said  Hiram  Yaple, 
910-1109  thereof,  and  to  said  W.  M.  Stephens  199-1109  thereof,  to  pay  to  said 
Hiram  Yaple  the  sum  of  $1,214,  and  to  said  W.  M.  Stephens  the  sum  of  $796. 

"(5)  And  thereafter,  if  any  sum  be  remaining,  the  same  should  be  applied 
upon  the  said  judgment  of  Seaton  &  Lea  for  $168.82. " 

Conclusions  of  law  in  case  of  Hill,  Clark  &  Co.  against  J.  C.  Dowd  &  Co.. 

"(1)  The  giving  of  said  mortgages  of  October  7,  and  October  21,  1884,  by 
J.  C.  Dowd  and  M.  L.  Stephens,  respectively,  was  in  fraud  of  the  rights  of 
the  creditors  of  J.  C.  Dowd  &  Co.,  and  sufficient  ground  for  the  order  of  at- 
tachment herein. 

"(2)  The  said  Hill,  Clark  &  Co.  are  entitled  to  recover  of  the  said  J.  C. 
Dowd,  Myron  L.  Stephens,  and  Norman  E.  Yaple,  as  partners  as  J.  C.  Dowd 
&  Co.,  the  sum  of  $338.41,  together  with  interest  on  $300  thereof  from  July 
28,  1884,  at  8  per  cent,  per  annum,  and  on  $38.41  thereof  from  October  21, 
1884,  at  the  rate  of  7  per  cent,  per  annum,  and  costs  of  suit." 

Subsequently  the  court  rendered  the  following  judgment,  viz.:  "And  thereon 
it  is  adjudged  and  decreed  by  the  court  that  the  plaintiff  Myron  L.  Stephens 
take  nothing  by  his  said  action,  and  that  the  proceeds  of  the  sale  of  the  prop- 
erty of  J.  C.  Dowd  <fc  Co.,  as  heretofore  reported  by,  and  now  in  the  hands  of, 
Henry  Denton,  receiver,  be  apportioned,  paid  out,  and  applied  as  follows: 
(1)  That  there  be  first  paid  the  costs  in  the  action  of  Myron  L.  Stephens 
against  J.  C.  Dowd,  Hiram  Yaple,  and  W.  M.  Stephens,  including  the  costs 
of  the  receivership.  (2)  That  there  be  paid  to  Hiram  Yaple  the  sum  of 
($200)  two  hundred  dollars,  with  interest  thereon  at  the  rate  of  twelve  per 
cent,  per  annum  from  July  15,  1884.  (8)  That  there  be  paid  to  Hill,  Clark 
&  Co.  the  sum  of  three  hundred  thirty-eight  and  41-100  ($338.41)  dollars,  with 
interest  on  three  hundred  dollars  thereof  from  July  28, 1884,  at  eight  per  cent, 
per  annum;  and  on  thirty -eight  and  41-100  dollars  thereof,  interest  at  seven 
per  cent,  per  annum  from  October  21, 1884;  together  with  all  costs  in  the  ac- 
tion of  Hill,  Clark  <fc  Co.  against  J.  C.  Dowd  &  Co.  (4)  That  there  be  paid  to 
W.  P.  Rounds  &Co.  the  sum  of  two  hundred  eighty-nine  and  50-100  ($289.50) 
dollars  debt,  and  seven  and  40-100  ($7.40)  dollars  costs,  in  the  action  of  \V. 
1\  Rounds  &  Co.  against  J.  C.  Dowd  &  Co.  (5)  That  there  be  paid  to  Hiram 
Yaple  the  sum  of  one  thousand  two  hundred  fourteen  ($1,214)  dollars,  and  to 
said  W.  M.  Stephens  the  sum  of  seven  hundred  ninety-six  ($796)  dollars;  and, 
if  the  fund  in  the  hands  of  the  receiver  be  sufficient  to  pay  said  amounts,  that 
the  residue  so  in  the  hands  of  said  receiver,  after  the  payment  of  said  claim  of 
W.  P.  Rounds  &  Co.,  be  paid  to  said  Hiram  Yaple  and  W.  M.  Stephens  in 
the  following  proportion:  The  said  Hiram  Yaple,  910-1109  of  said  residue; 
and  to  W.  M.  Stephens,  199-1109  of  said  residue.  (6)  That  if  any  sum  be  re- 
maining after  the  payment  of  said  claim  to  Hiram  Yaple  and  W.  M.  Steph- 
ens, that  the  same  be  paid  upon  the  said  judgment  of  Seaton  <fc  Lea  for 
$168.82." 

Hiram  Yaple,  one  of  the  defendants,  excepted  to  all  the  rulings,  findings, 
and  judgment  of  the  court,  and  brings  the  case  here. 

Gilbert  cfe  WaJfcerand  Everest  <&  Waggener,  for  plaintiff  in  error.  Jackson 
cfc  Royset  Martin  &  Orrt  and  Tomlinson  <£  Eaton,  for  defendant  in  error. 

Horton,  C.  J.    On  October  7,  1884,  J.  C.  Dowd,  of  the  firm  of  J.  C.  Dowd 
&  Co.,  executed  two  promissory  notes  to  Hiram  Yaple,  one  for  $720,  and  the 
V. 14p.no. 4 — 15 
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-  other  for  $700,  each  bearing  interest  at  10  per  cent.  t>er  annum  from  date. 
At  tne  same  time  he  executed  to  Hiram  Yaple  a  chattel  mortgage  upon  the 
planing-mill  property  operated  t>y  J.  C.  Dowd  &  Co.,  to  secure  these  notes. 
At  the  time  of  the  execution  of  the  chattel  mortgage,  James  Nesbit,  Albert 
Bracke,  and  L.  F.  Bird,  respectively,  held  claims  secured  by  mortgages  upon 
the  planing-mill  property,  amounting  in  all  to  the  sum  of  $720.  The  mort- 
gages of  Nesbit  and  Bracke  had  been  given  by  J.  C.  Dowd,  upon  property 
subsequently  acquired  by  the  firm  of  J.  C.  Dowd  &  Co.,  prior  to  the  formation 
of  the  partnership.  The  mortgage  of  Bird  was  given  by  J.  C.  Dowd  after 
the  formation  of  the  partnership,  with  the  consent  of  his  partners,  for  money 
for  the  use  and  benefit  of  the  firm.  Hiram  Yaple  paid  off  the  mortgages  of 
Nesbit,  Bracke,  and  Bird,  and  executed  to  Norman  E.  Yaple  his  promissory 
note  of  $700;  but  $375  of  this  was  entered  as  a  credit  upon  the  note  for  cer- 
tain indebtedness  from  Norman  E.  to  Hiram  Yaple.  It  appears  from  the  find- 
ings that  although  the  firm  consisting  of  J.  C.  Dowd,  Norman  E.  Yaple,  and 
Myron  L.  Stephens,  was  known  as  J.  C.  Dowd  &  Co.,  the  business  was  con- 
ducted piincipally  in  the  name  of  J.  C.  Dowd.  Before  J.  C.  Dowd  executed 
the  mortgage  of  October  7th,  he  consulted  with  his  partners,  Norman  E. 
Yaple  and  Myron  L.  Stephens,  about  the  payment  of  the  mortgages  of  Nesbit, 
Bracke,  and  Bird,  and  all  of  the  partners  agreed  that  the  prior  chattel  mort- 
gages should  be  satisfied,  and  a  new  mortgage  given  to  Hiram  Yaple  therefor. 
Although  the  mortgages  executed  to  Nesbit  and  Bracke  by  J.  C.  Dowd  were 
executed  prior  to  the  formation  of  the  firm  of  J.  C.  Dowd  &  Co.,  they  were 
prior  liens  upon  the  property  in  which  the  partners  were  interested.  Norman 
.  E.  Yaple  and  Myron  L.  Stephens  never  assumed  any  part  of  this  indebted- 
ness, and  were  not  personally  responsible  therefor,  but  these  mortgages  cov- 
ered the  planing-mill  property  operated  by  the  firm.  It  is  conceded  that  Hiram 
Yaple  furnished  the  money  to  pay  off  the  chattel  mortgages  of  Nesbit,  Bracke, 
and  Bird,  and  that  he  did  so  at  the  request,  knowledge,  and  consent  of  all  the 
members  of  the  firm,  and  with  the  understanding  and  agreement  that  he 
should  have  a  new  mortgage  on  the  firm  property  to  secure  him.  He  cannot, 
therefore,  be  said  to  have  been  a  stranger,  or  a  mere  volunteer,  in  paying  the 
mortgages  of  Nesbit,  Bracke,  and  Bird. 

Generally,  where  it  is  equitable  that  a  person  furnishing  money  to  pay  a  debt 
should  be  substituted  for  the  creditor,  or  in  place  of  the  creditor,  such  person 
will  be  so  substituted.  Crippen  v.  C7iappel,  35  Kan.  495,  11  Pac.  Rep.  453. 
Under  the  general  doctrine  of  subrogation,  or  of  equitable  assignment,  this 
case  comes  within  this  doctrine;  and  as  the  new  mortgage  of  October  7, 1884, 
has  been  set  aside,  Hiram  Yaple  should  have  been  subrogated  to  the  rights  of 
Nesbit  and  Bracke,  as  well  as  of  Bird.  The  learned  trial  court  decided  that 
the  claim  of  Hiram  Yaple  under  his  mortgage  of  October  7,  1884,  was  a  first 
lien  upon  the  fund  in  the  hands  of  the  receiver  to  the  extent  of  the  firm  indebt- 
edness to  L.  F.  Bird  for  $200,  with  interest  from  July  15, 1884,  at  12  per 
cent,  per  annum.  The  indebtedness  of  J.  C.  Dowd  to  Nesbit  and  Bracke 
should  also  have  been  included  as  a  first  lien  upon  the  fund  in  the  hands  of 
the  receiver.  The  payment  of  the  prior  mortgages  of  Nesbit  and  Bracke  by 
Hiram  Yaple  was  not  in  fraud  of  the  rights  of  the  creditors,  or  any  of  the 
partners,  and  Yaple  is  entitled  to  be  substituted  in  the  place  of  Nesbit  and 
Bracke. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause  remanded, 
with  direction  for  judgment  to  be  entered,  upon  the  findings  of  fact,  that 
Hiram  Yaple  have  a  first  lien  upon  the  fund  in  the  hands  of  the  receiver  for 
all  sums  due  him  upon  the  chattel  mortgages  of  Nesbit,  Bracke,  and  Bird. 

(All  the  justices  concurring.) 
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Broquet  v.  Tripp. 
(Supreme  Oourt  of  Kansas.    June  U,  1887.) 

1.  Cowfusion  of  Goods — Bkeach  op  Warranty— Evidence. 

T.  bought  400,  and  O.  200,  sheep,  out  of  the  same  flock,  of  B.  The  sheep  were 
diseased,  at  the  time  of  sale,  with  an  infectious  disease,  though  that  fact  was  not 
known  to  either  party  to  the  sale.  They  were  placed  in  one  flock,  and  kept  by 
one  man,  the  agent  of  both  T.  and  0.,  and  became  so  commingled  that  the  sheep  of 
O.  could  not  be  distinguished  from  those  of  T.  with  any  certainty.  The  sheep  were 
pujt  in  one  flock  because  they  could  be  kept  cheaper  than  in  separate  flocks.  In  an 
action  brought  by  T.  against* B.  for  damages  arising  from  a  breach  of  warranty  that 
the  sheep  sold  T.  were  sound  and  healthy,  held,  not  error  to  allow  testimony  to  be 
introduced  showing  the  general  condition  of  all  the  sheep  after  they  had  been  in 
one  flock  some  time:  it  appearing  that  the  commingling  of  the  flock  was  not  for 
the  purpose  of  defrauding  B.,  nor  in  any  way  concealing  evidence  from  him,  or 
manufacturing  evidence  in  favor  of  T. 

9.  Sale— Warranty— Damages. 

Where  a  flock  of  sheep  are  purchased  under  a  warranty  that  they  are  sound  and 
healthy,  but  are  diseased  with  an  infectious  disease,  the  injury  to  the  lambs  result- 
ing from  such  disease,  and  which  were  drooped  soon  after  the  purchase,  is  a  proper 
item  of  damages  to  be  considered  in  an  action  upon  a  breach  of  such  warranty. 

8.  Evidence— Expert— Qualification. 

Where  a  witness  is  offered  as  an  expert,  but  it  appears  upon  his  examination  that 
he  possesses  little  general  intelligence,  it  is  in  the  discretion  of  the  court  to  refuse 
to  allow  him  to  give  opiDion  testimony,  even  though  it  may  appear  that  he  has 
had  some  experience  in  the  matter  about  which  he  was  offered  as  a  witness. 

4.  Damages — Remittitur — Power  of  Court. 

A  court  has  the  power,  in  an  action  for  damages,  to  remit  a  part  of  the  verdict, 
and  enter  judgment  for  the  residue,  when  the  party  in  whose  favor  the  verdict 
was  rendered  consents  to  such  remission. 

(SyUabue  by  the  Court.) 

Error  from  Mitchell  county. 

Hiram  S.  Tripp,  defendant  in  error,  plaintiff  below,  brought  his  action 
against  Ernest  Broquet,  plaintiff  in  error,  defendant  below,  for  damages 
arising  from  the  sale  of  sheep.  Plaintiff  claims,  in  his  petition,  that  he  pur-' 
chased  of  Broquet  two  flocks  of  sheep;  one  in  the  fall  of  1882,  and  the  other 
in  February,  1883.  He  stated  that  they  were  warranted  by  the  defendant  to 
be  sound,  healthy  sheep,  but,  at  the  time  he  bought  them,  they  had  an  in- 
fectious disease  known  as  the  "scab. "  He  first  bought  200  through  his  agent, 
Mr.  Ram  age,  plaintiff  himself  being  a  commercial  traveler,  and  did  not  give 
them  any  personal  attention  whatever.  The  sheep,  when  bought  appeared 
well  and  healthy,  but  almost  immediately  thereafter  showed  signs  of  the  dis- 
ease. The  defendant  denies  that  there  was  any  warranty  given  at  the  time 
of  the  sale  of  the  sheep.  There  was  no  question,  in  the  evidence,  but  that 
the  sheep  were  diseased,  but  they  were  not  known  to  be  diseased  by  the  de- 
fendant at  the  time  of  the  sale.  Ramage  took  the  200  sheep  bought  by  him, 
and  cared  for  them.  The  following  February,  plaintiff  bought  200  more  sheep 
of  Mr.  Broquet;  and  at  the  same  time  another  traveling  man,  by  the  name  of 
Ovelman,  bought  the  same  number  of  Mr.  Broquet  out  of  the  same  flock. 
After  a  time  all  these  sheep  bought  in  February  were  placed  in  the  care  of 
Mr.  Ramage,  and  turned  in  with  the  sheep  bought  in  November.  Mr.  Ram- 
age put  a  mark  on  the  first  200  sheep,  in  order  to  distinguish  them  from  those 
he  received  in  February.  There  was  some  testimony  tending  to  show  that 
Ramage  did  not  take  proper  care  of  the  sheep,  did  not  give  them  sufficient 
feed,  and  did  not  provide  them  with  sufficient  shelter.  The  sheep  became 
almost  worthless.  A  verdict  was  rendered  for  plaintiff  for  $850.  Defend- 
ant moved  for  a  new  trial.  The  court  overruled  the  motion  upon  the  condi- 
tion that  the  plaintiff  should  remit  $350  of  the  verdict. 

L.  J.  Crans  and  /.  J.  McFarland,  for  plaintiff  in  error.  A.  H.  Ellis,  for 
defendant  in  error.  • 
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Holt,  C.  Plaintiff  in  error,  defendant  below,  makes  several  assignments 
of  error.  The  first  one  that  we  wish  to  consider  is  that  the  court  erred  in  ad- 
mitting testimony,  over  the  objection  of  the  defendant,  tending  to  show  the 
condition  of  the  entire  flock  of  sheep  kept  by  Mr.  Ram  age,  including  the  200 
purchased  by  Ovelman  in  February,  1883.  He  claims  that,  unless  the  sheep 
of  the  plaintiff  were  distinguished  from  those  of  Ovelman,  there  could  be  no 
testimony  introduced  showing  that  they  were  diseased.  We  think  that  this 
objection  is  not  well  taken.  The  testimony  of  the  witnesses  was  that  they 
were  all  of  the  same  quality  of  sheep,  purchased  from  Broquet,  and  came  from 
the  same  flock  owned  by  him,  and  that  it  was  impossible  to  tell  which  sheep 
belonged  to  either  purchaser,  except  the  200  that  were  marked  by  Raniage. 
If  the  claim  of  the  defendant  is  correct,  neither  Ovelman  or  the  plaintiff  could 
have  recovered  any  damages  arising  from  the  breach  of  the  warranty  of  the 
defendant  of  the  sheep  bought  in  February.  There  was  no  confusion  or  com- 
mingling of  the  sheep  by  the  plaintiff  or  his  agent,  for  the  purpose  of  conceal- 
ing the  facts  from,  or  manufacturing  evidence  against,  Broquet,  or  in  any 
manner  defrauding  him.  The  flocks  were  put  together  simply  for  the  reason 
that  they  could  be  more  easily  cared  for  in  one  flock  than  in  separate  flocks. 
The  court,  moreover,  in  his  instructions  to  the  jury,  cautioned  them  against 
allowing  damages,  in  this  case,  to  plaintiff,  which  Ovelman  may  have  sus- 
tained because  his  sheep  were  diseased,  in  language  so  strong  that  the  de- 
fendant, at  least,  can  have  no  grounds  of  complaint. 

Defendant  further  complains  that  there  was  testimony  introduced,  over  his 
objection,  tending  to  show  that  the  lambs  were  diseased,  and  claims  that  the 
damages  to  the  lambs  was  not  a  proper  item  to  be  considered  under  the  war- 
ranty of  the  defendant.  The  sheep  purchased  by  the  plaintiff  were  almost  en- 
tirely ewes,  and  were  bought  for  the  purpose  of  breeding.  If  the  lambs  had 
died  when  they  were  dropped,  by  reason  of  the  disease  of  the  ewes,  that  would 
certainly  have  been  an  item  of  damages,  or  if  the  ewes,  at  the  time  of  par- 
turition, had  died  by  reason  of  weakness  occasioned  by  the  disease,  that  also 
would  have  been  a  matter  to  be  investigated  and  allowed  in  the  claim  for 
damages.  If  the  lambs  naturally  and  necessarily  became  diseased  by  running 
with  the  flock  of  diseased  sheep,  as  it  appears  from  the  evidence  in  this  case 
they  did,  we  believe  that  fact  could  properly  be  considered  in  ascertaining  the 
amount  of  damages  to  be  recovered. 

Another  assignment  of  error  is  that  the  count  permitted  one  Hill  to  testify 
as  an  expert.  There  was  no  substantial  error  in  the  admission  of  his  evi- 
dence. He  said  that  the  sheep  were  diseased,  and  described  how  they  ap- 
peared,— a  description  that  any  person  who  had  examined  the  sheep,  whether 
he  was  an  expert  or  had  any  skill  at  all,  could  have  easily  seen  and  described. 
The  testimony  he  gave,  claimed  by  defendant  to  be  expert  testimony,  was 
that  the  sheep  were  diseased.  The  testimony  of  other  witnesses,  showing 
that  they  were  diseased,  was  overwhelming;  and  we  presume  that  a  witness, 
not  an  expert,  could  say  that  an  animal  was  diseased,  if  he  did  not  attempt 
to  describe  the  nature  and  effects  of  such  disease. 

Defendant  further  claims  that  a  witness  which  he  sought  to  introduce, — 
Witt,  by  name, — should  have  been  allowed  to  testify  as  an  expert;  but  his  ex- 
amination shows  that  he  was  unskilled,  so  far,  at  least,  as  the  use  of  the  En- 
glish language  is  concerned.  He  testified  that  the  disease  called  "scab"  was 
caused  by  an  insect,  which  was  not  visible  to  the  naked  eye,  but  which  he 
had  examined  often  through  the  telescope,  and  then  corrected  hi  mself  by  sayi  ng 
that  he  had  looked  at  it  through  the  telephone.  Other  parts  of  his  testimony  i  n- 
dicate  about  the  same  degree  of  general  intelligence.  The  ability  or  disability 
of  a  witness  to  testify,  under  the  legal  requirements  for  the  admission  of  opin- 
ion evidence,  is  a  matter  often  most  conveniently  and  satisfactorily  deter- 
mined by  a  personal  examination  of  the  witness,  and  we  presume  that  the 
court,  having  this  witness  before  it,  and  perceiving  his  mental  caliber,  was 
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justified  in  excluding  his  testimony.  The  questions  propounded  to  him  were 
allowed  to  be  answered  fully  by  other  witnesses  produced  by  the  defendant, 
whom  the  court  thought  were  qualified  as  experts.  The  defendant,  there- 
fore, could  not  have  been  materially  prejudiced  by  the  court  refusing  to  allow 
him  to  testify. 

The  defendant  complains,  further,  that  the  court  erred  in  refusing  No.  16 
of  the  instructions  asked.  The  record  does  not  show  that  there  was  any  ex- 
ception to  the  refusal  to  give  such  instruction.  The  defendant  still  further 
complains  that  the  court,  as  a  condition  for  overruling  his  motion  for  a  new 
trial,  remitted  $350  of  the  verdict.  We  think  he  had  ample  authority  to  do 
so.  If  the  plaintiff  consented  thereto,  the  defendant  ought  not  to  complain, 
as  the  reduction  was  in  his  favor.  It  seems  to  be  well  settled  that  in  ac- 
tions for  damages  of  this  kind,  an  excess  in  the  verdict  above  what  the  evi- 
dence might  justify  or  satisfactorily  establish,  may,  with  the  consent  of  the 
party  in  whose  favor  the  verdict  was  given,  be  remitted,  and  judgment  en- 
tered for  the  residue.  The  exercise  of  such  power  is  sanctioned  on  the  theory 
that  the  excess  arises  either  from  error  of  law,  misapprehension  of  the  facts, 
or  error  in  computation  by  the  jury,  and  that  such  error  does  not  permeate 
the  entire  verdict,  and  therefore  itis  competent  to  correct  it.  When  the  as- 
sent of  the  party  is  obtained  whom  alone  the  correction  would  prejudice,  the 
other  party  lias  nothing  of  which  to  complain ;  such  order  of  the  court  being 
in  his  favor.  Pendleton  St.  Ry.  Co.  v.  Rahmann,  22  Ohio  St.  446;  Brockman 
v.  Ber i-yhill ,  16  Iowa,  183;  Dawson  v.  Wisner,  11  Iowa,  6;  Craig  v.  Cook,  23 
Minn.  232;  Corcoran  v.  Harran,  55  Wis.  121,  12  N.  W.  Rep.  468. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered ;  all  the  justices  concurring* 


Atchison,  T.  &  S.  F.  R.  Co.  v.  Ricb. 
{Supreme  Court  of  Kansas.    June  11,  1887.) 

1.  Courts— Validity  of — Constitutional  Law. 

Chapter  140  of  tbe  Laws  of  1885  is  constitutional  and  valid,  and  the  superior  court 
of  Shawnee  county,  Kansas,  created  by  it.  was  a  valid  court  from  March  13, 1886,  up 
to  the  first  Monday  of  April,  1887. 

2.  Justice  of  Peace— Jurisdiction — Criminal  Law. 

A  justice  of  the  peace  has  no  authority  outside  of  bis  own  township  to  entertain 
a  criminal  complaint  made  under  section  36  of  tbe  Criminal  Code,  and  issue  a  war- 
rant thereon  for  the  arrest  of  tbe  accused ;  but,  if  be  does  so  act  outside  of  his  own 
township,  his  proceedings  are  void. 

8.  Pleading — Variance — Amendment. 

Where  a  petition  intending  to  state  a  cause  of  action  for  an  unlawful  arrest  and 
imprisonment,  sufficiently  states  a  cause  of  action  for  malicious  prosecution,  and 
defectively  states  a  cause  of  action  for  false  imprisonment,  and  the  evidence  clearly 
shows  a  cause  of  action  for  false  imprisonment,  and  the  defendant  is  not  misled, 
held,  that  the  petition  might  be  amended  at  any  time  during  the  trial  so  as  to  make 
it  sufficiently  state  a  cause  of  action  for  false  imprisonment;  and  query,  is  the  va- 
riance between  tbe  petition  and  the  proof  material? 

4.  Damages— Special— Pleading — False  Imprisonment. 

Where  a  petition  sets  forth  a  cause  of  action  for  an  unlawful  arrest  and  impris- 
onment, but  does  not  set  forth  any  sickness,  nor  any  facts  from  which  it  might  be 
inferred,  or  from  which  the  law  would  imply  that  sickness  would  necessarily  fol- 
low from  the  facts  alleged,  or  from  the  arrest  and  the  imprisonment,  it  is  error  for 
the  court  to  permit  evidence  to  be  introduced,  over  the  objection  of  the  defendant, 
tending  to  show  that  after  the  arrest  and  the  imprisonment  the  plaintiff  became 
sick,  and  that  the  sickness  was  produced  by  such  arrest  and  imprisonment. 

(Syllabus  by  the  Court.) 

Error  from  Shawnee  county. 

Geo.  R.  Peck,  A.  A.  Hurd,  W.  C.  Campbell,  and  Robert  Dunlap,  for  plain- 
tiff in  error.     Walters  <fe  Chase,  for  defendant  in  error. 
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Valentine,  J.  1.  One  of  the  principal  questions  urged  by  counsel  for  the 
plaintiff  in  error  in  this  case,  and  one  to  which  they  have  devoted  10  pages  of 
their  brief,  is  whether  the  superior  court  of  Shawnee  county,  Kansas,  was, 
at  the  time  of  the  trial  of  this  case,  or,  indeed,  at  any  time,  a  valid  court.  It 
is  claimed  that  it  never  was  a  valid  court,  and  this  upon  the  ground  that  the 
act  of  the  legislature  creating  it  is  unconstitutional  and  void;  and  it  is  claimed 
that  such  act  is  unconstitutional  and  void  for  the  reason  that  the  court  was  to 
continue  in  existence  from  March  13,  1885,  up  to  the  first  Monday  of  April, 
1887,  without  any  provisions  being  made  for  the  selection  of  a  judge  of  such 
court  except  by  an  appointment  by  the  governor.  Laws  1885,  c.  140.  We 
think  that  the  act  is  constitutional,  and  that  the  court  was  valid;  and  in  sup- 
port of  this  opinion  we  would  refer  to  the  reasoning  in  the  case  of  Matthews  '■ 
v.  Commissioners  Shawnee  Co.,  34  Kan.  606  et  seq.,  9  Pac.  Rep.  765,  and  the 
provisions  of  the  constitution  there  cited. 

2.  The  next  question  presented  for  our  consideration,  and  one  to  which 
counsel  for  plaintiff  in  error  have  devoted  13  pages  of  their  brief,  is  whether  the 
court  or  magistrate  before  whom  the  proceedings  out  of  which  the  cause  of 
action  in  this  case  arose,  was  a  valid  court  or  magistrate  at  the  time  and  place 
when  and  where  such  proceedings  were  instituted.  On  this  question  counsel 
for  the  respective  parties  occupy  different  positions  from  those  which  they  oc- 
cupied upon  the  other  question.  On  this  question  counsel  for  plaintiff  in 
error,  defendant  below,  claim  that  the  action  of  the  court  or  magistrate  before 
whom  such  proceedings  were  instituted,  was,  at  all  times,  in  all  places,  and 
in  all  respects,  legal  and  valid;  while  counsel  for  the  defendant  below  claim 
that  such  court  or  magistrate  had  no  power  or  jurisdiction  whatever  to  act  at 
the  time  and  place  when  and  where  such  action  was  had.  This  action  was 
instituted  for  the  recovery  of  damages  alleged  to  have  resulted  from  an  un- 
warranted criminal  prosecution  and  imprisonment  instituted  and  carried  on 
by  the  plaintiff  in  error,  defendant  below,  against  the  defendant  in  error,  plain- 
tiff below.  It  appears  that  during  the  months  of  June  and  July,  1883,  one 
L.  C.  Hart  man  was  a  justice  of  the  peace  of  Dodge  township,  Ford  county, 
Kansas;  that  Hamilton  county,  Kansas,  was  attached  to  Ford  county  for  ju- 
dicial purposes;  that  the  plaintiff  below,  Levi  T.  Rice,  was  then  at  Coolidge, 
in  Hamilton  county,  in  the  employment  of  the  defendant  below,  the  railroad 
company;  that  on  June  29,  1883,  the  defendant  below,  through  its  agents, 
procured  the  said  justice  of  the  peace  to  go  to  Coolidge,  a  distance  of  about 
115  miles  from  his  office,  and  there  to  entertain  a  complaint  made  by  one  of 
the  company's  agents  against  the  plaintiff  below  and  seven  others,  charging 
them  with  grand  larceny,  to  administer  the  necessary  oath,  and  to  then  and 
there  issue  his  warrant  for  the  arrest  of  said  persons  so  charged ;  and  that  the 
plaintiff,  along  with  the  others,  was  so  arrested  and  taken  to  Dodge  City,  and 
there  imprisoned  in  the  county  jail  until  July  2, 1883,  when  he  was  discharged. 

The  real  question  now  presented  is  whether  a  justice  of  the  peace  has  juris- 
diction outside  of  his  own  township,  and  115  miles  from  his  office,  but  in  a 
county  attached  to  his  own  county  for  judicial  purposes,  to  entertain  a  crim- 
inal "complaint"  made  under  section  36  of  the  Criminal  Code,  and  then  and 
there  to  ''examine  on  oath  the  complainant  and  any  witness  produced  by  him," 
and  if  from  the  evidence  given  to  the  justice  by  such  complainant,  and  any 
other  witness  or  witnesses  so  produced,  it  has  been  made  to  "appear  that  any 
such  offense  has  been  committed,"  to  then  and  there,  as  a  "court  or  justice," 
"issue  a  warrant"  "requiring  the  officer  to  whom  it  shall  be  directed,  for th- 
with  to  take  the  person  accused,  and  bring  him  before  some  court  or  magis- 
trate of  the  county,  to  be  dealt  with  according  to  law ;  and  in  the  same  war- 
rant" to  "require  the  officer  to  summon  such  witnesses  as  shall  be  therein 
named,  to  appear  and  give  evidence  on  the  examination." 

JAbVuit  all  that  is  necessary  for  the  decision  of  this  qirestion  is  to  refer  to 
the  following  decisions  made  by  this  court,  and  to  the  following  sections  of 
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the  constitution  and  the  statutes,  to- wit:  Wilcox  v.  Johnson,  34  Kan.. 655; 
659,  9  Pac.  Rep.  610;  Phillips  v.  Thralls,  26  Kan.  780;  Morrell  v.  Ingle,  23 
Kan.  32;  Commissioners  Marion  Co.  v.  Barker,  25  Kan.  258,  260.  Section 
36  of  the  Criminal  Code,  above  referred  to,  reads  as  follows: 

"Sec.  36.  Upon  complaint,  made  to  any  such  magistrate,  that  a  criminal 
offense  lias  been  committed,  he  shall  examine,  on  oath,  the  complainant,  and 
any  witness  produced  by  him,  and  shall  reduce  the  complaint  to  writing,  and 
shall  cause  the  same  to  be  subscribed  by  the  complainant;  and,  if  it  shall  ap- 
pear that  any  such  offense  has  been  committed,  the  court  or  justice  shall  issue 
a  warrant,  naming  or  describing  the  offense  charged  to  have  been  committed, 
and  the  county  in  which  it  was  committed,  and  requiring  the  officer  to  whom 
it  shall  be  directed,  forthwith  to  take  the  person  accused,  and  bring  him  be* 
fore  some  court  or  magistrate  of  the  county,  to  be  dealt  with  according  to 
law ;  and  in  the  same  warrant  may  require  the  officer  to  summon  such  wit- 
nesses as  shall  be  therein  named,  to  appear  and  give  evidence  on  the  exami- 
nation." 

Section  4,  art.  9,  of  the  constitution,  in  effect  declares  that  justices  of  the 
peace  are  township  officers.  Section  9,  art.  3,  of  the  constitution,  provides 
for  electing  at  least  two  justices  of  the  peace  in  each  township,  and  further 
provides  that  that  number  may  be  increased.  Section  11,  art.  3,  of  the  con- 
stitution, requires  justices  of  the  peace  to  reside  in  their  respective  townships 
during  their  terms  of  office. 

Section  3  of  the  general  township  act  makes  the  township  the  locality  terri- 
torially which  elects  justices  of  the  peace.  Comp.  Laws  1885,  c.  110,  par. 
6421.  Section  4  of  that  act  requires  that  justices  shall  reside  and  hold  their 
offices  in  the  townships  for  which  they  shall  have  been  ek cJ.ed,  as  the  consti- 
tution does.  Sections  35,  36,  and  37  of  that  act  clearly  show,  by  providing 
fear  more  than  two  justices  in  a  township,  and  by  other  provisions,  that  it  was 
not  intended  that  they  should  be  perambulatory.  Section  1,  c.  140,  of  the 
Laws  of  1877,  reads  as  follows: 

"Section  1.  That  any  justice  of  the  peace  in  any  organized  county  to  which 
any  unorganized  county  is  or  may  be  attached  for  judicial  purposes,  and  in 
which  there  shall  be  no  justice  of  the  peace,  shall,  in  all  criminal  matters 
where  a  felony  or  misdemeanor  is  charged,  have  the  same  jurisdiction  over 
such  unorganized  county,  and  of  offenses  committed  therein,  as  in  such  or- 
ganized county;  and  their  processes  may  be  served  by  the  sheriff  or  any  con- 
stable of  such  organized  county,  and  the  offender  be  brought  for  hearing, 
and  witnesses  compelled  to  attend  before  such  justice,  the  same  as  in  cases 
arising  in  such  organized  county."     Comp,  Laws  1885,  c.  83,  par.  5141. 

Section  2  of  the  general  justice's  criminal  act  declares  that  the  offender 
must  be  brought  before  the  justice  for  trial.  Comp.  Laws  1885,  c.  83,  par. 
5143.  Sections  5  and  7  of  that  act  use  the  expressions  "appear  before  the 
-justice,"  and  "attend  before"  him.  Section  12  requires  the  jurors  to  appear 
before  such  justice.  And  it  is  the  same  way  all  through  the  Civil  Code  re- 
lating to  justices. 

In  1883  Hamilton  county  was  an  unorganized  county,  attached  to  Ford  county 
for  judicial  purposes,  (Laws  1881,  c.  99,  §  3;)  and  an  unorganized  county  at- 
tached to  another  county  for  judicial  purposes  is  in  effect  a  township  of  such 
other  county,  (Laws  1883,  c.  143,  §  1 ;)  and,  as  before  stated,  every  township 
must  have  at  least  two  justices  of  the  peace,  and  may  have  more,  (Const,  art. 
8,  §  9;  Gen.  Township  Act,  §  4.) 

We  think  it  follows  from  the  foregoing  decisions,  and  the  sections  of  the 
constitution  and  statutes  cited,  that  justices  of  the  peace  roust  perform  all 
their  official  acts  within  their  own  townships,  and  that  whenever  they  wan- 
der beyond  the  boundaries  of  their  own  townships,  and  into  the  jurisdic- 
tion of  justices  of  the  peace  of  other  townships,  they  cease  to  be  justices 
of  the  peace,  and  any  attempted  official  acts  there  performed  are  jnere  null- 
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iiles.  There  are  two  sections  of  the  statutes  which  tend  to  support  the 
inference  that  justices  of  the  peace  might  in  some  cases  perform  duties  out- 
side of  their  townships,  but  within  their  respective  counties.  These  statutes 
are  section  1  of  the  act  relating  to  oaths,  and  section  7  of  the  act  relating  to 
criminal  procedure.  These  statutes  mention  justices  of  the  peace  as  "jus- 
tices of  the  peace  in  their  respective  counties,"  and  not  as  justices  of  the 
peace  in  their  respective  townships.  We  do  not,  however,  think  that  the  in- 
ference that  might  be  drawn  from  these  last-mentioned  sections  can  overturn 
or  destroy  the  unavoidable  implications  that  must  arise  from  the  constitu- 
tion and  the  other  statutes.  A  justice  of  the  peace  is  a  township  officer,  un- 
der the  constitution,  and  cannot  be  a  county  officer  or  a  state  officer.  It  is 
true  that  justices  of  the  peace  are  in  some  sense  "justices  of  the  peace  in 
their  respective  counties"  and  also  in  the  state;  it  is  true,  that  a  justice  of 
the  peace  may,  within  his  own  township,  perform  the  duties  of  an  examining 
magistrate  in  cases,  or  hear  cases,  arising  in  any  part  of  his  county;  and  it 
is  also  true  that  he  may,  within  his  own  township,  issue  criminal  process  to 
be  served  in  any  part  of  the  state.  But  it  does  not  follow  from  these  powers 
given  that  he  may  go  into  any  part  of  the  county,  or  into  any  part  of  the 
state,  and  there  perform  official  acts.  He  can  perform  his  official  acts  only 
in  his  own  township.  Criminal  complaints  must  be  taken  to  the  justice,  and 
not  the  justice  to  the  criminal  complaints.  If  for  any  reason  it  is  more  de- 
sirable to  commence  a  criminal  prosecution  in  one  township  than  in  another, 
it  must  be  commenced  before  some  justice  of  the  peace  of  that  township; 
but,  if  it  is  preferable  to  commence  before  some  particular  justice,  then  the 
parties  must  go  to  that  justice,  and  not  transport  him  into  some  other  town- 
ship or  county,  and  into  some  other  jurisdiction.    His  office  is  not  migratory. 

3.  But  it  is  claimed  by  the  plaintiff  in  error  that  even  if  the  superior  court 
of  Shawnee  county  was,  while  this  action  was  pending  before  it,  a  legal  and 
valid  court,  and  even  if  the  justice  of  the  peace,  while  be  was  in  Hamilton 
county,  was  beyond  his  jurisdiction,  and  without  legal  power  to  act  still  the 
plaintiff's  petition  is  defective  in  not  alleging  this  want  of  jurisdiction,  and 
this  want  of  power  to  act.  It  is  claimed  that,  although  it  may  be  true  that 
some  of  the  facts  necessary  to  constitute  a  cause  of  action  for  false  imprison- 
ment may  have  been  set  forth  in  the  plaintiff's  petition,  still  that  the  petition 
does  not  set  forth  all  of  them,  nor  enough  of  them  to  show  a  cause  of  action 
for  false  imprisonment;  and  therefore  that  this  action  must  fail  as  an  action 
for  false  imprisonment.  In  other  words,  it  is  claimed  that  the  plaintiff's  pe- 
tition does  not  set  forth  or  show  that  any  of  the  proceedings  under  which  the 
plaintiff  was  arrested  and  imprisoned  were  the  acts  of  the  justice  while  he  was 
outside  of  his  township,  or  that  the  proceedings  for  any  other  reason  were 
void.  It  is  true  that  the  petition  is  defective  in  these  respects.  It  properly 
alleges  an  arrest  and  an  imprisonment,  and  it  alleges  that  the  plaintiff  below 
was  arrested  and  imprisoned  "unlawfully,"  but  why  the  arrest  and  imprison- 
ment were  unlawful  is  not  particularly  stated.  It  may  be  possible  that  the 
pleader  believed  that  they  were  unlawful  wholly  because  they  were  malicious 
and  without  probable  cause,  and  not  even  partly  because  the  justice  of  the 
peace  was  outside  of  his  jurisdiction,  and  his  proceedings  therefore  void. 

And  here  we  might  say  that  counsel  for  the  plaintiff  in  error,  in  their 
brief,  enter  into  an  elaborate  disquisition  upon  the  distinctions  that  existed  at 
common  law  between  the  old  common-law  actions  of  false  imprisonment,  and 
malicious  prosecution.  These  distinctions,  however,  have  but  little  value  in 
this  state;  for  in  this  state  all  the  old  forms  of  action  are  abolished,  and  in 
their  place  only  one  form  of  action  is  given,  called  "a  civil  action,"  (Civil 
Code,  §  10;)  and  in  this  form  of  action  redress  for  all  "injuries  suffered  in 
person,  reputation,  or  property"  (Const.  Bill  of  Rights,  §  18)  may  be  had. 
In  this  form  of  action  the  plaintiff  in  drawing  his  pleading,  which  is  called  a 
"petition,"  is  not  required  to  know  just  what  could  have  been  set  up  in  the 
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old  common-law  action  of  "trespass"  or  "case,"  or  what  the  distinctions  be- 
tween "false  imprisonment"  and  "malicious  prosecution"  were;  but  all  that 
he  is  required  to  know  or  to  do  is  to  know  how  to  state  the  real  facts  of  his 
ease  as  they  actually  occurred,  and  to  so  state  them;  and,  if  these  facts 
show  a  cause  of  action,  he  is  entitled  to  his  relief,  whether  such  facts  show  a 
cause  of  action  in  "trespass"  or  in  "case,"  or  in  both,  or  for  "false  imprison- 
ment" or  for  "malicious  prosecution,"  or  for  both;  and  no  objection  to  the 
petition  could  be  maintained,  even  if  the  facts  should  show  a  blending  of  the 
two  kinds  of  action.  Bauer  v.  Clay,  8  Kan.  580;  Wagstaffv.  8chippel,  27 
Kan.  454. 

The  elements  of  any  cause  of  action  are :  ( 1 )  A  right  possessed  by  the  plain- 
tiff;  (2)  an  infringement  of  such  right  by  the  defendant, — and  it  can  make 
no  difference  that  such  infringement  is  accomplished  partly  by  a  direct  and 
immediate  force,  as  that  denominated  "a  false  imprisonment,"  and  partly  by 
fraud,  or  indirect  force,  as  that  denominated  "a  malicious  prosecution;"  for 
prosecutions  for  wrongs  committed  by  direct  force,  and  those  committed  with- 
out direct  force,  and  merely  by  fraud  or  indirection,  are  not  necessarily  kept 
separate  in  this  state.  We  think  it  is  true  that  the  petition  in  this  case  states 
a  cause  of  action  for  malicious  prosecution;  but  we  think  it  is  also  true  that 
it  states,  or  comes  very  near  stating,  a  cause  of  action  for  false  imprison- 
ment, and  this  cause  of  action  was  undoubtedly  proved.  If  the  petition  had 
said  nothing  about  a  "warrant,"  or  if  it  had  stated  that  the  "warrant"  was 
void,  which  in  fact  it  was,  then  it  would  have  stated  a  good  cause  of  action 
for  false  imprisonment.  The  object  of  this  present  action  is  to  recover  dam- 
ages for  the  unlawful  imprisonment  of  the  plaintiff,  for  arresting  him  on 
June  29,  1883,  near  midnight,  in  his  own  house  at  Coolidge,  and  taking  him 
from  his  bed,  and  from  his  wife  and  children,  and  carrying  him  to  Dodge 
City,  a  distance  of  115  miles,  and  there  confining  him  in  jail  for  about  two 
and  one-half  days,  along  with  several  other  persons  charged  with  crime,  and 
amid  surroundings  loathsome  and  humiliating;  and  whether  this  imprison- 
ment was  procured  by  the  defendants  in  maliciously,  and  without  probable 
cause,  suing  out  a  valid  warrant,  or  in  unlawfully  causing  his  arrest  upon  a 
void  warrant,  can  make  but  very  little  difference  to  him.  The  principal 
ground  for  damages  in  either  case  is  the  wrongful  imprisonment,  with  its 
loathsome  and  humiliating  surroundings. 

Under  the  circumstances  of  this  case,  if  the  plaintiff  bad  asked  to  amend 
his  petition  at  any  time  during  the  trial,  and  possibly  at  any  time  before  or 
after  judgment,  so  as  to  make  it  a  perfect  petition  for  false  imprisonment, 
the  trial  court  should  have  allowed  it  to  be  done.  Civil  Code,  §  139.  Be- 
sides, can  it  be  said,  even  without  amendment,  that  the  variance  between 
the  pleadings  and  the  proof  is  material  under  the  circumstances  ?  The  de- 
fendant was  not  misled.  The  defendant  knew  precisely  when  and  where, 
and  by  whom  and  before  whom,  the  complaint  was  made,  and  when  and 
where,  by  whom,  and  under  what  circumstances  the  warrant  under  which 
the  plaintiff  was  arrested  was  issued;  and  all  these  matters  the  defendant  it- 
self, and  by  its  own  testimony,  proved  on  the  trial.  Without  deciding  the 
question,  we  would  cite,  in  support  of  the  proposition  that  the  variance  be- 
tween the  pleadings  and  the  proof  is  not  material,  the  following  statute  and 
cases:  Civil  Code.,  §  133;  Missouri  Val.  R.  Co.  v.  Caldwell,  8  Kan.  244;  Mitch- 
ell v.  Milhoan,  11  Kan.  630.  Hummer  v.  Lamphear,  82  Kan.  445,  4  P&c. 
Rep.  865.  If  this  case  is  ever  tried  again,  we  think  it  would  be  well  for  the 
plaintiff  to  amend  his  petition  so  as  to  make  it  show  that  the  proceedings  un- 
der which  he  was  arrested  and  imprisoned  were  void. 

4.  It  is  also  claimed  by  the  plaintiff  in  error,  defendant  below,  that  the 
court  below  erred  in  admitting  evidence  of  special  damages  not  specifically 
alleged  in  the  petition.  The  court  permitted  the  plaintiff,  as  a  witness,  to 
testify  that  shortly  after  his  arrest  and  imprisonment  he  was  taken  down  with 
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a  fever,  and  by  reason  thereof  was  obliged  to  give  up  work  entirely.  This 
evidence  was  permitted  over  the  objections  and  exceptions  of  the  defendant 
below,  and  under  the  claim,  on  the  part  of  the  plaintiff  below,  that  such  sick- 
ness was  produced  by  the  imprisonment.  There  is  no  allegation  in  the  peti- 
tion, or  elsewhere,  that  the  arrest  or  imprisonment  caused  the  plaintiff  to  be- 
come sick,  nor  any  allegation  of  facte  from  which  such  sickness  would 
necessarily  follow  as  a  consequence.  The  plaintiff,  in  his  petition,  simply 
claims  damages  for  injury  to  his  reputation  as  an  honorable  citizen,  and  for 
having  suffered  remorse  and  humiliation,  by  reason  of  the  prosecution,  and 
for  damage  to  his  reputation  as  a  business  man.  Under  this  petition  evidence 
could  not  be  given  of  any  such  consequential  damage  as  sickness,  for  no  no- 
tice was  anywhere  given  that  any  such  evidence  would  be  offered.  Upon 
this  subject  the  court  instructed  the  jury,  among  other  things,  as  follows: 
"The  plaintiff  should  be  made  whole  for  his  loss  of  time,  of  health,  his  anx- 
iety and  suffering,"  etc. 

Mr.  Sutherland,  in  his  work  on  Damages,  uses  the  following  language: 
"Under  a  general  allegation  of  damages,  the  plaintiff  may  prove  and  recover 
those  damages  which  naturally  and  necessarily  result  from  the  act  complained 
of;  for  these  damages,  the  law  implies,  will  proceed  from  it.  These  are  called 
general,  as  contradistinguished  from  special,  damages,  which  are  the  natural, 
but  not  the  necessary,  consequence."  "  "Special  damages  are  required  to  be 
stated  in  the  declaration,  for  notice  to  the  defendant,  and  to  prevent  surprise 
at  the  trial. "     1  Suth.  Dam.  763. 

In  the  case  of  Roberts  v.  Graham,  6  Wall.  579,  the  following  language  is 
used:  "Special  damage,  whether  resulting  from  tort  or  breach  of  contract, 
must  be  particularly  averred,  in  order  that  the  defendant  may  be  notified  of 
the  charge,  and  come  prepared  to  meet  it.  Special,  as  contradistinguished 
from  general  damage,  is  that  which  is  the  natural,  but  not  the  necessary, 
consequence  of  the  act  complained  of." 

In  1  Chit.  PI.  (16th  Amer.  Ed.  from  7th  Eng.  Ed.)  411,  the  following  lan- 
guage is  used :  "  Damages  are  either  general  or  special.  General  damages  are 
such  as  the  law  implies,  or  presumes  to  have  accrued  from  the  wrong  com- 
plained of.  Special  damages  are  such  as  really  took  place,  and  are  not  im- 
plied by  law,  and  are  either  superadded  to  general  damages  arising  from  an 
act  injurious  in  itself,  as  where  some  particular  loss  arises  from  the  uttering 
of  slanderous  words  actionable  in  themselves,  or  are  such  as  arise  from  an  act 
indifferent,  and  not  actionable  in  itself,  but  injurious  only  in  its  consequences, 
as  where  words  become  actionable  only  by  reason  of  special  damage  ensuing. 
*  *  *  And  whenever  the  damages  sustained  have  not  necessarily  accrued 
from  the  act  complained  of,  and  consequently  are  not  implied  by  law,  then,  in 
order  to  prevent  the  surprise  on  the  defendant  which  might  otherwise  ensue 
on  the  trial,  the  plaintiff  must,  in  general,  state  the  particular  damage  which 
he  has  sustained,  or  he  will  not  be  permitted  to  give  evidence  of  it.  Thus,  in 
an  action  of  trespass  and  false  imprisonment,  where  the  plaintiff  offered  to 
give  in  evidence  that  during  his  imprisonment  he  was  stinted  in  his  allowance 
of  food,  he  was  not  permitted  to  do  so,  because  that  fact  was  not,  as  it  should 
have  been,  stated  in  his  declaration.  And  in  a  similar  action,  it  was  held 
that  the  plaintiff  could  not  give  evidence  of  his  health  being  injured,  un- 
less specially  stated. " 

We  think  the  court  below  erred  in  the  admission  of  this  evidence.  No  per- 
son could  have  anticipated  from  the  facts  alleged  in  the  plaintiff's  petition, 
including  the  arrest  and  imprisonment,  that  any  such  sickness  would  have  fol- 
lowed. Such  sickness  would  not  be  a  necessary  result  from  such  facts,  nor 
would  the  law  imply  any  such  result.  If  it  was  the  desire  of  the  plaintiff  to 
recover  enhanced  damages  because  of  his  sickness,  he  should  have  alleged  the 
sickness  in  his  petition,  or  at  least  he  should  have  alleged  facts  from  which  it 
might  be  inferred,  or  from  which  the  law  would  imply  that  sickness  would 
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necessarily  follow.  !N"o  such  facts  were  alleged.  This  question  was  raised  in 
the  court  below  by  objecting  to  the  introduction  of  the  evidence,  by  except: 
ing  to  the  ruling  of  the  court  permitting  it  to  be  introduced,  by  exceptions 
taken  to  the  instructions  of  the  court  to  the  jury,  by  motion  for  a  new  trial, 
and  by  excepting  to  the  ruling  of  the  court  overruling  the  motion  for  a  new 
trial. 

A  few  other  questions  have  been  discussed  by  counsel  in  this  case,  but  we 
do  not  think  it  necessary  to  consider  them. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded  for 
a  new  trial. 

(All  the  justices  concurring.) 


Chapman  and  others  o.  Summerfield. 
(Supreme  Court  of  Kansas.    June  11,  1887.) 

Frattdflent  Conveyances— Husband  and  Wifb — Consideration. 

A  bona  fide  indebtedness  may  be  paid  by  the  husband  to  the  wife,  by  a  convey- 
ance to  her  of  his  real  estate,  although  the  husband  is  in  failing  circumstances,  and 
the  effect  may  be  that  the  other  creditors  get  nothing.1 

{Syllabus  by  Simpson,  C) 

Error  from  Leavenworth  county. 

Edward  Chapman  and  Sarah  W.  Chapman  were  married  tn  September, 
1870.  At  the  time  of  the  marriage,  Sarah  W.  Chapman,  who  was  a  widow, 
was  possessed  of  real  and  personal  property  of  considerable  value.  She  had 
80  acres  of  land  adjoining  the  city  of  Emporia,  that  had  been  laid  out  as  an 
addition  to  said  city;  two  lots  on  the  corner  of  Vermont  and  Berkley  streets, 
and  lot  No.  122,  Kentucky  street,  in  the  city  of  Lawrence;  household  goods 
and  jewelry,  of  the  value  of  $1,000;  and  about  $2,000  in  money,  part  of  the 
proceeds  of  sale  of  lots  in  the  Emporia  addition.  From  the  years  1872  to 
1875  she  realized  about  $4,000  from  the  sale  of  lots  at  Emporia.  She  loaned 
her  husband,  Edward  Chapman,  the  greater  part  of  the  money  at  various 
times,  the  largest  amount  at  any  one  time  being  $2,000.  This,  in  the  year 
1875.  In  this  year,  Chapman  claims  to  have  conveyed  directly  to  his  wife 
certain  real  estate  in  Leavenworth  county,  but,  the  conveyance  not  having 
been  recorded,  in  February,  1880,  Chapman  conveyed  the  land  to  his  wife 
through  a  third  person,  subject  to  a  mortgage  to  his  mother,  upon  which 
about  $3,000  is  due.  Chapman  gave  a  note  to  Melville  for  $500.  In  1875, 
this  note  was  transferred  to  Summer  fie  Id,  and  a  judgment  obtained  on  it  in 
April,  1880.  This  action  is  one  to  subject  the  real  estate  in  Leavenworth 
county,  conveyed  by  Chapman  to  his  wife,  to  the  lien  of  the  Summerfield 
judgment.  Trial  to  court,  and  a  finding  and  judgment  for  Summerfield. 
The  error  assigned  and  principally  discussed  here  is  that  the  facts  set  forth 
in  the  petition  of  the  plaintiff  (Summerfield)  are  not  sufficient  in  law  to  main- 
tain the  action. 

/.  W.  Green  and  /.  H.  Gilpatrick,  for  plaintiff  in  error.  Lucien  Baker 
and  V.  H.  Harris,  for  defendant  in  error. 

Simpson,  C.  The  fact  of  the  indebtedness  of  Edward  Chapman  to  his  wife, 
Sarah  W.  Chapman,  is  very  clear  under  the  evidence.  The  details  of  their 
transactions,  the  sources  from  which  she  derived  the  money,  the  amounts  re- 
ceived, and  the  date  of  their  reception,  are  all  given  by  depositions  taken 
months  before  the  trial,  and,  had  they  not  been  true,  could  so  easily  have  been 

1  As  to  the  right  of  a  wife  to  enforce  a  debt  against  her  husband,  and  to  receive  a 
transfer  of  his  property  in  payment  thereof,  or  as  security  therefor,  see  Lyon  v.  Zimmer, 
80  Fed.  Rep.  401,  and  note.  See,  also,  Webb  v.  Ingham,  (Va.)  1  8.  E.  Rep.  816;  Jack- 
son ▼.  Beach,  (N.J.)  9  Atl.  Rep.  380;  Burns  v.  Thompson,  (La.)  1  South.  Rep.  913; 
Miller  v.  Krueger,  (Kan.)  13  Pac.  Rep.  644;  Dice  v.  Irvin,  (Ind.j  11  N.  E.  Rep.  488. 
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disproved  that  we  are  compelled  to  conclude  that,  as  late  as  the  year  1875, 
Chapman  was  indebted  to  his  wife  in  a  sum  probably  exceeding  $4,000.  He 
had  an  undoubted  legal  right  to  prefer  her  as  a  creditor,  even  if  the  effect  had 
been  that  she  absorbed  all  this  property  in  satisfaction  of  her  debt.  Mourns 
v.  May,  9  Kan.  473.  The  relation  existing  between  Edward  and  Sarah  W. 
Chapman,  being  that  of  husband  and  wife,  induces  the  court  to  scrutinize  very 
closely  their  dealings  with  each  other;  but  when  it  is  clearly  established  that 
there  is  an  honest  bona  fide  indebtedness  by  the  husband  to  the  wife,  then 
their  mutual  transactions  may  be  reviewed  in  the  light  of  the  trust  and  con- 
fidence incident  to  the  marriage  relation. 

This  court,  in  a  very  recent  case,  that  of  Kennedy  v.  Powell*  84  Kan.  22, 
7  Pac.  Rep.  606,  has  passed  upon  almost  every  question  that  can  be  raised  on 
the  record  of  the  one  under  consideration.  Indeed,  the  similarity  as  to  the 
facts  between  the  cases  is  remarkable,  and  of  course  the  law  governing  that 
case,  as  announced  by  the  court,  must  control  this  one.  Most  of  the  material 
testimony  was  taken  in  the  form  of  depositions,  and  read  on  the  trial  below, 
Edward  Chapman  was  examined  on  the  trial,  but  we  probably  place  the  same 
estimate  on  his  testimony  as  did  the  learned  judge  who  tried  the  case.  Mrs. 
Chapman,  being  a  bona  fide  creditor,  holds  the  title  to  the  farm  in  Leaven- 
worth county  not  subject  to  the  lien  of  the  Summerfield  judgment,  no  mat- 
ter what  the  intention  of  Edward  Chapman  was  in  making  the  conveyance. 

We  recommend  the  judgment  of  the  district  court  of  Leavenworth  county 
be  reversed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Brooks  v.  Hall, 

(Supreme  Court  of  Kansas,    June  11,  1887.) 

Settlement— Validity— Mistake. 

If  two  parties  having,  or  supposing  they  have,  claims  upon  each  other,  agree  to 
compromise  those  claims,  and  thereupon  make  a  settlement  of  their  matters  in  dis- 
pute, and  they  act  at  the  time  with  good  faith,  and  stand  on  an  equal  footing,  and 
have  equal  means  ot  knowledge  as  to  the  facts,  the  compromise  and  settlement  are 
binding;  and  it  is  not  enough  to  invalidate  the  compromise  and  settlement  that 
one  of  the  parties  made  an  error  in  the  calculation  of  the  items  of  his  claim.1 

Error  from  Shawnee  county. 

O.  N.  Elliott  and  Thomas  Archer,  for  plaintiff  in  error.  David  Overmeyer, 
G*  W.  Carey,  and  E.  E,  Chesney,  for  defendant  in  error. 

Horton,  C.  J.  Action  by  Hall  against  Brooks  to  recover  $131,  alleged  to 
be  a  balance  due  for  work  and  labor.  Hall  built  a  frame  dwelling  for  Brooks 
on  the  corner  of  Lane  and  Eighth  streets,  in  the  city  of  Topeka,  under  a  writ- 
ten contract  executed  June  22,  1882,  the  contract  price  being  $525.  He  con- 
structed one  or  two  outside  buildings  under  a  verbal  contract,  and  alleges  that 
he  did  some  extra  work  upon  the  dwelling,  for  all  of  which  he  charges  $180.50. 
He  admits  credits  by  payments  of  $574.50.  Brooks  alleges  that  the  work  oh 
the  dwelling  was  done  in  an  unworkman-like  manner,  and,  because  of  this, 
that  he  has  been  damaged  $552.  He  also  alleges  that,  after  the  completion  of 
the  work,  there  was  a  compromise  of  their  claims  upon  each  other,  and  that 

JThe  settlement  of  claims  asserted  in  good  faith,  the  validity  of  which  has  been 
doubted,  constitutes  a  valid  compromise,  which  will  not  be  disturbed,  in  the  absence  of 
fraud,  undue  advantage,  or  mistake.  Shipman  v.  District  of  Columbia,  7  Sup.  Ct.  Kep. 
134  ;  Gaines  v.  Molen,  30  Fed.  Rep.  27;  Central  Trust  Co.  v.  Wabash,  St.  L.  <fe  P.  R.  Co., 
29  Fed.  Rep.  546;  Stimpson  v.  Poole,  (Mass.)  6  N.  E.  Rep.  705;  Stone  v.  Chicago  A  W, 
M.  K.  Co.,  (Mich.)  33  N.  W.  Rep.  24;  Baumier  v.  Antiau,  (Mich.)  31  N.  W.  Rep.  888; 
Adams  v.  Adams,  (Iowa,)  30  N.  W.  Rep.  795;  Zimmer  v.  Becker,  (Wis.)  29  N.  W.  Rep. 
228,  and  note ;  Anthony  v.  Boyd,  (R.  I.)  8  Atl.  Rep.  701. 
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Hall  was  paid  by  him  thereon  $65.  Upon  the  trial  the  jury  returned  a  ver- 
dict for  Hall  of  $151.09.  In  the  motion  for  a  new  trial,  filed  by  Brooks,  it  is 
alleged  that  the  verdict  is  not  sustained  by  any  evidence,  and  that  the  danir 
ages  given  by  the  jury  are  excessive,  and  appear  to  have  been  given  under 
the  influence  of  passion  or  prejudice.  The  evidence  in  the  case  clearly  estab- 
lishes a  compromise  and  settlement.  The  great  preponderance  of  the  evidence 
shows  that  the  dwelling  was  defectively  constructed.  The  architect  testified 
"that  the  work  was  not  done  in  a  good  and  workman-like  manner."  The  evi- 
dence in  the  case  also  shows  that,  after  all  the  work  was  done  by  Hall,  Brooks 
was  dissatisfied  with  it.  About  November  1,  1882,  Hall  went  to  sue  Brooks 
to  get  a  settlement  with  him  for  the  building  of  the  dwelling,  and  for.  his 
other  work.  Brooks  told  him  to  go  down  town,  and  get  Mr.  Hadley »  the 
architect.  Hall  did  as  requested.  Hadley  came  up,  and  the  parties  went 
through  the  house  together,  Hadley  pointing  out  to  Hall  the  porches,  steps, 
and  windows  as  not  having  been  properly  constructed.  After  looking  through 
the  dwelling,  the  parties  went  into  one  of  the  rooms,  and  tried  to  settle. 
There  were  differences  between  them.  Hall  wanted  his  pay  for  the  work* 
and  Brooks  objected  to  its  character,  and  made  claim  for  large  damages.  Fi- 
nally, in  the  presence  of  Hadley,  the  architect,  Hall  and  Brooks  made  a  eom- 
promise  and  settlement  of  their  claims  upon  each  other,  Brooks  paying  $65, 
and  Hall. accepting  the  same,  and  executing  the  following  writing: 

"Received  of  W.  H.  Brooks,  Jr.,  sixty-five  dollars,  in  full  of  all  demands  to 
date,  of  whatever  nature  and  character,  for  all  work  of  every  description  done 
for  him,  or  at  his  suggestion,  on  house,  barns,  shed,  privy,  and  porcjiea. 

"W,  J.  Hall.'* 

The  next  day  Hall  went  to  Brooks,  and  claimed  that  he  had  made  a  mistake 
in  his  figures,  and  wanted  $131  more,  but  be  did  not  offer  to  return  the  money 
received  by  him  upon  the  settlement.  The  rule  is  if  two  parties  having,  or, 
supposing  they  have,  claims  upon  each  other,  agree  to  compromise  those 
claims,  and  to  come  to  a  general  settlement  of  the  matters  in  dispute  between 
them  without  resorting  to  litigation,  and  they  act  with  good  faith,  and  stand 
upon  an  equal  footing,  and  have  equal  means  of  knowledge  as  to  the  tac^s,  the 
compromise  is  binding.  It  is  not  enough  to  set  aside  the  compromise  that 
one  of  the  parties  may  have  been  in  error  as  to  his  figures.  It  is  not  claimed 
in  this  case  that  there  was  any  mutual  mistake  of  the  parties,  or  that  Brooks 
was  guilty  of  any  fraud,  deceit,  or  misrepresentation.  The  only  reason  that 
Hall  claims  the  compromise  and  settlement  should  be  set  aside  is  because  he 
made  a  mistake  in  subtraction  at  the  time  of  the  compromise.  This  is  not 
enough  to  invalidate  the  transaction.  Of  course,  if  there  was  nothing  in  this 
case  but  the  mere  writing  or  receipt  executed  by  Hall,  the  receipt  would  be 
open  to  explanation.  Thompson  v.  Williams,  30  Kan.  114,  1  Pac.  Rep.  47; 
Bridge  Co.  v.  Murphy,  13  Kan.  35.  But  as  it  appears  that  there  was  a  compro- 
mise and  settlement  between  the  parties  at  the  date  of  the  writing  or  receipt, 
and  as  the  jury  had  no  evidence  before  them  tending  to  show  that  such  com- 
promise and  settlement  were  the  result  of  any  mutual  mistake  or  fraud  or  un- 
fairness, there  was  no  evidence  upon  which  they  had  the  right  to  reject  or 
overturn  such  compromise  and  settlement,  and  therefore  the  verdict  of  the 
jury,  being  unsupported  by  the  evidence,  must  be  set  aside. 

(All  the  justices  concurring.) 


Atchison,  T.  &  S.  F.  R.  Co.  v.  Johns. 

(Supreme  Court  of  Kansas.    June  11,  1887.) 

1.  Negligence — Evidence  op — Railroad  Company. 

Where :  the  evidence  shows  that  three  servants  of  a  railroad  company,  a  brake- 
man  and  two  section  foremen,  in  removing  a  trunk  from  where  it  lay,  on  the  com- 
pany's station  platform,  which  was  covered  with  ice,  to.  a_  baggage,  car,  slid  It  on  the 
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ice,  and  out  of  a  straight  line,  and  against  tbe  plaintiff,  who  was  standing  in  plain 
view  upon  the  platform,  held\  that  the  evidence  was  sufficient  to  prove  culpable 
negligence  on  the  part  of  the  railroad  company's  servants. 

2.  Master  and  Servant— Soopb  of  Authority— Railroad  Company. 

And  in  such  case,  as  such  servants  were  then  on  the  company's  premises,  per- 
forming this  duty  for  the  company,  in  the  presence  of  other  servants,  and  as  they 
had  performed  similar  services  on  prior  occasions,  held,  that  it  will  be  presumed 
that  they  were  acting  within  the  scope  of  the  authority  given  to  them  by  the  rail- 
road company. 

8.  Contributory  Neolioence — Railway  Premises. 

Where  an  old  lady  went  to  a  railroad  station  to  assist  friends,  who  intended  to 
remove  from  the  country  permanently,  to  get  to  the  station,  and  upon  a  train  then 
about  to  depart,  and  alter  bidding  her  friends  good-bye,  and  after  they  had  got 
upon  the  train,  stood  for  about  five  minutes  upon  the  station  platform  to  see  the 
train  start,  and  to  bid  her  friends  a  last  farewell,  held  that,  while  so  standing  upon 
the  platform,  Bhe  was  not,  by  reason  thereof,  guilty  of  such  culpable  contributory 
negligence  as  would  prevent  her  from  recovering  for  injuries  received  through  the 
negligence  of  the  railroad  company;  and  further  held,  that  no  culpable  contribu- 
tory negligence  in  any  respect  was  shown. 

4.  Evidence— Declarations— Pain. 

Declarations  of  a  party  with  regard  to  a  present  and  existing  pain  or  suffering,  or 
with  regard  to  the  present  condition  of  the  body  or  mind,  may  generally  be  shown 
by  any  person  who  heard  the  same;  and  held,  that  no  material  error  was  com- 
mitted in  this  case  by  the  admission  of  evidence  tending  to  show  the  declarations 
of  the  plaintiff  with  regard  to  pain,  suffering,  and  condition  of  the  body. 

{Syllabus  by  the  Court.) 

Ereor  from  Greenwood  county* 

This  was  an  action  brought  by  Mary  Johns  in  the  district  court  of  Green- 
wood county,  against  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  to 
recover  damages  for  injuries  received  by  her  while  standing  on  the  railroad 
company's  station  platform  at  Severy,  in  said  county,  by  reason  of  being 
struck  and  thrown  down  by  the  company's  agents  and  servants  in  removing 
a  trunk  from  the  platform  to  the  baggage  car  of  a  train  then  standing  at  the 
station.  The  general  verdict  of  tbe  jury,  and  the  special  questions  of  fact 
presented  to  them,  with  their  answers  thereto,  read  as  follows: 

"general  vekdict. 

"We,  the  jury  in  the  above-entitled  cause,  do  find  for  the  plaintiff,  and  we 
assess  her  damages  at  the  sum  of  four  thousand  dollars. 

"SPECIAL  QUESTIONS  OF  FACT  AND  ANSWERS. 

"(1)  If  the  jury  find  that  the  plaintiff  was  injured  by  the  negligence  of  any 
of  the  employes  of  the  defendant,  they  may  state  the  names  of  such  employes. 
Answer.  Skidmore,  Short,  and  Crowley. 

"(2)  What  are  the  actual  damages  which  the  plaintiff  has  suffered  from 
the  injury  complained  of,  if  the  jury  find  she  has  suffered  any?  A.  [This 
question  the  court  refused  to  submit  to  the  jury.] 

"(3)  Is  it  not  a  fact  that  the  plaintiff  received  the  injury  complained  of 
upon  a  platform  of  a  station  belonging  to  the  defendant,  and  in  its  possession 
and  under  its  exclusive  control?  A.  It  was  at  a  platform  and  station  belong- 
ing to  and  in  possession  and  under  control  of  defendant  and  St.  L.  &S.  F.  R.  K. 

"(4)  Was  not  the  sole  and  only  purpose  of  the  plaintiff,  in  being  upon  that 
platform  and  at  that  station,  the  purpose  of  seeing  friends  off  who  were  go- 
ing upon  a  train  of  cars  belonging  to  the  defendant,  going  north  upon  that 
day?    A.  No. 

"(5)  Is  it  not  a  fact  that,  prior  to  receiving  the  injury  complained  of,  the 
plaintiff  had  seen  her  friends,  whom  she  was  at  the  station  for  the  purpose  of 
seeing  off,  onto  the  cars,  and  had  bid  them  good-bye,  and  had  left  the  car 
which  they  were  on?    A.  No. 
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"(6)  Is  it  not  a  fact  that  a  reasonable  time  had  elapsed  from  the  time  she 
had  bid  good-bye  to  the  friends  she  had  come  to  the  station  to  see  off,  to  have 
enabled  her  to  leave  the  station  and  platform  before  she  received  the  injury 
complained  of?  If  not,  how  long  a  time  had  elapsed?  A.  No.  About  five 
minutes. 

"  (71  Did  not  the  plaintiff,  all  the  time  she  was  at  the  station  and  platform 
prior  to  the  time  of  her  injury,  know  that  the  platform  upon  which  she  was 
standing,  at  the  time  of  her  injury,  was  icy  and  slippery?    A.  Yes. 

"(8)  Did  the  plaintiff  not  know,  prior  to  her  injury,  that  the  employes  of 
the  defendant  were  about  to  move  two  or  more  trunks  from  the  point  where 
the  trunks  were,  (in  the  moving  of  which  she  received  the  injury  complained 
of,)  to  put  the  same  into  the  baggage  car  on  defendant's  train  at  that  time? 
A.  Yes. 

"(9)  Is  it  not  a  fact  that  the  plaintiff,  at  the  time  of  her  injury,  was  stand- 
ing on  the  platform  of  defendant's  station  at  Severy  at  a  point  between  where 
the  trunk  was  before  it  was  moved  (in  the  moving  of  which  she  received  her 
injury)  and  the  door  of  the  baggage  car,  into  which  the  employes  of  defendant 
were  attempting  to  put  the  said  trunk?    A.  No. 

"(10)  Is  it  not  a  fact  that  there  were  at  least  three  large  trunks  placed  upon 
the  platform  of  the  station  at  Severy,  at  and  prior  to  the  time  of  the  injury 
complained  of,  which  were  to  be  loaded  into  the  baggage  car  on  defendant's 
train,  which  was  standing  by  said  platform  at  the  time  of  such  injury?  A. 
Yes. 

"(11)  At  the  time  the  plaintiff  received  the  injury  complained  of,  had  she 
any  business  of  any  kind  to  transact  with  the  defendant,  or  any  of  its  em- 
ployes, at  the  station  where  she  was  injured?     A.  No. 

"(12)  What,  if  anything,  prevented  the  plaintiff  from  seeing  the  movement 
of  the  trunk  (the  moving  of  which  caused  the  injuries  complained  of)  at  and 
before  the  receiving  of  such  injury?    A.  Nothing. 

"(13)  Did  not  the  plaintiff  see  the  employes  of  the  defendant  when  they 
caught  hold  of  the  trunk,  (the  moving  of  which  caused  the  injury  complained 
of,)  at  the  time  they  caught  hold  of  it  to  move  it?    A.  Yes. 

"(14)  Did  not  the  plaintiff  see  the  employes  of  the  defendant  as  they  were 
moving  the  trunk  (the  moving  of  which  caused  the  injuries  complained  of) 
from  the  point  where  it  was  towards  the  baggage  car?    A.  Yes. 

"(15)  If  the  jury  answer  the  last  question  in  the  affirmative,  they  may  state 
if  the  plaintiff  did  not  see  such  employes  moving  the  trunk  towards  hen  A. 
Yes. 

"(16)  If  the  jury  answer  the  last  question  in  the  affirmative,  they  may  state 
if  the  plaintiff  did  not  have  time  and  opportunity  to  get  out  of  the  way  of  this 
trunk  when  she  saw  it  first  started  towards  her,  if  j she  had  at  that  time  de- 
sired to  have  gotten  out  of  its  way?    A.  Yes. 

"  (17)  Was  not  the  plaintiff,  at  the  time  of  receiving  the  injuries  complained 
of,  through  with  all  her  business  at  the  depot?    A.  No. 

"(18)  Was  not  such  platform  level,  and  about  16  feet  wider    A.  Yes. 

"(19)  Had  not  the  plaintiff  bid  good-bye  to  her  friends  who  had  taken  the 
cars  some  little  time  previous  to  the  accident  complained  of?    A.  Yes. 

"(20)  Did  not  the  plaintiff,  after  the  alleged  injury,  remain  standing,  look- 
ing at  the  train  some  ten  minutes  before  it  pulled  out?  If  not  so  long,  how 
long?    A.  Yes. 

"(21)  Did  the  plaintiff,  previous  to  leaving  the  platform  that  day,  inform 
any  one  how  the  accident  happened,  and,  if  so,  who?    A.  No. 

"(22)  Had  the  plaintiff  any  business  on  the  platform  that  day  except  going 
to  see  some  acquaintances  at  the  train?    A.  Yes;  to  assist  her  friends. 

"(23)  How  much  damage,  if  yon  allow  plaintiff  any,  do  you  allow  her  for 
the  services  of  a  physician  ?  A.  [This  question  the  court  refused  to  submit 
to  the  jury.] 
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"  (24)  If  you  allow  the  plaintiff  any  damages  for  the  services  of  a  physi- 
cian, who  is  the  physician  for  whose  services  you  allow  her?  A.  [This  ques- 
tion the  court  refused  to  submit  to  the  jury.] 

"(25)  The  jury  may  state  how  long  a  time  had  elapsed  from  the  time  plain- 
tiff had  bid  her  friends  good-bye  to  the  time  when  she  received  her  claimed  in- 
jury?   A.  About  five  minutes. 

"  (26)  What  was  there  which  in  any  way  would  have  prevented  the  plain- 
tiff from  leaving  that  portion  of  the  platform  which  was  between  the  three 
large  trunks  and  the  baggage  car  into  which  they  were  to  be  loaded  after  the 
men  caught  hold  of  the  trunk  which  plaintiff  claims  struck  her,  and  com- 
menced to  move  it  towards  said  baggage  car?  A.  Nothing,  only  she  was  not 
directly  between  them. 

"(27)  How  far  would  plaintiff  have  had  to  have  moved,  from  where  she 
was  standing  at  the  time  of  injury,  to  have  got  off  from  that  portion  of  the 
platform  which  lay  between  the  baggage  car  and  the  trunk  which  she  claims 
struck  her  before  the  same  was  moving?  A.  About  twenty  feet  would  have 
taken  her  past  the  baggage-car-door. 

"(28)  How  long  a  space  of  time  would  it  have  taken  the  plaintiff  to  have 
left  that  portion  of  the  platform  referred  to  in  the  last  question  after  she  saw 
or  knew  that  the  trunk  which  she  claims  hit  her  was  to  be  moved  from  the 
point  where  it  was  to  the  baggage  car?  A.  It  would  have  taken  her  about 
one- half  minute  to  have  gone  that  distance. 

"(29)  Is  it  not  a  fact  that  the  plaintiff  believed  that  the  trunk  which  she 
claims  was  pushed  against  her  was  to  be  moved  from  the  spot  where  she  first 
saw  it  to  the  baggage  car,  north  of  her,  before  it  was  actually  taken  hold  of 
to  be  moved?    A.  Yes. 

"(30)  If  the  jury  answer  the  last  question  in  the  affirmative,  they  may  state 
if  it  is  not  a  fact  that  plaintiff  knew  that  in  order  to  move  that  trunk  to  the 
baggage  car,  that  the  employes  would  have  to  take  the  same  either  to  one  side 
of  her,  where  she  was  standing,  or  over  the  spot  on  which  she  was  standing? 
A.  Yes. 

"(31)  What  was  the  distance  from  the  point  where  the  three  large  trunks 
were  standing  on  the  platform,  including  the  one  which  plaintiff  claims  struck 
her,  before  they  were  moved  to  the  baggage  car  into  which  they  were  to  be 
loaded?    A.  About  thirty-eight  feet. 

"(32)  What  was  the  distance  from  the  point  where  the  three  large  trunks, 
referred  to  in  the  preceding  question,  were  standing  before  the  removal  to  the 
baggage  car,  to  the  point  where  plaintiff  was  standing  at  the  time  she  claims 
to  have  been  injured?    A.  About  fifteen  feet. 

"(33)  What  was  the  distance  from  the  door  of  the  baggage  car,  into  which 
these  trunks  referred  to  in  the  preceding  questions  were  to  be  loaded,  to  the 
point  where  plaintiff  was  standing  at  the  time  she  claims  to  have  been  in- 
jured?   A.  About  twenty-three  feet. 

"(34)  About  how  wide  was  the  trunk  which  plaintiff  claims  struck  her? 
A.  About  two  and  one-half  feet. 

"(35)  About  how  long  was  the  trunk  which  the  plaintiff  claims  struck  her? 
A.  About  three  and  one-half  feet. 

"(36)  How  many  men  had  hold  of  the  trunk,  moving  it,  which  plaintiff 
claims  struck  her,  prior  to  its  striking  her,  if  it  did  strike  her?    A.  Three. 

"  (37)  Which  way  was  this  trunk  being  moved,  which  plaintiff  claims  struck 
her,  prior  to  its  striking  her,  as  to  being  moved  sideways  or  endways?  A. 
Endways. 

"(38)  How  much  space  on  the  platform  was  necessarily  occupied  by  this 
trunk,  and  the  men  moving  it,  as  they  moved,  prior  to  the  time  plaintiff  claims 
it  struck  her?    A.  About  four  feet  in  width. 

"(39)  Did  not  the  drayman  who  brought  the  trunks  to  the  station  deposit 
them  at  a  point  about  the  middle  of  the  platform?    A.  Yes. 
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"(40)  Was  not  the  trunk  which  plaintiff  claims  injured  her  started  from 
the  point  where  the  drayman  had  deposited  it?    A.  Yes. 

"(41)  Is  it  not  a  fact  that  the  plaintiff,  at  the  time  of  receiving  the  injury 
claimed  to  have  been  received,  had  bid  good-bye  to  the  friends  she  had  come 
to  the  depot  to  see  off,  and  was,  just  prior  to  the  time  of  being  struck,  stand- 
ing upon  defendant's  platform  at  its  station  in  Severy  watching  the  men  who 
were  to  move  the  large  trunks  from  the  place  where  they  were  on  the  plat- 
form to  and  into  the  baggage  car,  to  see  them  move  them,  and  place  them  in 
the  baggage  car?    A.  Yes,  and  waiting  for  her  friends. 

"(42)  Did  not  plaintiff  see  the  men  who  moved  the  irunk,  which  was 
claimed  injured  her,  as  they  took  hold  of  it,  and  started  it  towards  the  baggage 
car?    A.  Yes. 

"(43)  Did  any  of  the  men  engaged  in  moving  the  trunk  which  plaintiff 
claims  injured  her  see  plaintiff  after  starting  the  trunk  towards  the  baggage 
car,  and  prior  to  striking  plaintiff?    A.  We  do  not  know. 

"(44)  If  the  jury  answer  the  last  question  in  the  affirmative,  they  may  state 
which  one  of  the  employes  saw  plaintiff  prior  to  the  time  she  was  struck,  and 
after  starting  the  trunk  towards  the  baggage  car.    A.  . 

"(45)  Was  not  the  trunk  which  plaintiff  claims  injured  her,  prior  to  her 
injury,  pushed  and  shoved  or  pulled  by  the  men  hold  of  it,  from  the  point 
where  it  was  started,  in  a  direct  and  straight  line  to  the  point  where  it  was 
stopped  at  the  moment  plaintiff  fell,  if  it  was  so  stopped?  A.  Yes,  or 
nearly  so. 

"(46)  Did  not  plaintiff  see  the  trunk  which  she  claims  injured  her,  and  the 
men  hold  of  it,  from  the  very  instant  it  started  up  to  the  time  that  she  fell? 
A.  We  cannot  tell. 

"(47)  Did  not  plaintiff  know,  realize,  or  believe  that  the  men  who  had  hold 
of  this  trunk  did  not  see  her,  and  could  not  see  her,  from  the  position  of  their 
bodies  and  heads,  from  the  time  they  started  the  trunk  up  to  the  time  she  fell  ? 
A.  No,  she  did  not  know. 

"(48)  What,  if  anything,  prevented,  or  would  have  prevented,  plaintiff 
from  getting  out  of  the  way  of  this  trunk,  if  she  had  made  the  attempt  so  to 
do,  when  she  first  saw  that  it  was  being  moved  towards  her?  State  fully.  A. 
Nothing. 

"  (49)  After  plaintiff  first  saw  that  the  trunk  was  started  in  her  direction, 
did  she  not  stand  still,  under  the  belief  that  the  men  hold  of  the  trunk  would 
not  run  it  onto  her,  although  believing  at  the  time  that  the  men  did  not  see 
her?  A.  She  attempted  to  move  back  when  they  were  in  about  six  feet  of 
her,  but  did  not  know  whether  they  saw  her  or  not. 

"  (50)  Did  plaintiff  make  any  effort  to  get  out  of  the  way  of  this  trunk  prior 
to  its  getting  within  six  feet  of  her?    A.  No. 

"(51)  If  the  jury  answer  the  last  question  in  the  affirmative,  they  may 
state  how  many  feet  away  from  plaintiff  the  trunk  was  when  she  first  made 
an  effort  to  get  away?    A.  . 

"(52)  Did  plaintiff  make  any  other  effort  to  get  away  except  that  of  step- 
ping back  with  her  right  foot?    A.  No. 

"(53)  If  plaintiff  stepped  back  with  her  right  foot,  did  she  not  step  on 
her  cloak  with  such  foot?    A.  We  do  not  know. 

"  (54)  If  plaintiff  stepped  back  with  her  right  foot,  and  stepped  on  her  cloak, 
did  thai  trip  her  in  the  least?    A.  We  cannot  tell. 

"(55)  Did  not  the  trunk,  if  it  struck  her  at  all,  hit  her  on  both  knees,  so 
that  it  struck  her  with  the  same  force  on  each  knee?    A.  It  did. 

"(56)  In  what  position  was  plaintiff  standing  so  that  she  could  have  her 
right  foot  stepped  back  out  of  the  way  of  the  trunk,  and  yet  have  each  knee 
struck  with  equal  force  by  the  trunk?  A.  Somewhat  facing  the  trunk  as  she 
stepped  back. 
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"(57)  Has  not  plaintiff,  since  her  injury,  been  visited  on  an  average  of  once 
a  week  by  Doctor  McDonald?    A.  Yes. 

"(58)  If  the  jury  answerthelast  question  in  the  affirmative,  they  may  state 
if  Doctor  McDonald  did  not,  on  each  visit,  give  her  a  different  kind  of  medi- 
cine to  take?    A.  We  do  not  know. 

"(59)  Were  any  of  the  parties  hold  of  the  trunk,  except  Skidmore,  acting 
within  the  scope  of  their  employment  with  defendant  in  helping  to  move  such 
trunk,  and,  if  so,  who?    A.  Yes,  Crowley  and  Short. 

"(60)  Were  not  each  of  the  persons,  except  Skidmore,  hold  of  the  trunk  at 
time  of  plaintiff's  injury,  merely  volunteers  helping  Skidmore?    A.  No. 

"(61)  Give  the  name  of  each  person  helping  to  move  the  trunk  at  time  of 
plaintiff's  injury.    A,  Skidmore,  Crowley,  and  Short. 

"(62)  Was  not  Skidmore's  back  to  the  plaintiff,  as  the  trunk  was  being 
moved,  prior  to  and  at  the  time  plaintiff  fell?    A.  Yes. 

"(63)  If  the  jury  find  for  the  plaintiff,  they  may  state  what  acts  of  negli- 
gence the  defendant,  or  any  of  its  employes,  were  guilty  of  which  produced  the 
injury  complained  of,  stating  fully.  A.  [This  question  the  court  refused  to 
submit  to  the  jury.]" 

Upon  this  verdict  and  these  findings  the  court  below  rendered  judgment  in 
favor  of  the  plaintiff,  and  against  the  defendant,  for  84,000  and  costs,  and 
the  defendant,  as  plaintiff  in  error,  brings  the  case  to  this  court  for  review. 
The  other  facts  will  be  found  in  the  opinion  of  the  court. 

George  R.  Peck,  A.  A.  Hurd,  and  C.  N.  8 terry,  for  plaintiff  in  error.  T. 
/.  Hudson,  T.  L.  Davis,  and  R.  P.  Kelley,  for  defendant  in  error. 

Valentine,  J.  The  facts  of  this  case,  stated  briefly,  are  substantially  as 
follows:  On  February  6, 1883,  the  plaintiff,  Mrs.  Johns,  who  was  then  about 
63  years  of  age,  went  to  the  railroad  station  at  Severy,  Greenwood  county, 
Kansas,  along  with  certain  of  her  friends  who  were  then  about  to  start  for 
Washington  Territory  to  make  it  their  permanent  home.  She  went  along 
with  her  friends  to  assist  them  in  getting  to  the  railroad  train  and  upon  it, 
and  to  bid  them  good-bye.  These  friends  were  Mrs.  Pitzer,  who  was  also  an 
old  lady  about  the  plaintiff's  age,  and  Mrs.  Pitzer's  daughter  and  son-in-law 
and  their  several  children.  This  station  is  a  union  station  or  depot  belonging 
to  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  and  the  St.  Louis  & 
San  Francisco  Railroad  Company.  These  two  railroads  cross  each  other  at 
that  place  at  right  angles, — the  Atchison,  Topeka  &  Santa  Fe  Railroad  run- 
ning north  and  south,  and  the  other  railroad  running  east  and  west,— and  the 
station  is  situated  in  the  south-west  angle  formed  by  this  crossing,  immedi- 
ately west  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad,  and  immediately 
south  of  the  other  railroad.  A  platform,  about  16  feet  wide  and  195  feet  in 
length,  is  situated  between  the  station-house  and  the  defendant's  railroad  track. 
This  platform  at  that  time  was  covered  with  ice,  and  had  been  in  that  condi- 
tion for  several  days.  The  railroad  train  upon  which  the  plaintiff's  friends 
expected  to  travel,  and  which  consisted  of  an  engine,  a  baggage  car,  and  a 
passenger  car,  was  then  standing  on  the  defendant's  railroad  track,  east  of 
the  station  platform,  and  headed  to  the  north.  The  plaintiff  bid  good-bye  to 
those  of  her  friends  who  were  about  to  leave,  and  they,  with  other  friends 
who  did  not  intend  to  leave,  went  into  the  passenger  car.  The  plaintiff  then 
stepped  back  about  10  feet  from  the  east  edge  of  the  platform,  and  opposite 
the  coupling  between  the  baggage  car  and  the  passenger  car,  and  stood  there 
on  the  platform  for  the  purpose  of  waiting  till  the  train  should  start,  and  to 
bid  her  friends  a  last  farewell.  There  was  a  waiting-room  in  the  station- 
house  or  depot,  to  which  she  might  have  retired  if  she  had  so  chosen.  There 
were  also,  at  that  time,  two  or  three  large  trunks,  belonging  to  "drummers," 
situated  on  the  platform  several  feet  south,  and  slightly  to  the  east  of  where 
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the  plaintiff  was  standing,  which  were  to  be  removed  and  placed  in  the  bag- 
gage car,  which  was  north  and  east  of  where  the  plaintiff  was  standing.  This 
platform  was  slightly  inclined  downward  from  the  west  side  to  the  east  side. 
Three  of  the  company's  servants  undertook  to  remove  these  trunks.  They 
did  not  use  trucks,  or  any  other  vehicle  or  instrument  of  conveyance,  but 
slid  the  trunks  on  the  ice.  In  removing  the  first  trunk,  they  struck  the 
plaintiff,  and  knocked  her  down,  and  in  this  manner  inflicted  the  injury  of 
whicli  she  now  complains.  The  trunk  itself  was  propelled  against  her.  This 
occurred  within  five  minutes  after  the  time  when  the  plaintiff  had  bid  her 
friends  good-bye.  She  saw  the  men  removing  the  trunk,  and  watched  them, 
not  thinking,  however,  that  they  would  run  against  her,  or  molest  her  in  any 
manner;  but,  when  they  came  within  about  six  feet  of  her,  she  attempted  to 
move  out  of  their  way,  but  did  not  succeed  in  doing  so.  The  evidence  did 
not  show  whether  the  men  saw  her  or  not  until  after  she  fell ;  but  there  was 
nothing  to  prevent  their  seeing  her  if  they  bad  looked  in  that  direction.  There 
was  plenty  of  room  on  the  platform,  east  of  where  the  plaintiff  stood,  within 
which  the  trunk  might  have  been  moved  without  touching  her.  The  only 
persons  near  her  at  the  time,  except  the  three  men  who  were  moving  the 
trunk,  were  a  friend  of  the  plaintiff,  Mrs.  Miller,  and  Mrs.  Miller's  little  boy. 

The  case  was  tried  before  the  court  and  a  jury;  and  after  the  plaintiff  had 
introduced  her  evidence,  which  tended  to  prove  all  the  foregoing  facts,  the 
defendant  demurred  to  the  evidence  upon  the  ground  that  it  did  not  prove, 
or  tend  to  prove,  any  cause  of  action,  which  demurrer  the  court  overruled. 
No  other  evidence  was  introduced.  The  defendant  then  presented  to  the 
court  41  special  instructions  for  the  jury,  and  asked  the  court  to  give  them 
to  the  jury,  all  of  which  the  court  refused,  and  gave  only  its  own  instruc- 
tions. The  defendant  then  presented  63  special  questions  of  fact  for  the  jury, 
and  asked  the  court  to  submit  them  to  the  jury,  all  of  which,  except  four,  to- 
wit,  the  second,  twenty-third,  twenty-fourth,  and  sixty-third,  the  court  did 
submit  to  the  jury  as  requested.  The  jury  found  a  general  verdict  in  favor 
of  the  plaintiff,  and  against  the  defendant,  and  assessed  the  plaintiff's  dam- 
ages at  84,000,  and  also  gave  answers  to  the  foregoing  special  questions  of 
fact.  The  defendant  then  moved  for  a  judgment  in  its  favor  upon  the  special 
findings  of  fact  notwithstanding  the  general  verdict,  which  motion  the  court 
overruled.  The  defendant  then  moved  for  a  new  trial  upon  various  grounds, 
which  motion  the  court  also  overruled.  The  court  then  rendered  judgment 
upon  the  verdict  and  findings  of  the  jury  in  accordance  with  the  general  ver- 
dict. Afterwards  the  defendant  made  a  case  for  the  supreme  court,  and,  as 
plaintiff  in  error,  has  brought  such  case  to  this  court,  and  asks  for  a  reversal 
of  the  judgment  below. 

The  first  question  to  be  considered  in  this  court  is  whether  the  plaintiff  be- 
low introduced  sufficient  evidence  to  authorize  the  jury  to  find  in  her  favor 
with  reference  to  every  essential  fact  constituting  her  cause  of  action.  This 
question  was  raised  in  the  court  below  by  the  demurrer  to  the  evidence,  by 
the  motion  for  judgment  on  the  special  findings,  and  also  by  the  motion  for 
a  new  trial.  The  plaintiff  in  error  (defendant  below)  claims  that  the  evi- 
dence is  insufficient,  for  the  following  reasons:  (1)  There  was  no  evidence 
tending  to  prove  any  culpable  negligence  on  the  part  of  the  defendant;  (2) 
there  was  no  evidence  tending  to  prove  that  the  three  servants  of  the  de- 
fendant who  moved  the  trunk  were  acting  within  the  scope  of  their  employ* 
ment;  (3}  the  evidence  discloses  culpable  contributory  negligence  on  the 
part  of  the  plaintiff  below.  The  first  two  points,  we  think,  should  be  dis- 
cussed together.  Of  course,  the  plaintiff  below  knew  the  exact  condition  of 
the  platform  and  its  surroundings,  and  that  the  defendant's  servants  were 
moving  the  trunk  towards  her;  for  all  these  things  were  in  plain  view,  and 
she  had  eyes.  But  so,  also,  did  the  defendant's  servants  know  all  these 
things;  for  they  also  had  eyes,  and  probably  fully  as  good  ones  as  the  old 
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lady  had.  But,  if  they  did  not  know  these  things,  then  they  were  guilty  of 
culpable  negligence  in  not  knowing  the  same.  Presumably,  they  knew  that 
the  plaintiff  was  standing  on  the  platform  where  she  stood,  and  that,  unless 
she  hurriedly  got  out  of  their  way,  they  would  run  against  her  in  moving  the 
trunk  in  the  direction  in  which  they  where  moving  it,  and  as  rapidly  as  they 
were  moving  it  on  the  smooth  ice  of  that  platform;  but,  as  before  stated,  if 
they  did  not  know  the  same,  they  were  equally  as  guilty  of  negligence,  in 
running  against  the  plaintiff  and  in  knocking  her  down,  as  though  they  had 
in  fact  known  all  about  these  matters.  It  was  their  duty  to  know  these 
things.  The  three  men  who  undertook  to  remove  the  trunk  were  a  brake- 
man  belonging  to  that  train  and  two  section  foremen  at  that  place,  all  in  the 
employment  of  the  defendant.  They  had  also  all  done  similar  work  on  sev- 
eral prior  occasions;  and  being  on  the  company's  premises  performing  this 
duty  of  removing  trunks  for  the  defendant  in  the  presence  of  other  employes 
of  the  defendant,  and  having  done  similar  work  on  prior  occasions,  it  must 
be  presumed  that  they  were  acting  for  the  defendant,  and  within  the  scope 
of  the  authority  given  to  them  by  the  defendant.  The  defendant,  then,  is  re- 
sponsible for  their  negligence,  and  they  were  clearly  guilty  of  culpable  negli- 
gence. The  question  as  to  whether  the  plaintiff  was  guilty  of  contributory 
negligence  was  fairly  submitted  to  the  jury,  and  they  found  that  she  was  not 
guilty  of  any  such  negligence;  and  upon  the  evidence  introduced  we  think 
their  verdict  is  correct.  As  the  train  upon  which  the  plaintiff's  friends  were 
expecting  to  depart  was  soon  to  start,  we  do  not  think  that  the  plaintiff  was 
guilty  of  any  contributory  negligence  in  remaining  on  the  platform  where 
she  stood  until  the  train  started.  She  was  not  necessarily  in  any  person's 
way,  and  such  a  thing  is  common  at  all  stations  on  all  railroads.  The  plain- 
tiff certainly  could  not  be  considered  as  a  trespasser  upon  the  company's 
premises;  and,  if  not,  then  the  defendant  and  its  servants  owed  her  the  duty 
of  exercising  reasonable  and  ordinary  care  and  diligence  to  avoid  injury  to 
her.  We  do  not  think  they  exercised  any  such  care  or  diligence,  but  really 
they  were  guilty  of  gross  negligence.  The  plaintiff  was  not  standing  in  a 
straight  line  between  the  place  where  the  trunks  lay  on  the  platform  and  the 
place  on  the  platform  from  which  they  were  to  be  taken  into  the  baggage 
car;  and  the  men  moving  the  trunk  had  to  move  the  same  out  of  a  straight 
line,  and  up  a  slightly  inclined  plane,  in  order  to  strike  the  plaintiff .  There 
was  plenty  of  room  on  the  platform,  and  in  a  straight  line,  within  which  the 
trunks  might  have  been  moved  from  where  they  lay  to  the  baggage  car,  with- 
out molesting  the  plaintiff. 

The  plaintiff  in  error  (defendant  below)  also  claims  that  the  court  below 
committed  material  error  in  permitting  the  following  evidence  to  be  intro- 
duced, to-wit:  Mrs.  M.  D.  Thatcher  was  permitted  to  testify,  over  the  objec- 
tions of  the  defendant,  among  other  things,  as  follows:  "Well,  I  only  know 
what  Mrs.  Johns  has  told  me  of  her  suffering,  and  I  have  been  called  in  there 
as  a  neighbor.  She  complained  of  the  misery  in  her  side,  and  she  told  me 
that  she  suffered  a  great  deal  with  a  numbness  and  a  tingling  sensation  in  her 
left  side,  I  believe  it  was.  And  the  other  evening  1  was  called  over  there,  and 
she  told  me  that  she  was  suffering  now  a  great  deal  with  that  feeling,  and 
also  a  depression  about  her  heart,  she  said,  in  her  left  side,  and  she  had  sent 
for  the  physician,  1  believe,  that  evening.  And  that  was  some  of  the  symp- 
toms, I  believe,  that  she  had, — of  some  kind  of  depression  about  her  heart,  a 
smothering,  I  think.  *  *  *  Mrs.  Johns  has  complained  of  her  limb  and 
her  foot  to  me."  Joseph  H.  Pitzer  was  permitted  to  testify,  over  the  objec- 
tion of  the  defendant,  among  other  things,  as  follows:  "Question.  Now,  Mr. 
Pitzer,  state  to  the  jury  what  facts  you  may  know  with  reference  to  her  con- 
dition,— with  reference  to  her  suffering  and  bodily  pain  and  mental  distress. 
Answer.  I  don't  know  anything;  only  what  she  has  told  me  herself.  Q.  What 
have  you  heard  her  say  about  it?.    Of  what  has  she  complained?    A.  She  has 
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told  me  frequently  that  she  has  suffered.  She  complained  of  her  head  ard 
leg  having  a  great  misery  in  it.  *  *  *  She  complained  of  misery  in  her 
side  and  hip."  On  cross-examination,  he  testified,  among  other  things,  as 
follows:  "Question.  All  you  know  about  her  suffering  and  pains  since  the  in- 
juryis  whatshe  has  told  you,  isitnot,Mr.Pitzer?    Answer.  That  is  all,  sir." 

We  think  it  is  well  settled  that  it  is  incompetent  to  prove  the  declarations 
of  an  injured  party,  or  of  a  party  suffering  from  some  cause,  made  after  the 
injury  has  happened,  or  after  the  cause  of  his  suffering  has  transpired,  with 
regard  to  the  facts  of  the  injury,  or  the  cause  of  his  suffering.  Roosa  v. 
Boston  Loan  Co.,  132  Mass.  439;  Morrissey  v.  Ingham,  111  Mass.  63;  Illinois 
Cent.  R.  Co.  v.  Sutton,  42  111.  438;  Collins  v.  Waters,  54  111.  485;  Denton  v. 
State,  1  Swan,  279;  Spate  v.  Lyons,  55  Barb.  476.  And  even  proof  of  the 
declarations  of  a  party  with  regard  to  past  suffering  or  pain,  or  past  condi- 
tions of  body  or  mind,  is  not  competent.  Grand  Rapids  &  I.  R.  Co.  v.  Hunt- 
ley, 38  Mich.  537;  Lush  v.  McDaniel,  13Ired.  485;  Reed  v.  New  York  Cent.  R. 
Co.%  45  N.  Y.  574;  Rogers  v.  Grain,  30  Tex.  284;  Chapin  v.  Inhabitants  of 
Marlborough,  9  Gray,  244;  Rowell  v.  City  of  Lowell,  11  Gray,  420;  Emerson 
v.Lowell  Gas-Light  Co.,  6  Allen,  146;  Inhabitants  of  Ashland  v.  Inhab- 
itants of  Marlborough,  99  Mass.  48;  Insurance  Co.  v.  Mosley,  8  Wall.  397, 
405.  There  are  probably  no  authorities  opposed  to  these  propositions,  and  yet 
there  are  authorities  which  seem  almost  to  oppose  the  last  one,  especially  where 
the  declarations  are  made  to  a  physieianor  surgeon  while  he  is  examining  the 
party  as  a  patient.  Quaife  v.  Chicago  <fc  N.  W.  Ry.  Co.,  48  Wis.  513,  33 
Amer.  Rep.  821,  4  N.  W.  Rep.  658;  Barber  v.  Merriam,  11  Allen,  322;  Fay 
v.  Harlan,  128  Mass.  244;  Gray  v.  McLaughlin,  26  Iowa,  279;  Matteson  v. 
New  York  Cent.  R.  Co.,  35  N.  Y.  487;  Louisville,  N.  A.  <fc  C.  R.  Co.  v.  Fal- 
t>ey,  104.  Ind.  409,  23  Amer.  &  Eng.  R.  Cas.  522,  22  Cent.  Law  J.  322,  3  N. 
£.  Rep.  389,  and  4  N.  E.  Rep.  908.  Declarations,  however,  of  a  party  with 
regard  to  a  present  and  existing  pain  or  suffering,  or  with  regard  tothe  pres- 
ent condition  of  the  body  or  mind,  may  generally  be  shown  by  any  person  who 
has  heard  them.  Insurance  Co.  v.  Mosley,  8  Wall.  897;  Hatch  v.  Fuller,  131 
Mass.  574;  Denton  v.  State,  1  Swan,  279;  Illinois  Cent.  R.  Co.  v.  Sutton,  42 
111.  438;  Collins  v.  Waters,  54  111.  485;  Louisville,  N.  A.  &  C.  R.  Co.  v.  FaU 
vey,  104  Ind.  409,  23  Amer.  &  Eng  R.  Cas.  522,  22  Cent.  Law  J.  322,  3  N.  E. 
Rep.  389,  and  4  N.  E.  Rep.  908;  1  Greenl.  Ev.  §  102,  and  cases  there  cited; 
1  Whart.  Ev.  §  268,  and  cases  there  cited.  There  are  authorities  seemingly 
opposed  to  this  last  proposition.  Reed  v.  New  York  Cent.  R.  Co.,  45  N.  Y. 
574;  Grand  Rapids  <fe  I.  R.  Co.  v.  Huntley,  38  Mich.  537. 

We  think,  however,  that  whenever  evidence  is  introduced  tending  to  show 
a  real  injury  or  a  real  cause  for  suffering  or  pain,  as  in  this  case,  the  declara- 
tions of  the  party  concerning  such  suffering  or  pain  while  it  exists,  and  as 
simply  making  known  an  existing  fact,  should  be  allowed  to  go  to  the  jury 
for  what  they  are  worth,  and  the  jury  in  such  a  case  should  be  allowed  to 
weigh  them,  and  to  determine  their  value.  If  they  were  made  to  a  physician 
or  surgeon  while  he  was  examining  the  party  as  a  patient,  for  the  purpose  of 
medical  or  professional  treatment,  and  for  that  purpose  only,  the  declarations 
would  be  of  great  value.  If,  however,  they  were  made  at  any  other  time  or 
under  any  other  circumstances,  they  might  not  be  of  such  great  value.  If 
made  casually  to  some  person  not  a  physician,  and  with  whom  the  party,  had 
no  particular  relations,  they  might  possibly,  in  some  cases,  be  of  but  very  lit- 
tle or  no  value.  Reed  v.  New  York  Cent.  R.  Co.,  45  N.  Y.  574.  Yet,  gen- 
erally, they  should  be  permitted  to  go  to  the  jury  for  what  they  are  worth. 
Insurance  Co.  v.  Mosley,  8  Wall.  397;  Hatch  v.  Fuller,  131  Mass.  574;  Rog* 
era  v.  Crain,  30  Tex.  284;  Matteson  v.  New  York  Cent.  R.  Co.,  35  N.  Y.  487; 
Gray  v. McLaughlin,  26  Iowa,  279;  Kennard  v.  Burton,  25  Me.  39;  State  v; 
Howard,  32  Vt.  380;  Lush  v.  McDaniel,  13  Ired.  485.  Also,  if  the  declara- 
tions are  made  to  a  phyBician  or  other  person  merely  for  the  purpose  of  ob- 
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taining  testimony  in  the  party's  own  case,  they  might  be  of  but  very  little  value, 
and  possibly  might  in  some  cases  be  wholly  excluded.  €hrand  Rapids  &  I. 
R.  Co.  v.  Huntley,  38  Mich.  537.  But  the  mere  fact  that  the  declarations  are 
made  after  suit  has  been  commenced,  and  while  it  is  pending,  will  not  be  suf- 
ficient to  exclude  the  declarations;  and,  generally,  they  should  be  allowed 
to  go  to  the  jury.  Barber  v.  Merriam,  11  Allen,  322;  Hatch  v.  Fuller,  131 
Mass.  574. 

In  the  present  case  we  cannot  say  that  the  court  below  committed  any  ma- 
terial error  in  admitting  the  evidence  objected  to.  Everything  that  the  wit- 
nesses Mrs.  Thatcher  and  Mr.  Pitzer  testified  to  was  proved  by  the  competent 
testimony  of  other  witnesses.  The  injury,  the  impaired  health,  the  suffering, 
the  pain,  and  the  entire  condition  of  the  plaintiff's  body,  were  fairly  shown 
by  evidence  that  cannot  be  questioned;  and  very  nearly  all  the  declarations 
of  the  plaintiff,  as  testified  to  by  Mrs.  Thatcher  and  Mr.  Pitzer,  were,  in  sub- 
stance, declarations  of  present  and  existing  pain,  suffering,  and  conditions  of 
the  body,  and  not  naratives  of  past  pain  or  suffering,  or  conditions  of  the  body; 
and  to  this  extent  they  were  unquestionably  competent.  Those  declarations, 
if  any,  which  were  not  concerning  present  and  existing  pain,  suffering,  and 
conditions  of  the  body,  were  so  small  in  amount,  and  so  trifling  and  insignif- 
icant in  their  influence,  and  were  concerning  matters  which  were  so  thoroughly 
and  incontestably  proved  by  other  competent  evidence,  that  their  admission 
by  the  court  could  not  be  material  error. 

There  are  a  few  other  questions  presented  by  counsel  which  we  hardly  think 
it  is  necessary  to  discuss.  The  special  question  of  fact,  No.  63,  which  the  de- 
fendant asked  the  court  to  submit  to  the  jury,  and  which  was  refused,  was 
sufficiently  covered  by  other  more  specific  questions.  Besides,  that  question 
might  perhaps  be  objectionable  under  the  rule  stated  in  the  case  of  Foster  v. 
Turner,  31  Kan.  58,  60  et  seq.,  1  Pac.  llep.  145.  The  instructions  refused,  so 
far  as  they  stated  the  law  of  the  case,  were  sufficiently  covered  by  other  in- 
structions given  by  the  court. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


Smith  t>.  Nescatunga  Town  Co.  and  others. 

{Supreme  Court  of  Kansas.    June  11,  1887.) 

1.  Appeal— Bond— Validity. 

In  an  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace  of  Comanche 
county,  which  was  then  unorganized,  and  attached  to  Barber  county  for  judicial 
purposes,  the  justice  was  referred  to  in  the  appeal-bond  as  an  officer  of  Comanche 
county,  instead  of  being  designated  as  an  officer  of  Comanche  township,  in  Barber 
county.  Held,  that  the  technical  defect  did  not  prejudice  any  one,  nor  invalidate 
the  undertaking. 

2.  Same — Sureties — Qualifying. 

The  mere  failure  of  the  sureties  upon  an  appeal-bond  to  make  affidavit  of  their 
qualifications,  where  it  does  not  appear  that  the  sureties  are  insufficient,  is  not  an 
adequate  ground  for  a  dismissal  of  the  appeal. 
(Syllabus  by  the  Court,) 

Error  from  Barber  county. 

J.  A.  Smith,  for  plaintiff  in  error.    Ellis  <fc  Ellis,  for  defendants  in  error. 

Johnston,  J.  J.  A.  Smith  brought  an  action  against  the  defendants  in 
error  before  a  justice  of  the  peace  of  Comanche  county,  which  was  then  unor- 
ganized, and  attached  to  Barber  county  for  judicial  purposes,  and  thereby, 
for  the  time  being,  became  and  was  a  municipal  township  of  Barber  county, 
and  on  the  fourteenth  day  of  March,  1885,  he  recovered  a  judgment. against 
the  town  company  for  the  sum  of  $300.  On  the  seventeenth  day  of  March, 
1885,  the  following  appeal-bond  was  filed  and  approved: 
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"In  Justice's  Court,  before  H.  Chapman,  Justice  of  the  Peace  of 

Comanche  County,  Kansas. 

"J*.  A.  Smith.  Plaintiff,  v.  The  Nescatunga  Town,  Company. 

"Whereas,  the  defendant  the  Nescatunga  Town  Company  intends  to  appeal 

from  a  judgment  rendered  against  it,  in  favor  of  the  plaintiff,  J.  A.  Smith,  on 

the  fourteenth  day  of  March,  1885,  by  the  justice  of  the  peace  of  said  county,  * 

now  we,  the  undersigned  residents  of  said  county,  bind  ourselves  to  said 

plaintiff  in  the  sum  of  $800  that  said  defendants  shall  prosecute  this  appeal  to 

effect,  and  without  unnecessary  delay,  and  satisfy  such  judgment  and  costs  as 

may  be  rendered  against  it  therein.  *  [Signed]      J.  E.  Tincher. 

"J.  W.  Me  Williams. 
"H.  N.  Cunningham. 
"C.  L.  Dunn. 
"Approved  bvme  this  seventeenth  day  of  March,  A.  D.  1885. 
"H.  Chapman,  J.  P." 

The  cause  was  transferred  to  the  district  court  of  Barber  county,  and  at 
the  May  term,  1885,  the  plaintiff  moved  to  dismiss  the  appeal,  alleging  that 
the  bond  was  insufficient. 

The  first  objection  is  that,  in  the  heading  of  the  bond,  the  justice  of  the 
peace  is  designated  as  an  ollicer  of  Comanche  county,  Kansas,  instead  of  Co- 
manche township,  in  Barber  county.  The  justice  of  the  peace  resided  in  and 
was  an  officer  of  Comanche  county,  which  was  then  unorganized.  It  was  at 
that  time  attached  for  judicial  purposes  to  Barber  county,  and  therefore  it 
would  have  been  more  accurate  to  have  designated  him  as  an  officer  of  Co- 
manche township,  in  Barber  county.  However,  there  was  but  one  county  of 
that  name,  and,  as  the  bond  otherwise  correctly  described  the  cause  and  judg- 
ment, the  technical  error  did  not  prejudice  anybody,  nor  render  the  bond  in- 
valid. "Appeals  are  favored,  and  mere  technical  defects  or  omissions  are  to 
be  disregarded,  as  far  as  possible,  without  obstructing  the  course  of  justice." 
Haas  v.  Lees,  18  Kan.  454. 

The  next  ground  of  objection  is  that  the  sureties  on  the  appeal-bond  have 
failed  to  justify.  To  support  this  objection,  the  plaintiff  in  error  cites  section 
723  of  the  Code,  which  makes  it  the  duty  of  an  officer,  taking  an  undertaking 
provided  for  by  the  Code  and  other  statutes,  to  require  the  person  offered  as 
surety  to  make  an  affidavit  of  his  qualifications.  This  provision  is  merely 
directory  to  the  officer  taking  the  security,  and  his  failure  to  perform  the  duty 
will  not  invalidate  the  undertaking.  It  does  not  appear  but  what  the  sure- 
ties upon  the  bond  are  amply  sufficient,  and  a  mere  failure  to  justify  cannot 
be  held  a  sufficient  ground  for  a  dismissal  of  the  appeal.  St.  Louis,  L.  d*  Z). 
K.  Co.  v.  Wilder,  17  Kan.  239. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  j  ustices  concu  rring. ) 


Butts  v.  Privett  and  another. 

(Supreme  Court  of  Ka7ttas.    June  11.  1887.) 

Chattel  Mortgage— Bill  of  Sale— Parol  Evidence. 

A  bill  of  sale,  absolute  upon  its  face,  if  taken  as  a  security,  is  in  effect  only  a 
chattel  mortgage,  and  the  party  executing  the  same  may  show  by  parol  evidence 
the  real  transaction  between  the  parties  at  the  time  of  the  delivery  of  the  written 
instrument;  and  may  also  show  that  it  was  the  contract  that  the  possession  of  the 
personal  property  described  in  the  writteu  instrument  should  remain  with  the 
mortgagor. 

(Syllabus  by  the  Qntrt.) 

Error  from  Harper  county. 
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On  November  29,  1888,  J.  D.  Butts  commenced  his  action  against  F.  P. 
Privett,  to  obtain  the  immediate  possession  of  one  span  of  mules,  twenty-four 
head  of  stock  cattle,  one  standard  mower,  one  horse-rake,  certain  farming  im- 
plements, consisting  of  wagons,  plows,  harrows,  etc.,  and  also  a  quantity  of 
hay  in  stack;  the  property  being  valued  at  $600.  Privett,  at  the  time  of  the 
commencement  of  the  action,  was  sheriff  of  Harper  county,  and  held  the 
property  in  controversy  as  such  sheriff  by  virtue  of  an  order  of  attachment 
issued  by  the  clerk  of  the  district  court  of  Harper  county,  in  an  action  pend- 
ing in  the  court,  wherein  one  John  H.  Roark  was  plaintiff  and  John  Meyer 
was  defendant,  and  these  facts  Privett,  as  such  sheriff,  alleged  in  his  answer. 
Said  Privett  also  alleged  in  his  answer  that  John  Meyer  was  the  owner  of  the 
property  in  controversy,  and  that,  for  the  purpose  of  defrauding  John  H. 
Roark  and  other  persons,  Meyer  made  a  pretended  sale  of  the  property  to 
Samuel  J.  Butts;  that  the  plaintiff  well  knew  that  the  sale  of  the  property 
from  Meyer  to  Samuel  J.  Butts  was  fraudulent,  and  for  the  purpose  of  de- 
frauding the  creditors  of  said  Meyer;  and  that  the  plaintiff  never  purchased 
the  property  of  any  person,  but  merely  attempted  to  get  possession  of  the 
property  for  the  purpose  of  assisting  Meyer  and  Samuel  J.  Butts  to  perpe- 
trate a  fraud  upon  Roark  and  the  other  creditors  of  Meyer;  and  said  Privett 
also  denied  that  either  Samuel  J.  Butts  or  the  plaintiff  ever  had  possession 
of  the  property. 

Plaintiff  filled  a  general  denial  to  this  answer.  Subsequently  John  Meyer, 
alleging  that  he  was  the  owner  and  interested  in  the  property  in  controversy, 
obtained  leave  to  be  made  a  party  defendant,  and  filed  the  following  answer 
in  the  case,  omitting  caption : 

"The  defendant  John  Meyer,  for  his  separate  answer  to  the  petition  of  the 
plaintiff,  J.  D.  Butts,  says  that  he  denies  that  the  plaintiff,  at  the  time  of  the 
commencement  of  this  action,  was  the  owner  and  entitled  to  the  possession 
of  the  property,  or  any  article  thereof,  described  in  his  petition.  He  also  de- 
nies that  his  co-defendant,  P.  P.  Privett,  detained  snid  property  to  the  great 
damage  of  the  plaintiff.  This  defendant  alleges  that  at  the  time  of  the  com- 
mencement of  this  action  he  was  the  owner  of  each  and  every  article  of  said 
property;  that  on  or  about  the  thirtieth  day  of  October,  1883,  he  was  indebted 
to  divers  persons  to  the  aggregate  amount  of  four  hundred  dollars;  that  said 
debts  were  then  due,  and  defendant's  said  creditors  were  urging  the  immedi- 
ate payment  of  their  demands;  that  defendant  had  no  money  with  which  to 
liquidate  his  said  debts,  and  was  greatly  embarrassed  and  troubled  about  ob- 
taining sufficient  funds  for  that  purpose;  that  one  Samuel  J.  Butts,  well 
knowing  and  understanding  the  financial  embarrassments  of  this  defendant 
aforesaid,  and  craftily  and  fraudulently  contriving  and  intending  to  cheat  and 
defraud  this  defendant  out  of  his  property,  and,  with  such  fraudulent  intent, 
represented  to  this  defendant  that  he,  the  said  Samuel  J.  Butts,  greatly  sym- 
pathized with  this  defendant  in  his  embarrassment,  and  that  he,  the  said 
Samuel  J.  Butts,  was  a  single  man,  with  plenty  of  money  for  which  he  had 
no  present  use,  and  that  he  could  well  spare  four  hundred  dollars  of  his  said 
money  for  an  indefinite  time,  and  until  this  defendant  could  get  able  to  repay 
the  same;  that  he  could  loan  this  defendant  the  said  sum  of  four  hundred  dol- 
lars for  such  indefinite  time,  and  charge  only  ten  per  cent,  interest  per  annum 
for  the  use  of  the  same,  which  was  a  much  less  rate  of  interest  than  defend- 
ant would  have  to  pay  any  other  person  for  said  money;  that  if  defendant 
would  make  him,  the  said  Samuel  J.  Butts,  a  deed  to  defendant's  land,  and  a 
bill  of  sale  to  the  personal  property  mentioned  in  plaintiff's  petition,  that  the 
said  Samuel  J.  Butts  would  hold  said  deed  and  bill  of  sale  until  this  defend- 
ant could  make  the  money  with  which  to  repay  the  said  four  hundred  dollars 
and  interest  to  the  said  Samuel  J.  Butts,  and  that,  upon  repayment  of  the 
same,  he,  the  said  Samuel  J.  Butts,  would  deed  the  said  lands  back  to  this  de- 
fendant, as  he  was  a  single  man,  and  had  no  wife  to  interfere,  and  that  he 
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would  also  deliver  tbe  said  bill  of  sale  to  be  canceled;  tbat  in  tbe  mean  time 
said  defendant  should  have  the  actual  possession  and  absolute  control  of  all 
of  said  property,  both  real  and  personal. 

"Defendant  further  alleges  that,  by  reason  of  the  false  and  fraudulent  rep- 
resentation of  the  said  Samuel  J.  Butts  as  aforesaid,  he  was  persuaded  and 
induced  to  enter  into  said  agreement,  and  that,  in  pursuance  of  the  same,  this 
defendant  and  his  wife  executed  and  delivered  to  the  said  Samuel  J.  Butts  a 
deed  of  conveyance  to  defendant's  land,  to-wit,  three  hundred  and  seventy 
acres  in  Harper  county,  Kansas,  and  this  defendant  executed  a  bill  of  sale  for 
the  personal  property  mentioned  in  plaintiff's  petition;  that  the  defendant  is 
not  now,  nor  has  he  been  since  the  execution  of  the  deed  and  bill  of  sale  afore- 
said, able  to  make  the  money  with  which  to  repay  the  said  four  hundred  dol- 
lars and  interest;  that  the  plaintiff,  J.  D.  Butts,  well  knowing  the  fraudulent 
transaction  aforesaid  of  the  said  Samuel  J.  Butts,  and,  well  knowing  this  de- 
fendant's title  to  and  possession  of  said  property,  fraudulently  took  an  assign- 
ment of  the  said  bill  of  sale  from  the  said  Samuel  J.  Butts  to  himself,  for  the 
purpose  of  defrauding  this  defendant  out  of  said  personal  property.  Defend- 
ant further  alleges  that,  on  the  twelfth  day  of  November,  1883,  and  before 
the  commencement  of  this  action,  A.  H.  Broadstone,  as  clerk  of  this  court, 
issued  an  order  of  attachment  against  the  property  of  this  defendant  in  a  cause 
then  and  still  pending  in  this  court,  wherein  John  H.  Roark  was  plaintiff 
and  this  defendant  was  defendant;  that  his  co-defendant,  F.  P.  Privett,  was, 
at  the  time  said  order  of  attachment  was  issued,  sheriff  of  Harper  county, 
Kansas,  and  it  became  his  duty  as  such  sheriff  to  levy  and  execute  said  order 
of  attachment;  that  said  co-defendant,  F.  P.  Privett,  as  sheriff  aforesaid,  on 
the  thirteenth  day  of  November,  1883,  and  before  the  commencement  of  this 
action,  levied  said  order  of  attachment  on  all  the  property  mentioned  in  plain- 
tiff's petition  as  the  property  of  this  defendant,  and  took  said  property  into 
his  possession  by  virtue  of  said  order  of  attachment,  and  was  detaining  said 
property  under  said  order  and  levy  at  the  time  of  the  commencement  of  this 
action;  that  said  defendant  F.  P.  Privett  had  no  other  or  further  interest  in 
any  of  said  property  than  as  hereinbefore  set  forth .  Wherefore  this  defendant 
prays  judgment  for  the  said  property  mentioned  in  plaintiff's  petition,  subject 
to  the  levy  of  the  order  of  attachment,  and  defendant  F.  P.  Privett's  posses- 
sion of  the  same  under  and  by  virtue  of  said  levy." 

Subsequently  the  plaintiff  demurred  to  the  answer  of  Meyer,  which,  upon 
hearing,  was  overruled.  Before  this  action  was  tried  in  the  district  court, 
the  attachment  case  of  John  H.  Roark  v.  John  Meyer,  referred  to  in  the  an- 
swers of  Privett  and  Meyer,  had  been  tried,  and  a  judgment  rendered  in  fa- 
vor of  Meyer.  Trial  had  at  the  March  term  of  the  court,  1884,  before  the 
court  without  a  jury.  Findings  were  made  in  favor  of  the  defendant,  which 
were  subsequently  set  aside,  and  a  new  trial  granted.  Second  trial  was  had 
at  the  November  term  of  the  court,  1884.  before  the  court  with  a  jury.  On 
November  25,  1884,  a  verdict  was  rendered  in  favor  of  the  defendant.  Plain- 
tiff filed  a  motion  to  set  aside  the  verdict,  and  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted,  and  brings  the  case  here. 

Finch  <&  Finch  and  W.  A.  McDonald,  for  plaintiff  in  error.  Campbell  <fe 
Glenn  and  Byrns  &  Appley,  for  defendants  in  error. 

Horton,  C.  J.  Action  of  replevin.  The  plaintiff  claims  that  he  is  the 
owner  of  and  entitled  to  the  possession  of  the  property  in  controversy  under 
the  following  instrument  of  writing: 

"Know  all  men  by  these  presents,  that,  in  consideration  of  the  sum  of  six 
hundred  and  no  100  dollars,  the  receipt  of  which  I  do  hereby  acknowledge,  I 
do  grant,  sell,  transfer,  and  deliver  unto  Samuel  J.  Butts,  his  heirs,  executors, 
administrators  and  assigns,  the  following  goods  and  chattels,  viz.:  One  span 
of  mules,  one  gray  and  one  bay,  24  head  of  stock  cattle,  one  standard  mower, 
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one  horse-rake,  and  all  farm  implements  belonging  to  John  Meyer,  and  on  the 
farm  this  day  purchased  bvsaid  Samuel  J.  Butts  from  said  John  Meyer, — be- 
ing the  S.  E.  £  sec.  35,  T/32  S.,  R.  9  W.,  and  N.  E.  J  sec.  2,  T.  32  S.,  R.  9 
\V\,  and  all  the  hay  in  stack  on  said  above-described  land,  and  all  the  corn  on 
said  land,  corn  to  be  put  in  crib;  to  have  and  to  hold,  all  and  singular,  the 
said  goods  and  chattels  forever ;  and  the  said  grantor  hereby  covenants  with  the 
said  grantee  that  he  is  the  lawful  owner  of  the  said  goods  and  chattels;  that 
they  are  free  from  all  incumbrance;  that  he  has  good  right  to  sell  the  same  as 
aforesaid ;  and  that  he  will  warrant  and  defend  the  same  against  the  lawful 
claims  and  demands  of  all  persons  whomsoever. 

"In  witness  whereof  the  said  grantor  has  hereunto  set  his  hand  this  thirtieth 
day  of  October,  A.  D.  1883.  John  M.  Meyer." 

"November  3,  1883. 

WI  have  this  day  sold  J.  D.  Butts  the  within  described  property. 

"Samuel  J.  Butts." 

Plaintiff  claims  that  his  brother,  Samuel  J.  Butts,  paid  Meyer  81,150,  and 
assumed  the  payment  of  mortgages  on  real  estate  to  the  amount  of  $550, 
in  consideration  of  the  sale  and  transfer  to  him  of  the  real  and  personal 
property  described  in  the  foregoing  instrument  of  writing,  and  that  he  pur- 
chased the  property  in  controversy  of  Samuel  J.  Butts  on  November  3,.  1883. 
John  Meyer  denies  that  Samuel  J.  Butts  ever  bought  any  of  said  property  of 
him,  but  alleges  that  the  bill  of  sale  was  intended  to  operate  only  as  a  chattel 
mortgage  to  secure  0400  which  he  loaned  from  Samuel  J.  Butts,  and  which  as 
yet  has  not  been  returned  or  paid;  and  he  further  claims  that  there  was  a 
verbal  arrangement  between  himself  and  Samuel  J.  Butts  whereby  he  was  to 
retain  possession  and  control  of  the  property  described  in  the  written  instru- 
ment until  the  money  loaned  should  become  due. 

It  is  urged,  however,  that  as  Meyer  admits  he  received  of  Samuel  J.  Butta 
8400,  and  that  as  he  has  never  paid  back  the  same,  the  plaintiff,  standing  in 
the  shoes  of  his  brother,  Samuel  J.  Butts,  by  the  sale  and  transfer  to  him  of 
his  interest  in  the  property  described  in  the  written  instrument,  has  the  right 
of  possession  of  the  property  under  section  15,  c.  68,  Comp.  Laws  1879,  which 
provides:  "In  the  absence  of  stipulations  to  the  contrary,  the  mortgagee  of 
personal  property  shall  have  the  legal  title  thereto,  and  the  right  of  posses- 
sion." A  bill  of  sale  of  personal  property,  absolute  upon  its  face,  if  taken  as 
security,  is  only  a  chattel  mortgage,  and"  it  has  always  been  sufficient  in  a 
court  of  equity  to  show  a  state  of  facts  outside  of  the  written  instrument 
which  would  render  the  same  a  mortgage. 

The  question  in  this  case  to  be  determined  by  the  jury  was  whether  the 
transaction  between  Samuel  J.  Butts  and  John  Meyer  was,  in  substance,  a 
mortgage,  notwithstanding  the  form  the  parties  had  given  to  it;  and  this 
question  the  jury  had  the  right  to  determine  upon  the  evidence,  independently 
of  the  form  of  the  instrument  itself.  The  parties  had  the  legal  right,  also,  to 
contract  that  the  possession  and  control  of  the  personal  property  should  re- 
main with  the  mortgagor,  and  this  arrangement  could  be  proved  by  parol. 
Moore  v.  Wade,  8  Kan.  881;  McDonald  v.  Kellogg,  30  Kan.  170,  2  Pac.  Rep. 
507;  Jones,  Chat.  Mortg.  §§  23-25;  Pierce  v.  Stevens,  30  Me.  184.  This  also 
disposes  of  the  demurrer  which  was  presented  to  the  answer  of  Meyer. 

It  is  urged,  again,  that  the  jury  trying  the  case  did  not  follow  the  instruc- 
tion of  the  court  which  directed  them  to  find  in  favor  of  the  plaintiff  if  the 
property  described  in  the  bill  of  sale  had  been  attached  in  legal  proceedings 
against  Meyer,  and  was  about  to  be  or  had  been  taken  from  him,  although  the 
time  for  the  payment  of  the  money  had  not  then  expired.  We  would  be  in- 
clined to  agree  with  counsel,  and  grant  a  new  trial  for  the  failure  of  the  jury 
to  act  in  obedience  to  this  instruction,  if  it  were  not  conceded  that  after 
the  commencement  of  this  action  the  legal  proceedings  referred  to  in  the  in- 
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8truction  terminated  favorably  to  Meyer,  and  therefore  there  were  no  legal  pro- 
ceedings pending  at  the  time  of  the  trial  under  which  the  property  was  likely 
to  or  could  be  taken  away  from  the  possession  of  Meyer.  The  district  court 
approved  the  verdict,  and  virtually  withdrew  such  instruction  from  the  case. 
Therefore  the  error  in  this  particular  matter  was  wholly  immaterial,  and, 
upon  the  finding  that  the  bill  of  sale  was  merely  executed  as  security,  the 
judgment  of  the  court  was  properly  rendered.  The  judgment  must  therefore 
be  afllrmed. 
(AJI  the  justices  concurring.) 


Gano  v.  Wells  and  others. 
{Supreme  Court  of  Kansas.    June  11,  1887.) 

1.  Deposition— Objection — Trial. 

An  objection  on  the  trial  to  the  introduction  of  evidence  contained  in  a  deposi- 
tion must  state  the  particular  evidence  objected  to. 

2.  Appeal— Record— Evidence. 

Where  an  objection  is  made  to  the  evidence  of  a  witness  for  the  reason  that  be  is 
not  competent  to  testify  upon  the  subject,  and  the  ruling  of  the  trial  court  admit- 
ting the  evidence  is  complained  of  in  the  supreme  court,  it  must  be  made  to  appear 
to  the  supreme  court  that  all  the  evidence  concerning  the  competency  of  the  wit- 
ness has  been  brought  to  the  supreme  court. 

3.  New  Trial— Motion — Oral  Testimony. 

Where  a  motion  is  made  for  a  new  trial,  and  in  such  motion  it  is  stated  that  affi- 
davits will  be  used;  and  afterwards,  on  the  hearing  of  the  motion,  the  court  re- 
fuses to  hear  the  oral  testimony  of  jurors,  to  show  irregularities  in  their  proceed- 
ings :  held  not  error;  and  further  hela\  that  whether  oral  evidence  might  be  used  in 
such  a  case  is  largely  within  the  sound  judicial  discretion  of  the  trial  court;  and 
unless  the  supreme  court  can  clearly  see  that,  in  the  particular  case,  the  trial  court 
abused  its  discretion,  it  will  not  reverse  its  ruling. 
{Syllabus  by  the  Court.) 

Error  from  Marshall  county. 

This  was  an  action  brought  in  the  district  court  of  Marshall  county  on  May 
17,  1884,  by  Jay  Gano  against  John  D.  Wells,  James  S.  Warden,  and  Thomas 
Johnson,  to  dissolve  a  copartnership  existing  between  Gano  and  Wells,  and 
for  an  accounting  between  them.  The  case  was  tried  before  the  court  and  a 
jury,  and  the  jury,  in  answer  to  the  following  questions,  made  the  following 
findings,  to-wit: 

"(1)  What  was  the  value  of  the  horse  in  controversy  on  the  sixteenth  day 
of  May,  1884?  Answer.  $341.60.  (2)  How  much  did  the  defendant  James 
S.  Warden  pay  the  defendant  John  D.  Wells  for  said  horse?  A.  $200.  (3) 
How  much  did  the  defendant  James  S.  Warden  agree  to  pay  to  the  defendant 
John  D.  Wells  for  said  horse?  A.  3200.  (4)  At  the  time  said  James  S. 
Warden  purchased  the  horse  from  said  John  D.  Wells,  had  he  knowledge  or 
notice  that  said  John  D.  Wells  and  plaintiff.  Jay  Gano,  were  partners  in  said 
horse?  A.  He  had.  (5)  Did  said  James  S.  Warden  and  John  D,  Wells  in  the 
purchase  and  sale  of  said  horse  agree  together  for  the  purpose,  and  with  the 
intention,  of  cheating  and  defrauding  plaintiff,  Jay  Gano,  out  of  his  interest 
in  said  horse?  A.  They  did  not.  (6)  At  the  time  said  horse  passed  into  the 
possession  of  said  Warden  from  Wells,  and  from  defendant  Warden  to  defend- 
ant Thomas  Johnson,  was  there  at  that  time  any  agreement  or  understanding 
that  said  horse  was  to  be  the  property  of  said  Wells,  or  that  said  Wells  there- 
after had  any  interest  in  said  horse?  A.  There  was  not.  He  had  not.  (7) 
Was  said  sale  from  said  Wells  to  Warden  a  pretended  sale,  or  was  it  made  in 
good  faith?  A.  In  good  faith.  (8)  Did  Wells  pay  over,  or  offer  to  pay  over, 
to  Jay  Gano,  his  one-half  of  the  proceeds  arising  from  the  sale  of  said  partner- 
ship property,  before  the  commencement  of  this  suit?  A.  He  did  not.  (9) 
How  much,  if  anything,  on  the  sixteenth  day  of  May,  1884,  was  the  defendant 
Wells  indebted  to  the  plaintiff,  Gano,  for  service  and  money  expended  in  care 
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of  the  partnership  property?  A.  Nothing.  (10)  Did  the  defendant  Wells, 
when  he  sold  the  horse  to  Warden,  intend  to  aefraud  plaintiff,  Gano,  out  of 
his  interest  in  the  partnership  property,  and  in  the  horse,  or  any  part  thereof? 
A.  He  did  not.  (11)  Was  Thos.  Johnson  agent  for  Wells  in  taking  and  hold- 
ing possession  of  the  horse  on  or  after  the  day  of  sale?  A.  He  was  not.  (12) 
For  whom  did  defendant  Thomas  Johnson  act  in  taking  the  possession  of  and 
holding  the  horse  in  controversy?  A.  James  S.  Warden.  (13)  Did  the  de- 
fendant John  D.  Wells  agree  to  pay  to  the  plaintiff,  Jay  Gano,  the  sum  of 
$12.50  per  month  as  his,  Wells',  portion  and  part  of  the  compensation  of  said 
Gano  for  taking  care  of  the  partnership  property?  A.  He  did  not.  (14)  How 
many  months  did  plaintiff,  Gano,  take  care  of  the  horse?  A.  About  thirty- 
three  months.  (15)  Is  Jay  Gano,  under  the  contract,  entitled  to  have  pay  for 
doctoring  the  horse?  If  so,  how  much,  if  anything,  is  the  plaintiff,  Gano, 
entitled  to  recover  of  Wells  for  doctoring  the  horse  in  controversy?  A.  Not 
anything." 

Upon  the  foregoing  findings,  and  the  facts  admitted  in  the  pleadings,  the 
court  rendered  judgment  dismissing  the  action  as  against  Warden  and  John- 
son, and  for  $106.50  and  costs  in  favor  of  Gano  and  against  Wells;  and  Gano, 
as  plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

8.  D.  McKee,  JS,  A.  Berry,  and  J.  A.  Broughten,  for  plaintiff  in  error. 
John  V.  Coon,  Mann  &  Patterson,  and  Brownell  &  Qregg,  for  defendants  in 
error. 

Valentine,  J.  The  first  claim  of  error  in  this  case  is  the  introduction  in 
evidence  of  the  deposition  of  J.  B.  Smith.  This  was  at  the  trial,  and  the  ob- 
jection to  the  evidence  and  the  exception  taken  are  as  follows:  MTo  the  intro- 
duction of  said  deposition,  and  the  evidence  therein  contained,  and  to  each 
and  every  part  thereof,  the  said  plaintiff  at  the  time  objected,  on  the  ground 
and  for  the  reason  that  the  same  was  incompetent  and  irrelevant;  which  ob- 
jection was  by  the  court  overruled;  to  which  ruling  of  the  court  the  said  plain- 
tiff at  the  time  duly  excepted."  It  will  be  seen  from  this  language  that  there 
was  only  one  objection,  and  that  this  objection  embraced  the  whole  of  the 
deposition,  although  it  stated  that  it  was  to  each  and  every  part  thereof.  Such 
an  objection,  we  think,  is  hardly  sufficient,  as  some  portions  of  the  deposition 
might  properly  have  been  read  in  evidence.  The  party  objecting  should  have 
designated  the  different  parts  objected  to.  Objecting  to  the  whole  of  the 
deposition,  in  the  lump,  although  the  statement  is  "to  each  and  every  part 
thereof, "  is  not  sufficient. 

The  particular  portions  of  the  evidence  of  the  witness  J.  B.  Smith  contained 
in  this  deposition  are  with  reference  to  the  horse  in  controversy,  and  are  as 
follows:  "  We  speeded  him  for  a  mile.  I  discovered  something  was  the  mat- 
ter with  his  heart,  as  near  as  I  could  make  out."  The  witness  then  stated 
that  he  had  noticed  this  at  other  times;  and  then  said:  "He  is  liable  to  drop 
dead  at  any  time  when  driven  at  speed." 

These  particular  portions  of  the  deposition  were  not  objected  to  on  the 
trial,  as  we  have  already  stated.  The  court  below  had  no  means  of  knowing 
what  particular  portions  of  the  deposition  were  objected  to.  We  think  the 
objection  was  insufficient;  but,  even  if  the  objection  were  sufficient,  still  no 
material  error  is  shown.  All  this  evidence  was  introduced  for  the  purpose 
of  showing  that  the  horse  was  unsound,  and  not  worth  more  than  $200.  The 
plaintiff  claims  that  the  evidence  is  incompetent,  for  the  reason  that  it  was 
not  shown  that  the  witness  was  an  expert,  or  that  he  was  competent  to  tes- 
tify regarding  these  matters.  The  record,  however,  does  not  show  how  much 
evidence  was  introduced  regarding  his  competency.  It  does  not  show  whether 
any  other  deposition  of  the  witness  was  introduced  in  evidence  or  not,  nor 
whether  any  other  witness  testified  with  regard  to  his  competency  or  not. 
He  may  have  been  shown  to  be  competent  by  an  abundance  of  evidence  out- 
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side  of  the  deposition.  But  this  deposition  itself  shows  that  the  witness  had 
been  in  the  business  of  taking  care  of  horses,  and  training  them  for  races, 
for  more  than  ten  years,  and  that  he  had  this  particular  horse  in  chaige  and 
training  for  three  or  four  months  during  the  summer  of  1884;  and  the  ma- 
terial question  in  this  connection  was  what  was  the  value  of  the  horse  on 
May  16,  1884  V 

This  claim  of  error  must  be  overruled.  The  objection  to  the  deposition 
was  not  sufficient.  It  is  not  sufficiently  shown  in  this  court  that  it  was  not 
shown  in  the  court  below  that  the  witness  was  sufficiently  competent  to  tes- 
tify with  reference  to  the  matters  to  which  he  did  testify;  and  we  are  also  in- 
clined to  think  that  even  the  evidence  brought  to  this  court  sufficiently  shows 
that  the  witness  was  competent  to  testify,  not  that  the  horse  actually  had 
heart  disease,  but  that  he  was  unsound,  that  something  ailed  him,  and  that 
he  was  not  worth  more  than  $200.  As  to  the  value  of  the  testimony,  that  is 
another  thing.    It  was  probably  sufficient  to  go  to  the  jury. 

The  next  claim  of  error  is  that  the  court  below  erred  in  not  admitting,  on 
the  hearing  of  the  motion  for  anew  trial,  tlie"  oral  testimony  of  jurors  relating 
to  their  finding  concerning  the  value  of  the  horse.  The  plaintiff  made  a  mo- 
tion for  a  new  trial,  setting  forth  five  grounds  therefor,  and  afterwards 
amended  his  motion  by  setting  forth  another  ground  therefor;  and  in  this 
motion  the  plaintiff  stated  that  affidavits  would  be  used  and  read  in  support 
of  the  motion.  On  the  hearing  of  the  motion  the  plaintiff  offered  to  intro- 
duce the  oral  testimony  of  certain  of  the  jurors,  and  the  defendants  objected, 
claiming  that  only  affidavits  should  be  used;  and  the  court  sustained  the  ob- 
jection. Matters  of  this  kind  are  almost  wholly  within  the  sound  judicial  dis- 
cretion of  the  trial  court,  and,  unless  the  supreme  court  can  clearly  see  that 
in  the  particular  case  the  trial  court  abused  its  discretion,  it  will  not  reverse 
its  ruling.  As  a  rule,  affidavits  only  are  used  in  such  cases,  but  oral  testi- 
mony may  also  be  used.  Now,  it  does  not  appear  in  this  case  that  the  trial 
court  abused  its  discretion.  There  was  no  sufficient  showing  that  the  jurors 
would  not  give  their  affidavits  concerning  the  matter;  and,  besides,  the  de- 
fendants were  led  to  believe,  f rom  the  motion  of  the  plaintiff  himself,  that 
only  affidavits  would  be  used;  and  therefore  the  defendants  made  no  effort  to 
procure  the  attendance  of  jurors. 

The  next  claim  of  error  is  that  the  court  below  erred  in  refusing  to  grant  a 
new  trial  upon  the  ground  of  newly-discovered  evidence.  Now,  it  does  not 
appear  that  there  was  any  newly-discovered  evidence;  on  the  contrary,  the 
evidence  offered  as  newly-discovered  evidence  was  not  newly-discovered,  and 
was  merely  cumulative,  and  principally  to  impeach  the  evidence  of  one  of  the 
defendants. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


School-District  No.  1  v.  Neil. 
(Supreme  Court  of  Kansas,    June  11,  1887.) 

1.  Nuisance — Abatement — Special  Damages. 

Where  a  school-district,  as  plaintiff,  brings  an  action  to  abate  a  public  nuisance, 
it  must  show  that  it  has  sustained  damages  peculiar  to  itself.  It  is  notenough  that 
such  damages  are  greater  than  those  sustained  by  the  public  at  large,  di  tiering!  ruin 
them  only  in  degree;  they  must  be  different  in  kind. 

2.  Same. 

A  public  nuisance  can  only  be  redressed  by  a  public  prosecution,  unless  the  party 
complaining  suffers  some  peculiar  damages  differing  in  kind  from  those  sustained 
by  the  public  at  large. 
{Syllabus  by  Holt,  C.) 

Error  from  Clay  county. 
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C.  M.  Anthony,  for  plaintiff  in  error.  Harhness  &  Qodard,  for  defendant 
in  error. 

Holt,  0.  Trial  had  at  the  May  term,  1885,  and  judgment  for  defendant. 
The  opinion  states  the  material  facts.  The  court  below  sustained  a  demurrer 
to  the  plaintiff's  petition,  because  the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  plaintiff  in  error  complains  of  such  ruling. 
It  is  the  only  question  in  controversy. 

The  petition  states  that  plaintiff  was  a  corporation,  and  in  1878  was  about 
to  build  a  new  school-house  in  the  school-district;  and  at  a  public  meeting, 
held  for  the  purpose  of  obtaining  the  expression  of  the  opinion  of  the  legal 
voters  as  to  the  location,  it  was  finally  agreed  between  plaintiff  and  defendant 
that  a  school-house  should  be  located  on  the  land  of  the  defendant,  upon  the 
condition  that  he  would  allow  to  be  opened  and  dedicated  to  the  perpetual  use 
of  the  public  a  common  road  or  public  highway,  in  consideration  of  the  sum 
of  $40,  to  be  paid  as  damages  for  opening  and  locating  the  same.  Plaintiff 
built  a  school-house  worth  $800,  and  divers  persons  paid  defendant  the  sum 
of  $40;  that  the  road  was  established  as  a  public  highway  by  the  order  of  the 
board  of  county  commissioners  of  Clay  county.  The  petitioner  further  states 
that  on  the  fifth  day  of  May,  1884,  the  defendant  placed  a  fence  across  said 
road,  to  prevent  the  public  from  using  or  traveling  over  the  same,  and  that  it 
wan  an  irreparable  damage  to  the  plaintiff  and  the  inhabitants  of  said  dis- 
trict in  going  to  and  returning  from  said  school-house;  that  said  fence,  so 
constructed,  was  and  became  a  public  nuisance,  and  is  intended  to  shut  out 
and  prevent  the  public  from  having  access  over  said  road  to  said  school-house. 
In  the  prayer  to  said  petition  he  asks  for  the  abatement  of  the  nuisance,  and 
an  injunction  inhibiting  the  defendant  from  molesting  the  public  in  the  en- 
joyment of  said  road. 

In  ordinary  actions  the  statement  of  facts  constitute  the  cause  of  action, 
and  it  is  not  generally  required  to  embrace  the  details  of  damages;  but  in 
cases  for  losses  sustained  by  public  nuisances  the  rule  is  different.  The  gist 
of  the  action  then  is  that  the  plaintiff  has  sustained  some  damage  peculiar  to 
himself,  differing  in  kind  from  that  common  to  the  public.  The  plaintiff 
failing  to  show  such  damage  in  the  petition,  it  is  so  defective  that  a  demurrer 
should  be  sustained  thereto.  If  the  loss  of  the  plaintiff  is  simply  greater  dam- 
age of  the  same  kind  than  that  sustained  by  the  rest  of  the  community,  such 
facts  will  not  be  sufficient  to  constitute  a  cause  of  action  in  favor  of  the  party 
complaining.  The  loss  to  the  public  consists  in  the  inconvenience  in,  or  the 
obstruction  to,  the  use  of  the  highway  for  travel,  differing  in  degree,  but  not 
in  kind,  according  to  the  frequency  of  use  which  proximity  of  residence  or 
peculiarity  of  occupation  may  impose.  For  this  no  individual  can  sue,  but 
must  resort  to  such  public  actions  as  are  given  by  law. 

We  pr&sume  that  it  will  be  admitted  that  this  plaintiff,  as  a  corporation, 
has  no  greater  right  in  maintaining  a  private  action  than  an  individual.  Its 
claim  for  damages  is  that  the  inhabitants  of  said  district  were  prevented  in 
going  to  and  returning  from  said  school-house  over  said  road.  It  is  not 
claimed  in  the  petition  that  this  was  the  only  public  road  that  could  be  used 
by  the  inhabitants  of  the  district  by  which  access  could  be  had  to  the  school- 
house.  In  its  petition  it  claims  that  the  public  were  prevented  from  using 
this  road,  and  that  the  inhabitants  of  the  school-district  were  injured  because 
they  could  not  use  it,  being  damages  in  kind  sustained  by  all, — the  plaintiff, 
the  inhabitants  of  the  district,  and  the  public  generally;  and  because  there 
was  no  peculiar  and  special  damages  alleged  to  have  been  sustained  by  the 
plaintiff,  differing  in  kind  from  the  general  public,  we  believe  that  the  plain- 
tiff's petition  does  not  state  a  cause  of  action.  School-District  No.  1,  Reno 
Co.  v.  Shadduck,  25  Kan.  467;  Heller  v.  Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan. 
627;  Family  v.  City  of  Cincinnati,  2  Disn.  516;  Wood,  Nuis.  §§  819,  820. 


Digitized  by 


Google 


Kan.]  GIMBEL  V.  TUBNER.  265 

In  Holman  v.  Inhabitants  o/Townsend,  13  Mete.  297,  Chief  Justice  Shaw 
says:  "  That  damage  which  a  party  sustains  in  consequence  of  not  being  able 
to  use  a  highway  is  one  which  he  sustains  in  common  with  all  the  rest  of  the 
community  *  *  *  and  cannot  be  properly  redressed  only  by  a  public 
prosecution.  Were  it  otherwise,  every  individual  in  the  town  or  adjoining 
towns,  who  owns  a  team  or  carriage,  and  would  occasionally  find  it  con- 
venient to  use  the  road,  would  have  a  separate  action. " 

Lord  Coke,  speaking  of  this  subject  in  Coke's  Littleton,  56a,  says:  "For  if 
the  way  be  a  common  way,  if  any  man  be  disturbed  to  go  that  way,  or  if  a  ditch 
be  made  over  athwart  the  way,  so  he  cannot  go,  yet  he  shall  not  have  an 
action  upon  his  case;  and  this  the  law  provided  for  avoiding  of  multiplicity  of 
suits,  for,  if  any  one  man  might  have  an  action,  all  men  might  have  the  like." 

Damages  sustained  by  the  inhabitants  of  the  school-district,  ordinarily  and 
naturally  resulting  from  the  obstruction  of  a  public  highway,  would  not 
authorize  the  school-district  itself  to  enjoin  defendant  in  this  action.  They 
are  a  part  of  the  public  community,  and,  if  they  were  damaged  by  a  public 
nuisance  which  they  sought  to  abate,  then  the  public  should  take  steps  to 
abate  it  through  the  public  officers.  Our  legislature  has  made  ample  provis- 
ion in  such  matters.    See  section  1,  c.  153,  Sess.  Laws  1885. 

We  are  of  the  opinion  that  the  agreement  between  the  school -district  and 
defendant,  had  at  the  time  of  the  location  of  the  school-house  in  said  district, 
and  the  promise  to  allow  the  road  in  question  to  be  opened,  is  not  such  a 
one  that  a  breach  thereof  by  defendant  would  authorize  the  issuing  of  an  in- 
junction against  defendant. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


GtImbel  and  another,  Partners,  etc.,  and  others  v.  Turner. 
(Supreme  Court  of  Kansas.    June  11,  1887.) 

Error — Service  of  Care— Record. 

A  court  or  judge  has  no  authority  to  settle  and  sign  a  case  for  the  supreme  court, 
unless  it  has  been  made  and  served  within  the  time  fixed  by  law,  or  legally  granted 
by  the  court  or  judge;  and  a  certificate  by  the  judge  that  the  case  was  "duly 
served"  will  not  overcome  a  specific  recital  in  the  record  allowing  that  the  case  was 
not  served  in  due  time. 

{Syllabus  by  the  Court.) 

Error  from  Cloud  county. 

X.  J.  Crans  and  A.  Cornforth,  for  plaintiffs  in  error.    Laing  <fc  Wrong,  7. 
/.  McFarlan,  and  L.  W.  Barton,  for  defendant  in  error. 

Johnston.  J.  This  proceeding  is  brought  to  reverse  a  judgment  rendered 
against  the  plaintiffs  in  error  in  an  action  of  replevin  by  the  district  court  of 
Cloud  county.  The  validity  of  the  record  is  challenged  upon  the  ground 
^that  the  case  as  made  by  plaintiffs  was  not  served  within  the  time  allowed 
by  law  or  given  by  the  court.  A  motion  for  a  new  trial  was  overruled  on 
the  twenty-second  day  of  November,  1884,  and  the  court,  upon  the  appli- 
cation of  the  plaintiffs,  extended  the  time  within  which  they  might  make  and 
serve  a  case  to  the  twenty-first  day  of  December,  1884.  Prom  the  record  it 
appears  that  the  case  was  not  served  until  the  twenty-second  day  of  Decem- 
ber, and  it  does  not  appear  that  there  was  any  extension  of  time  by  the  court  or 
judge  within  which  it  might  be  done.  It  is  true  that  the  judge  of  the  court  cer- 
tifies that  the  case  made  was  "duly  served,"  but  this  general  statement  cannot 
overcome  the  specific  recital  showing  that  it  was  served  too  late.  Not  being 
served  within  the  time  allowed  by  the  court,  the  judge  was  without  authority 
to  settle  or  sign  the  same,  and  the  case  attached  to  the  petition  in  error  is  a 
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nullity.  Railroad  Co.  v.  Wingfield,  16  Kan.  217;  Weeks  v.  Medler,  18  Kan. 
425;  Inger8oll  v.  Yates.  21  Kan.  90;  Mtna  Life  Ins.  Co.  v.  Koons,  26  Kan. 
215. 

No  questions  are  presented  by  the  petition  in  error  except  such  as  are  raised 
upon  the  admission  of  testimony,  and  the  instructions  of  the  court,  and  there- 
fore there  is  nothing  before  us  for  review.  However,  we  have  looked  into  the 
record  brought  up,  and,  even  if  the  case  had  been  properly  served  and  settled, 
we  discover  nothing  which  would  require  a  reversal.  The  cause  will  be  dis- 
missed from  this  court. 

(All  the  justices  concurring.) 


Stetson  and  others  v.  Freeman. 

(Supreme  Court  of  Kansas.    June  11,  1887.) 

Taxation—Illegal  Sale— Rights  of  Purchaser. 

Under  the  Kansas  statute,  as  frequently  decided  before,  a  defeated  tax-title  claim- 
ant may  recover  from  the  owner  of  the  land  the  taxes  paid  by  him,  which  were 
justly  due,  with  penalties,  interest,  and  costs,  and  is  entitled  to  a  lieu  on  the  laud 
therefor.    That  the  tax  deed  is  void  on  its  lace  is  immaterial. 

Error  from  Marshall  county. 

John  V.  Coon  and  John  A.  Broughten,  for  plaintiff  in  error.  W.  H.  H. 
Freeman,  for  defendant  in  error. 

Per  Curiam.  This  was  an  action  in  the  nature  of  ejectment  to  recover 
lot  No.  22  of  the  public  square  in  the  city  of  Blue  Rapids.  The  defendant  set 
up  title  under  two  tax  deeds,  one  under  a  sale  made  in  1875  for  the  tax  of 
1874,  and  one  under  a  sale  made  in  1876  for  the  tax  of  1875.  The  court 
found  that  certain  sums  were  included  in  the  tax  levies  not  authorized  by 
law,  and  that  legal  notice  was  not  given  as  to  the  place  of  the  tax  sales  by  the 
county  treasurer,  and  therefore  that  the  tax  sales  were  illegal,  and  the  tax 
deeds  invalid.  The  lot,  however,  was  subject  to  taxation  for  the  years  of 
1874r-75.  The  court  rendered  judgment  in  favor  of  the  plaintiff  for  posses- 
sion, but  adjudged  that  the  defendant  was  entitled  to  recover  the  amount  of 
taxes  legally  levied  and  actually  paid  at  the  tax  sales,  with  the  penalties,  in- 
terest, and  costs  allowed  by  law,  aggregating  $143.  This  sum  was  also  decreed 
to  be  a  lien  upon  the  lot,  and  an  order  of  sale  was  directed  to  issue  therefor, 
if  the  same  was  not  paid.  The  plaintiff  claims  that  the  defendant  is  not  en- 
titled to  recover  any  sum  whatever  for  taxes,  penalties,  interest,  and  costs, 
and,  if  entitled  to  any  sum,  that  it  should  not  exceed  the  taxes  legally  levied, 
with  7  per  cent,  interest  thereon;  this  upon  the  claim  that  the  tax  sales  were 
nob  legal,  and  that  the  tax  deeds  were  wholly  void. 

Within  the  frequent  decisions  of  this  court,  the  judgment  of  the  trial  court 
cannot  be  disturbed.  In  Smith  v.  Smith,  15  Kan.  290,  the  tax  deed  was 
void  upon  its  face,  yet  the  holder  of  the  tax  deed  was  entitled  to  recover  the 
taxes  paid,  together  with  the  penalties,  interest,  and  costs.  In  that  case 
it  was  said  the  statute  "  was  enacted  for  void  tax  deeds,  and  not  for  valid 
tax  deeds.  A  person  holding  under  a  valid  tax  deed  has  no  need  of  such  a- 
statute;  only  persons  holding  under  void  tax  deeds  need  such  a  statute."  In 
Btlz  v.  Bird ,  31  Kan.  139, 1  Pac.  Rep.  246,  this  court  said  :  "It  would  seem 
that  in  all  cases  of  void  tax  deeds,  whatever  may  be  the  ground  upon  which 
the  deeds  are  held  to  be  void,  the  holder  of  the  tax  deed,  when  defeated  in  an 
action  of  ejectment,  whether  he  is  plaintiff  or  defendant,  may  recover  the 
taxes  which  he  has  paid."  See,  also,  Stebbins  v.  Guthrie,  4  Kan.  353;  Jef- 
fries v.  Clark,  23  Kan.  448;  Fairbanks  v.  Williams,  24  Kan.  166;  Harris 
v.  Curran,  32  Kan.  580,  4  Pac.  Rep.  1044. 

The  taxes  adjudged  to  be  a  lien  by  the  court  were  those  which  the  law  al- 
lowed to  be  levied.  The  illegal  sums  included  in  the  levies  of  taxes  were 
deducted  from  the  amount  of  taxes  paid  by  the  purchaser  at  the  tax  sales. 
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Howell  and  others  v.  McGrie. 

(Supreme  Court  of  Kansas.    June  11,  1887.) 

1.  Mortgage — Fraudulent  Acknowledgment — Ratification. 

Where  a  mortgage  of  the  homestead  was  executed  by  the  husband,  and  to  which 
he  signed,  or  procured  some  one  to  sign,  the  name  of  his  wife,  and  then  procured 
a  notary  to  certify  to  its  acknowledgment  by  the  wife,  when  in  truth  no  such 
acknowledgment  was  made,  and  after  an  interval  of  six  weeks  the  wife  executed  an 
instrument  attempting  to  ratify  the  mortgage,  held,  that  the  mortgage  creates  no 
lien  on  the  homestead  property,  not  being  given  by  the  joint  consent  of  the  hus- 
band and  wife,  as  required  by  article  15,  p  9,  of  the  constitution,  and  that  it  is  void. 

2.  Same. 

Where  six  weeks  after  the  husband  had  signed,  or  procured  some  one  to  sign,  the 
name  of  his  wife  to  a  mortgage  on  the  homestead,  and  bad  procured  a  notary  to 
certify  to  the  acknowledgment  of  the  same  by  the  wife,  when  in  truth  no  such 
acknowledgment  had  been  made,  the  wife,  in  the  absence  of  her  husband,  and  at  the 
solicitation  and  upon  the  representations  of  the  notary,  signed  and  acknowledged 
before  another  notary  an  instrument  attempting  to  ratify  the  mortgage,  held,  that 
the  act  of  the  husband  in  signing  the  name  of  the  wife  to  the  mortgage,  or  procur- 
ing some  one  to  do  so,  and  the  act  of  the  notary  certifying  to  its  acknowledgment, 
when  in  truth  no  such  acknowledgment  had  been  made,  are  criminal  acts,  and  are 
incapable  of  ratification. 

3.  Same— Lien  Claimant. 

Any  party  to  the  action  claiming  a  lien  on  the  homestead  property  can  properly 
raise  the  question  of  the  validity  of  such  a  mortgage. 

(Syllabus  by  Simpson,  C.) 

Error  from  Atchison  county. 

Action  commenced  in  the  district  court  of  Atchison  county  on  the  twenty- 
fourth  October,  1884,  to  foreclose  a  mortgage  against  Samuel  A.  Sterner  and 
Nannie  E.  Stoner,  and  enforce  a  first  lien  on  the  premises  described  in  the 
petition,  the  same  being  the  homestead  of  the  Stoners.  The  plaintiffs  in  error 
were  made  defendants;  they  being  judgment  creditors  of  the  mortgagors,  and 
claiming  a  lien  on  the  premises  for  improvements  on  the  homestead,  and  as- 
serting in  their  answer  or  cross-petition  "that  the  pretended  mortgage  set 
up  in  plaintiffs'  petition  was  never  signed  or  executed  by  the  defendant  Nan- 
nie E.  Stoner,  but  that  her  name  was  falsely  and  fraudulently  forged  to  said 
instrument  by  her  husband,  Samuel  A.  Stoner,  and  that  said  pretended  mort- 
gage was  not  made  or  executed,  and  that  said  conveyance  was  not  made,  by 
and  with  the  joint  consent  of  said  Samuel  A.  Stoner  and  Nannie  E.  Stoner, 
husband  and  wife;  that  the  acknowledgment  of  said  mortgage  is  false,  fraud- 
ulent, and  untrue." 

McCrie,  in  his  reply  to  the  answer  and  cross-petition  of  Howell,  Jewett  & 
Co.,  avers  "that,  in  addition  to  the  acknowledgment  set  up  in  this  petition 
the  defendant  Nannie  E.  Stoner,  being  fully  advised  in  the  premises,  did,  or 
the  twenty-seventh  day  of  December,  1881,  execute  the  writing,  and  acknowl- 
edge the  same  as  set  forth  in  copy  hereto  attached,  marked  'Exhibit  A,'  and 
thereby  fully  confirming  her  former  acknowledgment,  and  the  acts  and  doings 
of  her  said  husband,  Samuel  A.  Stoner." 

Exhibit  A  is  as  follows: 

"Exhibit  A. 

"State  of  Kansas,  County  of  Atehison—ss. ;  I,  NannieE.  Stoner,  wifeof 
Samuel  A.  Stoner,  of  Atchison  county,  Kansas,  hereby  acknowledge  as  my 
act  and  deed  the  giving  and  signing,  and  joining  with  my  husband,  Samuel 
A.  Stoner,  in  the  giving  and  signing,  of  a  certain  mortgage  dated  November 
12, 1881,  and  acknowledged  and  signed  before  Cbas.  F.  Goodrich,  notary  pub- 
lic in  and  for  Atchison  county,  Kansas,  for  the  sum  of  five  hundred  dollars, 
on  Lots  No.  1,  2,  3,  4,  5,  and  6,  of  Block  No.  1,  in  Lancaster,  Atchison 
county,  Kansas,  and  hereby  agree  to  and  ratify  all  matters  and  things  done 
v,14p.no.5 — 17 
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for  me,  and  in  my  name,  by  my  said  husband,  Samuel  A.  Stoner,  in  the  giv- 
ing and  making  of  said  above-described  mortgage  deed. 

"Dated  at  Lancaster,  Atchison  county,  Kansas,  this  twenty-seventh  day 
of  December,  1881.  [Signed]  Nannie  E.  Stonee.    [Seal.] 

"Acknowledged  and  subscribed  before  me  on  the  day  and  date  last  above 
written.  [Seal.]    Thos.  B.  McGee,  Notary  Public." 

Trial  by  the  court  at  the  February  terra,  1885,  a  jury  being  waived.  The 
record  does  not  contain  the  evidence,  but  the  conclusions  of  fact  and  of  law 
are  as  follows . 

"conclusions  of  fact. 

"(1)  On  or  about  November  12,  1881,  the  plaintiff  loaned  to  the  defend- 
ant, Samuel  A.  Stoner,  the  sum  of  $500,  upon  the  note,  a  copy  of  which  is 
set  forth  in  the  plaintiff's  petition,  and  the  mortgage,  a  copy  of  which  is  at- 
tached to  said  petition  as  Exhibit  A.  Samuel  A.  Stoner  made  the  arrange- 
ment with  the  plaintiff  in  Atchison,  where  the  plaintiff  resides,  and  the  said 
Samuel  A.  Stoner  was  to  have  the  note  and  mortgage  executed  by  himself  and 
wife,  and  was  then  to  obtain  the  money.  Said  Samuel  A.  Stoner  and  Nannie 
E.  Stoner  were  husband  and  wife,  and  they,  with  their  children,  resided  upon 
and  occupied  the  premises  described  in  said  mortgage  as  their  homestead,  the 
same  consisting  of  less  than  one  acre,  in  the  town  of  Lancaster,  in  Atchison 
county,  Kansas. 

"(2)  Said  Nannie  E.  Stoner  did  not  execute  said  note,  nor  said  mortgage, 
but  her  name  was  signed  to  each  of  them,  probably  by  her  said  husband. 
Said  Samuel  A.  Stoner  brought  said  mortgage  to  C.  F.  Goodrich,  a  notary 
public  in  the  city  of  Atchison,  and  requested  him  to  certify  to  the  acknowl- 
edgment of  the" same  by  himself  and  his  wife,  but  said  C.  F.  Goodrich  re- 
fused to  do  so.  The  next  morning  said  Samuel  A.  Stoner  came  again  to  said 
C.  F.  Goodrich,  and  presented  to  him  a  letter  purporting  to  be  written  by  said 
Nannie  E.  Stoner,  and  stating  that  she  had  signed  the  mortgages  and  that  it 
was  her  act  and  deed,  and  requesting  him  to  certify  to  its  acknowledgment. 
Said  C.  F.  Goodrich,  as  such  notary  public,  then  made  out  and  executed  the 
certificate  of  acknowledgment  which  forms  a  part  of  said  Exhibit  A;  but  said 
Nannie  E.  Stoner  never  in  fact  appeared  before  said  C.  F.  Goodrich,  notary 
public,  as  stated  in  said  certificate  of  acknowledgment,  she  being  at  Lancas- 
ter, ten  miles  distant  from  Atchison,  when  said  official  act  was  done. 

"(3)  Said  Samuel  A.  Stoner  then  took  the  note  and  mortgage  to  the  plain- 
tiff, and  delivered  the  same  to  him,  and  received  from  him  the  money  as 
stated  in  conclusion  of  fact  1.  The  plaintiff  did  not  know  the  signature  of 
said  Nannie  E.  Stoner,  and  supposed  that  the  note  and  mortgage  had  been 
duly  executed  by  her,  and  that  she  had  duly  acknowledged  the  mortgage  be- 
fore said  C.  F.  Goodrich,  notary  public;  and  in  making  the  loan,  and  in  tak- 
ing the  note  and  mortgage,  he  acted  in  entire  good  faith,  and  without  sus- 
picion of  bad  faith  on  the  part  of  said  Samuel  A.  Stoner,  or  of  any  wrongful 
or  criminal  act  on  the  part  of  said  C.  F.  Goodrich,  notary  public.  Said 
mortgage  was  duly  recorded  on  November  21,  1881. 

"(4)  Said  C.  F.  Goodrich  afterwards  heard  that  said  Nannie  E.  Stoner  had 
never  signed  the  mortgage,  and,  being  uneasy  about  his  position  in  the  prem- 
ises, he  got  Thomas  B.  McGee,  another  notary  public  residing  in  the  city  of 
Atchison,  to  go  with  him  to  Lancaster  to  see  her  about  it  on  December  27, 
1881.  Said  Samuel  A.  Stoner  was  not  at  home,  and  they  found  her  at  home 
alone.  Said  Thomas  B.  McGee  explained  to  ber  the  nature  of  their  business, 
and  told  her  that  she  had  a  right  to  do  as  she  pleased,  but  that,  if  her  hus- 
band had  forged  her  name,  he  was  liable  to  get  into  trouble.  She  expressed 
her  willingness  to  ratify  what  had  been  done,  and  she  signed  and  executed 
the  instrument,  a  copy  of  which  is  attached  to  the  plaintiff's  reply  as  Ex- 
hibit A. 
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"(5)  Soon  afterwards  said  Samuel  A.  Stoner  left  this  state,  but  his  wife 
and  children  remained  on  said  premises,  he  coming  to  visit  them  occasionally, 
until  some  time  in  1883,  when  said  Nannie  E.  Stoner  and  her  children  also 
left  the  state,  and  ever  since  said  time  the  premises  have  been  abandoned  as 
a  homestead.  Said  promissory  note  has  not  been  paid,  nor  any  part  thereof, 
except  as  follows:  About  April  1, 1884,  after  the  abandonment  of  said  prem- 
ises as  a  homestead,  said  Samuel  A.  Stoner  turned  over  the  possession  thereof 
to  the  plaintiff  upon  the  understanding  that  the  plaintiff  was  to  collect  the 
rents  thereof,  and  apply  the  same  on  taxes  and  necessary  repairs,  and  apply 
the  balance  as  a  credit  on  said  indebtedness.  The  plaintiff  has  collected  $80, 
and  has  paid  out  $40.70  for  taxes  and  repairs,  leaving  a  balance  of  $39.30  to 
be  credited  on  said  promissory  note,  and  there  is  due  the  plaintiff  for  rent  the 
further  sum  of  $25  uncollected,  which,  when  collected,  together  with  rent 
accruing  and  collected  hereafter,  shall  also  be  applied  upon  said  indebtedness. 

"(6)  The  defendants  G.  C.  Hixon  &  Co.  furnished  to  said  Samuel  A.  Stoner 
certain  lumber  to  be  used,  and  which  was  used,  in  making  improvements  on 
said  homestead  premises;  and  on  February  16,  1882,  they  recovered  a  judg- 
ment therefor  against  said  Samuel  A.  Stoner  before  R.  B.  Dbury,  a  justice 
of  the  peace  of  the  city  of  Atchison,  in  Atchison  county,  Kansas,  for  the  sum 
of  $74.76  debt,  and  $7.10  costs,  A  transcript  of  said  judgment  was  duly  filed 
in  the  office  of  the  clerk  of  the  court  on  March  16,  1882,  and  the  same  was 
duly  entered  so  as  to  become  a  judgment  of  this  court  from  said  time.  On 
July  22,  1882,  an  execution  was  duly  issued  upon  said  judgment  by  the  clerk 
of  this  court.  The  same  was  levied  upon  said  premises,  which  were  adver- 
tised by  the  sheriff  for  sale;  but  afterwards,  on  September  21, 1882,  said  exe- 
cution was  returned  by  the  sheriff  unsatisfied,  by  direction  of  the  attorney 
of  said  G.  C.  Hixon  &  Co.  Costs  upon  said  execution,  $17.30.  No  part  of 
said  judgment  has  ever  been  paid  or  satisfied. 

"(7)  On  July  6,  1882,  Howell,  Jewett  &  Co.  obtained  a  judgment  against 
said  Samuel  A.  Stoner  in  this  court  for  the  sum  of  $499.52,  to  bear  interest 
at  10  per  cent,  per  annum  on  a  promissory  note  given  for  lumber  to  be  used, 
and  which  was  used,  in  making  improvements  on  said  homestead  premises. 
Said  judgment  has  not  been  paid  nor  satisfied,  nor  any  part  thereof. 

"conclusions  of  law. 

"(1)  The  plaintiff  is  entitled  to  a  judgment  against  said  Samuel  A.  Stoner 
for  the  sum  of  $500,  together  with  interest  thereon  at  the  rate  of  11  per  cent, 
per  annum  from  and  after  November  12,  1881,  less  the  sum  of  $39.30,  to  be 
applied  as  a  credit  of  this  date. 

"(2)  The  plaintiff  is  not  entitled  to  any  personal  judgment  against  the  de- 
fendant Nannie  E.  Stoner. 

"(3)  The  mortgage,  as  ratified,  is  valid  as  to  said  Samuel  A.  Stoner  and 
Nannie  E.  Stoner,  and  said  indebtedness  is  a  lien  upon  said  lots  1,  2,  3,  4,  5, 
and  6,  in  block  1,  in  Lancaster,  Atchison  county,  Kansas,  prior  to  the  claim 
of  G.  C.  Hixon  &  Co.,  and  Howell,  Jewett  &  Co. 

"(4)  Said  G.  C.  Hixon  &  Co.  have  a  valid  lien  upon  said  premises  for  the 
sum  of  $81.86,  with  interest  thereon  at  7  per  cent,  per  annum  from  Febru- 
ary 16,  1882,  which  is  subsequent  to  the  lien  of  the  plaintiff,  and  prior  to  the 
lien  of  said  Howell,  Jewett  &  Co. 

"(5)  Said  Howell,  Jewett  &  Co.  have  a  valid  lien  upon  said  premises  for 
the  sum  of  $499.52,  with  interest  thereon  at  the  rate  of  10  per  cent,  per  annum 
from  July  6,  1882,  which  lien  is  subsequent  to  the  lien  of  the  plaintiff,  and 
subsequent  to  the  lien  of  said  G.  C.  Hixon  &  Co. 

"(6)  Said  premises  should  be  sold  by  the  sheriff,  without  appraisement, 
and  after  the  payment  of  costs  of  this  suit,  and  the  charges  for  such  sale,  the 
balance  should  be  applied  to  the  payment  of  said  claim  and  liens  in  accordance 
with  the  priorities  hereinbefore  stated. " 
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Smith  <&  Solomon,  for  plaintiff  in  error.  T.  if.  Pierce,  for  defendant  in 
error. 

Simpson,  0.  The  precise  question  in  the  case  is  whether  the  written  instru- 
ment executed  and  acknowledged  by  Nannie  E.  Stoner  on  the  twenty-seventh 
day  of  December,  1881,  considered  in  connection  with  the  mortgage  executed 
by  her  husband,  Samuel  A.  Stoner,  on  '  *  e  twelfth  day  of  November,  1881, 
fulfills  the  requirement  of  article  15,  §  9,  Const.,  and  amounts  to  and  is  the 
joint  consent  of  husband  and  wife  to  the  alienation.  In  this  case,  the  hus- 
band, without  the  knowledge  or  consent  of  the  wife,  executes  a  mortgage  on 
the  homestead,  signs,  or  procures  some  one  to  sign,  the  name  of  the  wife  to 
the  instrument  creating  the  lien,  and  then  fraudulently  procures  its  acknowl- 
edgment by  a  notary  public.  Subsequently,  the  notary,  learning  the  facts  and 
becoming  uneasy  for  his  own  safety,  seeks  the  wife  at  a  time  when  the  hus- 
band is  not  present,  and,  "explaining  to  her  the  nature  of  his  business,"  she, 
by  a  written  instrument,  attempts  to  ratify  what  her  husband  has  done.  Is 
this  consent  t  Is  it  the  joint  consent  of  husband  and  wife,  as  contemplated  by 
the  constitution? 

The  homestead  feature  of  the  laws  has  always  been  regarded  with  peculiar 
favor  by  the  courts  of  those  states  by  which  it  has  been  enacted.  It  has  been 
the  theme  of  both  forensic  and  judicial  eloqnence.  It  has  been  repeatedly  de- 
clared, in  legislative  halls  and  from  the  bench,  that  the  policy  of  these  laws 
is  "liberal"  and  "benevolent;"  "their  object  a  noble  one;"  that  "they  are  an 
enlightened  public  policy;"  "their  provisions  the  most  beneficent."  In  the 
convention  that  framed  the  constitution  of  the  state  there  was  no  one  sub- 
ject that  was  more  carefully  considered  and  more  thoroughly  discussed  than 
the  homestead  provision.  At  least  25  pages  of  the  published  debates  of  that 
body  are  devoted  to  the  discussion  of  the  subject.  In  the  various  stages  and 
phases  of  that  discussion,  among  the  many  opinions  and  comments  made  on 
the  section,  as  it  was  being  perfected,  and  as  finally  adopted,  the  following 
expressions  are  selected  as  guides  to  the  intentions  of  its  authors,  to- wit: 
"The  wife's  right  to  the  actual  control  of  the  homestead."  "The  guaranty  of 
a  home  to  every  member  of  the  family."  "A  reckless  or  drunken  husband 
should  not  have  power  to  alienate  the  home  of  his  family."  "The  protection 
of  the  family,  and  not  the  head  of  the  family  merely. "  "  To  give  permanency 
and  value  to  the  homestead  by  making  its  alienation  difficult."  "To  put  it 
out  of  the  power  of  the  husband,  or  the  misfortunes  of  trade,  to  take  away  the 
homestead."  "A  home  for  the  family  that  Shy  locks  cannot  reach."  "The 
woman,  the  wife  and  mother,  shall  have  control  of  the  home."  "There  is  no 
intention  to  exclude  the  woman,  for  that  would  destroy  the  object  of  a  home- 
stead." "Neither  the  hand  of  the  law,  nor  all  the  uncertainties  of  life,  can 
eject  the  family  from  the  possession  of  it."  "Gives  every  mother  and  child 
in  the  state  a  home  to  which  they  may  retire  and  find  shelter  from  the  storms 
of  life. "  This  was  the  spirit  in  which  it  was  conceived,  and  these  the  rea- 
sons of  its  adoption,  and  it  must  be  read  in  the  light,  and  construed  in  the 
spirit,  of  these  declaratory  statements  of  its  framers. 

In  the  earliest  adjudications  of  this  court  on  question  arising  under  this 
homestead  feature  of  our  constitution,  the  same  or  similar  expressions  are 
used.  In  Morris  v.  Ward,  5  Kan.  239,  Mr.  Justice  Valentine  says:  "The 
homestead  was  not  intended  for  the  play  and  sport  of  capricious  husbands 
merely;  nor  can  it  be  made  liable  for  his  weakness  or  misfortunes.  I  was 
not  established  for  the  benefit  of  the  husband  alone,  but  for  the  benefit  of  the 
family  and  of  society,  to  protect  the  family  from  destitution,  and  society  from 
the  danger  of  her  citizens  becoming  paupers."  In  Helm  v.  Helm,  11  Kan. 
19,  Chief  Justice  Kingman,  says:  "The  wife's  interest  is  an  existing  one. 
The  occupation  and  enjoyment  of  the  estate  is  secured  to  her  against  any  act 
of  her  husband  or  of  creditors  without  her  consent.    If  her  husband  aban- 
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dons  her,  that  use  remains  to  her  and  the  family.  With  or  without  her  hus- 
band, the  law  has  set  this  property  apart  as  her  home." 

These  citations  are  sufficient  to  show  that  both  the  convention  that  framed 
the  constitution,  and  the  court  whose  prerogative  it  is  to  construe  it,  have 
unitedly  declared  its  purposes  and  objects  to  be  for  "the  protection  and  main- 
tenance of  the  wife  and  children  against  the  neglect  and  improvidence  of  the 
husband  and  father."  This  court,  in  the  consideration  of  questions  arising 
under  the  provision  of  the  constitution,  and  the  statutory  enactments  in  aid 
thereof  and  supplemental  thereto,  must  give  them  a  liberal  construction,  so 
that  the  purposes  intended  by  the  laws  shall  tiie  better  be  advanced  and  se- 
cured. Thomp.  Homest.  &  Ex.  8,  and  authorities  cited.  These  same  consid- 
erations induce  the  courts  to  adopt  a  strict  rule  respecting  their  alienation,  to 
the  end  that  what  is  regarded  so  highly  as  to  be  embodied  in  the  organic  law 
as  the  most  beneficent  legislation,  and  the  most  enlightened  public  policy,  is 
not  to  be  lightly  regarded  and  easily  avoided  by  the  parties  for  whose  protec- 
tion the  legislation  was  adopted.  Hence  it  is  held  that  the  homestead  right 
can  be  barred  only  by  complying  strictly  with  the  laws  prescribing  the  mode 
of  alienation.  Moore  v.  Titman,  33  111.  630;  Kitchell  v.  Burgwin,  21  El.  45; 
Connor  v.  McMurray,  2  Allen,  202;  Oreenough  v.  Turner,  11  Gray,  332; 
Hoge  v.  Hollister,  2  Tenn.  Ch.  606;  Dickinson  v.  McLane,  57  N.  H.  31.  To 
divest  the  homestead  estate,  the  mode  of  conveyance  prescribed  by  the  law 
governing  the  alienation  of  such  estates  must  be  strictly  pursued,  is  the  rule 
generally  adopted  in  all  the  states  in  which  such  laws  have  been  enacted,— 
held  more  strictly  in  some  than  in  others;  and  yet  in  all  there  must  be  a  literal 
compliance  with  the  provisions  of  the  statutes  in  this  behalf. 

From  all  the  adjudications  upon  this  subject,  the  three  following  rules  are 
deducted,  and  may  fairly  be  considered  as  settled :  (1)  The  object  of  the  home- 
stead law  is  to  protect  the  family  of  the  owner  in  the  possession  and  enjoy- 
ment of  the  property;  (2)  that  construction  must  be  given  such  laws  as  will 
best  advance  and  secure  their  object;  (3)  to  divest  the  homestead  estate  there 
must  be  a  literal  compliance  with  the  mode  of  alienation  prescribed  by  the 
statute. 

Applying  these  rules  to  the  mortgage  first  executed  by  Stoner,  and  subse- 
quently to  its  attempted  ratification  by  Mrs.  Stoner,  the  conclusion  is  irresist- 
ible that  it  was  not  done  in  compliance  with  the  provisions  of  the  homestead 
law,  and  that  it  was  violative  both  of  the  letter  and  spirit  of  the  constitution. 
£he  requirements  of  the  organic  law  in  this  respect  are  plain  and  unmistak- 
able. "The  homestead  shall  not  be  alienated  without  tlie  joint  consent  of 
husband  and  wife,  when  that  relation  exists. "  The  consent  of  the  wife  to 
the  execution  of  this  mortgage  was  not  had  before  or  at  the  time  of  the  at- 
tempted alienation,  on  the  twelfth  day  of  November.  If  she  ever  consented, 
it  was  long  after  its  delivery,  and  at  the  time  of  the  acknowledgment  of  the 
alleged  ratification,  on  the  twenty-seventh  of  December.  Is  this  the  act  of 
"joint  consent"  as  required?  The  usual  and  legal  signification  of  the  word 
"consent"  implies  assent  to  some  proposition  submitted.  In  cases  of  con- 
tract, it  means  the  "concurrence  of  wills."  Consent  supposes  a  physical 
power  to  act,  a  moral  power  of  acting,  and  a  serious,  determined,  and  free 
use  of  these  powers.  In  the  very  nature  of  things,  consent  to  the  alienation 
must  precede  the  act  of  conveyance.  The  husband  must  have  made  a  propo- 
sition to  the  wife,  or  the  wife  to  the  husband,  or  a  purchaser  to  both,  to  alien- 
ate the  homestead,  and  the  mind  of  the  husband  and  of  the  wife  must  have 
concurred,  and  they  jointly  consented  to  the  execution  of  the  conveyance  or 
the  creation  of  the  lien,  both  assenting  and  both  signing  the  instrument  be- 
fore delivery. 

"It  might  be  that  a  husband  and  wife,  by  two  separate  instruments,  could 
alienate  the  homestead  when  it  was  intended  by  both  that  such  instruments 
should  operate  together  as  a  single  instrument;  for  in  such  a  case  it  might 
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perhaps  be  said  that  the  separate  consent  of  each  had  such  a  connection  with 
each  other  that  they  might  together  be  considered  as  the  joint  consent  of  both." 
Valentine,  J.,  in  Ott  v.  Sprague,  27  Kan.  620. 

In  such  a  case,  where  it  clearly  appears  that  there  had  been  previous  con- 
sultation between  husband  and  wife,  and  both,  with  full  knowledge  of  all  the 
facts  and  circumstances,  had  consented  to  the  alienation,  and  where  there  is 
an  entire  absence  of  fraud,  intimidation,  or  concealment  of  material  facts  from 
the  wife  or  the  husband,  and  where,  from  the  temporary  absence  of  either,  or 
being  widely  separated,  there  is  necessity  for  prompt  action  to  take  advantage 
of  a  bargain  conducive  to  the  interests  of  both,  under  such  and  similar  circum- 
stances an  alienation  of  the  homestead  by  separate  instruments,  but  each  con- 
taining a  reference  to  the  other,  might  be  upheld;  but  the  safer  and  better 
rule  to  observe  is  to  have  the  joint  consent  of  the  husband  and  wife  evidenced 
.by  their  signatures  to  the  same  instrument,  at  the  same  time  and  place,  before 
the  same  officer,  and  in  presence  of  each  other. 

The  word  "joint"  seems  to  have  been  used  advisedly  and  with  such  a  pur- 
pose, and  to  hold  otherwise  would  be  to  ignore  it  in  the  construction  of  the 
constitutional  provision,  instead  of  giving  to  it  the  force  and  meaning  it  is 
naturally  entitled  to. 

In  Luther  v.  Drake,  21  Iowa,  92,  on  this  question  the  court  say:  "The 
point  made  by  counsel  is  that,  as  the  husband  and  wife  did  not  concur  in  and 
sign  the  same  conveyance,  the  homestead  title  did  not  pass,  and  the  deed  was 
of  no  validity  under  the  statute.  The  question  is  not  free  from  difficulty. 
The  interests  involved  therein  to  property  of  untold  value  in  the  state  are  too 
great  to  justify  its  determination  until  it  necessarily  arises.  As  at  present  ad- 
vised, this  court  might  not  be  united  in  its  solution;  and,  as  the  same  can  be 
disposed  of  upon  other  grounds,  we  prefer  to  leave  it  open  for  future  consid- 
eration." 

In  Dickinson  v.  McLane,  57  N.  H.  31,  the  case  being  this:  In  1862,  John 
Dickinson,  the  plaintiff's  husband,  mortgaged  the  premises  to  Z.  K.  Dickinson, 
releasing  all  his  right  to  a  homestead  therein,  but  the  plaintiff  did  not  sign 
the  deed.  In  1863  the  plaintiff,  by  her  separate  deed,  her  husband  not  join- 
ing therein,  quitclaimed  to  said  Z.  K.  Dickinson  "all  the  right  of  homestead 
that  she  might  or  could  be  entitled  to,  in  any  event,  or  in  any  change  of  life 
or  circumstances,  in  said  premises."  At  this  time,  John  Dickinson  and  the 
plaintiff  had  three  minor  children.  "Smith,  J.:  There  is  nothing  in  the  act 
of  1851  in  relation  to  homesteads,  or  in  any  subsequent  statutes,  that  shows 
any  intention  of  the  legislature  that  a  married  woman  might  release  her  right 
of  homestead  by  a  separate  deed.  Indeed,  the  language  used  implies  that  a 
release  of  homestead,  to  be  valid,  must  be  by  the  joint  deed  of  husband  and 
wife.  Again,  the  natural  construction  of  the  language  of  the  sixth  section, 
*  unless  the  wife  join  in  the  deed  of  conveyance,'  is  that  she  join  in  the  same 
deed  he  executed,  and  not  by  her  separate  deed.  But,  aside  from  this,  there 
is  nothing  in  the  act  which  shows  that  the  legislature,  in  providing  that  the 
wife  join  in  the  deed  of  conveyance  by  her  husband  of  the  homestead,  intended 
that  any  different  construction  be  given  to  such  provision  than  what  the  law, 
as  it  has  been  in  force  in  this  state  up  to  that  time,  would  permit  her  to  do. 
Prom  these  views  it  follows  that  the  plaintiff  never  released  her  homestead 
in  the  premises  set  out  in  her  bill  by  any  valid  deed.  Cushing,  C.  J.:  The 
portion  of  the  statute  which,  according  to  my  understanding,  is  to  govern  this 
matter,  is  as  follows:  'And  no  release  or  waiver  of  such  exemption  shall  be 
valid  unless  made  by  deed  executed  by  the  husband  and  wife,  with  all  the  for- 
malities required  by  law  for  the  con  veyance  of  real  estate. '  Oomp.  St.  474,  §  1 . 
In  the  very  teeth  of  this  statute  we  are  asked  to  hold  that  the  homestead  has 
been  released  by  the  separate  deeds  of  the  husband  and  wife  executed  during 
the  life  of  the  husband.  The  policy  of  the  law  has  wisely  provided  that  the 
most  important  right — this  tabula  e  fiaufragio,  this  last  plank  from  the  ship- 
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wreck-— shall  not  be  lost  unless  the  husband  and  wife  lose  their  hold  of  it  at 
the  same  time  and  by  the  same  act.  In  some  way,  it  is  not  material  to  us  to 
inquire  how,  the  wife  has  been  induced  to  execute  this  deed  alone,  probably 
because  the  husband  then  refused  to  join  in  it.  It  is  proposed  that  the  first 
time  a  matter  of  this  kind  is  brought  to  the  attention  of  the  court  the  law 
should  be  judicially  repealed.  Why  ?  I  am  not  able  to  see  any  reason  for  do- 
ing so,  and  I  therefore  think  that  the  homestead  of  the  plaintiff  is  not  re- 
leased. Ladd,  J.:  The  separate  deed  of  the  husband  and  the  separate  deed 
of  the  wife  are  alike  ineffectual  to  pass  the  homestead  right.  By  the  plain 
terms  of  the  statute  neither  can  have  any  effect  upon  it.  It  seems  to  follow 
that  the  separate  deeds  of  both  must  be  equally  ineffectual.  The  statute  cre- 
ated a  new  and  somewhat  peculiar  estate,  an  inchoate  right,  in  which  the 
wife  and  minor  children,  as  well  as  the  husband,  have  an  interest.  It  pro* 
vides  the  exact  mode  in  which  that  right  may  be  released  or  conveyed.  It 
was  doubtless  thought  necessary  to  guard  thus  carefully  the  mode  of  convey- 
ing away  the  right,  in  order  to  secure  fully  the  beneficial  purposes  of  the  act. 
I  do  not  think  it  is  within  the  power  of  the  court  to  hold  that  any  mode  of 
conveyance  different  from  that  required  by  the  act  is  effectual,  either  by  way 
of  estoppel  or  otherwise.  Our  cases  where  it  has  been  held  that  a  release  by 
the  wife  of  her  right  of  dower  by  a  separate  deed  executed  subsequently  to  the 
deed  of  her  husband,  cannot  govern  this  case  because  of  the  clear  and  un- 
equivocal terms  of  the  statute  prescribing  the  only  way  in  which  the  home- 
stead right  can  be  conveyed." 

In  the  case  of  Poole  v.  Gerrard,  6  Cal.  71,  the  case  being  this :  Hiram  Poole, 
the  husband,  on  the  fifteenth  September,  1853.  conveyed  the  homestead  to  the 
defendant  by  a  deed  in  which  his  wife  did  not  join,  though  it  was  made  with 
her  knowledge.  Poole,  the  next  day,  left  the  country.  The  wife,  who  was 
residing  on  the  property,  under  the  impression  that  she  had  no  legal  rights  to 
the  homestead,  conveyed  her  claim  thereto  to  the  defendant  by  a  deed  duly 
executed  and  acknowledged  on  the  twenty-eighth  day  of  September,  1853. 
She  subsequently  brought  her  action  to  recover  possession  of  the  homestead, 
and  for  rents,  etc.  "Heydenfeldt,  J.:  The  court  below  erred  in  deciding 
that  the  deed  of  the  plaintiff  [the  wife]  conveyed  all  her  interest  in  the  prop- 
erty. To  make  a  valid  sale  of  the  homestead  requires  the  joint  deed  of  hus- 
band and  wife.  The  husband  must  make  the  contract,  and  the  wife  must 
assent  to  it  by  an  examination  separate  and  apart  from  her  husband.  This  is 
the  mode  pointed  out  by  the  statute,  and  it  must  be  strictly  pursued." 

The  case  of  Ott  v.  Sprague,  decided  by  this  court,  and  heretofore  cited,  was 
one  in  which  the  husband  and  wife  had  made  separate  conveyances  of  their 
homestead;  but  there  is  an  interval  of  eight  years  between  the  execution  of 
the  deed  of  the  husband  and  that  of  the  wife,  during  all  of  which  time  the 
wife  had  been  separated  from  the  husband,  and  for  the  most  of  that  time  both 
had  been  absent  from  the  homestead.  It  was  held  by  the  court,  Mr.  Justice 
Valentine  delivering  the  opinion,  "that  where  two  separate  and  distinct 
instruments  are  executed,  at  two  separate  and  distinct  times,  as  in  this  case; 
where  a  long  interval  elapses  after  one  is  executed  before  the  other  is  executed, 
the  interval  in  this  case  being  over  eight  years;  and  where  the  two  instru- 
ments are  executed  without  any  reference  to  each  other,  or  without  any  in- 
tention that  the  two  together  may  be  considered  as  one  single  and  united  in- 
strument,— we  think  that  one  cannot  make  the  other  valid." 

In  Morris  v.  Ward,  5  Kan.  239,  it  is  held  that  a  mortgage  of  the  homestead 
executed  by  the  husband  alone  is  void. 

In  Dollman  v.  Harris,  5  Kan.  597,  it  is  held  that  a  mortgage  of  a  homestead 
executed  by  the  wife  alone  is  void,  notwithstanding  the  legal  title  to  the  same 
may  be  in  her  and  not  in  her  husband.  How  can  it  be  said,  then,  that  two 
void  instruments,  one  executed  by  the  husband  and  the  other  by  the  wife, 
mortgaging  the  homestead,  can  have  the  effect  to  create  a  lien?  They  are 
void  fox  all  purposes,  whether  considered  separately  or  taken  together. 
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Counsel  for  defendant  in  error  refers  to  the  case  of  Stafford  v.  Warren,  47 
Iowa,  47,  and  claims  that  case  as  decisive  of  this.  We  do  not  think  so.  Iu 
that  case,  the  wife,  having  previously  been  consulted,  consented  to  the  exe- 
cution of  the  mortgage,  and  she  and  her  husband,  in  presence  of  each  other, 
signed,  and  at  the  same  time  acknowledged,  the  instrument.  The  name  of 
the  grantee  and  the  description  of  the  property  were  left  blank,  and  the  writ- 
ing was  left  in  the  possession  of  the  husband,  to  be  used,  in  accordance  with 
the  understanding  between  husband  and  wife,  to  secure  a  creditor  of  the  hus- 
band. The  wife  left  home  upon  a  visit,  and,  during  her  absence,  the  hus- 
band discovered  that  the  blank  instrument  executed  by  her  and  himself  was 
a  deed  absolute.  lie  filled  the  proper  blank  with  the  description  of  the  prop- 
erty that  he  and  his  wife  intended  to  incumber  by  the  mortgage.  A  short 
time  thereafter,  having  bargained  a  sale  of  the  homestead  to  Warren,  he  filled 
the  other  blank  with  the  name  of  the  purchaser.  On  the  return  of  the  wife, 
he  informed  her  of  the  uses  to  which  the  instrument  had  been  put,  and  of  the 
sale  and  conveyance  of  the  homestead  by  means  of  that  instrument.  With 
this  knowledge  she  consulted  lawyers,  who  advised  her  that  her  rights  in  the 
property  had  not  been  divested  by  the  conveyance.  With  this  knowledge 
and  advice  she  and  her  husband  occupied  the  premises  until  the  following 
March,  and,  while  so  occupying,  it  was  offered  for  sale  by  the  purchaser,  and 
Warren  took  one  person,  with  whom  he  was  negotiating  with  that  view,  to 
see  it.  They  were  met  by  the  wife,  who  knew  the  object  of  their  visit,  and 
she  made  no  claim  to  the  property.  Shortly  after  this  the  husband  and  wife 
removed  from  the  property,  and  a  tenant  of  Warren  went  into  the  possession, 
and  three  years  thereafter  she  commenced  an  action  in  chancery  to  set  aside 
the  conveyance.  In  the  mean  time  Warren  had  paid  off  the  mortgage  rest- 
ing upon  the  property  at  the  time  of  its  purchase  from  her  and  her  husband, 
had  discharged  a  debt  of  the  husband's  that  he  had  assumed  to  pay  as  part 
consideration  of  its  purchase,  had  made  certain  improvements  upon  the 
house,  and  had  executed  a  mortgage  on  the  property  to  one  Stevens.  The 
court  held,  on  this  state  of  facts,  that  "the  law  raises  a  presumption  that  she 
has  assented  to  the  validity  of  her  deed,  and  thus  cured  its  infirmity  by  rati- 
fication." This  case  may  have  been  properly  decided,  on  the  grounu  Jiat  the 
wife,  with  full  knowledge  of  her  rights  as  advised  by  counsel,  and  of  the 
action  of  her  husband  as  communicated  by  him,  voluntarily  surrendered  her 
property,  made  no  objection  to  the  defendant's  title  when  he  offered  to  sell 
it  in  her  presence,  permitting  him  quietly  to  hold  possession  of  it  for  more 
than  three  years  before  she  commenced  her  action,  knew  that  he  was  making 
improvements,  and  discharging  indebtedness  resting  on  it.  All  these  may 
have  been  sufficient  to  have  estopped  her  from  claiming  an  interest  in  it.  She 
kept  silent  when  she  ought  to  have  spoken.  I  do  not  understand  that  these 
acts  of  hers,  or  rather  absence  of  protest,  complaint,  or  action,  ratify  her 
conveyance.  I  can  understand  how,  by  these  things,  she  can  be  estopped  from 
setting  up  or  claiming  any  interest  in  the  property.  The  learned  judge  who 
delivered  the  opinion  uses  " estoppel"  and  "ratification"  interchangeably,  and 
as  if  they  were  synonymous  and  of  the  same  legal  signification.  1  do  not  so 
regard  them.  Applying  the  most  approved  definition  of  estoppel,  that  of 
Bigelow,  to  the  facts  in  the  Iowa  case,  and  the  result  would  be  that  her  acts 
were  such,  in  respect  to  the  property,  that  it  would  be  a  fraud  on  the  pur- 
chaser to  permit  her  to  impair  or  controvert  them.  The  character  of  estop- 
pel is  given  to  what  would  otherwise  be  a  mere  matter  of  evidence.  Estop- 
pel may  be  created  by  silence  or  non-action,  while  ratification  requires  some 
positive,  assertive  act;  and  it  does  not  make  any  difference  whether  the  rati- 
fication is  express  or  implied,  for,  if  implied,  it  is  from  the  acts  of  the  indi- 
vidual respecting  the  subject-matter  of  the  controversy. 

The  case  at  bar  is  one  in  which  the  contention  of  the  counsel  for  the  de- 
fendant in  error  is  that  the  wife  ratified  the  execution  of  the  mortgage  in  her 
name-  by  the  husband.    The  Spaford  v.  Warren  case  is  one  in  which  the 
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wife  placed  herself  in  such  a  position  by  her  non-action  as  to  be  estopped.  In 
this  case  there  is  not  a  single  element  of  the  doctrine  of  estoppel  to  be  found. 
It  may  be  that,  in  view  of  the  decision  of  the  supreme  court  of  Iowa  in  the 
case  of  Stin8on  v.  Richardson,  44  Iowa,  373,  it  was  necessary  for  the  court, 
in  Spafford  v.  Warren,  to  deal  liberally  with  the  doctrine  of  ratification.  In 
the  first  case  they  say:  "It  is  contended  that  the  plaintiff  [the  wife]  assented 
to  and  even  advised  the  sale,  and  that  she  is  now  estopped  from  setting  up 
her  homestead  rights  in  the  property,  if  she  ever  had  any.  But  if  we  should 
hold  that  she  relinquished  her  homestead  rights  by  verbally  consenting  to  the 
assignment,  or  estopped  herself  by  such  consent,  we  should  nullify  an  ex- 
press provision  of  the  statute.  Whether  she  knev)  it  was  a  nullity  or  not, 
there  was  nothing  she  could  do  or  say  about  it,  short  of  concurring  in  and 
signing  the  same  joint  instrument  with  her  husband,  that  could  give  it  any 
validity."  It  would  seem  that  this  comes  very  close  to  saying  that  a  married 
woman  could  not  be  estopped  by  anything  she  could  say  or  do,  except  joining 
in  the  conveyance,  from  claiming  her  interest  in  the  homestead.  In  this 
state  the  question  of  estoppel  is  an  open  one  in  this  class  of  cases.  In  the 
case  of  Helm  v.  Helm,  supra.  Justice  Kingman,  in  commenting  on  the  facts 
of  that  case,  says:  "It  may  well  be  questioned  whether  an  innocent  pur- 
chaser would  not  hold  the  land  against  her  who  had  stood  silent  while  he  pur- 
chased for  a  full  consideration  the  land  which  the  record  showed  belonged  to 
William  Helm."  No  opinion  is  expressed  now  with  reference  to  it,  there  be- 
ing no  facts  in  this  case  that  invoke  it.     We  will  meet  it  when  it  comes. 

There  is  another  reason  why  this  attempted  ratification  is  not  effectual. 
To  make  it  sov  "it  must  be  shown  that  there  was  previous  knowledge,  on  the 
part  of  the  principal,  of  all  the  material  facts  and  circumstances  attending 
the  act  to  be  ratified;  ard,  if  the  principal  assent  to  the  act  while  ignorant  of 
the  facts  attending  it,  he  may  disaffirm  it  when  informed  of  such  facts.  In- 
deed, in  the  very  nature  of  things,  this  must  be  true.  The  effect  of  ratifica- 
tion is  to  create  a  contract.  But  a  contract  implies  assent,  and  how  can  there 
be  assent  without  knowledge?"     National  Bank  v.  Drake,  29  Kan.  311. 

There  is  no  finding  or  conclusion  oi  fact  that  the  wife  was  made  acquainted 
with  all  the  material  facts  attending  the  execution  of  the  mortgage  by  her 
husband.  The  court  below,  in  the  fourth  conclusion  of  facts,  says  "that  the 
notary  who  took  the  acknowledgment  of  the  mortgage,  being  uneasy  about 
his  position  in  the  premises,  procured  another  notary  to  accompany  him  to 
Lancaster  to  see  her  about  it,  on  the  twenty-seventh  Decembe**.  Samuel  N. 
Stoner  was  not  at  home,  and  they  found  the  wife  at  home  alone  The  other 
notary  explained  to  her  'the  nature  of  their  business,1  and  told  her  that  she 
had  a  right  to  do  as  she  pleased ;  but  that,  if  her  husband  had  forged  her 
name,  he  was  liable  to  get  into  trouble.  Sue  expressed  her  willingness  to 
ratify  what  had  been  dene,  and  she  signed  and  executed  the  instrument." 
This  does  not  make  the  showing  of  knowledge  required  by  law.  A  notary 
who  had  deliberately  violated  a  criminal  statute  of  the  state  goes  to  the  wife, 
whose  name  has  been  forged  to  a  mortgage  by  her  husband,  and  her  acknowl- 
edgment certified  to  by  this  notary,  and  explains  to  her  the  nature  of  his 
business,  tells  her  it  is  true  that  she  can  do  as  she  pleases,  but  couples  it  with 
a  statement  that,  if  her  husband  had  forged  her  name,  he  was  liable  to  get 
into  trouble.  The  nature  of  the  notary's  business  was  to  save  himself  from 
trouble.  He  was  not  a  party  to  the  contract.  He  did  not  know  all  the  cir- 
cumstances attending  it.  He  did  not  visit  the  wife  in  good  faith  to  impart 
knowledge  of  all  the  material  facts  and  circumstances  of  the  transaction.  He 
was  there  to  shield  himself  from  the  consequences  of  a  criminal  act,  and  not 
as  a  party  to  the  contract.  To  hold  such  a  ratification  effectual  would  put  it 
in  the  power  of  every  reckless  and  improvident  husband  in  the  state  to  render 
nugatory  a  plain  constitutional  provision.  They  could  sign  their  wife's  name 
to  a  mortgage  of  the  homestead,  have  it  certified  as  acknowledged  and  prob- 
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ably  in  every  instance  the  wife  would  ratify,  rather  than  see  the  husband 
suffer.  "To  constitute  a  ratification,  it  must  be  voluntary,  deliberate,  and 
intelligent,  and  the  party  must  know  that  without  it  he  would  not  be  bound." 
The  conclusions  of  fact  respecting  the  execution  of  this  ratifying  instrument 
by  Mrs.  Stoner  do  not  authorize  the  conclusion  of  law  that  the  mortgage,  as 
ratified,  is  valid. 

We  will  not  stop  to  discuss  the  question  as  to  whether  the  act  of  Stoner  in 
signing  the  name  of  his  wife  to  the  mortgage,  or  procuring  some  other  person 
to  do  so,  is  a  void  or  a  voidable  act,  and,  if  void,  not  subject  to  ratification. 
While  the  writer  of  this  opinion  has  a  very  decided  conviction  on  the  question, 
its  solution  is  not  absolutely  necessary  to  the  disposition  of  the  ease  in  this 
court. 

There  is,  howrever,  another  most  important  and  serious  reason  why  this  at- 
tempted ratification  is  not  effectual.  A  criminal  act  is  not  capable  of  ratificar 
tion.  Jt  is  a  conclusion  of  fact  in  this  case  that  Nannie  Stoner  never  signed 
the  note  and  mortgage.  Her  name  was  signed  to  them  probably  by  her  hus- 
band. Whoever  did  sign  her  name  was  probably  guilty  of  a  violation  of  the 
first  subdivision  of  section  114  of  the  act  regulating  crimes  and  punishments, 
(page  339,  Comp.  Laws  1885,)  and  rendered  himself  liable  to  be  charged  with 
the  crime  of  forgery  in  the  first  degree.  The  notary  certified  the  acknowledg- 
ment of  the  execution  of  the  mortgage  by  Mrs.  Stoner  when  in  truth  no  such 
acknowledgment  was  made;  and  this  was  in  violation  of  the  first  subdivision 
of  section  119  of  said  act,  (page  340,  Comp.  Laws  1885,)  and  he  rendered  him- 
self liable  to  be  charged  with  the  crime  of  forgery  in  the  second  degree.  We 
will  not  temporize  or  refine  with  this  question.  It  may  be  said  that  the  wife 
should  be  permitted  to  ratify  the  mortgage  so  far  as  the  innocent  mortgagee 
is  concerned,  he  having  no  knowledge  of  the  fraud;  but  the  answer  to  this  is 
that  both  the  signatures  to  and  the  certificate  of  the  execution  and  acknowl- 
edgment of  the  mortgage  are  criminal  acts,  and  cannot  be  ratified  for  any  pur- 
poses. It  is  always  the  case  that  some  innocent  persons  suffer  by  reason  of 
the  commission  of  a  criminal  act,  for  no  good  results  can  flow  from  it,  or  no 
rights  be  acquired  by  it  or  in  consequence  of  it.  We  cannot  conceive  of  any 
state  of  facts,  or  any  chain  of  circumstances,  except  it  possibly  be  by  estoppel, 
whereby  any  person  can  acquire  any  interest,  estate,  or  lien  upon  real  estate 
by  an  instrument  to  which  signatures  are  forged,  and  a  false  certificate  of  ac- 
knowledgment is  attached. 

This  question  has  been  considered  by  the  courts  of  other  states;  and  proba- 
bly the  most  thoroughly  considered  case  is  that  of  Workman  v.  Wright*  33 
Ohio  St.  405,  the  best  report  of  which  is  found  in  31  American  Reports,  546, 
and  foot-note,  in  which  all  the  authorities  pro  and  con  are  cited.  We  rest 
oui  views  upon  these  two  propositions:  One  is  that,  there  having  been  no 
pretended  authority  for  the  execution  of  the  mortgage  in  the  name  of  the  wife 
by  the  husband,  the  doctrine  of  ratification  does  not  apply.  Another  is  that 
the  written  instrument  executed  by  Mrs.  Stoner  on  the  twenty-seventh  day 
of  December  was  really  a  promise  given  for  the  purpose  and  in  consideration 
of  avoiding  a  prosecution,  and  was  therefore  void  as  against  public  policy. 

The  mortgage  of  the  defendant  in  error  being  void,  any  party  to  the  suit 
can  take  advantage  of  it,  and  hence  the  plaintiffs  in  error,  whose  lien,  by  the 
judgment  of  the  court  below,  wras  subordinated  to  that  of  the  mortgage,  can 
properly  raise  the  question  of  its  validity.  "In  an  action  to  foreclose  a  senior 
mortgage  executed  by  the  husband,  an  answer  by  a  junior  mortgagee  alleging 
that  the  mortgage  property  was  the  homestead  of  the  mortgagor  when  the 
mortgage  was  executed,  and  that  the  wife  did  not  join  in  the  execution  of  the 
same,  constitutes  a  good  defense  to  the  action,  even  when  the  mortgagor  makes 
no  defense."     Alley  v.  Bay,  9  Iowa,  509;  Bye  v.  Munn>  10  Mich.  291. 

It  is  recommended  that  this  cause  be  remanded  to  the  district  court  of  Atch- 
ison co«'nty,  with  instructions  to  so  modify  its  judgment  as  to  declare  the 
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mortgage  of  the  defendant  in  error  void,  and  that  it  is  not  a  lien  on  the  prem- 

Bt  thb  Court.    It  is  so  ordered ;  all  the  justices  concurring. 


HIGINBOTHAM  V.  PAIR. 
(Supreme  Court  of  Kansas,    June  11,  1887.) 

1.  Appeal— Review— Question  op  Fact. 

The  verdict  being  based  upon  conflicting  testimony,  and  coming  with  the  in- 
dorsement of  tbe  trial  court,  cannot  be  set  aside  by  the  supreme  court,  although 
the  testimony  may  seem  to  that  court  to  preponderate  against  the  verdict. 

2.  Same — Necessity  of  Objection. 

The  improper  cross-examination  of  a  witness,  or  the  reception  of  incompetent 
testimony,  where  no  objection  is  made  or  exception  taken,  is  no  ground  for  the  re- 
versal of  a  judgment* 
{Syllabus  by  the  Court.) 

Error  from  Wabaunsee  county. 

Green  <&  Hessin,  for  plaintiff  in  error.  Geo.  G.  Cornell,  for  defendant  in 
error. 

Johnston,  J.  W.  P.  Higinbotham  sued  Silvester  Pair  on  two  promissory 
notes  alleged  to  have  been  executed  by  him  on  the  twenty-ninth  day  of  August, 
1883,  in  favor  of  the  Jacksonville  Sulky-Plow  Works,  or  bearer,  each  for 
$150,  one  of  which  was  payable  on  the  first  day  of  May,  1884,  and  the  other 
on  the  first  day  of  June,  1884.  Fair  denied,  under  oath,  that  he  executed  the 
notes  sued  on,  and  this  was  the  principal  question  upon  which  evidence  was 
received.  The  trial  resulted  in  favor  of  the  defendant,  and  the  plaintiff 
brings  the  case  here,  alleging,  as  the  principal  error,  that  the  verdict  is  not 
justified  by  the  evidence.  The  testimony  on  the  part  of  the  plaintiff  is  to  the 
effect  that  the  notes  were  given  by  Fair  to  the  Jacksonville  Sulky-Plow  Works 
in  part  payment  on  60  sulky-plow  attachments  which  Fair  had  contracted  to 
purchase.  Two  agents,  who  sold  attachments  to  Fair,  testified  that  they  wit- 
nessed Fair  sign  the  notes  sued  upon.  Higinbotham  testified  that,  soon  after 
he  purchased  the  notes,  he  notified  Fair  of  the  purchase,  in  response  to  which 
Fair  called  upon  him,  and,  upon  an  examination  of  the  notes,  said  that  they 
were  all  right,  but  that  he  had  an  impression  that  they  came  due  at  a  later 
time.  Sam  Kimble,  an  attorney  for  Higinbotham,  testified  that  he  presented 
the  notes  to  Fair,  and  requested  payment,  and  that  Fair  became  angry,  and 
insisted  thut  the  Jacksonville  Sulky-Plow  Works  had  not  complied  with  the 
contract  made  with  him  when  the  notes  were  given,  but  he  admitted  that  the 
signatures  to  the  notes  were  his  genuine  signatures.  In  addition  to  the  tes- 
timony of  these  witnesses,  several  others  were  called  as  experts,  who  stated 
that  they  believed  the  signatures  attached  to  the  notes  to  be  the  genuine  sig- 
natures of  Silvester  Fair.  As  against  this,  Fair  testified  that  he  never  sigiied 
or  delivered  the  notes  in  suit,  although  he  does  say  that  the  signatures  looked 
like  his  own,  and  that  on  August  29,  1883,  he  executed  notes  which  were 
similar  to  these,  except  that  they  were  not  payable  until  January  1,  1885. 
He  denied  that  he  admitted  to  either  Higinbotham  or  Kimble  that  he  had 
signed  the  notes  in  controversy,  or  had  recognized  their  genuineness.  The 
testimony  of  the  plaintiff  was  contradicted  in  several  other  particulars  of 
minor  importance. 

While  the  evidence  seems  to  us  to  greatly  preponderate  in  favor  of  the  plain- 
tiff, it  will  be  seen  from  the  foregoing  review  that  there  was  testimony  upon 
which  to  found  a  verdict  in  favor  of  the  defendant.  Under  a  venerable  rule 
of  this  court,  we  cannot  weigh  the  testimony  to  determine  where  the  pre- 
ponderance is;  and  tbe  verdict,  supported  as  it  is,  and  coming  here  with  the 


Digitized  by 


Google 


268  pacific  reporter.  [Kan* 

approval  of  the  trial  court,  as  it  does,  cannot  be  set  aside  for  insufficiency  of 
the  evidence.  Kansas  Pac.  Ry.  Co.  v.  Kunkel,  17  Kan.  145;  Union  Pac.  Ry. 
Co.  v.  Diehl,  33  Kan.  422,  6  Pac.  Rep.  566. 

Another  matter  complained  of  is  that  the  court  permitted  the  witnesses  of 
the  plaintiff,  who  had  testified  as  experts  concerning  the  genuineness  of  the 
signatures  attached  to  the  notes,  to  be  examined  upon  other  signatures  writ- 
ten by  defendant's  counsel,  which  were  exhibited  to  the  witnesses  through  a 
slot  cut  in  a  paper,  and  thus  concealed  all  except  the  signature  exhibited. 
The  fictitious  signatures  were  thus  used  on  cross-examination,  probably  with 
a  view  of  testing  the  accuracy  of  the  experts;  but,  if  it  is  conceded  that  the 
testimony  was  inadmissible,  still  the  plaintiff  is  not  in  a  position  to  complain. 
This  method  of  cross-examination  proceeded  without  any  objection  being 
made  or  exception  taken  by  the  plaintiff.  Afterwards,  when  the  defendant 
proposed  to  show  that  some  of  the  signatures  which  the  experts  said  were 
written  by  the  same  person  who  signed  the  notes  had  been  written  by  his 
counsel,  and  an  objection  was  made,  the  court  excluded  the  testimony,  and 
stated  that  none  of  the  signatures  upon  which  the  witnesses  were  examined 
would  be  allowed  to  go  to  the  jury  except  such  as  were  genuine. 

The  judgment  of  the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 


City  of  Fort  Soott  v.  Deeds. 

(Supreme  Court  of  Kansas.    June  11,  1887.) 

1.  Appeal— Cash  Made— Requisites  of. 

Where  proceeding  in  error  are  prosecuted  in  the  supreme  court  upon  a  case  made, 
and  there  is  no  statement  or  showing  in  the  case  made  that  the  motion  for  a  new 
trial  was  overruled,  or  that  any  judgment  was  ever  rendered,  the  supreme  court 
cannot  consider  and  review  the  alleged  errors  of  law  occurring  on  the  trial. 

2.  Same— Other  Papers. 

A  case  made  cannot  be  supplemented  and  completed  by  having  added  or  attached 
thereto  certified  copies  of  the  record  of  the  district  court  not  embodied  therein  as  a 
part  of  the  same.     Transportation  Co.  v.  Palmer,  19  Kan.  471. 
{Syllabus  by  the  Court.) 

Error  from  Bourbon  county. 

W.  W.  Martin,  for  plaintiff  in  error.  B.  J.  Waters  and  J.  M.  Limbocker, 
for  defendant  in  error. 

Horton,  C.  J.  On  March  10,  1886,  Margaret  Deeds  fell  upon  a  sidewalk 
in  the  city  of  Fort  Scott,  and  was  injured,  and  May  5, 1886,  she  presented  her 
claim  to  the  city  council  of  Fort  Scott  for  $1,000  damages  therefor.  The  city 
of  Fort  Scott  settled  and  compromised  her  claim,  and  she  executed  the  follow- 
ing writing: 

"June  28,  1885. 
"Received  of  W.  W.  Martin,  city  attorney,  twenty-five  dollars,  payment  in 
full  for  all  damages  caused  by  my  falling  on  a  sidewalk  in  said  city  of  Fort 
Scott,  Kansas,  and  breaking  my  arm,  and  otherwise  injuring  myself,  on  or 
about  March  10,  1885. 

her 
•'Margaret  S.    X    Deeds. 
mark. 
"$25.00.  Witness:    F.  J.  Ntjtz." 

Subsequently  she  brought  her  action  against  the  city  of  Fort  Scott  to  re- 
cover the  sum  of  $1,000  damages  on  account  of  her  injury.  She  alleged  in 
her  reply,  and  attempted  to  prove,  that  the  settlement  and  compromise  were 
procured  through  fraud,  misrepresentation,  and  undue  influence.  The  jury 
returned  a  verdict  in  her  favor  for  $975!  being  the  amount  she  claimed,  less 
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the  $25  already  paid  her.  The  city  of  Fort  Scott  attempts  to  bring  the  case* 
here  for  review. 

The  proceedings  in  error  are  prosecuted  in  this  court  upon  a  case  made.  No 
certified  transcript  of  the  record  and  proceedings  has  been  tiled.  There  ia 
omitted  from  the  case  made  the  order  overruling  the  motion  for  a  new  trial, 
and  the  entry  of  the  judgment.  Upon  the  record,  a  preliminary  question  is 
presented.  This  is  that  as  the  record  does  not  show  the  motion  for  a  new 
trial  was  overruled,  or  any  judgment  rendered,  the  grounds  for  the  petition  in 
error  are  untenable,  and  ought  not  to  be  considered.  The  city  of  Fort  Scott 
attempts  to  cure  the  omissions  in  the  case  made,  by  presenting  to  this  court  a 
certified  copy  of  the  journal  of  the  district  court  containing  the  order  over- 
ruling the  motion  for  a  new  trial,  and  the  entry  of  the  judgment.  It  appears 
that,  after  the  case  made  was  settled,  signed,  and  filed,  an  application  was 
made  to  the  trial  judge  for  permission  to  amend  the  case  made  by  incorporat- 
ing therein  a  copy  of  the  journal.  The  district  court  denied  the  application. 
Of  course,  in  the  absence  of  any  judgment  or  order  overruling  the  motion  for 
a  new  trial,  and  in  the  absence  of  any  statement  or  showing  in  the  case  made 
that  the  motion  for  a  new  trial  was  overruled,  or  that  any  judgment  was  ren- 
dered, there  is  nothing  before  us  to  present  the  errors  complained  of.  It 
has  always  been  decided  by  this  court  that  a  case  made  cannot  be  supple* 
mented  or  completed  by  having  added  or  attached  to  it  certified  copies  of  the 
record  of  the  district  court,  not  embodied  therein  as  a  part  of  the  same.  Trans- 
portation Co.  v.  Palmer,  19  Kan.  471;  Parker  v.  Machine  Co.T  24  Kan.  81; 
Association  v.  Beebe,  Id.  863. 

Within  these  authorities,  the  district  judge  committed  no  error  in  refusing 
the  application  to  amend  the  case  made,  and  we  cannot  consider  as  a  part  of 
the  case  made  the  copy  of  the  journal  not  incorporated  in  the  case  made  at 
the  time  it  was  settled  and  signed.  The  judgment  of  the  district  court, upon 
the  record  presented  to  us,  must  be  affirmed. 

(All  the  justices  concurring.) 


Hughes  and  another,  Partners,  etc.,  v.  Wiley. 
(Supreme  Court  of  Kansas.    June  11,  1887.) 

Sale — Standing  Gbain— Vesting  of  Title. 

A  contract  for  the  sale  of  standing  millet,  that  provided  it  should  be  cut  and 
stacked  on  the  farm  of  the  vendor,  and  within  30  days  be  measured  and  paid  for, 
does  not  vest  the  title  to  the  millet  in  the  veudee  until  it  has  been  measured  and 
paid  for  according  to  the  contract. 

(Syllabus  by  Simpson,  C.) 

Error  from  Elk  county. 

Action  commenced  on  the  seventh  day  of  August,  1885,  in  the  district  court 
of  Elk  county,  by  plaintiffs  in  error  against  defendant  in  error,  to  recover  the 
sum  of  $970  alleged  to  be  due  to  plaintiffs  in  error  as  damages  by  reason  of 
the  non-performance  by  Wiley  of  a  contract  for  the  sale  of  a  large  quantity 
of  millet  and  corn  by  him  to  the  plaintiffs  in  error.  The  record  shows,  sub- 
stantially, that  about  the  sixth  day  of  September,  1884,  the  parties  entered 
into  an  agreement,  by  the  terms  of  which  Wiley  sold  to  Hughes  &  Zeek  170 
tons  of  millet,  to  be  delivered  by  Wiley  to  Hughes  &  Zeek  on  the  farm  of 
Wiley,  in  stack,  145  tons  at  $2.80  per  ton,  and  25  tons  at  $8  per  ton,  the  dif- 
ference in  price  being  caused  by  the  length  of  haul  to  the  farm  of  Hughes. 
The  millet  was  cut  and  stacked  on  the  farm  of  Wiley,  and  that  of  his  mother, 
and  was  to  be  paid  for  within  30  days  from  the  time  it  was  stacked.  It  was 
agreed  on  the  trial  that  the  corn  in  the  contract  referred  to  amounted  to  1,420 
bushels,  at  20  cents  per  bushel,  and  that  1,135  bushels  were  delivered,  and 
that  $200  had  been  paid  on  the  contract  Hughes  &  Zeek  were  feeding  cattle 
fpr  sale  on  the  market,  and  it  wu*  understood  at  the  time  of  the  making  of 


Digitized  by 


Google 


270  pacific  bepobtkb.  [Kan. 

the  contract  that  feed  was  designed  for  that  use.  The  millet  was  not  delivered, 
and  it  is  claimed  by  reason  of  the  fault  of  Wiley,  and  all  of  the  corn  was  not 
delivered  for  the  same  reason;  that  feed  was  scarce,  and  as  winter  came  on 
greatly  advanced  in  price;  that  the  plaintiffs  were  compelled  to  buy  and  pay 
the  highest  prices,  and  hence  were  greatly  damaged  by  the  neglect  and  re- 
fusal of  the  defendant  in  error  to  comply  with  his  contract. 

At  the  time  the  contract  was  made  Wiley  signed  the  following  written  in* 
strument: 

Exhibit  A. 

"Howard,  Kansas.  September  6,  1884. 
"Rec'd  of  John  Hughes  one  hundred  ($100)  to  apply  on  millet  and  corn 
bought  of  me  on  my  farm.  Millet  No.  1,  at  £2.80  and  $3  per  ton;  corn  to 
be  cut  in  shock,  and  no  stock  allowed  in  field  where  corn  is,  and  fire-breaks 
broke  sufficient  to  keep  out  all  fires.  This  agreement  includes  all  corn  on  my 
farm,  about  fifty  (50)  acres,  more  or  less,  all  the  com  cut  if  possible,  and  not 
less  than  thirty-five  (35)  acres  cut.  Corn  to  be  delivered  at  John  Hughes' 
farm,  where  he  may  direct.  [Signed]  L.  C.  Wiley." 

Nichols  &  Jackson,  for  plaintiffs  in  error.  White  &  Marshall,  for  defen- 
dant in  error. 

Simpson,  O.  A  Jury  was  impaneled  to  try  this  cause.  After  the  plaintiffs 
In  error  had  stated  their  case,  the  defendant  in  error  interposed  a  special  de- 
murrer to  that  part  of  the  evidence  in  reference  to  the  millet;  and  the  court 
sustained  it;  and  this  is  the  principal  error  alleged  and  discussed  in  the  brief 
of  counsel  for  plaintiffs  in  error.  As  we  gather  the  facts  regarding  the  mil- 
let from  the  contract  of  September  6,  1884,  they  are  as  follows:  Wiley  was 
to  cut  and  stack  the  millet,  and  notify  Hughes  when  the  same  was  completed. 
Thirty  days  thereafter  it  was  to  be  measured,  and  the  plaintiffs  in  error  were 
to  pay  for  it.  The  millet  was  cut,  and  the  stacking  practically  completed,  on 
the  twenty-eighth  day  of  September.  On  the  tenth  day  of  October  Hughes  told 
C.  W.  Fleak,  the  brother-in-law  and  agent  of  Wiley,  who  had  been  authorized 
by  Wiley  to  attend  to  the  admeasurement  of  the  millet;  that  the  probabilities 
were  that  the  millet  was  damaged  to  some  extent;  that  the  fire-breaks  were 
not  broken;  and  that  he  had  better  write  to  Wiley  (who  was  at  Manhattan) 
to  come  down  in  case  he  (Fleak)  could  not  allow  any  damages  on  the  millet; 
that  he  did  not  want  or  would  not  take  damaged  millet.  Hughes  and  Wiley 
had  a  conversation  on  the  nineteenth  day  of  October  about  the  millet.  Wiley 
said  that  Marti ndale  wanted  it,  and  would  consider  it  a  great  favor  if  Hughes 
would  let  him  have  it.  Hughes  said  he  was  under  obligations  to  Marti  ndale, 
and  would  "give  off"  for  him,  but  for  no  other  man.  At  this  conversation 
Wiley  insisted  that  Hughes  should  consent  to  the  sale  of  the  corn  to  Martin- 
dale,  also;  but  this  Hughes  declined  to  do.  They  agreed  to  go  the  next  morn- 
ing, and  examine  the  millet,  to  see  if  it  was  damaged.  Hughes  went  accord- 
ing to  agreement,  but  Wiley  had  gone  to  Howard,  and  Hughes  returned  home 
without  having  made  an  examination  of  the  millet.  Hughes  says  that  he 
heard  about  the  twenty-fourth  of  October  that  Wiley  had  sold  the  millet  to 
Chandler,  a  neighbor,  and  as  a  matter  of  fact  Wiley  sold  the  millet  on  the 
twenty-fourth  day  of  October,  and  before  the  expiration  of  the  time  within 
which  it  was  to  be  measured  and  paid  for.  Hughes,  in  conversation  with 
Wiley,  said  he  would  not  pay  for  damaged  millet;  that  his  contract  was  for 
good  No.  1.  millet;  that  he  would  pay  for  every  spear  of  good  millet. 

We  have  carefully  read  and  considered  both  his  direct  and  cross-examina- 
tion as  to  the  millet,  and  all  that  was  said  about  it,  and  we  are  at  a  loss  to 
account  for  the  ruling  of  the  learned  district  judge  on  the  special  demurrer  to 
the  plaintiffs'  evidence  on  this  branch  of  the  case.  It  is  fair  to  assume,  from 
the  brief  of  counsel  who  tried  the  case  below,  that  the  special  demurrer  was 
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sustained  on  the  theory  that  the  absolute  title  to  the  millet  passed  to  and  became 
vested  in  Hughes  &  Zeek  at  the  time  the  contract  was  made,  to- wit,  on  the 
sixth  of  September,  1884,  and  that  Hughes  &  Zeek  could  only  bring  an  action 
for  conversion,  or  possibly  might  have  maintained  replevin.  This  is  a  mis- 
conception of  the  law,  so  far  as  the  question  of  title  is  concerned. 

A  fair  construction  of  the  contract  is  that  at  the  time  of  its  execution  the 
millet  was  standing  in  the  field,  the  obligation  to  cut  and  stack  was  cast  upon 
Wiley,  and  within  30  days  after  he  had  done  this  it  was  to  be  measured  and 
paid  for  by  Hughes  &  Zeek.  This  necessarily  implied  that  it  was  to  be  cut 
when  it  was  in  good  condition  to  make  good  feed,  that  it  was  to  be  properly 
stacked,,  and  that  fire-guards  were  to  be  broken  around  the  stacks,  so  as  to 
protect  it  from  fire.  Hughes  &  Zeek  were  to  pay  for  it  when  it  was  put  in 
this  condition,  and  the  title  would  not  pass  to  them  until  these  preliminary 
conditions  had  been  performed  by  Wiley.  If  Wiley  had  not  thus  performed 
these  conditions,  could  he  have  maintained  an  action  against  Hughes  &  Zeek 
for  the  contract  price  of  the  millet? 

There  was  material  error  in  the  ruling  of  the  court  on  the  special  demurrer, 
and  for  this  error  we  recommend  that  the  judgment  of  the  district  court  of 
Elk  county  be  reversed,  and  the  cause  remanded,  with  instructions  to  grant 
a  new  trial. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Atchison,  T.  &  S.  F.  R.  Co.  o.  Burlingame  Township,  in  Osage  County 
and  State  of  Kansas,  a  Corporation. 
{Supreme  Court  of  Kansas.    June  11,  1887.) 

1.  Limitation  op  Actions— Construction  of  Statutes. 

Statutes  of  limitation  are  statutes  of  repose,  which  are  founded  on  sound  policy, 
and  should  be  so  construed  as  to  advance  the  policy  they  were  designed  to  pro- 
mote. 

2.  Same — Running  op  Statute— Perfecting  Right  of  Action. 

Where  preliminary  action  is  essential  to  the  bringing  of  an  action  upon  a  claim 
such  as  is  required  of  the  township  trustee  in  chapter  105  of  the  laws  of  1876.  and 
such  precedent  action  rests  with  the  claimant,  he  cannot  prevent  the  operation  of 
the  statute  of  limitations,  by  long  and  unnecessary  delay  in  taking  such  action,  but 
the  statute  will  begin  to  run  in  a  reasonable  time  after  he  could  by  his  own  act 
have  perfected  his  right  of  action ;  and  such  reasonable  time  will  not,  in  any  event, 
extend  beyond  the  statutory  period  fixed  for  the  bringing  of  such  an  action. 
(Syllabus  by  the  Court.) 

Error  from  Osage  county. 

Geo.  R.  Peck,  A.  A.  Hurd,  and  W.  C.  Campbell,  for  plaintiff  in  error.  Wm. 
Thomson,  for  defendant  in  error. 

Johnston,  J.  This  action  was  brought  by  Burlingame  township,  of  Osage 
county,  to  recover  $7,290,  damages  alleged  to  have  resulted  from  the  building 
of  the  Atchison,  Topeka  &  Santa  Fe  Kail  road  across  a  public  highway  in  Bur- 
lingame township,  in  Osage  county.  It  is  alleged  that  the  highway  was  legally 
laid  out  and  established  long  prior  to  the  construction  of  the  railroad,  and  that 
by  the  construction  of  the  railroad,  which  was  prior  to  January  1,  1884,  the 
highway  was  materially  injured  by  excavations  and  embankments  which  ren- 
dered it  dangerous  for  use  by  the  traveling  public;  that  on  the  third  day  of 
June,  1884,  the  defendant  had  failed,  and  continued  to  fail  for  more  than  90 
days  preceding  that  time,  to  make  good  the  crossing,  and  at  the  time  of  the 
commencement  of  the  action  had  failed  to  do  so;  that  on  the  third  day  of  June, 
1884,  the  township  trustee  of  Burlingame  township  notified  the  board  of 
county  commissioners  of  Osage  county  of  the  facts,  and  made  a  statement  to 
them  showing  the  location  of  the  crossing  and  the  manuer  in  which  it  had 
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been  injured  by  the  construction  of  the  road,  which  was  verified  by  three  resi- 
dent tax-payers  of  the  township;  that  thereupon  the  county  commissioners 
appointed  three  disinterested  householders  to  view  the  crossing,  and  assess  the 
damages  resulting  from  the  construction  of  the  railroad,  designating  June 
17, 1884,  as  the  time  of  meeting,  and  notified  the  railroad  company  of  the  time 
and  place  of  meeting;  that  at  the  time  and  place  designated  the  viewers  met, 
and  from  actual  view  assessed  the  damages,  resulting  to  the  highway  by  rea- 
son of  the  construction  of  the  railroad,  at  $7,290,  and  on  the  eighteenth  day 
of  June,  1884,  they  returned  to  the  township  trustee  a  certificate  under  oath 
of  their  action;  that  thereupon  the  township  trustee  immediately  notified  the 
railroad  company  of  the  amount  of  damages  assessed  by  the  viewers,  and  de- 
manded payment  of  the  same.  It  was  then  alleged  that  on  or  before  the  four- 
teenth day  of  July,  1884,  the  railroad  company  had  constructed  its  railroad 
across  the  highway,  and  had  materially  injured  it  by  excavations  and  embank- 
ments; and  set  forth  that  the  railroad  company  had,  for  more  than  90  days 
preceding  the  fourteenth  day  of  October,  1884,  failed  to  make  good  the  said 
crossing;  and  then  avers  the  giving  of  a  new  notice  by  the  township  trustee, 
and  that  new  proceedings  to  assess  the  damages  against  the  railroad  company, 
the  same  as  those  above  described,  were  had ;  and  the  viewers  then  appointed 
reported  on  the  twentieth  day  of  November,  1884,  that  the  damages  resulting  to 
the  highway  by  the  construction  of  the  railroad  were  the  same  as  the  first  as- 
sessment, $7,290;  that  notice  of  the  assessment  made  was  given  to  the  rail- 
road company,  and  payment  demanded,  but  that  more  than  30  days  elapsed; 
and  the  company  had  failed  to  pay  that  sum,  or  any  portion  thereof.  The  ac- 
tion was  thereupon  brought  by  the  trustee  in  the  name  of  the  township,  and 
judgment  demanded  for  the  sum  of  $7,290. 

The  railroad  company  answered  in  three  paragraphs:  First,  a  general  de- 
nial; second,  that  the  railroad  was  built  across  the  highway  in  1869,  and  that 
the  company  then  restored  the  highway  to  its  former  state,  or  to  such  a  state 
as  not  to  have  necessarily  impaired  its  usefulness,  and  did  all  the  grading 
made  necessary  by  the  embankments  and  excavations  at  that  crossing;  third, 
that  the  railroad  was  constructed  in  1869,  and  long  prior  to  the  ninth  day  of 
March,  1876,  and  "that  said  plaintiff's  cause  of  action,  if  any,  against  said  de- 
fendant, is  a  cause  of  action  created  by  statute,  and  created  by  chapter  105  of 
the  Laws  of  1876,  and  accrued  to  said  plaintiff  at  the  expiration  of  90  days 
from  and  after  March  9, 1876;  and  said  cause  of  action  was  at  the  time  of  the 
commencement  of  this  suit,  and  the  times  mentioned  in  said  plaintiff's  peti- 
tion, and  each  and  all  of  them,  barred  by  the  statute  of  limitations." 

The  township  filed  a  reply  denying  the  allegations  of  the  first  and  second 
counts  of  the  railroad  company's  answer,  and  demurred  to  the  third  count  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  defense.  This 
demurrer  the  court  sustained,  and  to  that  ruling  the  railroad  company  ex- 
cepted. The  case  came  on  for  trial  on  August  25, 1885,  and  the  jury  found  a 
verdict  in  favor  of  the  township  assessing  its  damages  at  $1,128.81. 

We  will  dispose  of  the  case  upon  the  pleadings;  the  only  question  which  we 
need  to  consider  being  whether  there  was  error  in  sustaining  the  demurrer 
to  the  third  ground  of  defense  stated  in  the  answer.  This  is  a  statutory  ac- 
tion, brought  upon  a  liability  arising  under  the  provisions  of  chapter  105  of 
the  Session  Laws  of  1876,  which  went  into  operation  March  9,  1876.  In  sec- 
tion 3  of  that  act  it  is  provided  that  "whenever,  by  the  construction  of  any 
railway  within  this  state,  the  crossing  of  any  public  highway  has  been  or 
shall  be  materially  injured,  either  by  excavations  or  embankments  made  by 
said  railway  company  in  the  construction  of  said  road,  and  the  said  railway 
company  have  failed  to  make  good  the  said  crossing,  and  continue  to  fail  to 
do  so  for  the  space  of  ninety  days  after  the  taking  effect  of  this  act,  it  shall 
be  the  duty  of  the  township  trustee  of  the  proper  township  to  notify  the 
board  of  county  commissioners  of  the  fact,  stating  the  location  of  the  cross* 
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ing,  the  manner  in  which  the  crossing  has  been  injured,  obstructed,  or  de- 
stroyed, verified  by  the  affidavit  of  at  least  three  resident  tax-payers  of  the 
said  township."  It  then  provides  that  it  shall  be  the  duty  of  the  county 
commissioners  to  appoint  viewers,  and  designate  a  time  and  place  when  they 
Bhall  meet  and  view  the  crossing,  and  assess  the  damages  resulting  to  the 
highway  from  the  construction  of  the  railroad,  and  to  give  the  railway  com- 
pany written  notice  of  the  time  and  place  of  such  meeting.  In  section  4  it  is 
provided  that  the  viewers  so  appointed  shall  meet  on  the  day  designated,  and 
from  actual  view  assess  the  damages,  and  shall  return  to  the  township  trus- 
tee a  certificate  under  oath  of  the  amount  of  damages  by  them  assessed.  Sec- 
tion 5  provides  that  it  shall  be  the  duty  of  the  township  trustee,  immediately 
upon  the  filing  of  said  certificate,  to  notify  the  railroad  company  of  the  as- 
sessment made  against  it,  and  demand  payment  of  the  same;  and,  if  the  com- 
pany fail  to  pay  the  amount  for  a  period  of  30  days,  he  is  authorized  to  com- 
mence an  action  for  the  recovery  of  the  amount  of  damages,  and  the  certifi- 
cate of  the  viewers  is  prima  facie  evidence  of  the  amount  of  damages  sus- 
tained. This  action  was  not  begun  for  a  period  of  nearly  15  years  after  the 
building  of  the  road,  nor  until  about  8  years  after  the  passage  of  the  act  un- 
der which  it  is  brought.  On  the  one  hand  it  is  contended  that  the  cause 
of  action  accrued  within  90  days  after  the  taking  effect  of  the  act,  and  on 
the  other  that  it  did  not  accrue  until  the  proceedings  were  instituted  by  the 
township  trustee,  and  demand  for  the  damages  assessed  had  been  made  by 
him.  We  think  the  latter  theory  cannot  be  sustained.  If  it  could,  the  town- 
ship trustee  might  delay  indefinitely  the  institution  of  the  proceedings  and 
the  making  of  the  demand,  which  are  essential  to  the  maintenance  of  the  ac- 
tion. The  statute  makes  it  the  duty  of  that  officer  to  take  the  preliminary 
steps,  and  it  both  enjoins  and  implies  prompt  action  on  his  part.  On  cases 
that  had  arisen  before  the  passage  of  the  act,  it  was  made  his  duty  to  insti- 
tute proceedings  at  the  end  of  90  days  from  the  taking  effect  of  the  act,  and 
on  cases  that  arise  afterwards  it  is  fair  to  say  that  he  is  required  to  act  within 
a  reasonable  time  after  the  crossing  is  injured,  obstructed,  or  destroyed.  The 
nature  of  the  case  is  such  that  he  ought  to  act  with  promptitude.  The  inter- 
est of  the  people  whom  he  represents  forbids  delay.  If  the  crossing  is  de- 
stroyed, and  the  highway  rendered  impassable,  it  is  highly  important  to  the 
public  that  the  trustee  should  early  take  the  steps  which  are  necessary  to  re- 
store and  reopen  the  highway,  and  which  he  alone  can  take.  If  it  has  been 
so  injured  or  obstructed  by  the  railroad  company  as  to  make  it  dangerous  to 
the  life  or  property  of  those  who  attempt  to  use  it,  a  postponement  of  action 
on  his  part  would  be  inexcusable.  If  it  is  a  disputed  question  in  regard  to 
whether  the  railroad  company  had  injured  the  crossing,  or  had  failed  to  make 
it  good  after  constructing  its  railroad  over  the  highway,  it  is  important  to  both 
parties  that  action  should  be  taken  before  the  evidence  upon  the  question  is 
effaced  or  lost.  Certainly  there  is  nothing  in  the  duty  cast  on  the  trustee,  or 
in  the  act  imposing  it,  which  contemplates  a  great  delay  in  perfecting  the 
cause  of  action.  To  permit  a  long  and  indefinite  postponement  would  tend 
to  defeat  the  purpose  of  the  statutes  of  limitations,  which  are  statutes  of  re- 
pose founded  on  sound  policy,  and  which  should  be  so  construed  as  to  ad- 
vance the  policy  they  were  designed  to  promote.  Taylor  v.  Miles,  5  Kan. 
499;  Sibert  v.  Wilder,  16  Kan.  176. 

The  period  prescribed  by  the  legislature  within  which  actions  that  are  based 
on  a  statutory  liability,  as  is  the  present  one,  are  to  be  brought,  is  three  years 
after  the  cause  of  action  accrues,  and  not  afterwards.  Civil  Code,  8  18.  The 
preliminary  steps  essential  to  the  bringing  of  the  action  are  to  be  taken  by  the 
township,  and  these  steps  should  be  taken  within  a  reasonable  time  after  the 
injury  occurs,  or  after  action  is  required  of  the  trustee.  What  is  a  reason- 
able time  is  not  always  easily  defined,  but,  as  diligence  is  required  of  the  trus- 
tee, he  certainly  should  have  taken  the  steps  essential  to  the  bringing  of  the 
v.  14p.no.  5 — 18 
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suit  within  the  statutory  period  fixed  for  the  bringing  of  such  actions.  There 
is  as  much  reason  for  an  early  commencement  of  the  initiatory  proceedings 
as  there  is  for  the  institution  of  the  action  itself. 

Jones  v.  Eisler,  3  Kan.  134,  was  an  action  to  recover  upon  a  promise  to  pay 
a  certain  sum  of  money  when  the  promisor  received  a  payment  from  the  gov- 
ernment, or  as  soon  as  otherwise  convenient;  and  it  was  held  that  it  could 
not  have  been  contemplated  that  if  the  promisor  never  got  his  money  from 
the  government,  or  was  never  in  a  condition  that  he  could  conveniently  pay, 
the  money  was  never  payable,  but  that  in  any  event  it  was  payable  in  a  rea- 
sonable time  after  the  statutory  limitation  would  run.  The  supreme  court  of 
Pennsylvania,  in  considering  the  effect  of  the  statute  of  limitations,  held  that, 
where  a  demand  or  notice  was  necessary  to  found  an  action  upon,  the  right 
of  action  would  be  extinguished  if  there  was  unnecessary  delay  in  making  the 
demand.  Justice  Thompson,  in  giving  the  judgment,  said:  "To give  effect  to 
the  spirit  of  the  statute,  the  law  sometimes,  in  the  absence  of  stipulation  by 
the  parties,  fixes  the  time  when  the  cause  of  action  shall  be  taken  to  have  ac- 
crued by  the  duty  of  diligence  required  of  the  party.  Where  the  time  for  do- 
ing the  act  necessarily  precedent  to  bringing  the  suit  is  indefinite,  it  allows  a 
reasonable  time.  When  that  reasonable  time  has  elapsed,  the  duty  of  diligence 
begins,  and,  if  this  consists  in  the  assertion  of  a  legal  right,  then  is  the  time 
from  whence  the  statute  should  begin  to  run."  Morrison  v.  MvXlin,  34  Pa. 
St.  12. 

In  Railroad  Co.  v.  Byers,  32  Pa.  St.  22,  it  was  held  that,  where  a  call  was 
necessary  to  precede  a  suit  for  a  railroad  subscription,  it  must,  by  analogy  to 
the  operation  of  the  statute  of  limitations,  be  made  within  the  time  fixed  as  a 
bar  against  such  suit. 

In  Codman  v.  Rogers,  10  Pick.  112,  it  was  ruled  that,  if  a  demand  was  es- 
sential to  the  maintenance  of  an  action,  it  must  be  made  within  a  reasonable 
time,  and  that  what  is  to  be  considered  a  reasonable  time  must  depend  upon 
the  circumstances  of  the  case;  but,  if  no  cause  for  delay  is  shown,  the  de- 
mand should  be  made  within  the  time  limited  for  bringing  the  action,  and  is 
not  in  time  afterwards. 

In  Steele  v.  Steele,  25  Pa.  St.  154,  the  effect  of  the  claimant's  delay  upon  the 
starting  of  the  statute  of  limitations  was  considered,  and  it  was  there  said 
that  "a  parly  cannot  stop  the  running  of  the  statute  of  limitations  by  his  own 
negligence,  or  by  any  arrangements  for  his  own  convenience." 

The  same  doctrine  was  strongly  sustained  in  Palmer  v.  Palmer,  36  Mich. 
487.  in  an  action  upon  a  promissory  note  payable  30  days  after  demand,  where 
a  demand  had  not  been  made  until  after  the  statutory  period  of  limitation 
had  elapsed.  In  that  case  the  court  said:  "Ifa  creditor  has  the  means  at  all 
times  of  making  his  cause  of  action  perfect,  it  would  be  unjust  and  oppres- 
sive to  hold  that  he  could  postpone  indefinitely  the  time  for  enforcing  his 
claim  by  failing  to  present  it.  He  is  really  and  in  fact  able  at  any  time  to 
bring  an  action  when  he  can  by  his  own  act  fix  the  time  of  payment.  It  is 
no  stretch  of  language  to  hold  that  a  cause  of  action  accrues,  for  the  purpose 
of  setting  the  statute  in  motion,  as  soon  as  the  creditor  by  his  own  act,  and 
in  spite  of  the  debtor,  can  make  the  demand  payable. " 

The  township,  by  its  own  act,  could  have  perfected  its  cause  of  action  re- 
gardless of  the  wish  or  action  of  the  other  party;  and  within  the  foregoing 
principles  and  the  allegations  of  the  answer  the  action  was  barred.  No  ex- 
cuse is  given  for  the  long  delay,  and  it  does  not  appear  that  it  resulted  from 
the  action  of  the  railroad  company.  The  precedent  action  might  have  been 
taken  in  1876,  but,  as  we  have  seen,  the  plaintiff  below  has  remained  quiet 
for  about  15  years  since  the  alleged  injury  occurred,  and  about  8  years  after 
the  claim  for  the  injury  should  have  been  perfected  and  sued  upon  by  the 
township  trustee.  Eight  years  is  a  longer  time  than  is  allowed  by  law  for 
the  commencement  of  any  action  for  the  recovery  of  money,  and  muoh  longer 
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than  the  time  within  which  an  action  for  a  statutory  liability  may  be  brought. 

For  the  error  pointed  out  the  judgment  of  the  district  court  must  be  re- 
versed, and  the  cause  remanded  for  such  action  as  may  properly  be  taken. 

(All  the  justices  concurring.) 


Kansas  Portbctivb  Union  v.  Whitt  and  others. 
(Supreme  Court  of  Kansas.    June  11,  1887.) 

1.  Life  Insurance — Proof  of  Death — Waiver. 

After  the  death  of  a  person  holding  a  policy  of  insurance,  and  the  Insurance  com- 
pany is  notified  of  his  death  by  the  beneficiary  named  in  said  policy,  and  the 
company  refuses  to  pay  upon  the  grounds  that  deceased  was  not  a  member  of  the 
company,  and  that  the  policy  bad  been  canceled  for  non-payment  of  a  note  given 
for  membership  fee,  held,  that  no  formal  proof  was  necessary,  and  that  by  denying 
all  liability  the  company  waived  proof  of  death. 

2.  Same — Forfeiture  or  Policy — Extension  op  Time. 

Where  a  policy  contains  no  express  stipulation  that  the  failure  to  pay  a  note 
given  for  membership  when  due  would  render  the  policy  void,  and  after  a  note  so 
given  becomes  due  the  time  of  payment  is  extended  by  the  company,  and  death 
occurs  before  this  time  of  payment  runs  out,  held,  that  no  forfeiture  of  the  certifi- 
cate of  membership  can  be  declared  for  non-payment  of  the  note  when  first  due. 

3.  Mutual  Benefit  Society— Policy— Assessments. 

Where  a  policy  contains  an  undertaking  on  the  part  of  the  insurance  company 
to  pay  the  beneficiary  therein  named  $2,000  upon  the  death  of  the  insured,  and  not 
to  exceed  75  per  cent,  of  the  assessments  collected,  the  beneficiary  may  recover  on 
said  policy  without  proving  demand  on  the  company  to  make  assessments,  or  show- 
ing that  sssessment8  have  been  made,  or,  if  made,  the  amount  collected  thereon. 
(Syllabus  by  Clogtton,  C.) 

Error  from  Rice  county. 

This  action  was  commenced  upon  a  policy  of  insurance  issued  June  3, 1884, 
by  the  Kansas  Protective  Union  to  Andrew  Whitt,  husband  and  father  of  the 
defendants  in  error.  Trial  at  the  May,  1885,  term  of  the  Rice  county  district 
court,  and  judgment  for  the  plaintiffs,  defendants  in  error,  for  $2,048.82, 
principal  and  interest,  and  defendant  brings  the  case  here  on  error. 

Foster  cfc  Hay  ward,  for  plaintiff  in  error.  O.  C.  Cowgill  and  E.  A.  Austin* 
fox  defendants  in  error. 

Clogston,  0.  The  policy,  the  foundation  of  this  controversy,  contains  the 
following  undertaking  on  the  part  of  the  company:  "The  said  union  does 
hereby  promise  and  agree  to  pay  •  •  *  the  sum  of  two  thousand  dollars 
to  Ellen  Whitt,  (wife.)  or  her  executors,  administrators,  or  assigns,  within 
sixty  days  from  the  close  of  the  quarter  in  which  satisfactory  proofs  of  the 
death  during  the  continuance  of  this  certificate  of  the  above  named  member 
are  received.  It  is  provided,  however,  that  the  sum  thus  to  be  paid  is  con- 
ditioned upon  assessments  made  therefor,  and  shall  in  no  case  exceed  seventy- 
five  per  centum  of  the  amount  received  thereon."  The  policy  also  contains 
some  12  conditions,  but  two  of  which  are  brought  into  question  in  this  action, 
and  are  as  follows:  "That  the  annual  dues  and  assessments,  and  any  note 
given  for  any  indebtedness  to  the  union,  shall  be  paid  on  or  before  the  day 
on  which  they  became  due."  "That  if  the  certificate  becomes  a  claim  before 
the  sum  of  ten  dollars  for  each  one  thousand  dollars  of  indemnity  named 
shall  have  been  received  from  payments  made  thereon  for  benefit  of  the  re- 
serve fund  of  this  union,  the  right  is  reserved  by  this  union  to  deduct  such 
deficiency  from  the  amount  due  the  beneficiary  under  this  certificate." 

The  plaintiff  in  error  contends  that  it  is  not  liable  on  this  policy — First, 
because  no  proof  of  death  was  furnished  by  the  defendants,  as  required  by  the 
conditions  of  the  policy;  seoond,  that  the  certificate  of  membership  was  can- 
celed for  non-payment  of  note  given  for  membership  fee  at  its  maturity; 
third,  the  court  erred  in  refusing  to  allow  the  plaintiff  to  prove  by  their  sec- 
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rotary  that  one  Doyle  was  not  their  general  agent;  fourth,  defendants  in  er- 
ror failed  to  show  that  assessments  had  been  made,  and  whether  collected  or 
paid  in;  fifth,  the  judgment  was  too  large  by  $20.  These  five  assignments 
are  all  the  errors  claimed  and  discussed  in  the  plaintiff's  brief,  and  we  will 
take  them  up  in  the  order  presented. 

The  evidence  established  the  following  facts:  At  the  time  Andrew  Whitt 
became  a  member  of  the  Kansas  Protective  Union  the  fee  of  membership  was 
eight  dollars;  that  in  payment  of  that  sum  he  gave  his  note,  due  August  30, 
1884,  and  after  the  note  became  due  he  wrote  to  the  company  for  an  exten- 
sion, which  was  granted,  until  November  1, 1884;  that  on  November  26th  he 
died,  and  October  30th  his  son,  one  of  the  defendants  in  error,  wrote  to  the 
secretary,  inclosing  eight  dollars,  and  signed  his  father's  name  to  the  letter; 
that  immediately  after  the  death  of  Andrew  Whitt  the  beneficiary  in  the  policy 
informed  one  Doyle,  who  was  the  general  agent  of  the  defendant,  living  in 
Sterling,  Kice  county,  of  such  death,  and  requested  him  to  inform  his  com- 
pany, which  he  did  by  letter  on  November  4th,  and  in  reply  thereto  he  was 
informed  by  the  company  that  Whitt  was  not  a  member  of  their  company, 
his  certificate  of  membership  having  been  canceled  for  non-payment  of  note 
given  in  payment  for  membership  fee,  and  that  they  were  not  liable  and  would 
pay  nothing;  that  it  was  the  rule  and  custom  of  the  company,  upon  being 
notified  of  the  death  of  one  of  its  members,  to  at  once  forward  the  propei 
blanks  on  which  to  make  proof  of  death,  as  required  by  their  rules.  No  such 
blanks  were  furnished  to  the  beneficiaries,  and  no  proof  of  death  was  made. 

Under  this  evidence  we  think  no  proof  was  required  of  the  beneficiaries  of 
the  death  of  Whitt.  The  union  had  disclaimed  their  liability,  and  insisted 
that  the  certificate  of  membership  had  been  canceled,  and  for  that  reason  they 
sent  no  blanks  for  proof  of  death.  Had  they  simply  refused  to  pay  because 
no  proof  of  death  had  been  made,  then  that  objection  would  have  been  good ; 
but,  as  the  union  disclaimed  on  other  grounds,  they  must  rely  upon  the  ob- 
jection then  made. 

The  court  instructed  the  jury  that  the  denying  of  the  liability  on  the  part  of 
the  union  to  pay  the  loss  was  a  waiver  by  the  company  of  its  right  to  demand 
the  proper  proof  of  death,  and  we  think  the  authorities  fully  sustain  this  rule 
laid  down  in  the  charge  upon  this  point.  In  Norwich  <fe  N.  F.  Transp* 
Co.  v.  Western  Mass.  Ins.  Co.,  34  Conn.  561,  the  court  held  that  presen- 
tation of  proof,  under  such  circumstances,  was  of  no  importance  to  either 
party,  as  the  law  rarely,  if  ever,  requires  the  observance  of  an  idle  formality, 
especially  after  the  parties  for  whose  benefit  the  original  stipulation  was  made 
had  rendered  conformity  thereto  u n necessary  and  pract i cally  superfluous.  See, 
also,  MoBride  v.  Republic  Fire  Ins.  Co.,  30  Wis.  562;  Insurance  Co.  v, 
O'Connor,  29  Mich.  241 ;  Aurora  Fire <&  Jf.  Ins.  Co.  v.  Kranich,  36  Mich.  289; 
Donahue  v.  Insurance  Co.,  56  Vt.  382, 

2.  Was  the  policy  forfeited  by  the  non-payment  of  the  note?  We  think 
not.  In  the  first  place,  there  is  no  clause  in  the  certificate  that  by  reason  of 
no  rpayment  the  certificate  shall  become  void.  Of  the  12  conditions  thereto, 
two  or  more  contain  the  provision  providing  for  a  forfeiture  upon  non-com- 
pliance, and  rendering  the  certificate  void.  This  certificate  was  prepare  by 
the  company,  and  its  construction  must  be  considered  strictly  against  them. 
If  they  desired  to  render  the  policy  void  by  reason  of  non-payment,  they  ought 
to  have  provided  for  that  forfeiture.  But  outside  of  this,  after  the  note  be- 
came due,  Whitt  requested  their  agent  Doyle  to  write  to  the  company,  and 
have  the  time  of  payment  extended  to  November  1st,  and  in  reply  the  com- 
pany wrote  that  no  suit  would  be  brought  upon  the  note  until  after  Novem- 
ber 1st.  Now,  the  request  must  govern  in  this  case,  and  it  can  make  but 
little  difference  in  what  language  the  reply  was  couched.  It  was  enough, 
whatever  was  said,  to  say,  in  concluding  their  letter,  "as  requested."  "As 
requested"  meant  that  the  time  would  be  extended,  and  that  no  suit  would 
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be  brought  until  after  November  1st.  This  was  practically  extending  the 
time  of  payment,  and  nothing  was  due  on  that  note  at  "Whitt's  death.  On 
October  30th  young  Whitt  sent  the  money  due  on  the  note.  This  is  not  de- 
nied or  disputed;  but  counsel  for  plaintiff  in  error  insists  that  because  young 
Whitt  signed  his  dead  father's  name  to  the  letter,  that  It  was  a  payment  after 
Whitt's  death.  What  difference  could  it  make  to  the  union?  The  payment 
of  the  money  was  all  they  had  a  right  to  demand.  It  was  paid  before  due. 
Can  they  complain  because  the  boy  thought  he  had  to  send  the  money  in  the 
name  of  his  dead  father?  And  if  they  did  not  consider  this  a  payment,  why 
retain  th«  money?  They  cannot  be  heard  to  say,  after  receiving  and  keeping 
the  money,  that  it  was  no  payment  on  the  note,  because  of  Whitt's  death. 

3.  The  court  committed  no  error  in  refusing  to  let  the  secretary  testify  aa 
to  whether  Doyle  was  the  general  agent  of  the  union.  The  plaintiff's  peti- 
tion alleged  such  agency,  and  the  allegation  was  not  denied  under  oath  by 
the  defendant's  answer,  and  therefore  admitted.  Even  the  copy  of  the  cer- 
tificate attached  to  the  petition,  and  made  a  part  of  it,  bore  the  indorsement, 
"A.  P.  H.  Doyle,  General  Agent;"  and,  if  the  evidence  had  been  competent, 
the  error  in  excluding  it  was  immaterial,  for  what  was  done  by  Doyle  would 
have  been  just  as  binding  upon  the  union  if  performed  by  a  stranger.  What 
he  did  was  done  at  the  request  of  the  Whitts,  as  their  agent,  and  not  as  the 
agent  of  the  union. 

4.  Plaintiff  also  insists  that  there  was  a  failure  of  proof  to  show  that  the 
assessments  had  been  made  or  collected,  and  the  amount,  if  collected.  There 
was  no  necessity,  we  think,  for  such  proof.  The  undertaking  on  the  part  of 
the  union  was  to  pay  the  beneficiary  of  Whitt,  after  his  death,  $2,000,  but 
not  to  exceed  75  per  cent,  of  the  amount  of  the  assessments,  if  the  amount 
exceeded  $2,000.  The  plaintiff  in  error  had  charge  of  these  assessments,  and 
they  knew  if  such  sum  would  be  realized  from  the  assessments.  The  burden 
of  proof  would  be  upon  the  company  to  show  the  amount  realized  or  collected, 
and  not  upon  the  plaintiffs.  They  made  no  complaint  to  the  beneficiary  about 
the  amount  due.  They  were  not  going  to  pay  anything;  denied  all  liability, 
not  because  the  assessments  had  not  been  made  or  paid,  but  because  they 
claimed  that  Whitt's  certificate  had  been  canceled  by  non-payment.  Fair 
dealing  on  the  part  of  the  company  would  require  that  it  make  a  statement  to 
the  beneficiaries  of  its  reasons  for  non-payment.  It  had  no  right  to  pretend 
and  give,  as  an  excuse  for  non-payment,  one  reason  before  the  suit,  and  now 
another. 

5.  And,  lastly,  the  plaintiff  in  error  insists  that,  if  they  are  liable  un- 
der this  certificate,  the  judgment  rendered  was  for  $20  too  much;  but  it 
seems  from  the  record  that  this  objection  was  made  for  the  first  time  in 
this  court.  The  certificate  itself  shows  that  the  company  had  a  right  to  re- 
tain or  deduct  $10  from  each  $1,000,  but  it  is  nowhere  shown  that  tljey  made 
claim  to  this  right.  The  union  reserved  the  right  to  make  this  deduction,  but, 
like  any  other  right,  they  might  waive  it.  Had  they  suggested  this  right, 
and  made  their  claim  to  the  court,  that  amount  would  have  been  deducted 
from  the  judgment;  but  they  made  no  such  request  or  claim,  and  they  are  es- 
topped from  claiming  it  here. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


State  v.  McNaught. 

(Supreme  Court  of  Kansas.     June  11,  1887.) 
1.  Criminal  Practice— Verdict— Counts. 

A  verdict  of  guiltv  on  one  count,  in  a  criminal  complaint,  saying  nothing  as  to 
other  counts,  is  equivalent  to  a  verdict  of  not  guilty  as  to  sucli  dther  counts. 
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2.  Samb^-Nbw  Tbial—What  Opew. 

And  where  such  a  verdict  has  been  rendered,  and  the  defendant  procures  a  new 

trial,  he  can  be  tried  at  the  new  trial  only  for  the  offense  charged  in  the  count  upon 

which  he  was  fonnd  guilty  at  the  former  triaL 
(Syllabus  by  the  Court,) 

Appeal  from  Crawford  county, 

8.  B.  Bradford,  Atty.  Gen.,  and  John  A.  Rankin,  for  the  State.  John  T. 
Voss,  for  appellant. 

Valentine,  J.  On  July  8, 1885,  a  complaint  was  filed  before  a  justice  of 
the  peace,  charging  in  four  separate  counts  Joseph  E.  McNaught  with  viola- 
tions of  the  prohibitory  liquor  law.  On  July  17  to  20,  1885,  a  trial  was  had 
upon  this  complaint,  before  the  justice  of  the  peace  and  a  jury,  and  the  jury 
rendered  the  following  verdict,  to- wit:  "We,  the  jury,  find  the  defendant 
guilty  as  charged  in  the  second  count  in  the  complaint."  Upon  this  verdict 
the  justice  of  the  peace  rendered  judgment,  imposing  upon  the  defendant  a 
fine  and  imprisonment.  On  July  20, 1885,  the  defendant  appealed  "from  said 
judgment"  to  the  district  court,  where,  on  August  28  to  September  1,  1885, 
the  case  was  again  tried  before  the  court  and  a  jury  upon  all  the  counts;  the 
defendant,  however,  objecting  to  being  tried  upon  any  count  except  the 
second;  and  on  September  1,  1885,  the  jury  rendered  the  following  verdict, 
to-wit:  "We,  the  jury,  find  the  defendant,  Joseph  £.  McNaught,  guilty  as 
charged  in  the  fourth  count  in  the  complaint  in  this  action,  in  the  form  and 
manner  therein  charged,  under  the  election  of  the  county  attorney  therein." 

On  September  11,  1885,  the  court  granted  a  new  trial,  and  continued  the 
case  till  the  next  term.  At  the  next  term,  and  on  January  11  to  18,  1886, 
the  defendant  was  again  tried  before  the  court  and  a  jury  on  all  the  counts; 
the  defendant  objecting,  and  claiming  that  he  had  already  been  acquitted 
upon  all  the  counts;  and  the  jury  found  the  following  verdict,  to-wit:  "We, 
the  jury,  find  the  defendant,  Joseph  E.  McNaught,  guilty  as  charged  in  first, 
second,  third,  and  fourth  counts  in  the  complaint  in  this  case,  in  the  form 
and  manner  therein  charged."  On  January  14,  1886,  the  defendant  moved 
for  a  new  trial,  which  motion  was  heard  on  January  21,  1886,  and  was  over* 
ruled  with  respect  to  the  first  and  second  counts,  and  sustained  with  respect 
to  the  third  and  fourth  counts.  On  the  same  day  a  motion  in  arrest  of  judg- 
ment was  made  and  overruled;  and  then  the  court  rendered  judgment  against 
the  defendant  upon  the  first  and  second  counts,  sentencing  turn  to  pay  a  fine, 
and  to  be  imprisoned  in  the  county  jail,  and  requiring  him  to  pay  the  costs  of 
the  prosecution;  and  from  this  judgment  the  defendant  appeals  to  this  court. 

The  defendant  claims  that,  as  he  was  tried  in  the  justice's  court  upon  the 
entire  charge,  and  found  guilty  only  upon  the  second  count  of  the  complaint, 
he  was  in  effect  acquitted  as  to  the  other  counts,  and  that  he  could  never  law-* 
fully  be  again  tried  except  upon  the  second  count,  upon  which  count,  and  that 
only,  he  obtained  a  new  trial  by  appealing  to  the  district  court.  And  he 
further  claims  that  as  he  was  put  upon  his  trial  in  the  district  court,  and 
there  tried  against  his  will  upon  all  the  counts,  and  found  guilty  only  as 
charged  in  the  fourth  count,  he  was  virtually  acquitted  as  to  all  the  other 
counts.  In  other  words,  he  claims  that,  in  legal  effect,  he  was  acquitted  in 
the  justice's  court  upon  the  first,  third,  and  fourth  counts,  and  that  he  was 
acquitted  in  the  district  court  upon  the  first,  second,  and  third  counts;  and 
therefore  that  in  the  two  counts,  and  upon  the  first  two  trials,  he  was,  in 
legal  effect,  acquitted  upon  all  the  counts  of  the  complaint,  and  could  not 
again  be  legally  tried  upon  any  of  such  counts.  He  raised  this  question  in 
the  district  court  in  various  ways, — by  a  plea  in  bar,  by  objecting  to  any  trial, 
by  objecting  to  any  evidence  being  introduced,  and  by  motion  in  arrest  of 
judgment ;  but  the  court  below  held  that  he  could  be  tried  again  upon  all  the 
counts,  and  he  was  so  tried  and  sentenced  upon  two  of  tnem,  and  a  new  trial 
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was  granted  as  to  the  other  two.  We  think  the  court  below  erred  in  holding 
that  the  defendant  could  be  tried  again.  Mr.  Wharton,  in  his  work  on  Crim- 
inal Pleadings  and  Practice,  uses  the  following  language:  "A  verdict  of  guilty 
on  one  count,  saying  nothing  as  to  the  other  counts,  is  equivalent  to  a  verdict 
of  not  guilty  as  to  such  other  counts."  Whart.  Crim.  PI.  &  Pr.  (8th  Ed.)  § 
740.  See,  also,  upon  this  subject,  the  following  cases :  Weinzorpflin  v.  8 tatey 
7  Blackf.  186;  Bonnell  v.  State,  64  Ind.  498;  Dawson  v.  State,  65  Ind.  442; 
Sittings  v.  State,  56  Ind.  101;  Nabors  v.  State,  6  Ala.  200;  Bell  v.  State, 
48  Ala.  684;  Qtienther  v.  People,  24  K.  Y.  100;  State  v.  Phinney,  42  Me. 
384;  State  v.  Watson,  63  Me.  128;  State  v.  Kattlemann,  35  Mo.  105;  State 
v.  Cofer,  68  Mo.  120;  0' Brian  v.  Com.,  9  Bush,  333;  Com.  v.  Bennet,  2  Va. 
Cas.  235;  Kirk  v.  Com.,  9  Leigh,  G27;  Qirls  v.  Com.,  22  Pa.  St.  351. 

Of  course,  the  jury  ought  to  make  a  finding  with  respect  to  each  separate 
count,  for  in  all  cases  like  this  each  separate  count  charges  a  separate  and 
distinct  offense.  State  v.  Chandler,  31  Kan.  201,  203,  204,  1  Pac.  Kep.  787. 
Also  see  the  reasoning  in  the  case  of  In  re  Donnelly,  30  Kan.  427  et  seq.,  X 
Pac.  Kep.  778.  But  when  the  verdict  of  the  jury  is  silent  as  to  some  one  or 
more  of  the  counts,  and  contains  a  finding  of  guilty  as  to  the  other  counts,  it 
must  be  presumed  that  the  jury  intended  to  find,  as  to  the  counts  concerning 
which  the  verdict  is  silent,  that  the  defendant  was  not  guilty.  Such,  we 
think,  is  the  universal  belief  in  practice.  But,  whatever  may  have  been  the 
actual  intention  of  the  two  juries  that  tried  this  case  at  the  first  two  trials,  it 
necessarily  follows  from  section  10  of  the  bill  of  rights  of  the  constitution 
that  the  defendant  could  not  again  be  tried  after  such  two  trials.  That  sec- 
tion provides,  among  other  things,  as  follows:  MXo  person  shall  *  *  * 
be  twice  put  in  jeopardy  for  the  same  offense." 

The  case  of  the  State  v.  McCord,  8  Kan.  232,  is  however  cited  as  authority 
for  the  ruling  of  the  court  below.  Now,  that  case  has  no  application  to  this 
case.  In  that  case  there  was  only  one  count  in  the  information,  and  only  one 
offense  was  charged,  that  of  felonious  homicide,  including  its  various  degrees, — 
as  murder  in  two  degrees,  and  manslaughter  in  four  degrees;  and  the  entire 
charge  in  that  case  was  founded  upon  one  single  set  of  facts.  In  that  case  the 
whole  case,  and  everything  in  it,  had  to  be  tried  atone  and  the  same  time,  and 
upon  conviction  only  one  judgment  could  be  rendered,  and  only  one  sentence 
could  be  pronounced.  It  could  not  have  been  separated  into  parts,  and  one 
part  tried  at  one  time  and  another  part  at  another;  and  after  the  trial  was  had, 
and  a  conviction  by  the  jury,  there  could  not  have  been  a  new  trial  granted  as 
to  one  part  and  a  sentence  pronounced  as  to  the  other  parts.  In  all  this  the 
present  case  differs  from  that.  In  the  present  case  there  are  four  separate 
counts,  and  each  count  charges  a  separate  and  distinct  offense.*  The  offense 
stated  in  one  count  has  no  connection  with  any  offense  stated  in  any  one  of 
the  other  counts.  Each  offense  is  founded  upon  a  wholly  different  state  of 
facts,  and  each  could  be  prosecuted  in  a  separate  action;  and,  even  when  they 
are  all  combined  in  one  prosecution,  they  must  be  prosecuted  as  separate  of- 
fenses, and  a  separate  judgment  must  be  rendered  upon  each  count,  and  for 
each  separarte  offense.  State  v.  Chandler,  31  Kan.  201, 1  Pac.  liep.  787;  In 
re  Donnelly,  30  Kan.  429,  1  Pac.  liep.  778. 

Counsel  for  the  defendant  urges  many  other  grounds  for  a  reversal  of  the 
judgment  of  the  court  below,  out,  as  such  judgment  must  be  reversed  for  the 
reasons  already  stated,  we  do  not  think  that  it  is  necessary  to  comment  upon 
any  of  such  ottier  grounds.    Judgment  reversed. 

(All  the  justices  concurring.) 
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Blake  v.  Rider  and  another. 
(Supreme  Court  of  Kansas.    June  11,  1887.) 

ATtACHMBjrr— tarrr— Real  Estate. 

When  an  order  of  attachment,  issued  against  a  non-resident,  is  levied  upon  a 
large  number  of  town  lots,  the  failure  of  the  officer  who  served  the  order  to  plauo 
a  copy  thereof  on  each  separate  lot  does  not  render  the  service  of  the  order  void. 
(Syifabus  fry  SRmpson,  C.) 

Error  from  Ellsworth  county. 

James  and  W.  B.  Rider  commenced  an  action  against  J.  O.  Briscoe,  a  non- 
resident of  the  state,  and  on  the  twenty-ninth  day  of  January,  1885,  about 
10  o'clock  in  the  morning,  caused  an  attachment  to  be  levied  on  a  number 
of  town  lots  in  Briscoe's  First  and  Second  additions  to  the  town  of  Ellsworth. 
At  the  time  of  the  service  of  the  attachment,  all  the  lots  were  unoccupied  and 
un inclosed.  The  sheriff  attached  said  lots,  and  appraised  them.  A  copy  of  the 
order  of  the  attachment  was  posted  on  lot  No.  1,  and  not  on  any  of  the  other 
lots.  Only  one  copy  of  the  order  was  posted.  The  sheriff's  return  shows 
that  he  took  possession  of  the  lots,  and  holds  them  subject  to  the  order  of  the 
court.  The  plaintiff  in  error  is  a  purchaser  from  J.  O.  Briscoe,  having 
bought  at  12  o'clock  m.  of  the  same  day  at  which  the  attachment  was  levied 
at  10  o'clock.  So  far  as  the  record  shows,  be  was  a  purchaser  in  good  faith, 
Briscoe  having  been  indebted  to  him  in  a  large  sum  of  money. 

His  deed  was  filed  for  record  at  1:40  P.  m.  on  the  same  day  it  was  executed. 
The  return  of  the  order  of  attachment  was  filed  in  the  office  of  the  clerk  on 
the  thirtieth  of  January .  Personal  service  of  summons  was  made  on  Briscoe 
in  this  action  at  4  p.  m.  of  the  twenty-ninth  of  January.  The  plaintiff  in 
error  comes  into  the  district  court  of  Ellsworth  county,  and  files  his  motion 
to  discharge  the  attachment  issued  in  the  case,  for  the  reason  that  Briscoe 
had  made  and  delivered  to  Blake  "a  good  and  sufficient  conveyance  to  the 
lots  before  any  notice,  summons,  or  attachment  papers  were  served  on  Bris- 
coe;" and  for  the  further  reason  that  the  attachment  was  void  because  as 
each  town  lot  was  a  separate  and  distinct  tract  of  realty,  and  was  unoccupied, 
no  copy  of  said  order  of  attachment,  or  any  other  notice  whatever,  was  by 
the  attaching  officer  placed  upon  said  lots.  There  was  evidence  heard  upon 
the  motion  of  Blake,  and  it  was  overruled.  He  brings  the  case  here  to  re- 
verse that  ruling. 

Lloyd  &  Evans,  for  plaintiff  in  error.  L.  H.  Seaver  and  Qarver  &  Bond, 
for  defendants  in  error. 

Simpson,  0.  It  is  suggested  by  counsel  for  defendants  in  error  that  the 
plaintiff  in  error  does  not  come  within  Long  v.  Murphy,  27  Kan.  375,  be- 
cause his  interest  in  the  property  attached  was  acquired  subsequent  to  the 
lien  of  the  attachment;  but  as  this  is,  in  another  aspect,  the  vital  question  in 
the  case,  we  prefer  not  now  to  pass  upon  that  proposition.  There  can  be  no 
question  but  that  the  attachment  lien  was  prior  to  the  execution  and  delivery 
of  the  deed  of  Briscoe  to  the  plaintiff  in  error,  if  the  attachment  proceedings, 
or  rather  the  manner  of  its  service  by  the  sheriff,  were  of  any  validity.  It  is 
urged  that,  as  the  lots  were  separate  and  distinct  tracts  of  real  estate,  it  was 
the  duty  of  the  sheriff  to  have  posted  a  copy  of  the  order  of  attachment  on 
each  lot,  instead  of  but  one,  and  that,  in  consequence  of  his  neglect  so  to  do, 
the  attachment  is  void.  We  think  this  question  fairly  determined  by  the 
case  of  Wilkins  v.  Tourtellott,  28  Kan.  825. 

The  facts  are  much  stronger  here  than  in  that  case,  because  in  the  reported 
case  the  return  of  the  officer  did  not  show  that  any  attempt  had  been  made  to 
leave  on  the  land  a  copy  of  the  order  of  attachment,  and  that,  at  most,  it  was 
an  irregularity,  rather  than  a  fatal  defect.  As  it  was  claimed  that,  as  a  mat- 
ter of  fact,  the  sheriff  did  leave  a  copy  of  the  order  on  the  place,  but  failed  to 
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bo  state  in  the  return,  he  was  permitted  to  amend  the  return  in  that  respect. 
Here  the  return  of  the  sheriff,  as  embodied  in  the  record,  recites:  "And  I 
took  possession  of  and  now  hold,  subject  to  the  order  of  the  court,  the  fol- 
lowing described  property,  as  the  property  of  the  said  defendant,  at  the  suit 
of  the  within-named  plaintiffs,  [here  follows  a  description  of  the  real  estate;] 
and,  finding  no  person  occupying  and  in  possession  of  said  tracts  of  real  es- 
tate, I  posted  in  a  conspicuous  place  thereon  a  copy  of  the  within  order." 

Now,  the  main  object  of  the  requirement  that  a  copy  of  the  order  should  be 
placed  in  some  conspicuous  place  on  the  land,  where  the  attachment  is  levied 
on  unoccupied  real  estate,  is  in  aid  of  service  on  the  defendant  in  the  attach* 
ment  proceedings.  It  is  another  effort  to  inform  the  defendant  that  he  has 
been  sued.  It  is  invariably  the  fact  that  anon-resident  owner  of  unimproved 
land  has  some  resident  agent  in  the  neighborhood,  and  the  law  attempts  to 
utilize  it  in  bringing  home  to  the  defendant  knowledge  of  the  pendency  of 
the  action.  We  have  no  doubt  but  that  in  many  cases  persons  whose  real 
estate  has  been  made  the  object  of  an  attachment  lien  derive  their  first 
knowledge  of  the  suit  from  such  a  fact;  but  in  this  case,  within  a  few  hours 
after  the  levy,  a  personal  service  of  the  summons  was  served  on  the  defend- 
ant in  the  attachment  suit,  so  that  it  is  not  in  fact  a  practical  question  in 
this  case  as  to  whether  the  notice  was  posted  on  all  instead  of  but  one  of  the 
town  lots.  All  we  do  hold  is  that  the  failure  to  post  or  leave  a  copy  of  the  or- 
der on  all  the  lots  does  not  render  the  attachment  proceedings  void.  The  pur- 
pose for  which  this  motion  to  discharge  the  attachment  lien  on  these  town 
lots  is  used  in  this  action  is  virtually  to  try  the  title  to  the  lots.  It  is  dispos- 
ing of  the  title  to  real  estate  in  a  very  summary  manner,  and  we  do  not  want 
to  be  understood  as  expressing  any  opinion  except  as  to  the  effect  of  the  re- 
quirement lo  leave  a  copy  of  the  order  on  the  real  estate  attached. 

We  see  no  error  in  the  ruling  of  the  court  below,  and  therefore  recommend 
that  it  be  affirmed. 

By  the  Court.    It  is  so  ordered ;  all  the  justices  concurring. 


Downing  v.  City  or  Miltonvalb. 

(Supreme  Court  of  Kansas.    June  11, 1887.) 

1.  Evidence — Judicial  Notick— Ordinance. 

Where  a  conviction  is  had  for  the  violation  of  a  city  ordinance,  and  appeal  to  the 
district  court,  the  ordinance  of  the  city  need  not  be  introduced  in  evidence.  The 
district  court  should  take  judicial  notice  of  such  ordinance.  But  where  said  or- 
dinance is  given  in  evidence  over  the  objection  of  the  defendant,  held  not  error. 

2.  Municipal  Corporations — Ordinance— Adoption  of. 

In  a  city  of  the  second  class  the  records  of  the  city  council  need  not  show  that  an 
ordinance  was  adopted  by  sections.    Held  valid  if  the  journal  shows  the  ordinance 
was  placed  on  its  final  passage,  and  the  vote  thereon  by  yeas  and  nays,  and  that  a 
majority  voted  in  favor  of  its  passage. 
8.  Same — Publication  of— Evidence. 

Where  the  record  of  an  ordinance  has  a  note  appended  thereto,  containing,  among 
other  things,  that  the  ordinance  was  duly  published,  and  the  date  of  its  publica- 
tion, held  valid,  unless  it  is  shown  that  said  ordinance  was  not  published,  and  the 
burden  of  such  proof  rests  on  the  defendant. 

(Syllabus  by  ClogsUm,  O.) 

Appeal  from  Cloud  county. 

This  was  a  prosecution  for  disturbing  the  peace  and  quiet  of  certain  per- 
sons in  the  city  of  Miltonvale.  Prosecution  under  an  ordinance  of  the  city. 
Trial  before  the  police  judge.  Conviction,  and  appeal  t^  the  district  court 
Trial,  conviction,  and  sentence  at  the  October  term,  1886,  and  defendant  ap- 
peals to  this  court 
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jr.  PP.  Sheaf  Or,  for  appellant.  S.  Z).  Houston,  Jr.,  and  D.  Soott,  for  ap- 
pellee. 

Clogston,  C.  The  only  question  is,  was  the  ordinance  under  which  the 
defendant  was  convicted  valid  ?  The  objections  urged  are — First,  that  the 
court  erred  in  admitting  in  evidence  the  ordinance  book  containing  the  ordi- 
nance under  which  the  defendant  was  prosecuted;  second,  that  the  ordinance 
book  and  journal  of  the  proceedings  of  the  city  council  show  that  the  said  or- 
dinance was  not  legally  passed  and  published.  The  journal  shows  that  the 
ordinance,  being  ordinance  No.  12,  came  regularly  up  at  a  public  meeting  of 
the  city  council,  and  was  passed,  all  the  members  of  the  council  present  and 
voting  in  favor  of  its  passage;  and  that  it  was  approved  October  31,  1883, 
signed  by  the  mayor,  and  attested  by  the  city  clerk. 

The  record  of  the  ordinances  offered  in  evidence  shows  that  the  ordinance 
was  regularly  entered,  with  a  note  appended  thereto  by  the  city  clerk  as  fol- 
lows: "These  three  articles  passed  the  city  council  October  31, 1883,  and  was 
approved  October  81, 1883.  C.  E.  Daniels,  Mayor.  Attest:  E.  E.  Hustbd, 
City  Clerk.  Published  November  9, 1883.  Journal,  page  17. "  The  defendant 
claims  that  because  the  ordinance  book  failed  to  show  in  what  paper  the  ordi- 
nance was  published,  that,  therefore,  there  was  a  failure  on  the  part  of  the  city 
to  prove  a  valid  ordinance.  It  is  true  the  record  of  the  ordinances  ought  to  show 
when  published,  and  the  name  of  the  paper  in  which  published;  but,  because 
the  city  clerk  fails  to  make  the  record  so  state,  it  does  not  make  the  ordinance 
invalid,  if  in  fact  it  was  published.  The  court  ought  to  have  sustained  the  ob- 
jection of  the  defendant  to  the  introduction  of  the  ordinance  book.  It  was  the 
duty  of  the  court  to  take  judicial  notice  of  the  existence  and  substance  of  the  or- 
dinance without  having  the  ordinance  offered  in  evidence;  but  the  introduction 
of  the  ordinance  book  in  evidence  could  not  prejudice  the  defendant.  It  was 
putting  in  evidence  only  what  the  court  must  know  without  proof.  Therefore 
it  was  immaterial.     City  of  Solomon  v.  Hughes,  24  Kan.  211. 

The  defendant  claims  that  the  journal  does  not  show  that  the  ordinance 
was  legally  passed,  and  we  presume  he  refers  to  the  fact  that  the  journal  fails 
to  show  that  the  ordinance  was  read  and  adopted  by  sections.  The  journal 
was  introduced  by  the  defendant  in  his  cross-examination  of  the  city  clerk, 
and  we  presume  his  objection  would  be  valid  even  though  made  to  his  own 
testimony  drawn  out  on  cross-examination.  The  journal  shows  the  full  vot« 
adopting  the  ordinance  as  a  whole  on  its  final  passage,  but  fails  to  show  that 
it  was  adopted  by  sections.    This  was  not  necessary. 

Section  19,  c.  19,  Comp.  Laws  1885,  is  as  follows: 

"Sec.  19.  All  ordinances  of  the  city  shall  be  read  and  considered  by  sections 
at  a  public  meeting  of  the  council,  and  the  vote  on  their  final  passage  shall  be 
taken  by  yeas  and  nays,  which  shall  be  entered  on  the  journal  by  the  clerk; 
and  no  ordinance  shall  be  valid  unless  a  majority  of  all  the  members  elect  vote 
in  favor  thereof:  provided,  however,  that  when  the  councilmen  are  all  pres- 
ent and  voting,  and  there  shall  be  a  tie,  the  mayor  shall  have  power  to  give 
the  casting  vote  on  the  passage  of  any  ordinance. " 

And  the  presumption  that  what  ought  to  have  been  done  was  done  applies. 
"We  must  presume  that  the  ordinance  was  regularly  passed.  Commissioners 
Leavenworth  Co.  v.  Higgiribotham,  17  Kan.  62;  State  v.  Francis,  26  Kan. 
724. 

It  is  therefore  recommended  that  the  judgment  of  the  court  below  be  af- 
firmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 
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State  d.  Gash. 

(Supreme  Court  of  Kan  tat.    June  11,  1887.) 

Criminal  Practice— Appeal— Record. 

Where  a  defendant  in  a  criminal  action,  upon  an  appeal  to  the  supreme  court, 
files  a  record  certified  to  by  the  clerk  of  the  district  court  to  be  a  record  of  the  evi- 
dence only,  the  supreme  court  cannot  examine  and  determine  the  alleged  errors 
occurring  upon  the  trial,  presented  iu  the  brief  filed  for  the  defendant. 

{Syllabus  by  the  Court.) 

Appeal  from  Marion  county. 

S.  B.  Bradford*  Atty.  Gen.,  and  T.  A.  Bogle,  for  the  State.  Dean  &  Hess, 
for  appellant. 

Horton,  C.  J.  This  is  an  attempted  appeal  from  a  conviction  under  an 
information  charging  the  appellant  with  burglariously  breaking  and  entering 
a  dwelling-house  in  the  day-time,  with  intent  to  commit  larceny.  The  ver- 
dict was  guilty  of  burglary  in  the  third  degree,  as  charged  in  the  informa- 
tion. The  appellant  was  sentenced  to  be  confined  at  hard  labor  in  the  peni- 
tentiary of  the  state  for  the  period  of  two  years  from  December  1,  1886,  and 
judgment  was  also  rendered  against  him  for  all  the  costs  of  the  prosecution. 
It  is  alleged  that  various  exceptions  were  taken  to  the  instructions  given  and 
refused,  and  it  is  also  urged  that  the  verdict  is  contrary  to  the  evidence.  A 
preliminary  question  is  raised  by  the  state.  It  insists  that,  as  no  certified 
transcript  of  all  the  record  is  filed  here,  there  is  nothing  for  us  to  examine 
and  act  upon.  The  point  is  well  taken.  The  certificate  of  the  clerk  is  as 
follows: 

"State  of  Kansas,  Marion  County — $s.:  I,  the  undersigned  01k.  Dist. 
court  in  and  for  said  county  and  state,  do  hereby  certify  that  the  hereunto 
attached  is  a  true  and  correct  copy  of  a  transcript  of  evidence  now  on  file 
and  of  record  in  the  office  of  the  district  clerk  in  and  for  the  county  aforesaid. 
Witness  my  hand  and  official  seal  this  twenty-seventh  day  of  December,  1886. 

44  C.  F.  Broader,  Clk.  Disk  Court 
[Seal.]  "By  W.  P.  Watson,  Dep." 

A  criminal  case  Is  brought  to  this  court  only  in  the  manner  prescribed  by 
statute.  When  a  defendant  in  a  criminal  case  appeals,  he  must  file  with  the 
clerk  of  this  court  a  transcript  of  the  proceedings  and  record  of  the  trial 
court,  properly  certified  to  by  the  clerk  thereof.  Hence  a  transcript  of  the 
evidence  only  is  insufficient.  Lauer  v.  Livings,  24  Kan.  278;  State  v.  Luna\ 
28  Kan.  281;  In  re  Chambers,  30  Kan.  450,  2  Pac.  Rep.  646;  State  y.  Nick- 
erson,  80  Kan.  545,  2  Pac.  Rep.  654. 

The  case  will  be  dismissed. 

(All  the  justices  concurring.) 


State  v.  Decker. 
(Supreme  Court  of  Kansas.    Juue  11,  1887.) 

1.  INFORMATION— ATTEMPTS-FAME  PRETENSES. 

A  criminal  information,  attempting  to  charge  the  defendant  with  the  offense  of 
attempting  to  obtain  certain  personal  property  by  false  pretenses,  is  not  insufficient 
because  it  fails  in  express  terms  to  allege  that  the  defendant  failed  in  the  penetra- 
tion of  the  principal  offense,  or  that  he  was  prevented  or  intercepted  in  the  perpe- 
tration of  the  same. 

8.  Fame  Pretenses— Information— Insolvency  of  Indorser. 

Where  a  criminal  information  charges  the  defendant  with  attempting  to  obtain 
from  N.  four  promissory  notes  by  means  of  a  false  and  fraudulent  draft  drawn  in 
favor  of  B.,  and  indorsed  by  B.,  the  evidence  is  not  necessarily  insufficient  to  prove 
the  guilt  of  thf*  defendant  because  It  falls  to  show  that  B.  was  Insolvent 

(Si/Tlabus  by  the  Court.) 
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Appeal  from  Dickinson  connty. 

The  defendant,  Orr  Decker,  was  found  guilty  by  the  jury,  and  sentenced 
by  the  court  to  one  year's  imprisonment  in  the  penitentiary,  upon  a  crim- 
inal information  which  reads  as  follows: 

"In  the  name  and  by  the  authority  of  the  state  of  Kansas,  I,  George  W. 
Hurd,  county  attorney  within  and  for  said  county  of  Dickinson  and  state  of 
Kansas,  do  now  here  give  the  said  court  to  understand  and  be  informed  that 
the  above-named  defendants,  James  Bottomry  and  Orr  Decker,  on  the  twenty- 
first  day  of  September,  A.  D.  1886,  at  and  within  said  county  of  Dickinson 
and  state  of  Kansas,  then  and  there  being,  did  then  and  there  know  that  said 
George  W.  Hurd  then  and  there  had  in  his  possession  and  under  his  control 
four  certain  promissory  notes  of  the  goods  and  chattels  of  one  George  M.  Noble, 
to- wit:  One  promissory  note  dated  May  25, 1886,  for  fifteen  hundred  dollars, 
signed  by  Orr  Decker  and  Elvina  M.  Decker,  and  of  the  value  of  one  thou- 
sand five  hundred  dollars;  and  one  certain  promissory  note  dated  May  25, 1886, 
for  five  hundred  dollars,  and  of  the  value  of  five  hundred  dollars,  and  signed 
by  Orr  Decker  and  Elvina  M.  Decker;  and  one  certain  promissory  note  for 
one  thousand  dollars,  dated  May  25,  1886,  signed  by  Orr  Decker  and  Elvina 
M.  Decker,  and  of  the  value  of  one  thousand  dollars;  and  one  certain  promis- 
sory note  dated  May  25,  1886,  for  the  sum  of  one  thousand  dollars,  signed  by 
Orr  Decker  and  Elvina  M.  Decker,  and  of  the  value  of  one  thousand  dollars, — 
all  of  which  said  promissory  notes  were  then  and  there  of  the  goods,  chattels, 
and  property  of  said  George  M.  Noble,  and  in  the  possession  and  under  the 
control  of  said  George  W.  Hurd,  and  of  the  aggregate  value  of  four  thousand 
dollars.  And  the  said  defendants,  James  Bottom ly  and  Orr  Decker,  then  and 
there  being  persons  of  evil  disposition,  ill  will,  and  ill  fame,  and  devising  and 
intending  by  unlawful  ways  and  means  to  obtain  and  get  into  their  hands 
and  possession  the  aforesaid  promissory  notes,  with  the  intent  unlawfully, 
feloniously,  knowingly,  designedly,  willfully,  and  falsely  to  pretend  to  tiie  said 
George  W.  Hurd  that  a  certain  written  paper  which  the  said  James  Bottomly 
and  Orr  Decker  then  and  there  produced  to  the  said  George  W.  Hurd,  and 
which  said  written  paper  is  in  form  a  draft,  and  in  words  and  figures  as  fol- 
lows, to-wit: 
"  •  $3,000.  Abilene,  Kansas,  September  20,  1886. 

"«  At  sight,  pay  to  order  of  J.  H.  Brady  three  thousand  dollars,  for  value 
received,  and  charge  to  account  of  James  Bottomly, 

"'To  First  National  Bank,  Clinton*  Iowa.' 
— And  which  written  paper  then  and  there  had  written  on  the  back  thereof  the 
words  following,  to-wit:  'Pay  to  the  order  of  G.  W.  Hurd.  J.  H.  Bkady,'— 
was  a  good  and  genuine  draft  for  the  payment  of  the  sura  of  three  thousand, 
dollars,  and  of  the  value  of  three  thousand  dollars,  whereas  in  truth  and  in 
fact  said  written  paper  was  not  a  good  or  genuine  draft  or  order  for  the  pay- 
ment of  three  thousand  dollars,  and  was  not  of  the  value  of  three  thousand 
dollars,  or  any  other  sum  of  money,  but  was  absolutely  worthless  and  of  no 
value  whatever;  and  there  was  not  then,  and  never  had  been,  any  bank  in 
existence  known,  called,  described,  or  named  'First  National  Bank,  (  linton, 
Iowa,'  or  any  name  similar  thereto,  which  said  defendants  then  and  there 
well  knew ;  and  said  defendants  then  and  there  well  knew  that  said  written 
paper  was  not  a  good  and  genuine  draft  of  the  value  of  three  thousand  dollars, 
and  that  the  same  was  absolutely  worthless,  and  of  no  value  whatever;  and 
said  defendants,  James  Bottomly  and  Orr  Decker,  then  and  there  told  and 
stated  to  George  W.  Hurd  that  said  defendant  James  Bottomly  then  had  in  the 
First  National  Bank  of  Clinton,  Iowa,  the  sum  of  three  thousand  dollars  to: 
pay  said  draft,  whereas  in  truth  and  in  fact  there  was  no  such  bank  in  exist- 
ence as  the  First  National  Bank  of  Clinton,  Iowa,  or  in  any  other  bank  in 
Clinton,  Iowa,  which  said  defendants  then  and  there  well  knew. 

"And  said  defendants,  James  Bottomly  and  Orr  Decker,  then  and  there  un-» 
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lawfully,  feloniously,  willfully,  designedly,  and  with  the  intent  the  said  George 
M.  Noble  and  George  W.  Hnrd  to  cheat  and  defraud,  did  offer  and  propose  to 
deliver  said  false  and  worthless  draft  to  said  George  W.  Hurd  in  payment  of 
the  sum  of  three  thousand  dollars  on  the  value  of  the  above  said  four  cer- 
tain promissory  notes;  and  to  satisfy  the  balance  of  the  principal  and  interest 
of  said  four  promissory  notes  signed  by  Orr  Decker  and  Elvina  M.  Decker  by 
the  execution  and  delivery  of  another  promissory  note,  the  amount  and  de- 
scription of  which  I  am  unable  to  give;  and  did  then  and  there  unlawfully, 
feloniously,  willfully,  designedly,  and  with  the  intent  the  said  George  M. 
Koble  and  George  W.  Hurd  to  cheat  and  defraud,  deliver  said  false  and  worth- 
less draft,  and  said  other  promissory  note,  the  amount  and  description  of  which 
I  am  unable  to  give,  to  said  George  W.  Hurd,  and  demanded  from  said  George 
W.  Hurd  the  said  four  promissory  notes  signed  by  said  Orr  Decker  and  said 
Elvina  M.  Decker;  and  by  means  of  said  false  and  fraudulent  pretenses  said 
defendants,  James  Bottomry  and  Orr  Decker,  then  and  there,  on  the  said 
twenty-first  day  of  September,  A.  D.  1886,  at  and  within  said  county  of  Dick- 
inson and  state  of  Kansas,  in  the  manner  and  by  the  means  aforesaid,  did  then 
and  there  unlawfully,  feloniously,  knowingly,  willfully,  and  designedly  at- 
tempt and  endeavor  to  obtain  from  the  said  George  W.  Hurd  the  aforesaid 
four  promissory  notes  of  the  goods  and  chattels  of  the  said  George  M.  Noble, 
and  of  the  value  of  four  thousand  dollars,  with  the  intent  then  and  there  the 
said  George  M.  Noble  and  George  W.  Hurd  to  cheat  and  defraud  of  the  same; 
contrary  to  the  form  of  the  statutes  of  the  state  of  Kansas  in  such  cases  made 
and  provided." 

S.  B.  Bradford,  Atty.  Gen.,  and  Q.  W.  Hurd,  for  the  State.  /.  Q.  Mohler, 
for  appellant. 

Valentine,  J.  The  defendant,  Orr  Decker,  was  charged,  along  with 
James  Bottom ly,  by  information  filed  by  the  county  attorney  in  the  district 
court  of  Dickinson  county,  with  the  offense  of  attempting  to  obtain  certain 
personal  property  by  false  pretenses.  A  motion  was  made  to  quash  the  in- 
formation, which  was  overruled  by  the  court.  The  charge  against  Decker 
was  then  tried  before  the  court  and  a  jury,  and  he  was  found  guilty,  as  charged 
in  the  information.  He  then  moved  for  a  new  trial,  and  also  in  arrest  of 
judgment,  which  motions  were  overruled  by  the  court,  and  he  was  then  sen- 
tenced to  imprisonment  in  the  penitentiary  for  one  year,  from  which  sentence 
he  appeals  to  this  court. 

The  first  question  presented  to  this  court  is  with  regard  to  the  sufficiency 
of  the  information.  It  is  attempted  to  be  charged  in  the  information  that  Orr 
Decker,  in  violation  of  section  283  of  the  act  relating  to  crimes  and  punish- 
ments, attempted  to  commit  the  offense  prohibited  by  section  94  of  said  act. 
Said  section  283  reads  as  follows: 

"Sec.  283.  Every  person  who  shall  attempt  to  commit  an  offense  prohib- 
ited by  law,  and  in  such  attempt  shall  do  any  act  towards  the  commission 
of  such  offense,  but  shall  fail  in  the  perpetration  thereof,  or  shall  be  prevented 
or  intercepted  in  executing  the  same,  upon  conviction  thereof  shall,  in  cases 
where  no  provision  is  made  by  law  for  the  punishment  of  such  attempt,  be 
punished  as  follows,"  etc. 

It  is  claimed  that  the  information  is  not  sufficient,  because  it  does  not  al- 
lege in  express  terms  that  the  defendant  failed  in  the  perpetration  of  the  of- 
fense, or  that  he  was  prevented  or  intercepted  in  the  perpetration  of  the  same; 
and  this  is  claimed  upon  the  ground,  as  we  understand,  that  such  failure  or 
such  prevention  or  interception  is  a  part  of  the  offense;  and  therefore  that,  as 
a  part  of  the  offense,  it  must  be  stated  in  the  information  in  compliance  with 
section  103  of  the  Criminal  Code,  which  provides  that  the  indictment  or  infor- 
mation must  contain  "a  statement  of  the  facts  constituting  the  offense  in 
plain  and  concise  language,  without  repetition."    Now,  we  do  not  think  that 
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such  failure  or  such  prevention  or  interception  constitutes  any  part  of  the  of- 
fense. When  the  attempt  to  commit  the  principal  or  ultimate  offense  is  made, 
the  offense  of  attempting  to  commit  such  principal  or  ultimate  offenBe  is  com- 
plete. If  the  attempt  is  carried  into  complete  execution,  then  not  only  the 
offense  of  attempting  to  commit  an  offense  is  complete,  but  the  commission 
of  the  principal  or  ultimate  offense  is  also  complete.  Even  where  an  indict- 
ment or  information  charges  the  full  commission  of  an  offense,  without  the 
slightest  intimation  that  there  was  any  failure  on  the  part  of  the  defendant 
in  the  perpetration  thereof,  or  any  prevention  or  interception  in  executing 
the  same,  still  he  may  be  convicted  under  section  121  of  the  Criminal  Code  of 
attempting  only  to  commit  the  offense.    Said  section  121  reads  as  follows: 

"Sec.  121.  Upon  an  indictment  for  an  offense  consisting  of  different  de- 
grees, the  jury  may  find  the  defendant  not  guilty  of  the  degree  charged  in  the 
indictment,  and  guilty  of  any  degree  inferior  thereto,  or  of  an  attempt  to 
commit  the  offense.99 

Of  course  where  it  is  intended  to  prosecute  a  defendant  only  for  an  at- 
tempt to  commit  an  offense,  it  would  be  better  to  state  in  the  indictment  or 
information  that  the  defendant  had  failed  in  the  perpetration  thereof,  or  that 
he  had  been  prevented  or  intercepted  in  executing  the  same;  and  such  would 
be  in  accordance  with  the  precedents.  But  still  no  good  reason  can  be  given 
why  an  indictment  or  information  should  be  considered  as  insufficient,  if  it 
does  not  make  such  a  statemen  t.  In  the  present  case,  however,  the  whole  tenor 
and  effect  of  the  information  is  to  show,  impliedly,  at  least,  a  failure  on  the 
part  of  the  defendant  to  commit  the  principal  or  ultimate  offense.  We  think 
the  information  is  sufficient,  without  said  statement  of  failure,  prevention,  or 
interception. 

The  second  question  presented  to  this  court  is  whether  the  evidence  suffi- 
ciently proves  the  offense  charged  in  the  information.  It  is  claimed  by  the  de- 
fendant that  it  does  not.  In  our  opinion,  however,  it  does.  It  appears  from 
the  evidence  that  on  September  11,  1886,  and  prior  thereto,  the  defendant, 
Orr  Decker,  owned  a  farm  in  Dickinson  county,  Kansas,  and  also  owned  a 
liveiy-stable  in  the  city  of  Abilene,  in  that  county.  He  was  also  at  the  same 
time  indebted  on  four  promissory  notes,  owned  by  George  M.  Noble,  but 
placed  in  the  hands  of  Siambaugh"  Hurd  &  Dewey,  attorneys  at  law,  for  col- 
lection. These  notes  were  secured  by  mortgages  on  the  farm  and  on  the  livery- 
stable.  James  Bottomly  resided  at  Kansas  City,  Missouri.  Decker  had  also 
resided  there,  or,  at  least,  had  been  there  for  some  time,  and  was  acquainted 
with  Bottomly.  On  September  11th  and  September  14th  of  the  year  afore- 
said Decker  sent  telegraphic  dispatches  to  Bottomly  to  come  to  Abilene,  and 
also  procured  the  telegraph  operator  to  send  a  dispatch  to  the  agent  at  Kan- 
sas City  to  purchase  a  railroad  ticket  for  Bottomly's  transportation  fram  Kan- 
sas City  to  Abilene.  Bottomly  himself  was  a  man  of  but  little  property.  On 
Saturday,  September  18th ,  Bottomly  was  in  Abilene.  Whether  he  arrived  there 
on  that  day  or  sooner  is  not  shown.  On  that  day  he  appeared  at  the  office  of  a 
land-agent  in  that  city  by  the  name  of  James  H.  Brady,  and  represented  him- 
self to  be  from  the  state  of  Iowa,  and  that  he  was  desirous  of  purchasing  a 
farm  in  Dickinson  county .  Brady  had  several  farms  for  sale,  and  among  them 
the  farm  of  the  defendant,  Decker.  Brady  told  Bottomly  to  describe  the 
kind  of  farm  which  he  wanted,  and  then  he  would  try  to  furnish  him  one 
of  that  kind.  Bottomly  did  describe  the  kind  of  a  farm  which  he  wanted,  and 
Brady  believed  that  the  farm  of  Decker  would  suit  him,  and  invited  Bottomly 
to  ride  out  with  him  the  next  day  to  see  the  farm,  provided  Bottomly  have  no 
conscientious  scruples  in  doing  so  on  Sunday.  Bottomly  said  he  had  none,  and 
they  went  out  to  see  the  farm  on  Sunday.  Bottomly  examined  the  farm  care- 
fully, and  had  much  conversation  concerning  it.  The  next  day  was  taken 
up  in  negotiations  concerning  the  farm.  Bottomly  concluded  that  the  farm 
would  suit  him,  and  wanted  to  purchase  it.    Brady  then  saw  Decker,  and 
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Decker  wished  to  sell  it,  but  both  Bottomly  and  Decker  wished  to  do  the  busi- 
ness entirely  through  Brady,  and  not  with  each  other.  Finally  Brady  intro- 
duced Bottomly  to  Decker,  and  they  showed  no  signs  of  recognizing  each 
other*  but  pretended  to  be  strangers.  Finally  all  the  arrangements  were  made 
for  the  purchase  and  sale  of  the  farm.,  and  it  was  agreed  that  on  the  next 
morning  early  they  should  go  to  the  office  of  Stambaugh,  Hurd  &  Dewey  and 
deliver  to  G.  W.  Hurd,  one  of  the  members  of  such  firm,  a  draft  for  the  sum 
of  83,000,  drawn  on  the  First  National  Bank  of  Clinton,  Iowa,  by  Bottomly, 
in  favor  of  Brady,  and  indorsed  by  Brady,  and  also  to  deliver  to  Hurd  a  prom- 
issory note  for  something  over  $1,000,  secured  by  a  mortgage  on  the  livery- 
stable,  and  obtain  from  Hurd  the  aforesaid  four  promissory  notes  belonging 
to  Noble.  Some  kind  of  suit  had  already  been  commenced  by  Hurd  with  re- 
gard to  these  notes,  or  the  mortgages  securing  them.  In  pursuance  of  the 
foregoing  arrangement,  the  parties  did  go  to  Hurd's  office,  and  did  deliver  to 
him  the  aforesaid  draft  and  note  and  mortgage,  Bottomly  delivering  to  him 
the  draft,  and  Decker  delivering  to  him  the  note  and  mortgage,  and  Decker 
demanded  the  aforesaid  four  promissory  notes.  Bottomly  at  the  time  stated 
to  Hurd  that  the  draft  was  good,  and  that  he  had  the  amount  of  money  which 
it  called  for  In  said  bank.  Hurd,  however,  declined  to  deliver  the  notes  until 
he  could  ascertain  whether  the  draft  was  in  fact  good  or  not,  stating  that  it 
would  take  only  a  short  time  to  telegraph  to  Clinton,  Iowa,  and  ascertain  that 
fact.  Bottomly  then  demanded  a  return  of  the  draft,  but  Decker  still  de- 
manded the  delivery  to  him  of  the  four  promissory  notes,  and  continued  to 
demand  the  same  until  Hurd  left  the  office,  which  was  within  a  few  minutes 
after  the  draft  and  note  and  mortgage  were  delivered  to  him.  Hurd,  being 
convinced  that  this  transaction  on  the  part  of  Bottomly  and  Decker  was  an 
attempt,  by  means  of  a  false  and  fraudulent  draft  and  false  and  fraudulent 
declarations,  to  procure  the  four  promissory  notes  aforesaid,  procured  the  arrest 
of  Bottomly  and  Decker.  There  was  really  no  such  bank  in  existence  as  the 
First  National  Bank  of  Clinton,  Iowa,  nor  anything  like  it;  and  Bottomly  had 
no  money  in  any  such  bank,  and  probably  none  in  any  bank.  While  the  fore- 
going facts  tend  to  inculpate  Decker,  there  was  no  evidence  tending  to  excul- 
pate him. 

The  principal  ground  upon  which  it  is  claimed  that  the  evidence  is  not  suf- 
ficient to  convict  Decker  of  the  offense  charged  against  him  is  as  follows: 
The  information  charges  that  it  was  George  M.  Noble  and  George  W.  Hurd 
that  the  defendants  intended  to  cheat  and  defraud,  and  that  it  was  by  means 
of  the  false  and  fraudulent  draft,  drawn  on  the  First  National  Bank  of  Clin- 
ton, Iowa,  coupled  with  the  false  and  fraudulent  assertions  that  the  draft  was 
good,  and  that  Bottomly  had  the  money  in  the  bank  with  which  to  pay  the 
draft,  that  the  fraud  upon  Noble  and  Hurd  was  intended  to  be  perpetrated. 
Now,  it  appears  from  the  evidence  that  this  draft  was  indorsed  by  James  H. 
Brady,  and  there  teas  no  evidence  tending  to  sJtow  that  Brady  was  insolvent. 
It  is  therefore  claimed  that  there  was  a  failure  of  proof  with  reference  to  the  de- 
fendant's guilt,  because  of  this  failure  on  the  part  of  the  prosecution  to  show 
that  Brady  was  insolvent;  and  this  is  claimed  solely  upon  the  ground  that  if 
Brady  was  solvent  neither  Noble  nor  Hurd  could  have  been  defrauded.  This 
claim  is  plausible,  but  we  do  not  think  that  it  is  good.  Even  if  Brady  was 
entirely  solvent,  and  in  all  probability  he  was,  still  the  draft  was  false  and 
fraudulent.  It  was  not  what  it  appeared  to  be,  or  what  it  was  represented 
to  be.  It  was  not  a  draft  drawn  upon  an  actual  bank,  or  for  money  actually 
belonging  to  the  drawer,  or  for  any  money  subject  to  the  payment  of  the  draft. 
In  all  this  the  draft  was  false  and  fraudulent,  and  it  was  not  worth  what  it 
otherwise  would  have  been.  Even  if  the  draft  had  some  value  because  of 
Brady's  indorsement  upon  it,  still  it  was  not  as  valuable  as  it  would  have 
been  if  it  bad  been  drawn  on  a  real  bank,  and  for  money  actually  in  the  bank 
belonging  to  the  drawer,  and  subject  to  the  payment  of  the  draft.    It  was  an 
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attempted  fraud  upon  Noble  and  Hurd  to  attempt  to  procure  the  aforesaid 
promissory  notes  from  Hurd  by  means  of  the  delivery  to  him  of  such  a  false 
and  fraudulent  draft.  It  was  a  fraud  upon  Noble  and  Hurd  to  attempt  to 
procure  from  Hurd  said  notes  without  delivering  to  him  just  such  a  paper  as 
the  parties  represented  the  draft  to  be.  Noble  and  Hurd  wanted  the  money, 
and  nothing  else,  but  Hurd  would  have  accepted  a  draft  if  he  had  believed  it 
to  be  the  equivalent  of  money;  but  neither  Noble  nor  Hurd  wanted  to  pro- 
cure a  false  and  fraudulent  draft,  nor  to  purchase  a  lawsuit  against  Brady, 
however  good  Brady  may  have  been  financially.  It  is  no  defense  to  say  that 
although  the  draft  was  not  what  it  was  represented  to  be,  still  that  it  was  of 
some  value.  It  was  a  fraud  upon  Noble  and  Hurd  to  deliver  to  Hurd  a  thing 
different  from  what  it  appeared  to  be,  and  different  from  what  it  was  repre- 
sented to  be,  and  not  as  valuable  as  it  was  represented  to  be. 

We  think,  upon  the  evidence  in  this  case,  the  jury  were  justified  in  finding 
the  defendant,  Decker,  guilty  as  charged  in  the  information.  Undoubtedly 
he  and  Bottomly  formed  a  conspiracy  to  obtain  the  aforesaid  notes  from  Hurd 
by  means  of  the  aforesaid  draft,  and  they  actually  attempted  to  carry  the  con* 
spiracy  into  execution. 

The  defendant's  counsel  has  presented  a  few  other  points  to  this  court,  but 
we  do  not  think  that  they  are  tenable,  nor  do  we  think  that  they  require  any 
comment. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


United  States  0.  Clark. 

(Supreme  Court  of  Utah.    June  29,  1887.) 

1.  Bigamy — Evidence— Proof. 

Upon  an  indictment,  under  the  laws  of  the  United  States,  for  unlawful  cohabita- 
tion, it  was  shown  that  defendant  had  lawfully  married  Sarnh  Clark,  who  had 
borne  him  children,  and  that  he  had  thereafter  married  Hannah  S.  Clark  and 
Frances  Carter  Clark,  who  had  also  borne  him  children ;  that  he  had  made  his  home 
with  Frances,  but  was  in  the  habit  of  visiting  Sarah,  and  had  remained  over  night 
in  her  house.  It  was  admitted  that  he  had  on  one  occasion  cohabited  with  Fran- 
ces. Held,  that  it  was  not  necessary  to  prove  sexual  intercourse  with  Sarah  in  order 
to  establish  the  relation  of  husband  and  wife,  and  that  the  evidence  warranted  the 
verdict. 

2.  Same— Evidence—  Presumptions. 

In  such  a  case  it  was  proper  for  the  trial  court  to  charge  the  jury  to  the  effect  that  a 
lawful  marriage,  under  the  circumstances  shown  by  the  evidence  in  the  cause,  raises 
a  prima  facie  presumption  of  matrimonial  cohabitation. 

3.  Same. 

And  the  charge  properly  left  it  to  the  jury  to  presume  that  a  man  who  habitually 
visits  his  lawful  wife  does  so  in  the  character  of  husband. 

Appeal  from  First  district  court. 

Geo.  S.  Peters,  for  the  United  States.  J.  E.  Booth  and  8.  R.  Thurman, 
for  appellant. 

Zane,  C.  J.  The  appellant  has  appealed  from  an  order  of  the  First  dis- 
trict court  denying  his  motion  for  a  new  trial,  and  from  a  final  judgment  of 
conviction.  The  defendant  was  indicted  for  unlawful  cohabitation  between 
the  first  day  of  January,  1885,  and  the  twenty-first  day  of  February,  1887. 

It  appears  from  the  evidence  in  the  record  that  the  defend  ant  married  Sarah 
Clark,  Hannah  S.  Clark,  and  Frances  Carter  Clark  in  the  order  in  which 
their  names  are  mentioned;  that  they  have  all  lived  in  the  city  of  Provo  (in 
which  appellant  also  lived)  since  their  respective  marriages;  and  that  the  first 
and  last  wives  have  borne  him  children;  that  the  defendant  has  made  his 
home  with  Frances  nearly  all  the  time  mentioned  in  the  indictment,  but  was 
in  the  habit  of  visiting  Sarah,  his  lawful  wife,  and  remained  in  her  house 
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over  night  on  one  occasion.  Cohabitation  with  Frances  being  admitted,  the 
remaining  question  is,  did  the  evidence  warrant  the  inference  of  cohabitation 
with  Sarah.  It  was  not  necessary  that  the  evidence  should  prove  sexual  in- 
tercourse, or  that  they  lived  permanently  together.  She  was  his  lawful  wife, 
and  had  borne  him  children,  and  he  was  in  the  habit  of  visiting  her  at  her 
home.  The  mo?t  reasonable  conclusion  to  draw  from  these  facts  is  that  he 
visited  and  associated  with  her  as  her  husband.  Such  conduct  towards  her 
on  his  part,  under  the  circumstances,  indicated  to  the  world  matrimonial  as- 
sociation and  living.  That  was  the  semblance.  We  are  disposed  to  find  that 
the  evidence  authorized  the  verdict.  This  conclusion  is  authorized  by  the 
cases  of  Cannon  v.  U.  8.,  116  U.  S.  55,  6  Sup.  Ct.  Rep.  278;  V.  8.  v.  Snow, 
9  Pac.  Rep.  501,  686,  697. 

The  defendant  insists  that  the  court  erred  in  its  charge  to  the  jury. 

First,  in  the  following:  "If  you  should  find  •  *  *  that  the  defendant 
was  legally  married  to  Sarah  Clark,  *  *  *  and  that  she  was  bis  legal 
wife  during  the  time  covered  by  the  charge,  and  that  during  the  same  time 
he  was  living  with  one  of  the  other  women  named  in  the  indictment  as  her 
husband,  and,  while  so  living,  he  habitually  visited  his  first  wife,  then  the 
presumption  is  that  he  made  those  visits  in  the  character  of  a  husband. "  As- 
suming the  marriage  and  the  habitual  visits,  the  court  said  that  the  presump- 
tion whs  that  the  visits  were  in  the  character  of  husband.  The  appellant 
claims  that  in  the  language  used  the  court  characterized  the  presumption  as  a 
conclusive  one.  The  court  announced  that  the  lawful  marriage  and  the  hab- 
itual visits,  affected  with  the  circumstance  of  living  with  a  plural  wife,  cre- 
ated the  presumption.  The  court  did  not  say  that  the  presumption  could  not 
be  rebutted  by  other  facts. 

Second,  that  the  court  erred  in  the  following  portion  of  the  charge:  "If 
you  find  that  he  was  legally  married  to  one  of  these  women,  then  I  charge  you, 
as  a  matter  of  law,  that  there  is  a  presumption  that  he  continued  to  cohabit 
with  such  wife.  *  *  *  As  to  the  character  of  the  presumption  of  con- 
tinuing cohabitation  with  the  legal  wife,  I  shall  call  your  attention  to  that 
further  on."  And  further  on  in  the  charge  the  court  did  return  to  the  pre- 
sumption mentioned,  and  said:  "The  presumption  is,  in  this  as  in  other  crim- 
inal cases  of  this  class,  that  a  man  does  live  and  cohabit  with  his  legal  wife. 
*  *  *  And  I  charge  you,  as  a  matter  of  law,  that  presumption  is  not  a 
conclusive  presumption,  but  is  a  mere  presumption  of  fact;  it  may  be  rebut- 
ted; but  is  a  presumption  in  the  case  which  is  a  matter  of  evidence,  and  is  to 
be  given  such  weight  as  you  think  it  ought  to  have,  and  no  more."  The 
court  informed  the  jury  in  unmistakable  terms  that  the  presumption  of  co- 
habitation from  the  legal  relation  of  husband  and  wife  was  not  a  conclusive 
one,  but  a  mere  presumption  of  fact;  that  it  might  be  rebutted;  that  it  was  a 
natter  of  evidence,  to  be  given  such  weight  as  the  jury  should  think  it  ought 
« o  have.  While,  from  the  first  part  of  the  portion  of  the  charge  last  excepted 
to,  the  jury  might  have  understood  the  court  to  describe  the  presumption  as 
a  disputable  presumption  of  law,  from  the  last  part  they  must  have  under- 
stood it  to  be  a  mere  presumption  of  fact.  Speaking  of  these  two  classes  of 
presumptions,  Taylor,  in  his  work  on  Evidence,  (volume  1,  p.  126,)  says:  "In 
practice,  however,  the  distinction  between  the  two  species  of  presumptions  is 
by  no  means  well  defined,  and  the  line  of  demarkation,  even  when  visible  at 
all,  is  often  overlooked.  A  presumption  which  is  regarded  by  some  judges  as 
one  of  law  is  treated  by  others  as  one  of  fact.  Nay,  the  same  judges  place  the 
same  presumption  at  different  times  in  different  classes."  We  are  not  dis- 
posed to  think  that  the  distinction  between  disputable  presumptions  of  law 
and  presumptions  of  fact  urged  by  counsel,  as  it  relates  to  the  point  under 
discussion,  is  of  any  importance. 

Thirdly,  counsel  for  defendant  urge  that  the  court  erred  in  giving  the 
following  portion  of  the  charge:  " Therefore  there  is  a  presumption,  if  you 
v. 14p.no. 5 — 19 
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And  that  he  was  living  with  a  woman  at  the  time  he  entered  into  the  plural 
marriage  relation,  that  he  was  legally  married  to  such  woman,  and  continued 
such  marriage  relation  with  her;  and  this  presumption  is  more  or  less  strong 
according  to  circumstances,  and  may  be  given  such  weight  as  you  think  it 
ought  to  have,  it  being  a  mere  presumption  of  fact."  The  court  in  this  men- 
tions two  presumptions:  (1)  The  presumption  of  a  legal  marriage  with  Sa- 
rah, from  the  fact  that  the  defendant  lived  with  her;  (2)  the  presumption  of 
the  continuance  of  such  marriage  relation.  The  defendant  stated  on  the  wit- 
ness stand,  as  did  all  the  women  named,  that  he  was  married  to  them,  and 
that  Sarah  was  his  lawful  wife,  and  that  he  had  never  been  legally  divorced 
from  her;  so  that  it  was  conceded  before  the  jury  that  the  relation,  and  the 
continuance  thereof,  was  precisely  in  accordance  with  the  two  presumptions 
mentioned  by  the  court.  There  could  be  no  error  in  this  last  portion  of  the 
charge  sufficient  to  reverse  the  judgment  of  the  trial  court. 

This  leaves  the  two  other  presumptions:  (1)  The  presumption,  from  the 
lawful  marriage  to  Sarah,  and  the  habitual  visits  to  her  while  living  with  one 
of  his  plural  wives,  that  the  visits  were  in  the  character  of  husband;  (2)  the 
presumption  that  a  man  does  live  and  cohabit  with  his  lawful  wife.  We  will 
further  consider  the  nature  of  these  two  presumptions,  and  the  right  of  the 
court  to  instruct  the  jury  with  respect  to  them  as  in  that  part  of  the  charge 
complained  of. 

Taylor,  in  his  work  on  Evidence,  (volume  1,  p.  85,)  says:  " Conclusive 
*  *  *  presumptions  of  law  are  rules  determining  the  quantity  of  evidence 
requisite  for  the  support  of  any  particular  averment,  which  is  not  permitted 
to  be  overcome  by  any  proof  that  the  fact  is  otherwise."  Speaking  of  dispu- 
table presumptions,  the  same  author  says:  "These,  as  well  as  the  former,  are 
the  result  of  the  general  experience  of  the  connection  between  certain  facts 
or  things;  the  one  being  usually  found  to  be  the  companion  or  the  effect  of 
the  other.  The  connection,  however,  in  this  class,  is  not  so  intimate  or  bo 
uniform  as  to  be  conclusively  presumed  to  exist  in  every  case;  yet  is  so  gen- 
eral that  the  law  itself,  without  the  aid  of  a  jury,  infers  the  one  fact  from 
the  proved  existence  of  the  other,  in  the  absence  of  all  opposing  evidence." 
1  Tayl.  Ev.  125. 

Of  another  class  of  presumptions  Best  says:  "Presumptions  hominis,  or 
presumptions  of  fact,  are  divided  into  slight  and  strong,  according  as  they  are 
or  are  not  of  sufficient  weight  to  shift  the  burden  of  proof.  Slight  presump- 
tions, although  sufficient  to  excite  suspicion,  or  to  produce  an  impression  in 
favor  of  the  truth  of  the  facts  they  indicate,  do  not,  when  taken  singly,  either 
constitute  proof,  or  shift  the  burden  of  proof."  And  gives  the  following  illus- 
tration, with  others:  "Thus  the  fact  of  stolen  property  being  found  in  the 
possession  of  the  supposed  criminal  a  long  time  after  the  theft,  though  well 
calculated  to  excite  suspicion  against  him,  is,  when  standing  alone,  insuffi- 
cient even  to  put  him  on  his  defense."  2  Best,  Ev.  §  819.  In  section  321  of 
the  same  volume  is  found  the  following:  "Strong  presumptions  of  fact,  on 
the  contrary,  shift  the  burden  of  proof,  even  though  the  evidence  to  rebut 
them  involves  the  proof  of  a  negative.  The  evidentiary  fact  giving  rise  to 
such  a  presumption  is  said  to  be  prima  facie  evidence  of  the  principal  fact 
of  which  it  is  evidentiary.  Thus  possession  is  prima  facie  evidence  of  prop- 
erty, and  the  recent  possession  of  stolen  goods  is  sufficient  to  call  on  the 
accused  to  show  how  he  came  by  them,  and,  in  the  event  of  his  not  doing  so 
satisfactorily,  to  justify  the  conclusion  that  he  is  the  thief  who  stole  them." 

Writers  upon  the  law  of  evidence  recognize  the  following  classes  of  pre- 
sumptions: (1)  Conclusive  presumptions  of  law;  (2)  disputable  or  prima 
facie  presumptions  of  law;  (3)  strong  presumptions  of  fact;  (4)  slight  pre- 
sumptions of  fact. 

Defendant's  counsel  take  the  position  that  the  presumption  of  cohabitation 
from  the  existence  of  a  legal  marriage,  and  the  presumption,  from  a  lawful 
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marriage  and  from  habitual  visits,  that  the  visits  are  made  in  the  character  of 
husband,  (though  the  circumstance  exists  that  he  is  living  with  a  plural  wife,) 
are  presumptions  of  fact,  and  that  the  court  erred,  therefore,  in  charging  the 
jury  with  respect  to  them.  When  the  presumption  from  a  fact  is  slight  and 
unimportant  standing  alone,  or  when  such  presumptions  are  numerous  and 
conflicting,  or  the  concurrence  of  a  large  number  of  them  is  necessary  to  shift 
the  burden  of  proof, — to  overcome  the  presumption  of  innocence  in  a  criminal 
case, — the  court  ought  not  to  separate  any  one  of  them,  or  any  portion  of 
them,  and  thereby  attach  to  them  undue  weight,  but  should  leave  the  jury  to 
consider  all  the  presumptions  and  evidence  in  the  case  together. 

The  statutes  of  Utah  provide  that  the  court,  in  charging  the  jury,  "may 
state  the  testimony  and  declare  the  law,"  and  inform  them  that  they  are  the 
sole  judges  of  the  credibility  of  the  witnesses,  and  of  the  weight  of  the  evi- 
dence, and  of  the  facts.  Laws  Utah  1884,  §  30,  p.  125.  The  term  "testi- 
mony," as  here  used,  is  equivalent  to  the  term  "evidence."  A  presumption, 
though  slight,  if  relevant,  is  a  species  of  evidence,  and  may  be  stated  by  the 
court  in  the  charge  in  accordance  with  the  provision  of  the  statute.  But  we 
do  not  regard  the  presumption  of  cohabitation  from  a  lawful  marriage,  or  the 
presumption,  from  habitual  visits  to  a  lawful  wife,  that  the  husband  makes 
them  in  his  character  as  husband,  though  he  may  be  living  with  a  polygamous 
wife,  as  slight  presumptions  of  fact.  The  relation  of  legal  marriage  author- 
izes a  strong  inference  of  cohabitation,  because  that  holy  union  without  it  is 
a  sham, — a  mere  semblance.  Without  matrimonial  association  the  institu- 
tion of  marriage,  upon  which  the  happiness  and  welfare  of  society  so  largely 
depends,  is  shorn  of  its  power  to  promote  chastity  and  to  exalt  virtue.  Its 
absence  from  the  matrimonial  union  deprives  the  family,  which  rests  upon  it, 
of  its  efficacy;  and  infancy  and  manhood  and  declining  age  of  the  domestic 
home, — that  fountain  of  the  purest  affections,  from  which  flows  the  best  in- 
spirations that  elevate  and  exalt  humanity.  There  is  a  strong  presumption 
that  a  man  will  discharge  so  high  an  obligation.  The  obligations  of  mar- 
riage the  court  cannot  regard  lightly,  and  as  of  but  little  weight.  Married 
people  almost  uniformly  discharge  the  duty  of  cohabitation  unless  a  disagree- 
ment occurs,  such  as  the  evidence  in  this  case  does  not  show.  We  are  of  the 
opinion  that  a  lawful  marriage,  under  the  circumstances  shown  by  the  evi- 
dence in  this  case,  raises  a  prima  facie  presumption  of  matrimonial  cohab- 
itation. 

As  to  the  other  presumption,  that  a  man  who  habitually  visits  his  lawful 
wife  does  so  in  the  character  of  husband,  we  are  disposed  to  hold  that  he 
should  not  be  permitted,  under  such  circumstances,  to  say  that  the  visits  were 
made  in  the  character  of  a  paramour,  a  stranger,  or  simply  as  a  friend,  or  in 
any  character  than  as  husband. 

Other  errors  were  assigned,  but  we  do  not  think  it  necessary  to  mention 
them  specifically.  We  find  no  error  in  this  record.  The  judgment  of  the 
lower  court  is  affirmed. 

Boreman  and  Henderson,  JJ.,  concur. 


United  States  v.  Smith. 

(Supreme  Court  of  Utah.    June  29,  1887.) 

Bigamy— Polygamy— Evidenck. 

In  Utah,  upon  an  indictment  charging  nnlawA.il  cohahitation  with  two  women 
within  two  years  next  preceding  January  1,  1887,  evidence  haying  shown  that  de- 
fendant had  married  the  two  women  named  in  the  Indictment ;  that  the  first  was  a 
lawful  wife,  and  had  never  been  divorced ;  that  defendant,  at  the  time  in  question,  was 
living  with  the  polygamous  wife,— it  was  material  for  the  prosecution  to  show  that 
defendant  had  said,  in  regard  to  polygamy  or  unlawful  cohabitation,  that  "we"  or 
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"  they  "  (uncertain  which)  "  would  never  give  it  up ;  that  the  law  against  it  was  un- 
constitutional; and  that  he  had  just  as  good  a  right  to  decide  on  it  as  the  supreme 
court." 

2.  Same. 

The  conduct  of  defendant  towards  the  women  previous  to  the  time  stated  in  the 
indictment  may  he  considered,  in  order  to  determine  the  relation  defendant  bore  to 
them  during  that  time. 

3.  Same— Instruction. 

A  charge  to  the  effect  that  the  law  aims  at  the  unlawful  example  or  the  appear- 
ance, as  well  as  the  actual  continuance,  of  the  polygamous  relation,  without  refer- 
ence to  what  actually  occurs  with  the  plural  wives,  is  not  error.  Actual  sexual  con- 
nection is  not  essential  to  guilt.  The  law  punishes  the  semblance  of  polygamous 
living. 

4.  Same — Cohabitation — Presumption. 

A  disputable  presumption  exists  that  a  man  does  live  and  cohabit  with  his  law- 
ful wife. 
6.  Same. 

This  presumption  is  stronger  in  case  of  a  lawful  than  an  unlawful  marriage. 
6.  Same — Sufficiency  op  Proof. 

Where  cohabition  with  both  wives  is  proved  to  have  continued  for  years,  and  co- 
habition  is  proved  to  exist  at  the  time  of  the  indictment  for  polygamy,  evidence 
that  defendant  had  been  frequently  seen  about  the  house  of  the  first  wife,  with  the 
confession  that  he  would  not  obey  the  laws  against  polygamy,  and  believed  them 
unconstitutional,  and  a  further  statement  that  he  "would  live  with  his  wives,  and 
bedid'nt  care  who  knew  it,"  is  sufficient  to  sustain  a  verdict  of  guilty. 

Appeal  from  First  district  court. 

Geo.  S.  Peters,  for  the  United  States.  A.  O.  Sutherland  and  8.  R.  Thur- 
man,  for  appellant. 

Zane,  C.  J.  The  defendant  was  tried  in  the  first  district  court  on  an  in- 
dictment charging  him  with  unlawful  cohabitation  with  Sarah  Jane  Smith 
and  Christina  Smith  within  two  years  next  preceding  the  first  day  of  Janu- 
ary, 1887.  From  an  order  of  the  court  denying  his  motion  for  a  new  trial, 
and  from  a  judgment  of  conviction,  he  has  appealed  to  this  court. 

On  the  trial,  counsel  for  the  government  asked  its  witness  if  within  two 
years  before  the  first  day  of  January,  1887,  he  had  heard  the  defendant  say 
anything  about  polygamy  or  unlawful  cohabitation,  and  the  witness  answered 
that  defendant  said  "we"  or  "they"  (not  positive  which)  "would  never  give 
it  up;  that  the  law  against  it  was  unconstitutional;  and  that  he  had  just  as 
good  a  right  to  decide  on  it  as  the  supreme  court."  This  answer  defendant's 
counsel  moved  the  court  to  exclude  from  the  jury;  but  the  court  overruled 
the  motion,  and  an  exception  was  taken.     That  ruling  is  assigned  as  error. 

Conversations  with  the  accused,  if  they  contain  voluntary  admissions  or 
confessions  tending  to  prove  his  guilt,  are  admissible  against* him.  The  evi- 
dence showed  that  defendant  had  married  the  two  women  named  in  the  in- 
dictment; that  Sarah  was  his  lawful  wife,  and  that  he  had  never  been  di- 
vorced from  her;  that,  at  the  time  of  the  conversation,  he  was  living  with 
the  polygamous  wife.  When,  therefore,  he  said  that  we  or  they  would  never 
give  up  polygamy,  he  must  have  referred  to  the  class  of  persons  to  which  he 
belonged.  The  assertion  by  him  that  it  was  lawful  and  right,  and  of  a  de- 
termination not  to  give  it  up,  was,  in  our  judgment,  material  evidence;  and, 
with  the  other  evidence  in  the  case,  was  proper  to  be  considered  by  the  jury. 
The  ruling  of  the  court  denying  the  motion  to  exclude  was  not  error. 

The  defendant  also  excepted  to  certain  parts  of  the  charge  of  the  court  to 
the  jury,  and  assigns  the  giving  thereof  as  error.  First9to  so  much  as  stated 
that  the  law  aims  at  the  unlawful  example  or  the  appearance,  as  well  as  the 
actual  continuance,  of  the  polygamous  relation,  without  reference  to  what 
actually  occurs  with  the  plural  wives.  In  this  the  court  said  to  the  jury,  in 
in  effect,  that  actual  sexual  connection  was  not  essential  to  guilt;  that  the 
law  punished  conduct  between  the  accused  and  his  two  wives  which  presented 
the  appearance  and  semblance  of  polygamous  living, — that  exhibition  to  the 
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world  of  polygamous  example.  In  this  we  find  no  error.  The  supreme  court 
of  the  United  States  so  held  in  the  case  of  Cannon  v.  U.  #.,  116  U.  S.  55,  6 
Sup.  Ct.  Rep.  278.  And  in  this  court  in  numerous  decisions;  among  which 
are  the  cases  of  U.  8.  v.  Snow,  9  Pac.  Rep.  501,  668,  697. 

In  its  charge  the  court  also  said  that  there  was  a  presumption  that  a  man 
does  live  and  cohabit  with  his  lawful  wife,  but  that  it  was  not  conclu-> 
sive;  that  it  might  be  rebutted;  that  it  was  a  matter  of  evidence;  and  that 
the  jury  should  give  it  such  weight  as  they  might  think  it  ought  to  have. 
The  giving  of  this  is  also  assigned  for  error.  We  are  of  the  opinion  that 
this  alleged  error  is  not  well  assigned.  We  so  held  in  the  case  otll.8.  v.  Clark, 
ante,  288,  (decided  at  the  present  term.) 

The  court  also  stated  in  its  charge  that,  "in  proving  cohabitation  under 
the  statute,  it  is  not  necessary  to  show  the  same  facts  as  to  cohabitation  with 
the  legal  wife  as  with  the  plural,  because  the  law  presumes  that  a  man  does 
what  it  is  his  legal  duty  to  do."  The  court  in  substance  said  that  a  lawful 
marriage  afforded  a  stronger  inference _of  cohabitation  than  an_unlawful 
one;  that,  these  presumptions  being  different,  the  other  evidentiary  facts 
might  differ;  that  additional  evidence  would  be  necessary  to  show  cohabi- 
tation with  the^lural„wife,  if  rebutting  evidence  should  be  offered,  in  case 
ofa  conflict  in  the.  evidence.  This  conclusion  appears  to  be  axiomatic 

The  defendant  also  excepted  to  and  assigns  as  error  the  giving  of  the  fol- 
fowing  portion  of  the  charge:  "Therefore  the  presumption  is,  if  you  find  that 
he  was  living  with  this  woman  [meaning  Sarah]  at  the  time  he  entered  into 
the  plural  marriage  relation,  that  he  was  legally  married  to  her,  and  continued 
such  marriage  relation  with  her;  and  this  presumption  is  more  or  less  strong 
according  to  circumstances,  and  may  be  given  such  weight  as  in  your  judg- 
ment you  may  think  it  ought  to  have."  In  this  the  jury  are  informed  that 
if  they  found  the  defendant  was  living  with  Sarah  at  the  time  he  entered  into 
the  plural  marriage  relation,  that  the  presumption  was  that  he  was  legally 
married  to  her,  and  continued  such  marriage  relation  with  her;  that  the 
presumption  was  more  or  less  strong  according  to  circumstances;  and  that 
the  jury  might  give  it  such  weight  as  they  believed  it  entitled  to.  The  evi- 
dence established  that  the  marriage  to  Sarah  was  first;  that  it  was  legal;  and 
that  there  had  been  no  divorce.  Therefore  the  jury  were  compelled  to  find 
from  the  testimony  that  the  marriage  to  Sarah  was  lawful,  and  that  the 
marriage  relation  with  her  continued.  The  marriage  relation  was  necessarily 
continuing  until  dissolved  by  death  or  according  to  law.  The  legal  marriage 
to  Sarah  and  the  continuance  of  that  relation  were  established  beyond  all 
question  by  the  evidence,  without  the  aid  of  the  presumption  stated  by  the 
court.  The  defendant  could  not  have  been  injured  by  this  portion  of  the 
charge. 

Appellant  also  complains  of  the  statement  in  the  charge  that  the  defendant 
could  not  be  convicted  of  cohabitation  before  the  time  mentioned  in  the  in- 
dictment, but  such  conduct  could  be  considered  by  the  jury  in  determining 
the  relation  he  bore  to  them  during  that  time.  We  are  of  the  opinion  that  it 
was  proper  for  the  jury  to  consider  appellant's  conduct  towards  the  women 
during  the  time  covered  by  the  indictment  in  the  light  of  his  previous  rela- 
tions to  and  conduct  towards  them.  This  court  has  so  held  in  several  cases, 
among  which  is  the  case  of  U.  S.  v.  Musser,  7  Pac.  Rep.  889. 

Appellants'  counsel  urge  a  further  assignment  of  error  that  the  evidence 
was  insufficient  to  justify  the  verdict  of  the  jury.  The  evidence  established 
cohabitation  with  the  plural  wife  during  the  period  mentioned  in  the  indict- 
ment. The  contention  was  as  to  cohabitation  with  his  lawful  wife,  Sarah. 
The  evidence  showed  that  defendant  married  her  about  33  years  ago,  and 
Christina  about  3  years  later;  that,  for  a  period  of  12  years  thereafter,  he  lived 
in  the  same  house  with  both  women,  and  since  then  they  have  lived  in  sepa- 
rate houses,  about  one  mile  apart ;  and  while  so  living,  until  about  7  years  ago, 
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defendant  made  his  home  alternately  with  each,  and  since  then  he  has  made 
his  home  with  his  polygamous  wife.  While  there  is  no  direct  evidence  that 
he  has  been  in  Sarah's  house  more  than  once  during  the  last  two  years,  (and 
that  was  on  a  funeral  occasion,)  there  is  abundant  evidence  that  he  has  been 
seen  during  the  time  in  the  house-yard,  at  the  well,  and  at  the  door  of  the 
house  in  which  she  lived.  It  also  appears  that  defendant  had  a  blacksmith 
shop  between  30  and  50  feet  from  Sarah's  house.  Domonicus  Carter,  a  wit- 
ness, stated  that  he  heard  the  defendant  say,  about  one  year  before  the  trial, 
that  he  intended  to  live  with  his  wives,  and  he  did  not  care  a  damn  who  knew 
it.  The  witness  Redfleld  said  that  he  heard  defendant  say  that  we  or  they 
never  would  give  up  polygamy;  that  the  law  prohibiting  it  was  unconstitu- 
tional; and  that  he  had  as  good  a  right  to  construe  the  constitution  as  the 
supreme  court.  The  lawful  marriage  of  itself  affords  a  strong  presumption 
of  cohabitation;  and  when  to  this  is  added  the  statement  of  defendant  that 
he  would  live  with  his  wives  regardless  of  who  knew  it,  and  the  expressed 
determination  not  to  give  up  polygamy,  and  the  fact  that  he  was  seen  on 
numerous  occasions  around  Sarah's  house,  and  at  her  door,  we  are  of  the 
opinion  that  the  evidence  was  sufficient  to  show  cohabitation  as  to  her. 

We  find  no  error  in  overruling  defendant's  motion  for  a  new  trial,  or  in  the 
Judgment  of  conviction.    The  judgment  of  the  court  below  is  affirmed* 

Borbman  and  Henderson,  JJ.,  concur* 
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Kinkrad  and  others  v.  Benton  and  others.    (No.  1,249.) 
(Supreme  Court  of  Nevada,    June  27, 1887.) 
IwuKcnotr— Bofd— Action  ow,  by  8tatb  Offices. 

The  governor,  comptroller,  and  treasurer  of  the  state  of  Nevada  cannot  bring 
suit,  as  private  individuals,  upon  a  statutory  undertaking  running  to  them  as  offi- 
cials, and  given  in  consideration  of  the  issuance  of  an  injunction  in  a  suit  to  re- 
strain them  from  exercising  the  authority  conferred  upon  them  by  the  act  of  Feb- 
ruary 24,  1881,  (Laws  Nev.  1881,  c.  42,)  which  directs  the  construction  at  Reno  of 
an  asylum  for  the  insane,  because  said  suit  having  been  brought  against  them 
in  their  official  capacity,  there  is  no  privity  between  them  as  individuals  and  the 
obligors  in  said  undertaking. 

Appeal  from  district  court,  Ormsby  county. 

TV.  E.  F.  Deal,  for  appellants.  C.  /.  Varian  and  T.  Coffin,  for  respond- 
ents. 

Belknap,  J.  This  action  is  brought  to  recover  from  the  defendants  as 
obligors  upon  a  statutory  undertaking  given  in  consideration  of  the  issuance 
of  an  injunction.  A  demurrer  to  the  complaint,  both  general  and  special, 
was  interposed  and  sustained.  Plaintiffs  declined  to  amend,  and  judgment 
was  entered  against  them.  The  complaint  alleges  "that  the  said  plaintiff 
John  H.  Kinkead  was  the  governor  of  the  state  of  Nevada  from  the  first 
Monday  of  January,  1879,  to  the  first  Monday  of  January,  1883;  that  said 
plaintiff  J.  F.  Hallock  was,  for  the  same  period,  comptroller  of  said  state, 
and  that  said  plaintiff  L.  L.  Crockett  was,  for  the  same  period,  treasurer  of 
said  state;  that  on  the  fourth  day  of  May,  1881,  in  an  action  brought  by  Jacob 
Klein  against  said  plaintiffs,  as  such  governor,  comptroller,  and  treasurer,  in 
the  district  court  of  the  Second  judicial  district  of  the  state  of  Nevada,  in  and 
for  the  county  of  Ormsby,  an  injunction  issued  out  of  said  last-named  court, 
and  was  served  on  said  plaintiffs,  as  such  officers,  enjoining  and  restraining 
them  from  taking  any  moneys  from  the  state  school  fund  of  said  state  of  Ne- 
vada for  the  purpose  of  constructing  or  furnishing  any  buildings  to  be  used 
as  an  asylum  for  the  insane,  or  for  providing  plans  therefor,  and  enjoining 
and  restraining  the  plaintiff  J.  F.  Hallock,  as  such  comptroller,  from  draw- 
Ingjmy  warrants  against  the  fund  created  by  the  act  of  the  legislature  of  the 


Digitized  by 


Google 


Or.]  BELFIU9  *.  FLINT.  295 

state  of  Nevada  entitled  'An  act  to  provide  for  the  taking  care  of  the  insane 
of  the  state  of  Nevada/  approved  February  24,  1881,  and  enjoining  and  re- 
straining said  plaintiff  L.  L.  Crockett,  as  state  treasurer,  from  paying  any 
such  warrants,  and  enjoining  and  restraining  said  plaintiffs,  as  such  officers, 
from  signing,  countersigning,  or  depositing  in  the  state  school  fund  or  the 
state  treasury  any  of  the  four  per  cent,  bonds  mentioned  in  said  act,  and  en- 
joining and  restraining  them,  as  such  officers;  from  doing  any  act  whatso- 
ever in  and  about  the  premises." 

The  condition  of  the  obligation  is  that  the  plaintiff  will  pay  to  the  parties 
enjoined  such  damages,  not  exceeding  the  sum  of  $500,  as  they  may  sustain 
by  reason  of  the  injunction,  if  the  court  finally  decide  that  plaintiff  was  not 
entitled  thereto.  The  injunction  suit  was  prosecuted  for  the  purpose  of  re- 
straining the  present  plaintiffs,  as  state  officers,  from  exercising  the  authority 
conferred  upon  them  by  the  law  directing  the  construction  at  Reno  of  an  asy- 
lum for  the  insane.  The  plaintiffs  have  brought  the  present  action  unoffi- 
cially and  as  individuals.  They  were  not  sued  in  their  private  capacity,  and 
the  obligation  does  not  run  to  them  as  individuals.  There  is  no  privity  be- 
tween them  and  the  obligors,  and  no  recovery  can  be  had.  Judgment  af- 
firmed. * 


Bklfils  v.  Flint. 

(Supreme  Court  of  Oregon.    April  25,  1887.) 

1.  Forcible  Bothy  and  Detainer— Summons. 

In  an  action  in  a  justice's  court  under  the  Oregon  forcible  entry  and  detainer  act 
a  summons  is  not  void  which  requires  the  defendant  to  answer  in  less  than  six  days 
after  its  date;  the  time  when  the  defendant  may  be  required  to  answer  being  deter- 
mined by  section  5  of  said  act,  which  provides  that  "the  summons  shall  be  served 
and  returned  as  in  other  cases.  Such  service  shall  not  be  less  than  two  nor  more 
than  four  days  before  the  day  of  trial  appointed  by  the  justice;"  section  8  of  the 
justice's  act,  providing  that  the  summons  must  require  the  defendant  to  appear  at 
a  time  named  therein  not  less  than  six  nor  more  than  twenty  days  from  the  date 
thereof,  not  being  applicable  to  actions  of  forcible  entry  and  detainer. 

2.  Same — Defective  Summons — Continuance. 

Where  the  first  service  of  a  summons  under  the  Oregon  forcible  entry  and  detainer 
act  was  deemed  defective  by  the  justice's  court,  and  a  continuance  granted  for  more 
than  two  days,  that  another  summons  might  be  served,  such  an  act  by  the  court  is 
not  a  continuance  within  the  meaning  of  section  6  of  the  act,  which  provides  "  that 
no  continuance  shall  be  granted  for  a  longer  period  than  two  days,  unless  the 
debt,"  etc. 
8.  Same — Summons — Return — Service  op  Certified  Copy. 

Where  the  return  on  a  summons  in  an  action  under  the  Oregon  forcible  entry  and 
detainer  act  does  not  show  that  a  copy  of  the  complaint,  certified  by  the  justice  of 
the  peace  before  whom  the  cause  was  pending,  or  certified  to  by  the  plaintiff,  his 
agent  or  attorney,  was  served  on  the  defendant,  the  service  is  insufficient  to  warrant 
a  judgment  by  default  against  the  defendant,  and  a  judgment  so  rendered  will  be 
set  aside ;  the  service  of  the  certified  copy  being  a  statutory  requirement  which  must 
be  observed  before  jurisdiction  can  be  assumed  or  conferred.  Whether  the  statute 
has  been  complied  with  is  to  be  determined  by  the  officer's  return. 

William  R.  Willis,  for  appellant.     W.  T.  Hume,  for  respondent. 

Lord,  G.  J.  This  was  an  action  brought  in  a  justice's  court  to  recover  the 
possession  of  certain  premises  under  the  forcible  entry  and  detainer  act. 
Judgment  went  against  the  defendant,  Belfils,  in  that  action,  for  the  posses- 
sion of  the  premises  for  want  of  an  answer.  He  then  applied  to  the  circuit 
court,  and  obtained  a  writ  of  review,  which,  upon  the  hearing,  that  court  dis- 
missed, and  judgment  was  entered  in  accordance  therewith,  from  which  he 
appeals  to  this  court.  The  first  assignment  of  error  is  to  the  effect  that,  in 
an  action  of  forcible  entry  and  detainer,  a  summons  which  requires  the  de- 
fendant to  appear  and  answer  in  less  than  six  days  after  its  date  is  void.  The 
summons  was  dated  October  16,  1886,  and  required  the  defendant  to  appear 
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before  the  justice  on  the  nineteenth  day  of  October,  1886.  The  objection  is  based 
on  the  assumption  that  section  8  of  the  justice's  act  (Code  Proc.  463)  is  applica- 
ble to  actions  of  forcible  entry  and  detainer.  That  section  provides  that  the 
summons  must  require  the  defendant  to  appear  at  a  time  named  therein,  not 
less  than  six  nor  more  than  twenty  days  from  the  date  thereof.  Section  4  of 
the  forcible  entry  and  detainer  act  provides  that  the  action,  except  as  herein- 
after specially  provided,  shall  be  in  all  respects  conducted  as  other  actions  be- 
fore justices  of  the  peace.  Section  5  provides  that  "the  summons  shall  be 
served  and  returned  as  in  other  cases.  Such  service  shall  not  be  less  than 
two  nor  more  than  four  days  before  the  day  of  trial  appointed  by  the  justice. " 
Misc.  Laws,  614.  It  is  argued  that  by  force  of  these  provisions,  and  particu* 
larly  the  words  "shall  be  served  and  returned  as  in  other  cases,"  that  section 
8,  supra,  as  to  time,  applies,  and  consequently  that  the  summons  was  void, 
as  the  justice  could  not  bring  the  cause  to  trial  in  less  than  six  days. 

We  are  not  able  to  concur  in  this  result.  The  language  referred  to,  "served 
and  returned  as  in  other  cases,"  only  means  that  the  service  is  to  be  made  in 
the  same  manner,  whether  personally  or  otherwise,  as  is  done  in  other  cases, 
and  U*at  when  done,  that  the  officer  make  a  return  thereof  to  the  court, — a 
report  showing  the  manner  in  which  he  performed  the  duty  imposed  upon 
him, — as  is  done  in  other  cases.  It  has  no  reference  to  the  time  prescribed 
by  section  8  for  other  actions,  as  section  5  shows  it  was  the  evident  intention 
to  make  the  time  less  than  that  prescribed  by  section  8.  It  only  indicates 
that  the  modes  of  doing  these  official  acts  is  the  same  as  in  other  cases,  al- 
though the  time  of  appearance  of  the  defendant  is  shortened  after  service  has 
been  obtained  in  this  character  of  action.  The  action  of  forcible  entry  or  un- 
lawful detainer  is  a  summary  proceeding  devised  to  secure  a  speedy  restitu- 
tion of  the  premises  forcibly  or  unlawfully  detained.  This  being  its  object, 
the  purpose  of  section  5,  supra,  is  intended  to  aid  in  giving  it  that  effect, 
which  is  inconsistent  with  the  instruction  claimed. 

It  is  next  assigned  as  error  that  the  court  lost  jurisdiction  by  granting  a 
continuance  for  more  than  two  days.  The  transcript  shows  that  the  first 
service  was  deemed  defective,  and  that  the  action  was  continued  in  order  that 
another  summons  might  be  served.  For  myself,  I  do  not  think  this  was  a 
continuance  within  the  meaning  of  section  6,  "that  no  continuance  shall  be 
granted  for  a  longer  period  than  two  days,  unless  a  debt,"  etc.,  or  that  the 
authorities  cited  sustain  a  contrary  view.  But  this  assignment  becomes  un- 
important, and  unnecessary  to  decide,  in  view  of  the  fact  that  the  service  of 
the  second  summons  is  deemed  fatally  defective.  The  return  on  the  sum- 
mons does  not  show  that  a  certified  copy  of  the  complaint  was  served.  It  is 
assumed  that  a  justice  of  the  peace  is  authorized  to  certify  to  the  copy  of  the 
complaint,  although  the  act  regulating  the  practice  in  justice's  court  does  not 
expressly  mention  the  subject  of  certifying.  See  Marooney  v.  McKay,  3  Or. 
372.  The  provisions  of  the  law  applicable  are  Code,  p.  115,  §  54;  Id.  p.  463, 
§  7;  Id.  p.  465,  §§  20-22.  Now,  the  return  on  the  summons  does  not  show 
that  a  copy  of  the  complaint  certified  by  the  justice  of  the  peace  before  whom 
the  cause  was  pending,  or  certified  to  by  the  plaintiff,  his  agent  or  attorney, 
was  served  on  the  defendant.  This  is  a  statutory  requirement  which  must  be 
observed  before  jurisdiction  can  be  assumed  or  conferred.  Whether  it  has 
been  complied  with,  we  must  look  to  the  return  of  the  officer  upon  whom 
is  imposed  this  duty.  As  the  return  of  that  officer  does  not  show  that  a  copy 
of  the  complaint,  certified  as  required,  was  served,  the  service  is  insufficient 
to  warrant  a  judgment  by  default  against  the  defendant. 

For  this  reason  we  are  constrained  to  reverse  the  judgment  of  the  court  be- 
low, with  directions  to  reverse  and  set  aside  the  judgment  of  the  justice's 
court. 

A  petition  for  rehearing  was  denied  in  the  above  case  on  the  fourteenth  day  of  June, 
1887. 
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Rohr  v.  Pearson. 

(Supreme  Court  of  Oregon.     May  2,  1887.) 

1.  Partnership — Dissolution — Accounts — Reference. 

In  a  suit  to  dissolve  a  partnership  and  for  an  accounting,  "where  the  cause  has 
been  referred  to  a  master,  who  has  filed  a  report  which  has  been  confirmed  by  the 
court,  it  is  not  the  practice  of  the  appellate  court  to  re-examine  every  item  of  ac- 
count between  the  parties  during  the  existence  of  the  partnership,  but  to  re-examine 
only  those  that  rest  upon  some  disputed  or  controverted  question  of  fact  or  law. 

2.  8am e — Dissolution — Account. 

In  a  suit  between  partners  for  a  dissolution  of  the  partnership  and  for  an  account- 
ing, where  one  of  the  partners  has  made  a  charge  against  the  other  for  loss  of  time 
Of  the  latter,  he  will  not  be  permitted  to  enlarge  the  charge  after  the  commence- 
ment of  the  suit,  where  the  amount  of  the  first  charge  is  all  that  appears  on  the 
books  of  the  firm,  and  no  sufficient  reason  appears  for  increasing  it. 

Appeal  from  circuit  court,  Multnomah  county. 

Jos.  Simon  and  /.  C.  Moreland,  for  appellant.  Geo.  W.  Yocum,  for  re- 
spondent. 

Strahan,  J.  The  object  of  this  suit  is  to  dissolve  the  copartnership  here- 
tofore existing  between  the  plaintiff  and  the  defendant,  and  for  an  account- 
ing. The  cause  was  referred  to  Henry  E.  McGinn,  Esq.,  to  take  the  evidence 
and  report  his  findings  of  law  and  fact.  Upon  the  referee's  report  being  filed, 
the  same  was  confirmed  by  the  court,  and  a  final  decree  entered  thereon  in 
favor  of  the  plaintiff,  ironi  which  decree  the  defendant  has  appealed  to  this 
court.  It  is  not  in  accordance  with  the  practice  of  this  court,  upon  an  appeal 
like  this,  to  re-examine  every  item  of  account  between  the  parties  during  the 
existence  of  the  partnership.  Such  a  course  of  procedure  here  is  ordinarily 
impracticable.  We  endeavor  to  re-examine  only  those  items  that  rest  upon 
some  disputed  or  controverted  question  of  fact  or  law. 

Upon  this  appeal  the  plaintiff  has  presented  a  carefully  prepared  statement, 
embracing  all  of  the  items  of  account  between  the  parties  that  are  contro- 
verted on  either  side;  but  we  are  unable  to  see  that  the  referee  failed  to  find 
according  to  the  preponderance  of  the  evidence  upon  those  items. 

The  defendant  insists  that  he  ought  to  be  allowed  $25  per  month  for  the 
use  of  a  certain  patented  process  for  graining,  and  $20  per  month  for  a  cer- 
tain other  patented  process  for  painting  roofs,  which  were  owned  by  him,  and 
used  by  the  partnership  in  its  business.  This  claim  was  disallowed  by  the 
referee,  and  properly.  The  actual  utility  of  those  inventions  seems  to  be  left 
in  doubt  by  the  evidence;  but,  aside  from  this,  it  sufficiently  appears  that  the 
defendant  voluntarily  used  those  processes  occasionally  in  the  work  and  busi- 
ness of  the  firm,  without  any  understanding  or  even  expectation  that  he  should 
be  paid  for  the  same. 

The  defendant's  counsel  claim  that  there  is  an  error  of  some  $600  in  the 
finding  of  the  referee  against  the  defendant  which  this  court  ought  to  correct. 
"No  doubt,  if  there  is  an  error,  it  ought  to  be  corrected;  but  we  think  the  error 
alleged  does  not  appear.  The  defendant  kept  the  books  and  received  and  dis- 
bursed all  the  money  of  tbe  firm  during  its  existence,  and  he  ought  therefore 
to  be  able  to  demonstrate  every  item  of  account  so  clearly  as  to  leave  no  ques- 
tion about  it.  Instead  of  that,  however,  numerous  errors  appear  to  exist  in 
his  accounts,  innocently,  it  may  be,  but  in  most  instances  they  are  in  his  favor 
and  against  the  plaintiff.  Another  gross  irregularity  in  the  business  methods 
of  the  defendant  was  his  manner  of  handling  the  funds  of  the  firm.  The 
firm's  bank  account  was  kept  in  his  individual  name,  and  all  checks  thereon 
were  drawn  by  him  in  his  own  name,  and  not  in  the  name  of  the  firm.  It  is 
probable  that  all  of  this  occurred  without  nny  real  intention  on  the  part  of  the 
defendant  to  wrong  the  plaintiff,  at  least,  it  does  not  directly  appear  that  he 
had  such  intention,  but  It  certainly  imposed  upon  him  the  duty  of  making  a 
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very  full  and  satisfactory  statement  and  showing  of  all  the  affairs  of  the  firm. 
He  ought  to  remove  doubts,  and  clear  away  difficulties.  It  is  probable  the 
referee  did  not  apply  so  rigid  a  rule,  though  he  might  have  done  so.  His  con- 
clusions are  readily  sustained  without  it. 

The  defendant  claimed  8411.75  against  the  plaintiff  for  lost  time  in  the 
business  of  the  firm.  Of  this  amount  the  referee  allowed  $220.  This  was 
the  amount  charged  in  the  company's  books  by  the  defendant  against  the 
plaintiff  for  time  lost  by  the  plaintiff,  and  no  sufficient  reason  is  shown  for 
increasing  it.  It  is  true,  the  defendant  made  an  additional  charge  for  the 
same  loss,  but  it  was  made  after  this  suit  was  commenced,  and,  under  the 
facts  disclosed,  we  do  not  think  it  ought  to  be  allowed. 

Our  conclusions  lead  to  an  affirmance  of  the  decree;  and  it  is  so  ordered. 

Note.    A  petition  for  rehearing  was  denied  in  the  above  case  on  June  14,  1887. 


Ex  parte  Rosenblatt.    (No.  1,267.) 

(Supreme  Court  of  Nevada.    June  30,  1887.) 

1.  Constitutional  Law — License — Interstate  Commerce. 

Gen.  St.  Nev.  g  12G9,  which  provides  for  the  licensing  of  traveling  salesmen,  com- 
monly known  as  "drummers,"  and  forbids  their  exercising  their  trade  without  a 
license,  is  a  regulation  of  interstate  commerce,  and  is  void  as  to  a  citizen  of  Cali- 
fornia who  is  taking  orders  for  goods  to  be  delivered  from  that  state.1 

2.  Habeas  Corpus— Review  of  Judgment. 

A  judgment  of  a  district  court  declaring  valid  a  law  which  is  in  fact  unconstitu- 
tional and  void,  may  be  reviewed  on  application  for  a  writ  of  habeas  corpus  by  one 
imprisoned  thereunder,  because,  the  law  being  void,  the  district  court  had  no  juris- 
diction under  it. 

Application  for  habeas  corpus. 

R.  II.  Lindsay  and  8.  D.  King,  for  petitioner.  The  Attorney  General  and 
T.  Coffin,  for  the  State. 

Belknap,  J.  The  petitioner  was  convicted  of  a  violation  of  an  act  of  the 
legislature  of  the  state  approved  February  23,  1885,  entitled  "An  act  provid- 
ing for  the  licensing  of  traveling  merchants,  and  merchants  doing  business 
through  soliciting  agents,  commonly  known  as  'drummers,' "  (Gen.  St.  §  1269,) 
in  acting  as  soliciting  agent  or  drummer  without  procuring  a  license  therefor. 
He  is  held  in  custody  under  a  commitment  issued  upon  the  judgment. 

In  his  petition  for  a  writ  of  habeas  corpus  f  he  alleges  that  he  is  a  resident 
of  the  state  of  California,  and  that  he  was,  at  the  time  of  his  arrest,  a  travel- 
ing merchant,  soliciting  agent,  and  drummer  offering  goods,  wares,  and  mer- 
chandise for  sale  in  the  town  of  Reno,  to  be  delivered  at  a  future  time  from 
the  state  of  California  by  his  principals,  residents  of  that  state;  that,  by  the  act 
of  the  legislature  before  mentioned,  it  is  made  a  misdemeanor  to  exercise  any 
such  occupation  without  having  first  obtained  a  license  therefor;  and  that, 
under  this  law,  he  was  convicted,  first,  in  the  court  of  the  justice  of  the  peace, 
and  afterwards,  upon  appeal ,  in  the  district  court  of  Washoe  county .  He  avers 
that  the  enactment  of  the  legislature  imposing  the  license  tax  is  unconstitu- 
tional and  void,  because  repugnant  to  that  clause  of  the  constitution  of  the 
United  States  which  declares  that  congress  shall  have  power  to  regulate  com- 

1 A  state  statute  imposing  a  license  tax  on  drummers  and  others  selling  by  samples 
within  a  certain  taxing  district  is  a  regulation  of  interstate  commerce,  and  therefore 
unconstitutional  as  applied  to  citizens  of  other  states,  Kobbins  v  Taxing  District,  7  Sup. 
Ct.  Rep.  592;  Simmons  Hardware  Co.  v.  McGuire,  (La.)  2  South.  Rep.  — ;  and  a  stat- 
ute requiring  one  who  peddles  articles  grown  or  manufactured  in  a  foreign  country  to 
have  a  license  is  unconstitutional,  Statu  v.  Pratt,  (Vt.)U  All.  Rep.  55(5.  So,  also,  where 
the  license  is  made  proportionate  to  the  licensee's  stuck  in  trade.  Corson  v.  Maryland, 
7  Sup.  CL  Rep.  655.    But  see  Ex  parte  Asher,  (Tex.)  4  S.  W.  Rep.  — . 
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merce  among  the  several  states;  and  prays  to  be  released  from  his  imprison- 
ment. 

The  supreme  court  of  the  United  States  in  a  recent  case,  that  of  Rabbins  v. 
Taxing  District  Shelby  Co.,  120  U.  S.  489,  7  Sup.  Ct.  Rep.  592,  considered 
the  constitutionality  of  a  statute  of  the  state  of  Tennessee  involving  the  same 
question.  The  Tennessee  statute  declared  that  "all  drummers,  and  all  per- 
sons not  having  a  regular  licensed  house  of  business  in  the  taxing  district, 
offering  for  sale  or  selling  goods,  wares,  or  merchandise  therein  by  sample, 
shall  b<3  required  to  pay  to  the  county  trustee  the  sum  of  ten  dollars  per  week, 
or  twenty-five  dollars  per  month,  for  such  privilege,  and  no  license  shall  be 
issued  for  a  longer  term  than  three  months. "  Bobbins,  a  citizen  of  the  state 
of  Ohio,  employed  by  citizens  of  that  state  having  a  business  house  at  Cincin- 
nati, was  convicted  of  a  violation  of  the  law.  On  appeal  to  the  supreme  court 
of  the  state  the  judgment  was  affirmed.  The  case  was  then  carried  to  the 
supreme  court  of  the  United  States  upon  writ  of  error.  It  was  held  that  the 
business  of  selling  goods  which  were  in  Ohio  at  the  time  of  sale,  and  were  at 
a  future  time  to  be  delivered  to  the  purchaser  in  the  state  of  Tennessee,  con- 
stituted interstate  commerce,  and  that  the  license  tax  imposed  by  the  statute 
was  a  tax  upon  interstate  commerce  and  invalid. 

The  statute  of  Tennessee  and  that  of  this  state  do  not  materially  differ. 
Neither  imposes  a  tax  upon  citizens  of  other  states  that  does  not  equally  apply 
to  its  own  citizens,  nor  is  there  any  discrimination  in  either  statute  against 
other  states  or  their  products.  The  principles  of  the  decision  of  the  supreme 
court  in  the  Robbins  Case  must  be  accepted  as  establishing  the  unconstitu- 
tionality of  the  statute  under  which  the  petitioner  was  convicted. 

It  is  urged,  however*  that  the  district  court  had  jurisdiction  to  determine 
the  constitutionality  of  the  statute,  and  that  its  judgment  cannot  be  reviewed 
upon  the  writ  of  habeas  corpus.  But  the  district  court  did  not  have  juris- 
diction, because  the  state  could  not  lawfully  impose  the  license  tax.  There 
was,  in  legal  contemplation,  no  law  creating  the  offense  of  which  the  petitioner 
was  convicted. 

"An  unconstitutional  law,"  said  the  supreme  court  of  the  United  States  in 
Ex  parte  SUbold,  100  U.  S.  877,  "is  void,  and  is  no  law.  An  offense  created 
by  it  is  not  a  crime.  A  conviction  under  it  is  not  merely  erroneous,  but  is 
illegal  and  void,  and  cannot  be  a  legal  cause  of  imprisonment.  It  is  true,  if 
no  writ  of  error  lies,  the  judgment  may  be  final,  in  the  sense  that  there  may 
be  no  means  of  reversing  it.  But  personal  liberty  is  of  so  great  moment  in 
the  eye  of  the  law  that  the  judgment  of  an  inferior  court  affecting  it  is  not 
deemed  so  conclusive  but  that,  as  we  have  seen,  the  question  of  the  court's 
authority  to  try  and  imprison  the  party  may  be  reviewed  on  habeas  corpus  by 
a  superior  court  or  judge  having  authority  to  award  the  writ."  See,  also, 
Ex  parte  Lange,  18  Wall.  168;  Ex  parte  Parks,  93  U.  S.  18;  Ex  parte  Yar- 
brough,  110  U.  8.  654,  4  Sup.  Ct.  Rep.  152. 

It  is  ordered  that  the  petitioner  be  discharged. 


Hjsney  v.  County  of  Pima. 

(Supreme  Court  of  Arizona.    July  3,  1887.) 
Counties— Deed  to  County— Notary's  Pee. 

When  a  statute  makes  it  a  duty  of  the  collector  of  taxes  to  execute  deeds  of  lands 
struck  off  to  the  territory  at  tax  sales  conveying  same  to  the  territory  without  charge, 
services  of  a  notary  public  certifying  the  acknowledgment  of  his  signature  are  not  a 
proper  charge  against  the  county. 
(Syllabus  by  the  Court.) 

Bai.nes,  J.  In  this  action  plaintiff  sues  for  the  notarial  fees  for  acknowl- 
edgment of  206  deeds,  at  one  dollar  each.  He  alleges  that  the  tax  collector  of 
Pima  county  requested  him  to  take  and  certify  the  acknowledgment  of  said 
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deeds.  The  provision  of  the  law  under  which  the  deeds  were  made  is  an 
amendment  to  the  revenue  laws,  which  provides  that  in  sales  of  lands  fo : 
taxes,  when  the  territory  is  the  purchaser,  and  no  person  has  redeemed  the 
property  during  the  time  allowed  for  its  redemption,  the  collector  shall  exe- 
cute and  acknowledge  a  deed  to  the  territory,  of  such  property,  and  deliver 
the  same  to  the  chairman  of  the  board  of  supervisors  without  charge,  and  It 
shall  be  the  duty  of  the  county  recorder,  without  fee,  to  record  the  same. 
Laws  Ariz.  1885,  p.  290,  §  8.  The  tax  sales  above  provided  for  are  to  enforce 
the  tax  for  territorial  as  well  as  for  county  purposes.  Comp.  Laws,  c.  88,  §§ 
1,  2.  The  fees  sought  to  be  recovered  against  the  county  were  earned  inserv* 
ices  rendered  to  the  tax  collector,  and  at  his  request.  The  county  did  not 
request  it.  There  is  no  express  contract  to  bind  the  county,  nor  is  there  an 
implied  contract  by  the  county  to  pay  for  these  services.  It  is  essential  to  a 
contract,  either  express  or  implied,  that  both  parties  assent  to  it.  The  service 
performed  was  not  for  the  sole  benefit  of  the  county.  The  territory  was 
equally  benefited  by  it.  The  obligation  of  the  county  does  not  arise  by  opera- 
tion of  law.  The  law  requires  the  tax  collector  to  execute  these  deeds,  and 
without  charge.  He  requested  these  services,  and  they  were  rendered  for  him 
in  his  official  capacity.  The  law  does  not  authorize  him  to  bind  the  county, 
or  to  impose  any  such  expense  upon  the  county.  The  law  expressly  says  he 
shall  not  do  so.  If  the  county  was  to  be  charged  for  these  services  by  its 
proper  officers,  it  should  have  the  opportunity  of  selecting  who  should  perform 
the  service.  If  the  tax  collector  assume  to  do  so  without  authority  or  direc* 
tion  from  the  county,  or  its  proper  officers,  he  must  assume  the  responsibility k 
The  clerk  of  the  county  court  and  the  recorder  of  deeds  were  authorized  by 
law  to  take  and  certify  these  acknowledgments,  and  all  fees  earned  by  them 
are  moneys  of  the  county,  as  they  are  salaried  officers.  There  is  no  reason 
why  these  officials  should  not  perform  this  service;  and  if  the  tax  collector 
passes  them  by,  and  requests  the  services  of  a  notary  public,  he  must  pay  him* 
It  cannot  be  made  a  valid  claim  against  the  county. 

The  judgment  is  reversed,  and  the  cause  remanded  for  judgment  for  defend- 
ant. 

Wright,  C.  J.    I  concur  in  these  views. 


United  States  v.  Ellis  and  others. 

(Supreme  Court  of  Arizona,    July  3,  1887.) 

1.  Appeal — Record — Evidence. 

The  court  will  not  consider  objections  to  evidence  which  do  not  appear  in  the 
abstract. 

2.  Arbitration — Contract  for. 

Where  a  party  agrees  to  submit  differences  and  disagreements  as  to  the  perform- 
ance of  a  contract  to  certain  officers,  or  board  of  officers,  he  cannot  recover  dam- 
ages for  breach  of  the  contract  unless  it  appear  that  he  has  offered  to  submit  sucii 
differences. 

3.  Same — Conclusiveness. 

In  the  absence  of  fraud  or  mistake,  the  action  of  an  officer  empowered  by  a  con- 
tract to  perforin  its  conditions  is  final  and  conclusive  between  the  parties. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Yavapai  county. 

C.  T.  Mouse,  U.  S.  Dist.  Atty.,  and  /.  /.  Herndon,  Dep.  U.  S.  Dist.  Atty., 
for  the  Government.    Clark  Churchill,  for  defendant. 

Barnes,  J.  This  is  a  suit  by  plaintiff  on  a  bond  to  secure  a  contract  made 
by  Nathan  Ellis,  defendant,  to  deliver  barley  to  the  assistant  quartermaster 
of  the  United  States  army  at  Fort  McDowell,  Arizona.  Plaintiff  recovered  a 
judgment  for  the  full  penalty  of  the  bond,  to- wit,  $500,  and  defendant  brings 
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the  case  into  this  court  for  review.  The  abstract  Bhows  that  plaintiff  offered 
in  evidence  a  certified  copy  of  the  bond  sued  on  and  of  the  contract  for  the  de- 
livery of  the  barley  aforesaid,  and  also  certified  copies  of  certain  vouchers 
marked  "Exhibits  E,  F,  and  G,"  and  copies  of  other  documents  from  the 
quartermaster's  department  from  the  files  of  the  war  department,  which  seem 
to  have  been  duly  certified  by  the  proper  officers  of  the  United  States  treasury. 
The  abstract  does  not  set  out  nor  state  the  contents  of  either  the  bond  sued 
on  or  the  contract,  or  either  one  of  the  exhibits  to  which  objection  is  made. 

We  must  presume  that  the  court  below  ruled  correctly  in  admitting  them. 
Before  we  can  hold  that  the  court  below  erred,  that  must  clearly  appear,  and 
we  cannot  consider  in  this  court  objections  to  evidence  or  documents  that 
were  offered  below  unless  they  are  contained  in  the  abstract,  so  that  the  court 
can  see  what  the  action  of  the  court  and  what  the  evidence  was  that  was  ob- 
jected to. 

This  disposes  of  all  the  objections  in  the  case  that  we  should  or  can  prop- 
erly consider;  but  we  have,  notwithstanding  this  fact,  looked  into  the  record, 
and  find  that  all  of  these  documents  and  vouchers  were  properly  authenti- 
cated by  the  proper  auditor  of  the  treasury  having  charge  of  the  accounts  of 
the  war  department,  and  are  made  evidence  by  virtue  of  section  886  of  the 
Kevised  Statutes.  These  authenticated  copies  make  out  a  prima  facie  case, 
and  it  devolves,  then,  upon  the  defendant  to  defeat  the  same  by  competent 
evidence.  It  appears  that  there  was  a  clause  in  the  contract  which  provides 
that,  in  case  of  failure  of  said  party  of  the  second  part  thereto  to  comply  with 
the  stipulations  of  the  contract,  the  party  of  the  first  part  should  have  the 
power  to  purchase  in  open  market  and  supply  the  deficiency,  and  the  party  of 
the  second  part  was  to  be  charged  with  the  excess  of  cost,  if  any,  over  the 
rate  specified  in  the  contract.  The  contract  also  provided  that  deliveries 
should  be  made  at  such  times  and  in  such  quantities  as  the  acting  assistant 
quartermaster  at  the  station  above  named,  or  higher  authority,  might  direct, 
subject  to  inspection  by  such  officer  or  agent  as  the  party  of  the  first  part 
might  designate,  and  also  provided  that  if  any  objection  should  be  made  to 
the  action  of  the  officer  designated  to  receive  and  inspect  the  barley,  that  the 
case  should  be  decided  by  a  board  of  officers,  subject  to  the  approval  of  the 
department  commander. 

It  seems  that  the  defendant  delivered  at  Fort  McDowell  between  sixty  and 
seventy  thousand  pounds  of  barley,  and  that  the  same  was  rejected  by  the  in- 
specting officer  at  that  post.  By  the  terms  of  that  contract,  if  the  defendants 
were  dissatisfied  with  the  rejection  of  said  barley,  it  was  his  duty  and  his  right 
under  the  contract  to  call  for  a  board  of  officers,  according  to  the  provisions  of 
the  contract,  and  have  the  case  decided,  as  provided  by  the  terms  of  the  con- 
tract. This  he  did  not  do;  and,  according  to  the  terms  of  his  contract,  he  can- 
not now  raise  the  question  as  to  the  quality  of  the  barley,  and  the  fault  of  the 
officer  in  rejecting  the  same.  In  the  absence  of  fraud  or  bad  faith  on  the  part 
of  the  officer  under  this  contract,  his  action  was  final  as  between  the  plaintiff 
and  defendant  contractor;  and  the  contractor's  only  remedy  was  the  remedy 
provided  by  the  contract,  —  an  nrpeal  to  a  board  of  officers  according  to  its 
terms.  The  evidence  shows  clearly  that  no  such  appeal  was  made,  and  the 
court  properly  instructed  the  jury  that,  as  a  matter  of  law,  the  contractor  was 
liable  for  the  difference  between  the  contract  price  and  the  price  paid  in  open 
market  by  the  officer  for  the  barley,  which  was  clearly  more  than  the  amount 
of  the  bond  and  the  recovery  in  this  case. 

In  the  case  of  Kihlberg  v.  U.  8.,  reported  in  97  U.  S.  398,  where  there  was 
a  contract  for  the  transportation  of  stores  between  certain  points,  provided 
that  the  distance  should  be  ascertained  and  fixed  by  the  chief  quartermaster, 
it  was  held  that,  in  the  absence  of  fraud,  or  such  gross  mistake  as  necessarily 
implied  bad  faith  or  failure  to  exercise  honest  judgment,  the  decision  of  the 
chief  quartermaster  was  conclusive  upon  the  parties. 
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It  was  held  in  &.  8.  v .  Robeson,  9  Hfc  S19,  that,  where  parlies  to  a  contract 
fixed  a  certain  mode  by  which  the  amount  to  be  paid  shall  be  ascertained,  the 
party  who  seeks  enforcement  must  show  that  he  did  everything  on  his  part 
that  could  be  done  to  carry  that  portion  of  the  contract  into  effect. 

Where  the  parties,  by  the  terms  of  the  contract,  agree  upon  an  arbitrator  or 
other  person  to  construe  the  contract  and  fix  and  determine  obligations  under 
it,  parties  must  seek  their  remedy  according  to  the  terms  of  the  contract,  and 
those  terms  will  be  enforced  in  all  cases  in  the  absence  of  fraud,  bad  faith,  or 
mistake  clearly  made  to  appear. 

The  judgment  of  the  court  below  is  affirmed. 

Wbioht,  0.  J.,  and  Porter,  J.,  concur. 


„  BOWDEN  t>.  PlBRCE,      (No.  11,004.) 
{Supreme  Court  of  California.    June  17, 1887.) 

1.  Executors  and  Admiwibtratobs— Executob  dk  Son  Tow— California  Pbobatb 

Pb  actios. 

There  is  no  such  officer  as  executor  de  ton  tort  recognized  under  the  California 
probate  practice. 

2.  Sams— Execotob  db  Son  Tort— Refusal  to  Act. 

The  fact  that  one  who  was  named  in  a  will  as  executor  applied  for  letters,  which 
the  court  granted,  does  not  make  him  a  trustee  of  the  estate  when  he  refused  or 
neglected  to  qualify ;  and  contracts  made  by  him  with  the  executrix,  if  fair  and 
just*  are  not  void,  although  they  redounded  to  his  benefit. 

Department  1.    Appeal  from  superior  court,  San  Francisco. 
McAllester  &  Bergen  and  J  as.  L.  Crittenden,  for  Bowden,  appellant.    Rob- 
inson, Olney  &  Byrne,  W.  iV.  Cope,  and  A.  L.  Rhodes,  for  Pierce,  respondent. 

Paterson,  J.  Plaintiff,  who  is  an  heir  and  devisee  of  A.  H.  Houston,  de- 
ceased, commenced  this  action  February  9,  1881,  to  hare  certain  contracts  of 
sale  from  the  executrix  to  defendant  Pierce  declared  fraudulent  and  void;  to 
have  defendant  adjudged  to  be  a  trustee  for  the  devisees  as  to  all  moneys 
realized  under  the  sea-wall  contracts  so  purchased  by  him,  and  to  require  him 
to  account  therefor.  The  answer  denies  all  charges  of  fraud  and  undue  in- 
fluence upon  the  executrix,  and,  as  a  separate  defense,  pleads  the  statute  of 
limitations.  It  appears  from  the  findings  that  Houston,  on  July  23, 1867,  en- 
tered into  two  contracts  with  the  board  of  state  harbor  commissioners  for  the 
construction  of  certain  sections  of  the  sea-wall ;  that  on  December  8, 1868,  said 
A.  H.  Houston,  being  in  failing  health,  departed  for  the  Sandwich  islands, 
the  work  being  still  incomplete;  that  said  Houston  prior  to  his  departure,  and 
on  the  eighth  day  of  December,  1868,  executed  a  general  power  of  attorney  to 
said  Pierce,  which  was  duly  accepted  and  recorded  by  Pierce,  and  Pierce,  act- 
ing under  tins  power  of  attorney,  thereafter  collected  all  moneys  paid  under 
said  contracts;  he  first  heard  of  the  death  of  Houston  on  March  28, 1869;  that 
Pierce,  on  April  2,  1869,  received  $29,952.22  from  said  board  on  contract  for 
section  3,  and  immediately  applied  the  same  to  the  use  of  said  estate;  that  on 
April  3,  1869,  an  attorney,  at  the  request  of  Pierce  and  said  Caroline,  (named 
in  the  will  as  executor  and  executrix,)  filed  Houston's  will  for  probate,  and 
Pierce's  and  Mrs.  Houston's  joint  petition  for  letters  testamentary  to  Pierce 
and  Mrs.  Houston;  and  that  on  April  14,  1869,  the  will  was  admitted  to  pro- 
bate in  the  probate  court  of  the  city  and  county  of  San  Francisco,  and  letters 
testamentary  ordered  to  be  issued  to  Mrs.  Houston  and  Pierce;  that  Pierce 
did  not  qualify  and  did  not  file  at  any  time  any  written  renunciation  of  his  ex- 
ecutorship, and  that  Mrs.  Houston  alone  qualified  as  executrix,  (April  20, 
1869;)  that  an  inventory  of  the  property  of  the  estate  was  prepared,  verified 
on  April  23,  1869,  by  Mrs.  Houston,  and  filed  on  May  5,  1869;  that  on  April 
7,  1869,  said  board  advertised  for  bids  for  the  construction  of  section  4  of  the 
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sea-wall;  that  negotiations  thereupon  commenced  for  the  sale  of  said  con* 
tracts  and  of  the  plant  to  Pierce,  which  resulted  in  an  agreement  of  sale  be- 
fore April  21, 1869;  and  that  the  agreement  was  "subject  to  the  condition 
that  it  was  to  be  executed  only  in  case  Pierce  obtained  from  the  state  board 
of  harbor  commissioners  the  contract  for  section  4. "  After  the  contract  for 
construction  of  section  4  of  the  sea-wall  had  been  awarded  to  Pierce,  the  agree- 
ment  made  previously  between  him  and  the  estate  of  said  deceased  was  re- 
duced to  writing,  and  signed  by  Pierce  on  May  6,  1869. 

Mrs.  Houston  and  said  board  and  Pierce  executed  on  June  24,  1869,  an 
agreement  of  release  and  discharge,  showing  that  the  work  on  Nos.  1  and  2 
had  been  completed,  and  that  Pierce  had  become  the  successor  in  interest  of 
said  Houston.  No  report  was  made  to  or  order  made  by  the  probate  court  of 
San  Francisco  respecting  said  sales  to  Pierce,  except  a  statement  on  August 
21,  1871,  in  the  account  of  Caroline  L.  Houston  as  executrix,  in  these  words: 
"To  sale  of  contracts  with  state  harbor  commissioners,  horses,  carts,  tools, 
dredging  machinery,  etc.,  used  about  sea-wall,  office  furniture,  80  cords  of 
wood,  and  80,000  feet  of  old  lumber,  and  claim  due  for  grading  McHenry 
lot,  #90,000;"  and  a  statement  in  the  report  that  "your  petitioner  has,  as 
directed  by  the  will  of  said  deceased,  sold  *  *  *  certain  contracts  in 
the  inventory  mentioned,  and  the  horses,  carts,  tools,  etc.,  used  in  the  con- 
struction of  the  sea-wall,  the  subject  of  said  contracts,  all  of  which  will  fully 
appear  by  said  account;"  and  thereafter,  to- wit,  on  December  12, 1871,  the 
referee  to  whom  said  account  was  referred  reported  in  favor  of  its  approval. 
An  attorney  appointed  by  the  court  for  the  minor  heirs  appeared  before  the 
referee  on  the  hearing  of  said  final  account.  On  December  13,  1871,  the  pro- 
bate court  adjudged  and  decreed  that  the  report  of  the  referee  be  confirmed 
and  allowed  and  approved,  and  declared  settled,  and  a  decree  of  final  distribu- 
tion was  made  on  the  twenty-second  day  of  March,  1872. 

The  executrix  and  defendant  were  advised  by  their  attorney  (Clarke)  that 
she,  as  executrix,  had  the  power  to  make  the  sale  referred  to,  and  that  no 
confirmation  by  the  court  was  necessary.  The  court  also  found  that  the  con- 
tract with  Pierce  was  fair  and  just,  and  that  no  advantage  was  taken  of  Mrs. 
Houston,  and  that  defendant  did  not  in  any  manner  cheat,  injure,  or  defraud 
the  estate,  or  any  devisee,  but,  on  the  contrary,  that  the  sale  was  an  advan- 
tageous one  to  the  estate,  and  to  its  best  interests  in  all  respects.  The  court 
further  found,  and  the  evidence  sustains  the  finding,  "that  the  superstructure 
required  by  the  Houston  contracts  to  be  erected  upon  said  embankments 
could  not  have  been  erected  except  after  great  delay,  and  at  a  loss  to  the  es- 
tate of  said  deceased." 

The  defendant  made  large  profits  out  of  his  contracts  with  the  harbor  com- 
missioners, but  we  think  the  fact  is  made  quite  clear  that  those  profits  were 
all  made  out  of  the  work  on  section  4,  for  which  the  estate  could  not  bid  or 
contract.  All  the  executrix  could  do  was  to  complete  the  contracts  on  hand 
at  the  time  of  the  death  of  Houston.  We  can  find  nothing  improper  in  the 
refusal  or  failure  of  Pierce  to  qualify  as  executor.  He  was  advised  by  his  at- 
torney "that  he  could  better  serve  his  sister-in-law — Mrs.  Houston — by  buy- 
ing the  plant  and  the  contracts  than  by  qualifying  as  executor." 

If  the  findings  of  the  court  to  which  we  have  referred  are  supported  by 
the  evidence,  and  we  think  they  are,  it  becomes  unnecessary  to  determine 
whether  there  is  a  sufficient  finding  upon  the  issue  raised  by  the  plea  of  the 
statute  of  limitations.  The  defendant  was  a  trustee  by  implication  for  a  brief 
period  after  the  death  of  Houston,  but  the  estate  was  in  no  way  injured  by 
his  acts  during  that  time.  The  fact  that  he  was  named  in  the  will  as  execu- 
tor, and  actually  applied  for  letters,  did  not  constitute  him  a  trustee  for  the 
estate  at  the  time  the  contract  of  sale  was  made.  There  is  no  such  officer  rec- 
ognized under  our  probate  practice  as  executor  de  son  tort.  Pry  or  v.  Downey, 
50  Cal.  400;  Valencia  v.  Bernal,  26  Cal.  335;  Mutate  of  Hamilton,  34  Cal. 


Digitized  by 


Google 


ft04  PACIFIC  REPORTER.  [Cal. 

468.    The  refusal  or  neglect  to  qualify  was  a  disclaimer  of  the  trust.    1  Perry, 
Trusts,  262. 

The  estate  of  Houston  could  not  bid  for  a  contract  to  do  the  work  on  sec- 
tion 4.  No  profit  could  have  been  realized  from  the  McHenry  contract.  There 
was  no  place  in  which  the  estate  could  have  used  the  rock,  and  the  court  was 
justified  in  its  finding  that  the  sale  to  Pierce  "was  fair  and  just,  and  upon  suf- 
ficient consideration  to  the  estate,  and  to  its  best  interests."  The  profits  de- 
rived by  Pierce  came  from  his  contract  for  the  construction  of  section  4,  and 
his  purchase  of  the  estate  contract  and  stock  was  made  upon  condition  that  the 
board  of  harbor  commissioners  should  award  him  the  contract  for  section  4. 
Even  if  it  be  assumed  that  the  sale  to  Pierce  by  the  executrix  was  void,  and 
that  Pierce  was  enabled  to  secure  the  contract  for  section  4  because  he  had  se- 
cured the  Houston  contracts,  we  do  not  think  that  he  can  be  held  as  a  trustee 
of  the  estate  with  respect  to  the  contract  for  section  4.  The  estate  did  not 
and  could  not  have  any  interest  in  that  part  of  the  work.  If  Pierce  had  not 
paid  full  consideration  for  the  property  purchased  by  him,  or  if  he  had  made 
any  profit  from  the  work  done  under  the  contract,  which  the  estate  could  have 
completed,  he  could  be  compelled,  perhaps,  to  account  therefor,  notwithstand- 
ing the  good  faith  of  the  parties;  but  such,  as  we  have  seen,  are  not  the  facts 
in  this  case.     Order  affirmed. 

We  concur:    Temple,  J. ;  McKinstry.  J. 

72  Cal.  558  ™" 

Winters  v.  Pearson.      (No.  9,646.) 
(Supreme  Court  of  California.    June  17,  1887.) 

1.  Attachment— Affidavit— Alternative  Form. 

An  affidavit  for  attachment,  framed  or  stated  in  the  alternative,  is  iataliy  defect- 
ive ;  following  Wilke  v.  Cohn,  54  Cal.  212. 

2.  Same — Affidavit — Amendment. 

On  a  motion  to  discharge  a  writ  of  attachment  on  the  ground  that  it  was  improp- 
erly or  irregularly  issued,  the  affidavit  on  which  the  writ  was  issued  is  not  amend- 
able, under  section  473,  Code  Civil  Proc.  Cal.,  but  must  be  discharged  under  section 
558,  which  provides  for  the  discharge  of  the  writ  if  improperly  granted. 
8.  Same— Discharge. 

The  release  of  property  attached,  provided  for  by  sections  554,  555,  Code  Civil 
Proc.  Cal.,  by  the  execution  of  an  undertaking,  is  not  a  waiver  by  the  defendant  of 
his  right  under  section  556  to  apply  to  discharge  the  writ  of  attachment. 

Department  2.    Appeal  from  superior  court,  San  Francisco  county. 
Wm.  M.  Pierson,  for  appellant.    Neuman  cfr  Eickhoff  and  Edward  Lynch, 
for  respondent. 

Thornton,  J.  The  attachment  was  improperly  and  irregularly  issued 
within  the  ruling  of  this  court  in  Wilke  v.  Cohn,  54  Cal.  212.  On  a  motion 
to  disci  large  a  writ  of  attachment  on  the  ground  that  it  was  improperly  or 
irregularly  issued,  the  affidavit  on  which  the  writ  was  issued  is  not  amendable. 
This,  in  our  opinion,  is  in  accordance  with  section  558,  Code  Civil  Proc, 
which  provides  that  if,  on  such  an  application,  it  satisfactorily  appears  that 
the  writ  was  improperly  or  irregularly  issued,  it  must  be  discharged.  To 
allow  the  affidavit  to  be  made  good  by  amendment,  and  upon  such  action  refuse 
to  discharge  the  writ,  would,  in  our  judgment,  violate  the  requirements  of 
the  section  just  above  cited.  The  defendant  in  the  action  did  not  waive  his 
right  to  apply  to  discharge  the  writ  under  section  556,  Code  Civil  Proc,  be- 
cause he  had  previously  released  the  property  from  the  operation  of  the  writ 
under  sections  554,  555,  Id.  The  right  to  make  the  application  under  section 
556  is  expressly  given,  though  the  defendant  has  previously  proceeded  under 
sections  554  and  555. 

The  orders  of  the  court  must  be  affirmed.    Ordered  accordingly. 

We  concur:    McFarland,  J.;  Sharpstein,  J. 
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Hitchcock  v.  McElrath.    (No.  9,595.) 

(Bu2treme  Court  of  California.    June  21,  1887.) 

1.  Trover  and  Conversion— Pleading — Variance. 

In  an  action  to  recover  for  the  wrongful  conversion  of  certain  shares  of  capital 
stock  of  a  corporation,  the  complaint  averred  generally  that  plaintiff  loaned  the 
stock  to  defendant,  and  that  he  converted  it  to  his  own  use.  The  proofs  showed 
that  it  was  loaned  for  the  special  purpose  of  being  used  by  defendant  to  raise  money 
to  pay  and  take  up  a  certain  promissory  note  of  which  defendant  was  maker  and 
plaintiff  accommodation  indorser;  and,  further,  that  defendant  did  not  use  it  for 
that  purpose,  but  converted  it  to  his  own  use.  The  answer  denied  the  borrowing 
of  the  stock  at  all,  and  that  the  plaintiff  owned  it,  and  averred  that  he  had  bought 
it  of  the  plaintiff.  Meld  that,  under  the  pleadings,  the  variance  was  not  one  that 
"actually  misled  the  defendant  to  his  prejudice  in  maintaining  his  •  •  •  de- 
fense upon  the  merits."    Code  Civil  Proc  Cal.  {  469. 

2.  Same— Damages— Province  of  Jury. 

The  ascertainment  of  the  value  of  the  property  in  controversy  in  an  action  to  re- 
cover for  the  wrongful  conversion  of  shares  of  capital  stock  of  a  corporation  is  for 
the  jury,  and  their  determination  will  not  be  reviewed  on  appeal,  when  there  is  a 
conflict  in  the  evidence,  and  there  is  some  testimony  on  the  part  of  the  appellant 
to  sustain  it 

Department  2.    Appeal  from  superior  court,  San  Francisco. 
Wm.  H.  Fifleld,  for  McElrath,  appellant.    Clement,  Osment  <&  Clement, 
for  Hitchcock,  respondent 

McFarland,  J.  This  is  an  action  to  recover  for  the  wrongful  conversion 
of  certain  shares  of  capital  stock  of  the  Saucelito  Land  &  Ferry  Company,  a 
corporation.  Judgment  went  for  plaintiff,  and  defendant  appeals  therefrom, 
and  from  an  order  denying  his  motion  for  a  new  trial.  Appellant  relies 
mainly — First,  upon  a  variance  between  the  averments  of  the  complaint  and 
the  proofs;  and,  second,  upon  errors  committed  in  overruling  his  objections 
to  certain  testimony  touching  the  value  of  the  property  alleged  to  have  been 
converted. 

1.  The  complaint  avers,  generally,  that  plaintiff  loaned  the  stock  to  defend- 
ant, and  that  he  converted  it  to  his  own  use.  The  proofs  show  that  it  was 
loaned  for  the  special  purpose  of  being  used  by  defendant  to  raise  money  to 
pay  and  take  up  a  certain  promissory  note  of  which  defendant  was  maker  and 
plaintiff  was  the  accommodation  indorser,  and,  further,  that  defendant  did 
not  use  it  for  that  purpose,  but  converted  it  to  his  own  use.  This  is  claimed 
by  appellant  to  have  been  a  fatal  variance.  But  appellant,  in  his  answer,  de- 
nied that  he  borrowed  the  stock  at  all;  denied  that  respondent  owned  it  at 
the  time  of  the  alleged  conversion ;  and  averred  that  appellant  had  bought 
the  stock  of  respondent,  and  was  the  owner  of  it.  Under  these  circumstances 
it  is  impossible  to  see  how  the  variance  was  one  which  "actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  action  or  defense  upon  the 
merits."  OodeCivil  Proc.  §  469.  We  think,  therefore,  that  the  position  taken 
by  appellant  on  this  branch  of  the  case  is  not  tenable. 

2.  There  was  great  difficulty  in  determining  the  value  of  the  property  con- 
verted. As  there  had  been  no  movements  of  sale  and  purchase  of  the  stock 
of  the  corporation,  it  had  not  that  kind  of  market  value  which  attaches  to 
stock  frequently  dealt  in.  Recourse  was  had,  therefore,  to  the  value  of  the 
property  owned  by  the  corporation.  This  consisted,  in  part,  of  wharves  and 
ferry  franchises,  but  mainly  in  land  lying  in  and  near  the  town  of  Saucelito, 
on  the  water  front  of  the  bay,  and  running  back  into  the  hills.  The  corpo- 
ration was  a  land  company,  and  a  main  branch  of  its  business  was  to  sell  its 
land  at  Saucelito  in  small  lots  for  residences,  as  purchasers  could  be  found. 
Under  these  circumstances,  the  purpose  of  counsel  for  respondent  at  the  trial, 
seemed  to  be  to  induce  the  court,  as  far  as  possible,  to  allow  testimony  tend- 
ing to  show  what  the  land  was  worth  if  sold  in  small  quantities,  and  in  the 
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usual  course  of  business,  and  supposing  the  affairs  of  the  company  to  be 
properly  managed.  On  the  other  hand,  the  effort  of  counsel  for  appellant 
seemed  to  be  to  confine  the  testimony  strictly  to  the  question:  How  much 
would  the  land  sell  for  as  a  whole,  at  forced  sale,  upon  20  days'  notice? 
The  court  did  not  fully  adopt  the  theory  of  respondent.  It  went,  however, 
too  far  in  that  direction,  and,  if  it  appeared  at  all  that  the  value  found  by  the 
jury  rested  upon  answers  of  some  of  respondent's  witnesses  to  one  or  two 
questions  improperly  admitted,  there  might  be  ground  for  a  reversal  of  the 
judgment.  There  was,  however,  ample  evidence — and  considerable  of  it  com- 
ing from  appellant's  own  witnesses — to  support  the  verdict,  which  was  for 
$4,050,  even  upon  the  extreme  theory  of  value  contended  for  by  appellant. 
And,  then,  the  court,  on  the  motion  for  new  trial,  reduced  the  amount  of  the 
judgment  to  $983,  which  respondent  accepted.  We  are  satisfied,  therefore, 
that  no  injustice  was  done  the  appellant. 

If  we  have  not  here  noticed  in  detail  all  of  the  many  points  specially  made 
by  appellant,  it  is  not  because  we  have  not  considered  them. 

Judgment  and  order  affirmed. 

We  concur:    Sharpstein,  J.;  Thornton,  J, 

72  Cal.  656 

Conner  v.  Stanley,  Adm'r,  etc.    (No.  11,648.) 
{SujTreme  Court  of  California,    June  21,  1887.) 

1.  Fraud— Undue  Influence— Spiritualism. 

In  an  action  on  a  contract,  evidence  that  the  defendant's  intestate  was  72  years 
old,  and  feeble  both  bodily  and  mentally ;  that  he  had  long  been  a  firm  believer  in 
spiritualism ;  that  he  relied  upon  supposed  spiritual  advice  in  his  business  and 
financial  relations;  that  he  was  a  mental  wreck  after  the  death  of  his  only  child; 
and  that  a  medium  could  do  anything  with  him,  is  sufficient  to  support  a  find- 
ing that  a  relation  of  personal  confidence  existed  between  him  and  plaintiff',  who 
was  a  medium,  within  the  meaning  of  Civil  Code  Cal.  J  2219,  declaring  persons 
voluntarily  assuming  a  relation  of  personal  confidence  trustees;  and  by  \  2235, 
which,  in  cases  of  contract  between  such  persons,  raises  a  presumption  of  undue 
influence,  there  is  a  presumption  that  all  transactions  between  such  persons,  by 
which  the  person  trusted  obtains  an  advantage,  are  entered  into  under  undue  in- 
fluence.1 

2.  Same— Undue  Influence— Proof. 

In  an  action  on  a  contract  impeached  for  fraud,  evidence  that  plaintiff  told  wit* 
ness  that  she  (plaintiff)  and  defendant's  intestate  had  words  when  the  contract  in 
suit  was  executed;  that  she  locked  the  door  of  the  room,  and  kept  it  locked  for 
two  hours  ;  that  he  had  a  contract  drawn,  and  the  next  day  had  forgotten  that  he 
had  done  so ;  and  that  he  acted  as  if  he  were  drugged  or  crazy, — tends  to  prove  un- 
due influence  and  adverse  pressure.1 

Department  1.    Appeal  from  superior  court,  Sacramento  county. 

This  action  was  brought  on  an  antenuptial  contract,  by  which  defendant's 
intestate  promised,  in  consideration  of  the  mutual  affection  and  agreement 
to  marry  existing  between  him  and  the  plaintiff,  to  deliver  to  her,  on  or  be- 
fore marriage,  $10,000  worth  of  bonds.  Plaintiff  averred  herself  as  having 
been  always  ready  to  consummate  the  marriage,  but  defendant's  intestate  re- 
fused, and  so  continued  to  refuse  until  his  death.  Plaintiff  seeks  to  recover 
the  value  of  the  bonds. 

Robt.  T.  Devlin,  W.  H.  Beatty,  and  A,  P,  Catlin,  for  appellant.  Freeman 
&  Bates,  for  respondent, 

1  As  to  what  constitutes  undue  influence,  and  its  effects,  see  June  v.  Willis,  80  Fed. 
Rep.  11,  and  note;  Kerrigan  v.  Leonard,  (N.  J.)  8  Atl.  Rep.  603;  Conover  v.  Conover, 
Id.  600;  Osthaus  v.  McAudrew,  (Pa.)  8  Atl.  Rep.  436 ;  Clutter  v.  Clutter,  (Ky.)  4  8.  W. 
Rep.  182;  McHarry  v.  Irvins  Ex'rs,  (Ky.)  4  8.  W.  Rep.  — ,  and  3  S.  W.  Rep.  374 ;  Car- 
ter y.  lice,  (Ill.j  11  N.  E.  Rep.  529,  and  note. 
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Temple,  J.  The  contract  on  which  this  action  is  founded  is  set  out  in  full 
on  the  former  appeal.  65  Gal.  183,  8  Pac.  Rep.  668.  It  is  there  said  to  he 
valid  as  an  antenuptial  contract.  The  defendant  set  up  as  a  defense  that  at 
the  time  the  alleged  contract  was  made  his  intestate  was  insane,  and  incapa- 
ble of  entering  into  a  contract,  and  that  it  was  procured  by  the  use  of  undue 
influence  by  the  plaintiff.  The  court  found  that  all  the  allegations  of  the 
complaint  were  true,  except  as  to  the  capacity  of  Jar  vis  to  contract;  and  that 
all  the  affirmative  matters  set  up  in  the  answer  were  true,  except  that  plain- 
tiff and  P.  B.  Nagle  did  not,  nor  did  either  of  them,  coerce  Jar  vis  otherwise 
than  by  taking  advantage  of  his  weak  and  unsound  mind.  The  findings, 
therefore,  plainly  cover  all  the  issues  in  the  case,  and  the  only  question  for 
our  consideration  is  whether  there  is  any  evidence  which  could  justify  the  con- 
clusion.   Upon  this  proposition  there  can  be  no  doubt. 

1.  There  was  evidence  tending  to  prove  insanity  generally,  and  not  nwoly 
that  he  was  insane  on  the  subject  of  spiritualism.  J.  Miller,  an  intimate  ac- 
quaintance, thought  he  was  insane.  To  the  same  effect  is  the  testimony  of 
Mrs.  A.  Walker,  J.  W.  Houston,  S.  B.  Lusk,  and  Lee  Stanley,  and  it  is 
shown  that  plaintiff  herself  stated  that  she  believed  him  insane.  And  then 
there  is  much  testimony  as  to  facts  which  would  tend  to  show  an  unsound 
mind. 

2.  There  Is  much  testimony  tending  to  prove  that  Jarvis  was  insane  on  the 
subject  of  spiritualism.  That  there  is  such  evidence  is  not  controverted,  but 
counsel  indulge  in  a  long  argument,  and  cite  many  authorities,  to  the  point 
that  a  belief  in  spiritualism  does  not  prove  insanity.  As  an  abstract  propo- 
sition, no  doubt  this  is  so.  The  law  pronounces  no  one  insane  for  mere  re- 
ligious belief,  no  matter  how  unreasonable  it  may  appear  to  the  judge.  But 
this  does  not  meet  the  case  made.  A  belief  in  the  doctrines  maintained  by 
the  Methodists,  Presbyterians,  or  the  Catholics  would  not  establish  insanity. 
Still  one  might  be  a  monomaniac  as  to  either  form  of  religion,  and  so  as  to 
spiritualism.  And  that  is  precisely  the  effect  of  the  great  mass  of  testimony 
in  this  case. 

3.  There  is  much  evidence  tending  to  show  undue  influence.  It  is  estab- 
lished that  the  relation  between  the  parties  was  confidential,  in  consequence 
of  her  claim  to  power  as  a  medium,  through  which  she  had  great  control  over 
him.  This  being  established,  the  burden  was  cast  upon  her  of  showing  that 
there  was  no  undue  influence.  The  rule  applies  with  peculiar  force  to  the 
relation  of  one  and  his  priest,  confessor,  clergyman,  or  spiritual  adviser,  and 
certainly  with  no  less  force  to  the  relation  between  one  who  is  a  firm  believer 
in,  not  to  say  a  monomaniac  upon,  the  subject  of  spiritualism,  and  the  me- 
dium in  whom  he  has  confidence,  and  upon  whom  he  habitually  relies.  The 
cases  upon  the  subject  are  numerous,  but  the  law,  so  far  as  necessary  here, 
is  crystallized  in  the  Civil  Code.  Section  2219  provides  that  every  one  who 
voluntarily  assumes  a  relation  of  personal  confidence  with  another  is  a  trustee, 
and  section  2235  raises  the  presumption  that  all  transactions  between  such 
persons,  by  which  the  person  trusted  obtains  an  advantage,  are  entered  into 
under  undue  influence*  In  becomes  important,  then,  to  inquire  whether  the 
relation  did  exist. 

Jarvis  was  72  years  old,  feeble  both  mentally  and  physically.  He  was  a 
widower,  his  wife  having  died  in  August,  1881,  a  few  months  before  the  con- 
tract questioned  here  was  entered  into.  He  had  lived  for  a  great  many  years 
at  Folsom,  a  quiet  life,  with  no  family  except  his  wife.  They  had  had  one 
child,  a  daughter,  who  married  the  defendant,  and  died  20  years  ago,  leaving 
two  children.  Jarvis  had  been  a  music-teacher,  and  had  accumulated  some 
property.  He  was  for  many  years  a  firm  believer  in  spiritualism.  The  belief 
had  grown  upon  him  until,  in  the  opinion  of  the  witnesses,  it  had  become  a 
monomania.  His  mind  would  drift  to  the  subject  upon  all  occasions.  He 
relied  upon  supposed  spiritual  advice  in  his  business  transactions.    When 
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warned  against  trusting  certain  persons,  he  said:  "It  will  be  all  right  in  the 
next  world;  they  are  spiritualists."  He  sold  a  farm  for  $2,000  to  be  paid  for 
in  installments  of  $200  a  year,  without  interest.  He  had  been  offered  $250 
a  year  rent.  He  said  the  spirits  told  him  he  must  sell;  that  he  was  governed 
entirely  by  the  spirits.  The  purchaser  was  a  spiritualist.  He  invested  several 
thousand  dollars  in  mines,  under  the  supposed  advice  of  spirits.  Most  of  this 
money  was  lost.  He  offered  a  lady  $1,500  to  attend  seances,  and  become  a 
medium.  To  another  lady  he  offered  to  convey  a  piece  of  land  if  she  would 
become  a  medium.  He  believed  he  could  reform  all  the  con  viols  if  he  could 
get  them  to  read  a  spiritualistic  paper.  He  said  he  had  got  the  right  idea  of 
spiritualism,  and  was  going  to  publish  a  wort  which  would  astonish  the 
world.    He  admitted  that  he  was  controlled  by  mediums. 

One  witness  said  he  was  a  mental  wreck  from  the  time  he  lost  his  daughter, 
and  there  is  much  evidence  that  he  became  still  worse  after  the  death  of  his 
wife.  His  conduct  was  very  strange  during  her  last  illness.  He  did  not  be- 
lieve in  giving  her  medicine  or  nourishment.  The  medium  said  she  would 
die,  and  the  spirits  would  keep  her  until  then*  He  did  not  wish  a  doctor,  as 
the  spirits  would  do  nothing  if  he  had  one.  He  objected  to  cooking  being 
done  in  the  house,  the  smell  would  keep  the  spirits  out.  The  doors  and  win- 
dows must  be  left  open  so  they  could  come  in.  He  was  angry  when  they  gave 
her  stimulant,  because  if  she  were  to  die  intoxicated  she  would  remain  so  in 
the  spirit  land.  He  knew  of  one  man  who  was  killed  while  drunk,  and  who 
was  still  drunk,  15  years  after  his  death. 

In  this  condition  of  health,  mental  and  physical,  Jarvis  met  the  plaintiff. 
She  is  said  by  her  counsel  to  b9  an  artist,  who  has  a  studio  in  San  Francisco; 
a  highly  educated,  refined,  and  accomplished  lady.  When  Jarvis  first  made 
her  acquaintance  does  not  definitely  appear,  but  it  was  evidently  shortly  after 
the  death  of  his  wife,  when  he  went  to  consult  her  as  a  medium  to  find  out 
how  much  money  he  should  give  his  granddaughter  to  use.  In  February, 
after  Mrs.  Jarvis'  death,  plaintiff  was  giving  seances  at  Folsom.  Jarvis  had 
induced  her  to  go  there  to  be  developed  as  a  medium,  and  gave  her  $50  per 
month  to  come.  She  remained  on  these  terms  for  some  three  months,  giving 
seances,  which  were  attended  by  Jarvis,  and  to  which  he  invited  his  friends. 
The  evidence  shows  that  he  had  the  most  exalted  opinion  of  her  powers  as  a 
medium,  and  that  he  was  much  under  her  control.  He  said  himself  that  she 
had  great  influence  over  him  when  she  was  around.  There  is  evidence  that 
plaintiff  herself  said  that  she  believed  that  Jarvis  was  crazy,  and  a  medium 
could  do  anything  in  the  world  with  him. 

We  think  this  is  sufficient  to  show  that  there  was  evidence  upon  which  the 
court  could  find  the  existence  of  a  relation  of  a  peculiar  trust  and  confi- 
dence between  them,  similar  to  that  between  a  religious  devotee  and  his  spir- 
itual adviser  and  the  proof  of  which  would  throw  upon  the  plaintiff  the  bur- 
den of  showing  fair  dealing. 

But  the  record  contains  evidence  of  undue  influence  and  adverse  pressure. 
Mrs.  Walker  testified:  "Speaking  of  the  time  when  the  contract  that  is  in 
suit  here  was  executed,  she  said  that  they  had  had  trouble  and  had  words. 
She  said  that  she  wished  him  to  settle  something  on  her,  and  he  asked  her  if 
she  was  afraid  that  he  would  not  leave  her  anything,  or  would  not  leave  her 
as  well  off  as  her  other  husband  had  left  her,  and  she  said  that  she  locked  the 
door,  and  kept  him  in  the  room  for  about  two  hours,  and  that  she  put  the  key 
in  her  pocket.  •  •  *  They  talked  about  the  matter  in  my  presence,  and 
they  both  told  me  that  which  I  have  stated.  She  said  that  they  finally  came 
to  a  settlement,  and  he  agreed  to  settle  something  on  her,  and  she  opened  the 
door,  and  got  a  boy,  and  sent  him  down  to  Nagle's  office,  and  he  came  up  and 
drew  a  draft  of  the  contract  that  day,  and  the  next  day  she  told  me  that  Jar- 
vis came  in,  and  she  asked  him  if  he  would  have  a  chair,  and  she  said  he 
acted  gueerly.    Then  she  said  that  she  told  him  he  would  not  have  time  to 
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sit  down  if  lie  was  going  down  to  keep  his  word,  and  sign  that  contract.  He 
nsked  her  what  contract,  and  he  said  I  have  made  no  contract.  *  *  *  She 
said  that  at  that  time  he  acted  as  if  he  was  either  drugged  or  crazy,  and  that 
he  did  not  act  as  if  he  knew  what  he  was  about,  and  did  not  seem  to  know 
that  he  hud  ever  drawn  up  a  contract.  *  *  *  She  expressed  herself  as  be- 
lieving that  he  was  an  old  fool,  and  did  not  know  what  he  was  about.  She 
said  at  that  time  she  believed  that  he  was  crazy." 

There  was  evidence  on  the  part  of  plaintiff  contradicting  some  of  this  evi- 
dence, but  this  only  creates  a  conflict.  If  we  could  consider  the  testimony, 
however,  as  a  trial  court,  we  could  not  say  that  the  evidence  does  not  sustain 
the  finding. 

Judgment  and  order  affirmed. 

.    We  concur:  McKinstry,  J. ;  Paterson,  J. 

72  Cal.  062 

Allison  «.  Thomas  and  others.    (No.  11,847.) 
{Supreme  Court  of  Oalifornia.    June  21,  1887.) 

1.  Judgment— Validity  of  Proceedings— Misnomer. 

The  designation  in  an  action  in  a  justice's  court  of  the  defendant,  "John  C.  Mc- 
Donald," as  "John  McDonald,"  does  not  affect  the  validity  of  those  proceedings. 

2.  Courts— Jurisdiction— Amendment  of  Record. 

When  the  court  had  in  fact  jurisdiction  of  the  defendant,  but  the  return  of  the 
constable  failed  to  show  that  fact,  the  record  may  be  amended  after  judgment  so  as 
to  show  jurisdiction,  if  there  are  no  intervening  rights  to  be  affected. 

3.  Judgment — Lien — Purchase  from  Judgment  Debtor. 

The  purchaser  from  the  judgment  de&tor  of  all  his  right,  title,  and  interest  in  the 
land  attached  in  such  action  takes  subject  to  the  judgment  rendered  in  such  action. 

Department  1.    Appeal  from  superior  court,  San  Bernardino  county. 

Appeal  by  defendants  from  a  judgment  of  the  superior  court  of  San  Ber- 
nardino county.  Defendants  claim  title  to  the  land  in  question  by  virtue  of  a 
sale  under  a  judgment  rendered  in  a  justice's  court  in  their  favor  against  one 
John  C.  McDonald,  on  whom  process  was  served,  but  who  was  designated  in 
the  proceedings  as  "John  McDonald." 

Harris  A  Allen,  for  appellants.    Curtis  &  Otis,  for  respondents* 

Temple,  J.  The  omission  of  the  initial  letter  of  the  middle  name  of  Mc- 
Donald, in  the  proceedings  in  the  justice's  court,  is  a  matter  of  no  conse- 
quence, and  does  not  in  any  way  affect  the  validity  of  those  proceedings.  The 
rule  undoubtedly  is  that  the  record  in  the  justice's  court  must  show  affirma- 
tively jurisdiction  of  the  person,  or  the  judgment  will  not  be  valid.  Here 
there  was  in  fact  jurisdiction,  but  the  return  of  the  constable  failed  to  show 
due  service.  After  the  judgment  was  entered,  this  record  was  amended,  and 
as  amended  did  show  jurisdiction.  In  the  mean  time,  however,  the  land  at- 
tached had  been  sold.  The  judgment  debtor  had  also  conveyed  to  plaintiff  all 
his  right,  title,  and  interest  in  the  land.  As  against  the  judgment  debtor 
there  was  no  impropriety  in  allowing  an  amendment  to  the  record  according 
to  the  fact.  The  officer  may  always  amend  his  return  if  there  are  no  inter- 
vening rights  which  would  be  affected.  And  we  think  it  plain  there  was  no 
error  in  allowing  it  as  to  the  purchaser.  He  purchased  the  right,  title,  and 
interest  of  the  judgment  debtor,  and  took  subject  to  all  equities  and  secret  de- 
fects. 

We  do  not  overlook  the  case  of  Graff  v.  Middleton,  43  Cal.  341,  in  which 
it  was  held  that  under  the  twenty-sixth  section  of  the  recording  act,  then  in 
force,  a  quitclaim  deed  received  in  good  faith,  and  for  a  valuable  considera- 
tion, would  prevail  over  a  prior  unrecorded  deed.  That  decision  is  made  to 
turn  upon  the  language  of  that  statute  defining  the  word  "conveyance." 
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This  ruling  was  followed  in  Frey  v.  Clifford,  44  Oal.  843,  where  the  descrip- 
tion of  the  estate  conveyed  was  "all  my  right,  title,  and  interest"  of  the  grantor. 
Unless  these  cases  are  Justified  by  the  peculiar  wording  of  the  statute,  they 
seem  to  be  against  the  decisions  elsewhere  upon  the  subject.  It  has  been  uni- 
formly held  that  a  conveyance  of  the  right,  title,  and  interest  of  the  grantor 
vests  in  the  purchaser  only  what  the  grantor  himself  could  claim,  and  the 
covenants  in  such  deed,  if  there  were  any,  were  limited  to  the  estate  described. 
Coe  v.  Persons  Unknown,  43  Me.  432;  Blanchard  v.  Brooks,  12  Pick.  47; 
Brown  v.  Jackson,  3  Wheat.  449;  Adams  v.  Cuddy,  13  Pick.  460;  Allen  v. 
Holton,  20  Pick.  458;  Sweet  v.  Brown,  12  Mete.  175;  Pike  v.  Qalvin,  29  Me. 
183. 

This  construction  is  in  accord  with  the  obvious  meaning  of  the  language. 
The  grantee  in  such  a  deed  necessarily  takes  only  what  the  grantor  then  had, 
and  subject  to  all  defects  and  equities  which  could  then  have  been  asserted 
against  the  grantor.  To  this  rule  this  court  has  made  an  exception  founded 
upon  the  recording  act,  and  still  another  has  been  recognized  in  reference  to 
sales  made  by  the  sheriff  under  execution.  There  the  statute  provides  that 
the  purchaser  acquires  all  the  right,  title,  and  interest  of  the  judgment  debtor. 
It  has  been  held  that  such  deed  is  good  as  against  a  prior  unrecorded  deed. 
Roberts  v.  Bourne,  23  Me.  165. 

These  are  both  exceptions  to  the  general  rule,  founded  upon  special  statu- 
tory provisions,  and  rather  tend  to  confirm  the  rule  than  to  overthrow  it. 

Judgment  reversed,  and  cause  remanded. 

We  concur:    McKinstry,  J.;  Paterson,  J. 


Wallace  t>.  Maples.    (No.  11,539.) 

(Supreme  Court  of  California.    June  24,  1887.) 
In  bank.    For  the  opinion  in  department  2,  see  ante,  19. 

McFarland,  J.,  (dissenting.)  I  dissent  from  the  order  of  a  majority  of 
the  court  denying  appellant's  petition  for  a  hearing  in  bank.  Although  I 
wrote  the  opinion  in  department  affirming  the  judgment,  on  reading  the  pe- 
tition for  hearing  in  bank,  and  upon  a  more  thorough  consideration  of  the 
case,  I  am  dissatisfied  with  that  opinion,  and  with  the  conclusion  therein 
reached,  and  think  that  there  should  be  a  hearing  of  the  case  in  bank. 

72  Cal.  628 

People  t>.  Lee  Sare  Bo.    (No.  20,256.) 

{Supreme  Court  of  California.    June  28,  1887.) 

1.  Evidence— Dyi wo  Declaration. 

A  declaration  by  a  dying  man  as  to  the  manner  in  which  he  came  by  his  death, 
made  within  three  or  four  minutes  before  his  death,  and  about  the  same  time  as  a 
statement  by  him  that  he  was  going  to  die,  is  admissible  in  evidence  as  a  dying 
declaration,  whether  It  was  made  before  or  after  the  statement  that  he  knew  he  was 
going  to  die,  as  ail  the  circumstances  showed  in  him  at  the  time  a  knowledge  of 
impending  death.1 

2.  Criminal  Practice— Evidence— Testimony  at  Coroner's  Inquest. 

A  paper  purporting  to  contain  the  testimony  of  witnesses  taken  before  the  coro- 
ner, at  the  inquest  upon  the  body  of  the  murdered  man,  but  not  authenticated  oth- 
erwise than  by  the  statement  of  counsel,  is  properly  rejected. 

1  Dying  declarations  are  admissible  in  evidence  in  homicide  cases,  if  made  under  a 
sense  of  impending  death.  State  v.  Partlow,  (Mo.)  4  S.  W.  Rep.  14;  Cook  v.  State, 
(Tex.)  3  S.  W.  Rep.  749 ;  State  v.  Mathes,  (Mo.)  2  S.  W.  Rep.  800 ;  Furyear  v.  Com.,  (Va.) 
1  S.  E.  Rep.  512 ;  State  v.  Johnson,  (S.  C.)  Id.  510 ;  Hill  v.  State,  (Miss.)  1  South.  Rep.  494 ; 
State  v.  Leeper,  (Iowa,)  30  N.  W.  Rep.  503;  State  v.  Saunders,  (Or.)  12  Pac.  Rep.  441; 
Stephenson  v.  State,  (Ind.)  11  N.  E.  Rep.  360. 
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8*  SaMR— TNCTRtFCfTl0lf8— REA80NABLB  DOUBT. 

Where  the  court,  in  instructing  the  jury  as  to  the  meaning  of  the  words  "  reason- 
able doubt,"  used  some  expressions  which  were  weak  and  ambiguous,  but  others  so 
strong  and  clear  that  the  jury  could  not  possibly  have  been  misled,  an  assignment 
of  error,  based  on  the  ambiguous  portion  of  the  charge,  should  not  be  sustained.* 
4.  8ahb— Alibi— Burdkn  of  Proof. 

The  defendant,  in  a  prosecution  for  murder*  attempted  to  set  up  an  alxbi.    Held, 
that  such  a  defense,  as  in  the  case  of  every  defense  resting  on  extrinsic  facts  not 
arising  out  of  the  ret  gestae,  must  be  proved  by  a  preponderance  of  evidence.8 
6-  Juby— Province— Instruction  on  Weight  of  Evidence. 

In  order  to  hold  an  instruction  erroneous  on  the  ground  that  It  is  a  charge 
upon  the  weight  of  evidence,  an  invasion  of  the  prerogative  of  the  jury,  and  viola- 
tive of  the  constitutional  provision  inhibiting  charges  with  respect  to  matters  of 
fact,  it  is  necessary  to  show  that  there  was  a  conflict  of  evidence  upon  the  question 
on  which  the  jury  were  instructed;  and  in  a  prosecution  for  murder  the  court,  in 
charging  the  jury,  may  assume  the  fact  of  the  Killing  by  the  defendant,  if  such  fact 
as  testified  to  is  not  contradicted. 

6.  Same. 

An  instruction  to  the  jury  that,  if  they  were  satisfied  that  the  defendant  killed 
the  deceased  under  the  particular  circumstances  of  that  case,  it  would  be  murder  in 
the  first  degree,  and  that  if  they  desired  that  the  defendant  should  suffer  the  death 
penalty  they  were  so  to  return  their  verdict,  was  held  not  erroneous,  as  a  charge 
upon  matters  of  fact. 

7.  Criminal  Practice— Conduct  of  Trial— Remarks  of  Judge. 

The  court  in  instructing  the  jury  remarked :  ••  I  do  not  desire  to  have  any  ques- 
tion in  this  case  at  all.  There  are  some  instructions  asked  for  by  the  defendant 
which  I  will  give  in  addition  to  those  which  I  have  already  given."  And  again : 
"In  this  case,  gentlemen,  I  do  not  deem  it  necessary  to  ejive  the  instructions  which 
I  usually  give  in  homicide  cases."  Held,  that  although  it  is  possible  for  the  trial 
court  by  innuendo,  facial  expression,  or  vocal  emphasis  or  slide,  to  indicate  a  prej- 
udice against  the  defendant,  yet  in  this  case  the  expressions  must  have  been  merely 
apologetic,  as  the  court  had  already  given  the  substance  of  the  instructions  asked 
for  by  defendant,  and  more  favorably  than  requested  on  his  behalf. 

In  bank.    Appeal  from  superior  court,  San  Francisco  county. 

John  2).  Whaley,  for  appellant.    A tty.  Gen.  G.  A.  Johnson,  for  respondent. 

Paterson,  J.  Defendant  was  convicted  of  murder,  and  sentenced  to  be 
hanged.  His  counsel  presents  for  our  consideration  seven  assignments  of  al- 
leged error. 

1.  Gon  Yen,  widow  of  Ah  Chuck,  whom  it  is  alleged  defendant  killed,  was 
called  as  a  witness  by  the  prosecution,  and  testified,  against  the  objection  of 
defendant,  to  a  declaration  made  by  her  husband  immediately  after  the  shoot- 
ing, in  which  he  stated  that  the  defendant  shot  him.  The  prosecution  claimed 
that  the  statement  was  made  by  Ah  Chuck  under  a  sense  and  belief  of  impend- 
ing death,  and  without  any  hope  of  recovery,  and  was  therefore  admissible  as 
a  dying  declaration.  Counsel  for  defendant  claimed  that  there  was  no  foun- 
dation laid  for  its  admissibility;  that  all  the  evidence  shows  is  a  bare  fear  of 

'That  the  guilt  of  the  prisoner  must  be  established  beyond  a  reasonable  doubt,  and 
as  to  what  is  such  reasonable  doubt,  see  State  v.  Elsham,  (Iowa,)  31  N.  W.  Pep.  66; 
Heldt  v.State,  (Neb.)  30  N.  W.  Rep.  626;  People  v.  Steuben voll,  (Mich.)  28  N.  W.  Rep. 
890.  and  note;  State  v.  Thnrman,  (Iowa,)  24  N.  W.  Rep.  511,  and  note;  Knarr's  Appeal, 
(Pa.)  9  Atl.  Rep.  878;  State  v.  Meyer,  (Vt.)  3  Atl.  Rep.  201,  and  note;  U.  S.  v.  Jackson, 
29 Fed.  Rep.  603;  U.  8.  v.  8earcey,  26  Fed.  Rep.  442,  and  note;  Brown  v.  State,  (Ind.) 
5  N.  B.  Rep.  906.  and  note ;  Stitz  v.  State,  (Ind.)  4  N.  E.  Rep.  145,  and  note;  Com.  v. 
Leonard,  (Mass.)  Id.  96,  and  note;  State  v.  Roberts.  (Or.)  13  Pac.  Rep.  896;  People  v. 
Guidici,  (N.  Y.)  3  N.  E.  Rep.  496;  U.  S.  v.  Basset*,  (Utah,)  13  Pac.  Rep.  237;  State  v. 
Jones,  (Nev.)  11  Pac.  Rep.  318,  and  note;  Clair  v.  People,  (Colo.)  10  Pac.  Rep.  799; 
Minich  v.  People,  (Colo.)  9  Pac  Rep.  4,  and  note;  Leonard  v.  Territory,  (Wash.  T.)  7 
Pac.  Rep.  872,  and  note;  White  v.State,  (Tex.)  3  S.W.  Rep.  710;  State  v.  Payton,  (Mo.) 
2  S.  W.  Rep.  394;  Humbree  v.  State,  (Ala.)  1  South.  Rep.  548. 

•An  alibi  must  be  established  by  a  preponderance  of  evidence.    State  v.  Rowland, 
(Iowa,)  33  N.  W.  Rep.  138;  State  v.  Red,  (Iowa,)  4  N.  W.  Rep.  831.    As  to  other  ques- 
tions relating  to  evidence  to  establish  an  alibi,  see  People  v.  Lee  Gam,  (Cal.)  11  Pac  Rep. 
184,  and  note.    See,  also,  State  v.  Fenlason,  (Me.)  7  Atl.  Rep.  385. 
Cal.Rep.  12-15  P.- 
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death;  and,  the  declaration  having  been  made  before  the  statement  that  he 
would  die,  it  is  inadmissible. 

There  was  no  evidence  concerning  the  condition  of  the  declarant's  mind 
other  than  that  given  by  the  witness,  Gon  Yen,  who  testified  through  an  in- 
terpreter, in  substance,  that  immediately  after  the  shooting  she  ran  to  Ah 
Chuck,  and  had  him  carried  into  the  house.  "He  died  seven  or  eight  min- 
utes after  he  was  brought  in,  and  quit  talking  three  or  four  minutes  before 
he  died.  When  he  first  came  in  he  told  me  he  thought  he  was  dead,  or  would 
die.  All  I  can  remember  is  he  told  me  he  was  afraid  he  was  going  to  die; 
afraid  of  death.  He  said:  'I  will  die.'  That  is  among  the  first  things  he 
said.  No;  first  he  said  he  wanted  me  to  be  sure  to  have  Ah  Po  Qui  Po, — that 
means  dark-skinned  Po, — the  defendant  there,  arrested;  that  he  was  the  man 
that  shot  him.  After  he  had  said  a  few  words  of  that  kind  he  said:  *  I  think 
I  will  die.' " 

We  think  it  quite  apparent  from  this  testimony  that  the  wounded  man  felt 
that  the  finger  of  death  was  upon  him,  and,  in  view  of  the  fact  that  all  he 
said  was  uttered  in  the  brief  period  of  three  or  four  minutes,  it  is  immaterial 
whether  the  declaration  was  made  before  or  after  the  statement  that  he  was 
going  to  die.  An  express  statement  by  the  declarant  that  he  believes  he  is 
about  to  die  is  not  necessary  at  any  time,  provided  the  circumstances  show  in 
him  at  the  time  a  sense  of  impending  death.  People  v.  Taylor,  59  Cal.  640; 
People  v.  Gray,  61  Cal.  164. 

2.  The  court  did  not  err  in  refusing  to  admit  the  paper  in  evidence  which 
counsel  for  defendant  claimed  to  be  testimony  of  witnesses  taken  before  the 
coroner  at  the  inquest.  Conceding  that,  if  properly  authenticated,  it  would 
have  been  admissible  for  the  purpose  claimed,  it  is  sufficient  to  say  that  there 
was  nothing  to  show  that  it  was  testimony  taken  before  the  coroner  except 
the  statement  of  counsel  in  offering  it.  Furthermore,  there  is  nothing  in  the 
record  to  show  what  the  paper  contained. 

3.  In  the  charge  to  the  jury  the  court,  speaking  on  the  subject  of  reason- 
able doubt,  gave  Mr.  Chief  Justice  Shaw's  definition  thereof,  which  has  been 
so  often  approved  here,  but,  unfortunately,  threw  in  this  meaningless  expres- 
sion: "But  mere  probabilities  of  innocence  or  doubts,  however  reasonable, 
which  beset  some  minds  on  all  occasions  should  not  prevent  such  a  verdict." 
What  the  court  meant  by  mere  probabilities  of  innocence  or  doubts  which  be- 
set some  minds  on  all  occasions,  in  view  of  the  correct  and  unambiguous 
language  of  the  charge  upon  the  same  matter  before  and  after  this  expression 
it  is  difficult  to  conjecture;  but  from  the  language  following  it  would  appear 
that  the  court  desired  to  say  to  the  jury  that  mere  chimerical  or  fanciful 
doubts  should  not  prevent  a  verdict  if  they  were  satisfied  to  a  moral  certainty 
of  the  guilt  of  the  defendant.  The  court  went  on  to  say:  "In  other  words, 
gentlemen,  a  reasonable  doubt,  in  a  legal  sense,  is  a  doubt  which  has  some 
reason  for  its  basis ;  it  is  not  a  doubt  arising  from  mere  caprice  or  groundless 
conjecture,  but  it  must  arise  from  the  facts  proven  in  the  case.  You  have  no 
right  to  go  outside  of  the  evidence  to  hunt  for  doubts,  nor  should  you  enter- 
tain those  which  are  merely  chimerical,  or  based  on  groundless  conjectures. 
It  is  that  state  of  the  case  which,  after  an  entire  consideration  and  compari- 
son of  all  the  evidence,  leaves  your  minds  in  that  condition  that  you  cannot 
say  you  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of  the 
charge.  *  *  *  The  hypothesis  contended  for  by  the  people  must  be  es- 
tablished to  an  absolute  certainty,  to  the  entire  exclusion  of  any  rational 
probability  of  any  other  hypothesis  being  true,  and,  if  a  reasonable  doubt  is 
entertained  by  the  jury  on  any  material  fact  in  the  case,  they  should  acquit." 
The  language  of  the  sentence  to  which  this  objection  is  addressed  is  so  ambig- 
uous, and  the  charge  in  other  portions  so  strong  and  clear  on  the  question  of 
reasonable  doubt,  we  think  the  jury  could  not  have  been  misled. 

4.  Defendant  claims  that  the  court  erred  in  saying  to  the  jury:   "If  you  be- 
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lleve  beyond  a  reasonable  doubt  that  the  party  was  killed  as  alleged  in  the  in- 
formation, at  the  time  and  place  specified  therein, — upon  that  you  will  have 
very  little  difficulty, — I  assume;  will  be  satisfied  beyond  a  reasonable  doubt, 
then  the  next  question  for  you  to  determine  is  whether  it  was  done  by  the  de- 
fendant or  not."  It  is  said  that  this  is  a  charge  upon  the  weight  of  evidence, 
an  invasion  of  the  prerogative  of  the  jury,  and  violative  of  the  constitutional 
provision  inhibiting  charges  with  respect  to  matters  of  fact.  So  far  as  the 
transcript  shows,  there  was  no  controversy  with  respect  to  the  killing  and 
death  of  Ah  Chuck.  It  is  stated  that  there  was  evidence  "tending  to  show 
that  defendant,  on  the  fifth  day  of  October,  1882,  in  the  city  and  county  of 
San  Francisco,  shot  the  deceased,  Ah  Chuck,  who,  in  about  seven  or  eight 
minutes  thereafter,  died  from  the  effects  thereof.  Gon  Yen  testified  to  the 
shooting  and  death  of  Ah  Chuck,  and  there  is  no  evidence  to  the  contrary. 
Conceding  that  the  instruction  assumes  a  fact  or  expresses  an  opinion  on  the 
weight  of  evidence,  in  order  to  hold  that  it  was  erroneous  we  should  have  to 
assume  that  there  was  a  conflict  of  evidence  upon  the  question  of  the  killing. 
This  we  cannot  do.  There  is  positive  evidence  in  the  bill  of  exceptions  that 
Ah  Chuck  was  killed  at  the  time  and  place  alleged,  and  if  there  was  any  evi- 
dence to  the  contrary  the  fact  should  be  stated,  or  the  evidence  should  be  given 
in  the  transcript. 

5.  The  court  further  said:  "If  I  understand  the  testimony  for  the  defend- 
ant, it  is  simply  that  he  was  not  there,  and  did  not  know  anything  about  it, 
and,  of  course,  had  nothing  to  do  with  it;  that  is  what  in  law  is  called  an  alibi, 
and  he  is  not  required  to  establish  that  beyond  a  reasonable  doubt,  but  may 
establish  it  by  a  preponderance  of  testimony;  and  in  this  matter,  gentlemen, 
before  you  can  find  a  verdict  against  the  defendant,  of  course  you  must  be 
satisfied  beyond  a  reasonable  doubt  that  he  was  at  the  time  there."  Appel- 
lant quotes  the  first  clause  of  this  sentence,  and  upon  that  bases  an  assign- 
ment of  error  upon  the  ground  that  it  casts  upon  the  defendant  the  burden  of 
proving  his  innocence  by  a  preponderance  of  evidence.  The  court  had  told 
the  jury  many  times  that  the  burden  of  proof  rested  upon  the  prosecution  that 
every  material  fact  must  be  established  by  the  prosecution  to  the  satisfaction 
of  the  jury,  beyond  a  reasonable  doubt.  The  first  clause  in  the  sentence 
quoted  was  intended  to  meet  circumstances  like  those  referred  to  in  the  de- 
fendant's instruction  No.  4. 

At  the  request  of  defendant  the  court  instructed  the  jury,  among  other 
matters,  as  follows:  "(4}  The  policy  of  the  law,  as  evidenced  by  the  presump- 
tion of  innocence  and  the  doctrine  of  reasonable  doubt,  would  require  the 
public  prosecutor  to  introduce  such  proof  as  will  give  a  fair  account  of  the 
transaction.  This  being  done,  the  defendant  may  produce  in  evidence  his  de- 
fense, and  he  is  not  required  to  prove  the  circumstances  thereof  beyond  a 
reasonable  doubt,  or  to  the  extent  of  satisfactorily  establishing  his  defense. 
He  is  only  required  to  prove  the  same  as  any  other  facts  are  required  to  be 
proved,  and,  if  the  matters  relied  on  be  supported  by  such  proof  as  would 
produce  a  reasonable  doubt  in  the  minds  of  the  jury  as  to  the  guilt  of  the  de- 
fendant, when  the  whole  evidence  concerning  the  transaction  comes  to  be 
considered  by  the  jury,  the  rule  of  law  is  that  there  must  be  an  acquittal. 
But  if  a  defendant  enters  upon  an  independent  defense,  and  attempts  to  prove 
extrinsic  facts,  not  arising  out  of  the  res  gestce,  the  rule  is  that  when  the  de- 
fense set  up  is,  in  itself,  purely  extrinsic,  the  allegations  of  the  information 
not  being  denied,  it  is  necessary  that  such  defense  be  sustained  by  a  prepon- 
derance of  proof.  (5)  It  must  be  established  beyond  a  reasonable  doubt  that 
the  defendant  was  present,  and  committed  or  participated  in  the  commission 
of  the  offense,  and,  if  the  proof  leaves  it  doubtful  in  the  minds  of  the  jury 
whether  the  defendant  was  present  at  or  absent  from  the  place  at  the  time  the 
crime  was  committed,  he  must  be  acquitted." 

6.  Defendant  excepted  to  the  following  instruction  on  the  ground  that  it 
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is  a  charge  as  to  matter  of  fact:  "If  you  are  satisfied  beyond  a  reasonable 
doubt  that  the  defendant,  at  the  time  and  place  specified  in  the  information, 
killed  the  party  alleged  to  have  been  killed,  under  such  circumstances  as  un- 
der the  testimony  as  given  before  you  and  the  law  that  I  have  given  you,  it 
would  be  murder  in  the  first  degree,  and  you  desire  that  he  shall  suffer  the 
death  penalty,  the  form  of  your  verdict  will  be:  4We,  the  jury,  find  the  de- 
fendant guilty  of  murder  in  the  first  degree."  While  the  instruction  is  in- 
artificially  drawn,  it  would  require  a  most  astute  philologer  to  show  wherein 
the  language,  with  its  punctuations,  asserts  that  the  killing,  if  it  occurred  at 
the  time  and  place  specified,  would,  under  the  testimony  and  the  law,  be 
murder  in  the  first  degree. 

7.  The  last  assignment  of  error  is  that  the  court  erred  in  remarking,  while 
engaged  in  charging  the  Jury:  "I  do  not  desire  to  have  any  question  in  this 
case  at  all.  There  are  some  instructions  asked  by  the  defendant  which  I  will 
give  in  addition  to  those  which  I  have  already  given."  And  again  in  saying: 
"In  this  case,  gentlemen,  I  do  not  deem  it  necessary  to  give  the  instructions 
which  I  usually  give  in  homicide  cases."  The  court  had  already  given  in  its 
oral  charge  the  substance  of  the  instructions  asked  by  defendant,  and  the 
first  statement  quoted  was  doubtless  apologetic  for  the  repetition.  It  can- 
not be  fairly  assumed  that  the  court  intended  to  prejudice  the  jury  against 
the  defendant  by  an  intimation  such  as  appellant  draws  from  the  language 
used,  i.  *.,  that  the  case  was  one  of  unusual  enormity,  and  the  instructions 
favorable  to  the  defendant  omitted  or  given  under  protest.  Of  course  it  is 
possible  for  the  trial  court  by  innuendo,  facial  expression,  or  vocal  emphasis 
or  slide,  to  indicate  a  prejudice  against  the  defendant  on  trial  for  crime,  and 
thus  grievously  injure  his  case;  but  there  is  nothing  in  this  case  to  indicate 
any  such  feeling  or  disposition  on  the  part  of  the  judge  who  presided  at  the 
trial.  On  the  contrary,  the  instructions  given  by  the  court  of  its  own  motion 
are  replete  with  expressions  more  favorable  to  defendant  than  any  found  in 
those  which  were  asked  on  his  own  behalf*  We  have  examined  the  affidavits 
used  on  motion  for  a  new  trial,  and  think  the  court  below  correctly  held  that 
they  were  insufficient. 

Every  point  made  has  been  considered,  and  we  find  no  error. 

Judgment  and  order  affirmed. 

We  concur:    Searls,  0.  J.;  MoParland,  J.;  Thobnton,  J.;  Shakp- 

BTEIN,  J. 
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Gbant  v.  De  Lahobi  and  others.    (No.  11,712.) 

{Supreme  Court  of  California*    June  30,  1887.) 

Dzed — Title  Conveyed — Li m  itations. 

The  alienating  force  of  a  deed,  which  by  plain  terms  purports  to  pass  the  grant- 
or's entire  interest,  is  not  restricted  by  the  fact  that  it  contains  an  allusion  to  an 
executory  contract  which  the  grantor  lias  with  a  third  party  respecting  the  land, 
and  from  whom  he  is  to  get  a  quitclaim  deed,  when  the  allusion  is  made  simply 
for  the  purpose  of  describing  more  particularly  the  premises  conveyed. 

Department  2.    Appeal  from  superior  court,  Los  Angeles  county. 

Suit  by  John  Grant,  respondent,  to  quiet  title  in  himself  to  a  tract  of  land, 
against  the  administratrix  and  children  of  Louis  Lamori,  deceased.  The  plain- 
tiff claimed  title  under  a  deed  to  him  from  Francisca  Urquidez  de  Lamori, 
the  widow  of  Louis,  and  a  deed  made  to  her  by  her  husband  in  his  life-time. 
The  defendant  and  appellant  Mrs.  Plummer  claimed  title  as  one  of  the  heirs 
at  law  of  Louis  Lamori.    The  complaint  is  as  follows: 

"That  the  said  plaintiff  is  the  owner  in  fee-simple  of  all  that  certain  piece 
or  parcel  of  land  situate  in  the  county  of  Los  Angeles,  state  of  California, 
forming  part  of  the  Rancho  Los  Feliz,  and  bounded  and  more  particularly  de* 
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scribed  as  follows,  [describing  it;]  that  the  said  defendants,  Francisca  TJr- 
quidez  de  Lamori,  administratrix  of  the  estate  of  Louis  Lamori,  deceased, 
Juan  Lamori,  Miguel  Lamori,  Alfredo  Lamori,  Domingo  Lamori,  Fabio  La- 
mori, Solomon  Lamori,  Antonio  Lamori,  Umpara  Lamori  de  PI u miner,  and 
Louisa  Lamori  de  TJrquidez,  claim  an  interest  or  interests  in  said  land  and 
premises  adverse  to  the  plaintiff;  but  said  claims  of  said  defendants  are  with- 
out any  right  whatsoever,  and  that  the  defendants  have  not,  nor  has  either  of 
them,  any  estate,  right,  title,  or  interest  of,  in,  or  to  said  land  and  premises, 
or  any  part  thereof;  that  the  said  Louis  Lamori  died  in  the  said  county  of  Los 
Angeles  on  the  eighth  day  of  January,  1881,  being  at  the  time  of  his  death  a 
resident  of  said  county;  that  by  an  order  of  the  superior  court  of  said  county, 
duly  made  and  given  on  the  seventh  day  of  July,  1881,  the  said  Francisca  TJr- 
quidez de  Lamori  was  appointed  administratrix  of  the  estate  of  said  Louis 
Lamori,  deceased,  and  thereupon  said  Francisca  TJrquidez  de  Lamori  duly 
qualified  as  such  administratrix,  and  letters  of  administration  upon  said  es- 
tate were  duly  issued  to  her  by  the  clerk  of  said  court,  under  the  seal  thereof, 
which  letters  have  not  been  revoked;  and  that  said  Francisca  TJrquidez  de 
Lamori  thereupon  entered  upon  the  discharge  of  the  duties  of  her  trust,  and 
ever  since  has  been,  and  still  is,  administratrix  of  the  estate  of  said  Louis 
Lamori,  deceased;  that  the  said  Louis  Lamori  left  him  surviving,  as  his  sole 
heirs  at  law,  his  widow,  the  said  Francisca  TJrquidez  de  Lamori,  and  his  chil- 
dren, [naming  them ;]  that  the  said  Francisca  TJrquidez  de  Lamori,  as  admin- 
istratrix of  the  estate  of  the  said  Louis  Lamori,  deceased,  and  the  said  surviv- 
ing children  of  said  deceased,  claim  that  the  land  and  premises  above  de- 
scribed were  owned  in  fee-simple  by  the  said  Louis  Lamori  at  the  time  of  his 
death,  and  that  the  said  land  and  premises  now  form  and  are  a  part  of  the 
estate  of  said  deceased,  which  said  claims  are  without  any  right  whatever, 
and  said  land  and  premises  were  not,  nor  was  any  part  thereof,  or  interest 
therein,  owned  by  said  Louis  Lamori  at  the  time  of  his  death,  nor  do  said 
land  and  premises,  or  any  part  thereof  or  interest  therein,  form  any  part  of  the 
estate  of  said  deceased. 

"Wherefore  plaintiff  prays  judgment  that  said  defendants  claiming  inter- 
ests in  said  land  and  premises  as  aforesaid  may  be  required  to  set  forth  the 
nature  of  their  several  claims,  and  that  all  adverse  claims  of  the  said  defend- 
ants, or  either  of  them,  may  be  determined  by  a  decree  of  this  court;  and  that 
by  said  decree  or  judgment  it  be  declared  and  adjudged  that  said  plaintiff  is 
the  owner  in  fee-simple  of  said  land  and  premises,  and  that  said  defendants 
claiming  interests  therein,  as  aforesaid,  have  not,  nor  has  either  of  them,  any 
right,  title,  interest,  or  estate  whatsoever,  of,  in,  or  to  the  said  land  and 
premises,  or  any  part  thereof;  and  also  that  said  defendants,  claiming  inter- 
ests therein  as  aforesaid,  and  each  of  them,  be  forever  debarred  from  assert- 
ing any  claim  whatever  in  or  to  said  land  and  premises,  or  any  part  thereof, 
adverse  to  the  plaintiff;  and  that  by  said  decree  it  be  declared  and  adjudged 
that  neither  the  said  land  and  premises,  nor  any  part  thereof,  nor  any  inter- 
est therein,  form  any  part  of  the  estate  of  said  Louis  Lamori,  deceased;  and 
also  that  said  estate  has  no  interest  in  said  land  and  premises,  or  any  part 
thereof;  and  for  such  other  and  further  relief  as  to  equity  shall  seem  meet." 

The  following  was  put  in  evidence  by  the  plaintiff: 

"Los  Angeles  County  Tuesday  May  31, 1881.  Know  all  men  in  this 
presence  that  I  Luis  Lamorez  of  the  county  of  Los  Angeles  state  of  Califor- 
nia I  party  of  the  first  part  confirm  to  and  give  all  my  interest  and  right 
which  I  may  have  or  can  have  in  a  right  of  22  acres  of  land  being  located  and 
situated  in  the  ranch  of  Lick  or  Los  Feliz  rancho  a  right  to  Francisca  Lam- 
orez party  of  the  secoud  part  of  the  same  county  and  state  being  all  my  in- 
terest and  right  Thomas  Rowan  the  representative  and  agent  to  arrange  and 
deliver  the  title  at  the  end  of  the  settlement  of  the  Rancho  of  Lick  in  the 
bargain  which  I  confirm  and  certainly  give  to  Francisca  Lamorez  party  of 
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the  second  part.  Our  terms  are  in  the  cert-i fieate  or  paper  seen  rity  in  this  paper 
are  stipulated  the  location  and  courses  for  said  piece  of  land  above  men- 
tioned I  say  I  assign  and  confirm  to  and  give  all  right  to  Francisca  Lamorez 

his 
"Luis    X    Lamorez. 
mark. 
"In  the  presence  of  the  "Henry  B.  Katz. 

bis 
"Pedro   D.     X     Lopez. 

mark 

*E.  R.  Pltjmmer." 
The  arrangement  referred  to  with  Thomas  Rowan  was  as  follows : 

T.  E.  Rowan  &  Co.,  Real  Estate  and  Commission  Agents.    Office,  75 
Downey  Block,  Los  Angeles,  Cal. 

"December  20,  1880. 

44 In  consideration  of  Louis  Lamoreux  giving  to  the  James  Lick  trustees 
a  deed  to  all  his  right,  title,  and  interest  in  the  Lick  tract  of  the  Los  FeJiz 
rancho,  except  20  acres  as  reserved  by  said  Lamoreux  in  said  Lick  tract  of 
the  Los  Feliz  ranch  by  said  deed,  I  agree,  on  the  arrival  of  R.  S.  Floyd,  of 
the  Lick  trust,  in  San  Francisco,  to  get  a  deed  from  the  Lick  trustees  to 
Louis  Lamoieux  of  the  20  acres  as  reserved  by  him  in  his  deed  to  the  Lick 
trustees.  Thos.  E.  Frazer,  Agent  for  the  Lick  Trustees.*' 

The  deed  from  the  widow  to  the  plaintiff  was  also  put  in  evidence.  The 
defendant  offered  in  evidence  a  deed  from  one  Ramon  Vejar  to  Louis  Lainori, 
as  tending  to  prove  that  Louis  Lamori's  estate,  of  which  he  was  so  seized  in 
fee-simple  on  the  said  thirty-first  day  of  May,  1881,  was  by  a  title  other  than 
that  which  was  expected  to  accrue  from  the  Rowan  executory  contract;  and 
that,  although  Louis  Lamori  at  that  time  assigned  to  his  wife  all  the  estate  or 
interest  which  might  accrue  from  that  contract,  still  the  estate  or  interest 
which  he  had  prior  to  that  time  by  another  title  remained  to  him,  notwith- 
standing his  assignment  of  that  contract  to  his  wife  on  the  said  thirty-first  of 
May;  and  that  he  died  seized  of  that  prior  estate  in  fee  on  the  following 
eighth  day  of  June,  as  alleged  in  the  answer. 

The  court  found  that  on  May  81,  1881,  "Louis  Lamori,  by  deed  of  convey- 
ance, duly  conveyed  all  of  said  tract  of  land  to  the  defendant  Francisca  Ur- 
quidez  de  Lamori,  who  thereafter,  and  prior  to  the  commencement  of  this 
action,  by  deed  of  conveyance,  duly  conveyed  all  of  said  tract  of  land  to  the 
plaintiff,  John  Grant." 

H.  Allen,  for  appellants.    Howard  &  Scott,  for  respondent. 

Sharpstein,  J.  Tested  by  what  we  conceive  to  be  now  the  well-settled 
rule  in  this  state,  the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action.    The  demurrer  to  it  was  properly  overruled. 

As  we  construe  the  deed  of  Louis  Lamori,  it  conveys  all  his  interest  In  the 
land  to  his  wife.  The  contract  with  the  trustees  of  the  Lick  estate  is  clearly 
referred  to  in  the  deed  for  the  purpose  of  describing  more  definitely  the  prem- 
ises conveyed,  and  it  makes  no  difference  what  its  legal  effect  might  be.  No 
one  connected  with  this  action  claims  anything  under  it.  The  objection  to 
its  introduction  in  evidence  was  properly  overruled.  The  deed  of  Louis  La- 
mori to  Vejar,  of  a  date  subsequent  to  that  made  to  Mrs.  Lainori,  wat;  wholly 
immaterial,  and  the  objection  to  its  introduction  in  evidence  was  properly 
sustained. 

We  discover  no  error  in  the  record.    Judgment  and  order  affirmed. 

We  concur:    MoFarland,  J.;  Thornton,  J. 
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Welsh  and  others  t>.  Notes  and  others. 
(Supreme  Court  of  Colorado.    June  16,  1887.) 

1.  GAKNIBHMENT— JU8TICE  OP  THE  PEACE — JURISDICTION. 

A  justice  of  the  peace  has,  under  the  Colorado  statute,  jurisdiction  to  try  the  issue 
raised  by  an  answer  in  garnishee  process  setting  forth  that  the  garnishees  held  prop- 
erty by  Virtue  of  a  chattel  mortgage  to  them,  to  which  a  traverse  is  made  alleging 
fraud  and  delaying  creditors,  and  charging  the  garnishees  with  knowledge  and  par- 
ticipation in  the  fraud. 

2.  Same — Appeal — Jurisdiction. 

Under  statutes,  the  superior  court  of  Denver  has  jurisdiction  in  appeals  from  de- 
cisions of  justices  of  the  peace  in  garnishment  causes. 

3.  Trial — Stipulations. 

A  stipulation  in  a  case  by  both  parties,  made  for  convenience  and  expedition,  but 
by  which  counsel  inadvertently  admit  facts  not  in  accord  with  the  premises,  and 
injurious  to  their  client,  may  be  relieved  against;  but  to  strike  out  a  portion  of  a 
stipulation  on  the  suggestion  of  one  party  is  error  if  such  part  be  material.  The 
entire  stipulation  should  be  canceled. 

Error  to  superior  court,  City  of  Denver. 

Plaintiffs  commenced  this  action  against  Henry  Lloyd  before  George  L. 
Sopris,  justice  of  the  peace,  for  a  demand  for  rent  due  in  the  sum  of  $172, 
and  garnishee  process  issued,  and  defendants  in  error  here,  Noyes,  Stark  & 
Cross,  were  garnished  by  service  of  the  garnishee  summons.  They  answered 
the  garnishee  process  as  follows :  "  (1 )  Are  you  in  any  manner  indebted  to  the 
defendant  Henry  Lloyd,  either  property  or  money,  and  is  the  same  now  due? 
If  not,  when  is  the  same  to  become  due?  State  fully  all  particulars.  An&voer. 
We  are  not  indebted  to  the  defendant,  but  the  defendant  is  indebted  to  us. 
"We  have  in  our  possession  property  of  the  defendant  which  we  hold,  in  con- 
nection with  the  Colorado  Boot  &  Shoe  Manufacturing  Company,  under  a 
chattel  mortgage  given  to  us  and  the  Colorado  Boot  &  Shoe  Manufacturing 
Company  by  the  defendant  to  secure  indebtedness  from  said  defendant  to  us 
and  the  said  Colorado  Boot  &Shoe  Manufacturing  Company,  which  indebted- 
ness has  not  been  paid.  (2)  Have  you  in  your  possession,  in  your  charge,  or 
under  your  control,  any  property,  effects,  goods,  chattels,  rights,  credits,  or 
choses  in  action  of  said  defendant,  or  in  which  he  is  interested  ?  If  so,  state 
what  is  the  value  of  the  same,  and  state  fully  all  the  particulars.  A .  We  have 
some  goods  and  merchandise  of  the  defendants  in  our  charge  and  under  our 
control,  as  stated  in  answer  to  the  last  interrogatory,  but  of  what  value  the 
same  is  we  cannot  tell.  It  inventories  nearly  £500,  and  is  held  to  secure  an 
indebtedness  of  a  little  over  $300,  and  we  believe  at  forced  sale  the  said  goods 
and  merchandise  would  not  sell  for  enough  to  pay  said  indebtedness.  We 
have  no  other  property,  effects,  goods,  chattels,  rights,  credits,  or  choses  in 
action  of  said  defendants  in  our  possession  or  under  our  control.  (3)  Do  you 
know  of  any  debts  owing  to  said  defendant,  whether  due  or  not  due,  or  any 
property,  effects,  goods,  chattels,  rights,  credits,  or  choses  in  action  belonging 
to  him,  or  in  which  he  is  interested,  and  now  in  the  possession  or  under  the 
control  of  others?    If  so  state  the  particulars.    A.  We  do  not." 

To  which  the  plaintiffs  filed  a  traverse  as  follows: 

"A.  L.  Welsh,  of  lawful  age,  being  first  duly  sworn,  says  that  he  is  one  of 
the  plaintiffs  in  the  above-entitled  action,  which  is  pending  before  George 
L.  Sopris,  Esq.,  a  justice  of  the  peace  in  and  for  said  county  and  state;  that 
he  has  heard  read  the  garnishee's  answer  herein,  and  knows  the  contents 
thereof;  that  he  was,  at  the  time  referred  to  in  such  answer,  and  at  the  com- 
mencemeut  of  this  action,  and  is  now,  acquainted  with  the  said  garnishees 
and  the  defendant  Henry  Lloyd;  that,  at  the  time  of  giving  the  chattel  mort- 
gage, referred  to  in  said  answer,  a  copy  of  'which  mortgage'  is  attached 
thereto,  by  the  defendant  to  the  mortgagee  therein  named  (the  Colorado  Boot 
&  Shoe  Company  and  Noyes,  Stark  &  Cross,)  the  said  defendant  was  justly 
indebted  to  the  plaintiffs  in  the  sum  of  8172,  balance  due  them  from  him  [de- 
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fendant]  for  rent  of  store  building,  where  the  goods  and  chattels  mentioned 
in  said  mortgage  were  at  the  time  it  was  given;  that  such  demand  for  rent  is 
the  basis  for  their  cause  of  action  in  this  suit;,  that  affiant  believes  that  the 
said  mortgagees  knew  of  the  existence  of  said  demand  at  the  time  of  the  mak- 
ing of  such  mortgage,  and  alleges  the  fact  so  to  be;  that  said  mortgage  is  void, 
as  to  plaintiff's  said  demand,  for  the  following,  among  other,  reasons:  First. 
The  description  of  the  property  purported  to  be  covered  by  such  instrument 
is  vague,  indefinite,  and  uncertain,  and  the  same  is  therefore  void.  Second. 
That  it  appears  on  the  face  of  such  mortgage  that  a  secret  trust  was  reserved 
to  the  defendant  Henry  Lloyd,  mortgagee,  with  reference  to  the  property 
therein  mentioned;  that  he  was  permitted  to  retain  the  possession  thereof  till 
he  should  make  default  in  the  conditions  of  such  instrument,  and  to  use  and 
enjoy  such  property,  which  will  more  fully  appear  by  reference  to  said 
mortgage,  which  is  made  a  part  thereof  as  fully  as  if  the  same  was  copied 
herein  at  length ;  that  from  the  very  nature  of  such  property  no  such  trust 
could  have  been  or  could  be  reserved  to  said  defendant  in  such  instrument 
without  rendering  the  same  void  as  to  plaintiffs  and  other  creditors.  Third. 
That  at  the  date  of  such  mortgage,  and  for  some  time  thereafter,  the  said 
mortgagee,  by  himself  or  servants,  continued  to  sell  and  dispose  of  iarge  por- 
tions of  said  property  with  the  knowledge  and  consent  of  the  said  mortgagees, 
as  affiant  believes;  that  as  to  the  amount  of  such  sale  this  affiant  is  unable  to 
state.  Fourth.  Affiant  alleges,  upon  information  and  belief,  that  said  mort- 
gage was  not  taken  by  the  aforesaid  mortgagees  for  the  sole  purpose  of  secur- 
ing their  bona  fide  debts,  respectively,  against  said  defendant,  but  for  the 
purpose  and  with  the  intent  (which  purposes  and  intent  were  shared  in  by 
the  said  defendant  mortgagees)  of  keeping  the  property  mentioned  in  the  said 
instrument  out  of  the  reach  of  plaintiffs  and  other  creditors  of  said  defend- 
ant, and  to  hinder  and  delay  them  in  the  collection  of  their  just  debts  by 
process  of  law,  and  to  keep  the  same  intact  from  any  such  process  for  the 
uses,  benefit,  and  enjoyment  of  said  defendant.  Fifth.  That  said  chattel 
mortgage  is  absolutely  void  as  to  plaintiff's  said  claim.  That  this  affidavit  is 
made  by  way  of  traverse  of  said  garnishee's  answer,  and  further  affiant  saith 
not,  [Signed]  A.  L.  Welsh." 

The  chattel  mortgage  referred  to  was  in  the  usual  form;  the  description  of 
the  property  being  as  follows:  "All  the  stock  of  boots  and  shoes,  of  every 
kind  and  make,  all  the  fixtures,  and  all  and  singular  the  personal  property  of 
every  description  belonging  to  and  owned  by  the  said  party  of  the  first  part 
now  situated  in  the  premises  known  and  numbered  as  345,  16th  street,  in  the 
city  of  Denver,  in  the  county  of  Arapahoe  and  state  of  Colorado."  And  the 
debt  was  described  therein  as  follows:  "The  just  and  full  sum  of  $301.05,  on 
or  before  the  first  day  of  April,  1883,  with  interest  thereon  according  to  the 
tenor  and  effect  of  two  certain  promissory  notes  given  by  the  said  party  of 
the  first  part  to  the  said  parties  of  the  second  part,  as  follows:  One  of  said 
notes,  for  8180.30,  dated  February  13,  1883,  due  April  1st,  after  date,  to  the 
Colorado  Boot  &  Shoe  Company;  and  one  for  $125.75,  dated  February  13, 
1883,  due  April  1st,  after  date,  to  the  order  of  Noyes,  Stark  &  Cross;  and 
each  of  said  notes  signed  by  the  party  of  the  first  part  under  the  name  and 
style  of  Henry  Lloyd, — then  these  presents  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue." 

The  plaintiffs  recovered  judgment  for  the  $172  against  the  defendant  Lloyd, 
and  the  issue  between  the  plaintiffs  and  the  garnishees,  Noyes,  Stark  &  Cross, 
was  submitted  to  the  justice  on  the  following  stipulation: 

"A.  L.  Welsh  <&  Co.  vs.  Henry  Lloyd. 

"Before  Justice  Sopris. 

"The  right  of  the  plaintiff  to  recover  of  Noyes,  Stark  &  Cross,  garnishees 

herein,  is  submitted  to  the  court  on  the  following  agreed  state  of  facts,  which 

are  to  be  considered  in  connection  with  the  law  in  the  case:    (1)  The  chattel 
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mortgage  hereto  attached,  and  marked  4A,'  is  admitted  to  be  a  correct  copy 
of  the  chattel  mortgage  which  was  executed  by  defendant  in  favor  of  gar- 
nishees et  ah,  and  duly  recorded;  (2)  that  Niez  &  Co.,  the  next  day  after 
such  record,  attached  a  part  of  the  stock  covered  by  such  chattel  mortgage; 
(3)  that,  the  next  day  thereafter,  mortgagees  [garnishees]  took  possession  of 
the  stock  in  the  store  of  defendant  under  their  claim  of  right  by  virtue  of  such 
chattel  mortgage;  (4)  that  A.  L.  Welsh  &  Go.  sued  defendant  Lloyd  by  at- 
tachment, as  will  appear  from  the  summons  hereto  attached,  and  marked  <B,' 
and  from  files  of  the  case,  and  garnished  Noyes,  Stark  &  Cross;  (5)  that  gar- 
nishees answered,  as  is  shown  by  their  answer  hereto  attached,  and  marked 
«C;'  (6)  that  A.  L.  Welsh  &  Co.  traversed  garnishee's  answer,  as  will  be 
seen  by  reference  to  paper  'D,'  herewith  filed.  No  legal  proposition  stated 
in  garnishee's  answer,  or  plaintiffs'  traverse  thereof,  are  admitted.  All  mat- 
ters of  fact  therein  stated  are  admitted  to  be  substantially  true.  That  gar- 
nishees have  said,  since  garnishment,  that  they  have  the  stock  of  goods  taken 
under  said  chattel  mortgage  now  in  their  cellar  intact,  and  that  should  the 
defendant  Lloyd  return  to  the  city,  and  pay  off  their  claim,  and  that  of  the 
Colorado  Boot  &  Shoe  Company,  they  [garnishees]  will  return  him  [said 
Lloyd]  the  said  stock  of  goods.  Plaintiffs  do  not  admit  the  said  chattel 
mortgage  is  sufficient  in  law  to  relieve  the  garnishees  from  liability  to  plain- 
tiffs, [garnishors]  while  the  garnishees  claim  their  answer  fully  and  com- 
pletely establishes  their  legal  right  to  hold  said  stock  of  goods  under  said  chat- 
tel mortgage,  and  release  them  from  any  liability  to  garnishors,  plaintiffs  un- 
der the  garnishment  proceedings  therein.  Under  the  facts  and  the  law  this 
case  is  now  submitted. 

"Denver,  Colorado,  March  19,  1883. 

[Signed,1  "A.  L.  Welsh  &  Co.,  by  their  Attorneys. 

"Noyes,  Stark  &  Cross,  by  their  Attorneys." 

Whereupon  the  justice  gave  judgment  for  the  garnishees,  and  ordered  their 
discharge,  from  which  judgment  the  plaintiffs  appealed  to  the  superior  court 
of  Denver,  and  the  same  was  submitted  to  that  court  upon  the  following  stip- 
ulation: 

"In  the  Superior  Court  of  the  City  of  Denver,  County  of  Arapahoe, 

State  of  Colorado. 

"A.  L.  Welsh  cfe  Co.,  Plaintiff,  vs.  Noyes,  Stark  &  Cross,  as  Garnishees  of 
Henry  Lloyd,  Defendants. — In  the  Matter  of  the  Garnishment  of  said 
Noyes,  Stark  &  Cross. 

"stipulation. 

"This  cause  having  been  appealed  from  the  decision  and  judgment  rendered 
by  6.  L.  Sopris,  Esq.,  a  J.  P.  in  and  for  said  county,  in  said  matter  of  gar- 
nishment, to  this  court,  now,  therefore,  it  is  mutually  stipulated  by  and  be- 
tween said  A.  L.  Welsh  &  Co.,  plaintiffs,  and  said  garnishees,  Noyes,  Stark 
&  Cross,  and  their  attorneys,  respectively  (1)  that  said  matter,  as  to  garni- 
shee's liability  herein,  shall  be  submitted  and  determined  in  this  court  upon 
the  same  agreed  statement  of  facts  entered  into  between  said  parties  in  writ- 
ing filed  with  such  justice,  and  returned  by  him  to  the  clerk  of  this  court,  as 
the  evidence  herein;  (2)  that  the  clerk  of  this  court  is  authorized  to  file  this 
stipulation,  and  attach  the  same  to  such  agreed  statement  of  facts;  (3)  this 
stipulation,  and  such  agreed  statement  of  facts,  after  a  decision  in  said  mat- 
ter, on  application  of  either  party,  shall  form  and  constitute  the  grounds  for 
a  bill  of  exceptions  herein,  and  shall  be  signed,  sealed,  and  allowed  by  said 
court,  or  the  judge  thereof,  as  such  bill  of  exceptions. 

"Dated  Denver,  May  4, 1883." 

Signed  by  plaintiffs'  and  garnishees'  attorneys,  June  21, 1883. 
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The  plaintiffs  and  garnishees  filed  in  said  court  a  certain  other  stipulation 
in  writing  in  said  cause,  which  is  in  the  following  words  and  figures,  to- wit: 

"[Title  of  Cause.] 

"It  is  hereby  mutually  agreed  and  stipulated  by  and  between  the  said  plain- 
tiffs and  the  said  garnishees— Firs t,  that  the  only  point  in  controversy  be- 
tween the  said  plaintiffs  and  garnishees  is  as  to  the  validity  of  such  chattel 
mortgage  as  against  creditors  of  said  defendant  Henry  Lloyd  under  the  agreed 
state  of  facts  herein, — plaintiffs  taking  negative,  and  garnishees  the  affirma- 
tive; second,  that  this  stipulation  shall  be  attached  to  the  last  stipulation  filed 
in  this  cause,  which  shall  then  and  there  become  a  part  thereof,  and  of  the 
record  herein. 

"Dated  June  21, 1883. » 

Signed  by  plaintiffs'  and  garnishees'  attorneys. 

Afterwards,  on  the  twenty-fourth  day  of  November,  1883,  the  following 
motion  and  affidavit  were  filed: 

"Now  come  the  garnishees  above  named,  and  move  the  court  either  to  or- 
der that  the  stipulation  now  filed  in  this  court  in  this  cause  be  withdrawn,  and 
taken  from  the  files  of  the  court,  or  that  the  said  stipulations  be  amended  by 
striking  out  of  the  stipulations  filed  in  this  cause  in  the  court  of  George  L. 
Sopkis,  a  justice  of  the  peace  within  and  for  the  county  of  Arapahoe,  on  the 
fifteenth  day  of  March,  A.  D.  1883,  the  clause  which  reads  as  follows:  «  All 
matters  of  fact  therein  stated  are  admitted  to  be  substantially  true.'  And  for 
grounds  of  motion  say:  (1)  That,  when  the  said  stipulation  was  made  and 
entered  into  between  the  parties  thereto,  the  several  reasons  set  forth  in  the 
affidavit  of  A.  L.  Welsh,  purporting  to  traverse  the  above-named  garnishees' 
answer  filed  therein,  why  the  garnishees'  mortgage  is  void,  which  reasons  are 
embraced  in  five  paragraphs  of  said  affidavit,  numbered  from  one  to  five,  in- 
clusive, were  not  understood  and  intended  by  the  parties  thereto  to  be  matters 
of  fact  which  were  admitted  to  be  true,  but  were,  by  the  parties  to  said  stip- 
ulation, expressly  understood  and  intended  to  be  legal  propositions  which 
were  not  admitted.  (2)  That  the  said  clause  was  inserted  in  said  stipulation 
by  mistake  as  to  the  scope  and  meaning  thereof;  counsel  for  the  garnishees 
then  believing  and  understanding  that  it  did  not,  and  was  not  to  be  taken  to, 
admit  as  true  any  of  the  reasons  contained  in  the  affidavit  of  A.  L.  Welsh, 
purporting  to  traverse  the  answer  of  the  above-named  garnishees  why  the 
mortgage  of  the  garnishees  was  void,  said  reasons  being  embraced  in  Rwe 
paragraphs  of  the  said  affidavit,  but  believing  and  understanding  that  said 
reasons  were  legal  propositions  which  the  said  clause  did  not  cover.  (3)  That 
to  allow  said  clause  to  remain  in  said  stipulation  would  prevent  a  trial  of  the 
matters  in  issue  in  this  cause,  and  cause  a  miscarriage  of  justice.  And  upon 
said  motion,  and  in  support  thereof,  the  said  garnishees  will  read  the  affidavits 
of  George  L.  Sopris  and  P.  L.  Palmer,  Esq.,  which  affidavits  are  filed  here- 
with. J.  W.  Horner,  Atty.  for  Garnishees. 

"GEORGE  L.  SOPRIS'  AFFIDAVIT. 

"Geo.  L.  Sopris,  of  lawful  age,  being  first  duly  sworn,  deposes  and  says 
that  he  is  a  justice  of  the  peace  within  and  for  the  county  of  Arapahoe,  in  the 
state  of  Colorado;  that  he  was  such  when  the  above-entitled  cause  was  com- 
menced before  him,  and  continued  to  be  such  until  this  cause  was  removed 
from  his  court  to  the  superior  court  of  the  city  of  Denver;  that,  as  such  jus- 
tice, he  had  jurisdiction  over  the  matters  in  this  cause;  that  on  the  fifteenth 
day  of  March,  A.  D.  1883,  A.  J.  Sampson,  Esq.,  acting  as  counsel  for  the 
plaintiffs,  and  J.  W.  Horner,  who  was  represented  by  P.  L.  Palmer,  acting  as 
counsel  for  the  above-named  garnishees,  filed  in  his  court  a  stipulation  as  to 
the  facts  mutually  admitted  by  both  of  said  counsel,  and  this  cause  was  sub- 
mitted to  him  upon  said  statement  of  facts,  and  said  counsel  afterwards  filed 
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in  his  court  their  briefs  upon  the  matters  of  law  involved  in  this  cause;  that, 
when  the  said  stipulation  was  filed  in  his  court,  he  clearly  understood  that  the 
reasons  stated  and  set  forth  in  the  affidavit  of  A.  L.  Welsh,  which  are  em- 
braced in  five  paragraphs,  why  the  chattel  mortgage  of  the  said  garnishees 
was  void,  were  considered  and  intended  by  the  counsel  for  said  parties  to  be 
propositions  of  law,  and  not  matters  of  fact  admitted  by  said  counsel  as  true; 
that  said  understanding  was  gained  from  the  conversation  he  heard  between 
said  counsel  when  said  stipulation  was  agreed  upon ;  that  the  counsel  for  the 
plaintiffs  never  contended  in  affiant's  court  that  the  said  reasons  were  mat- 
ters  of  fact  admitted  to  be  true,  but,  on  the  contrary,  his  position  was  that 
they  were  legal  propositions ;  that  the  said  counsel  for  the  plaintiffs  submit- 
ted his  brief  in  this  cause,  and  therein  discussed  these  very  reasons  as  legal 
propositions,  not  therein  contended  that  they  were  matters  of  fact  admitted 
by  the  garnishees,  and  in  no  way  relying  upon  them;  that  he  acted  upon  the 
meaning,  intention,  and  interpretation  of  the  said  counsel  of  said  stipulation; 
and,  after  advising  himself  upon  the  facts,  and  considering  the  arguments 
adduced  pro  and  con  by  said  counsel,  he  gave  judgment  against  the  plaintiffs, 
and  in  favor  of  the  garnishees.  [Signed]  Geo.  L.  Sopris. 

"Subscribed  and  sworn  to  before  me  this  twenty-second  day  of  November, 
A.  D.  1883. 

"Charles  D.  May,  Notary  Public.     [Seal.] 

"p.  l.  palmer's  affidavit. 

"P.  L.  Palmer,  of  lawful  age,  being  first  duly  sworn,  deposes  and  says  that 
he  was,  at  the  dates  when  the  stipulations  herein  were  entered  into  and  filed, 
an  attorney  and  counselor  at  law  duly  authorized  to  practice  in  the  courts  of 
record  in  the  state  of  Colorado;  that  he  was  at  that  time  in  the  employment  of 
J.  W.  Horner,  who  appears  as  attorney  of  record  in  this  cause;  that  the  con- 
duct of  this  case  was  intrusted  to  him  by  said  J.  W.  Horner,  and  that  he  had 
the  sole  charge  and  conduct  of  this  case  when  the  same  was  tried  in  the  jus- 
tice's court  of  George  L.  Sopris,  Esq.,  a  justice  of  the  peace  in  and  for  the 
county  of  Arapahoe;  that,  when  this  cause  came  up  for  hearing  in  said  jus- 
tice's court,  it  was  mutually  agreed  by  and  between  A.  J.  Sampson,  who  was 
then  and  still  is  counsel  for  the  plaintiffs,  and  this  deponent,  that  the  case 
should  be  heard  and  tried  upon  facts  to  be  agreed  upon  and  submitted  to  the 
said  justice,  and  that  thereupon  the  stipulations  filed  in  said  justice's  court 
were  drawn  up  and  filed, — said  stipulation  being  the  same  as  is  now  filed  in 
this  court;  that,  before  and  at  the  time  said  stipulations  were  drawn  up  and 
signed,  this  deponent  expressly  called  the  attention  of  said  counsel  for  the 
plaintiffs  to  the  reasons  set  forth  in  the  affidavit  of  A.  L.  Welsh,-— said  affida- 
vit purporting  to  traverse  the  answer  of  the  said  garnishees  filed  in  this  cause, 
and  said  reasons  being  contained  in  five  paragraphs  of  said  affidavit,  and  num- 
bered from  one  to  five,  inclusive,  why  the  chattel  mortgage  of  the  garnishees 
was  void, — and  then  and  there  it  was  expressly  understood  between  this  de- 
ponent and  said  counsel  that  said  five  reasons  were  propositions  of  law  whicb 
were  not  admitted,  and  not  matters  of  fact  admitted  to  be  true;  that,  upoD 
that  express  understanding,  the  said  counsel,  or  his  partner,  Nelson  Millett, 
and  this  deponent,  argued  this  cause  before  the  said  justice,  and  said  counsel 
never  pretended  then,  nor  did  he  then  take  the  position,  that  said  reasons 
mentioned  in  said  affidavit  were  matters  of  fact,  but  discussed  said  reasons 
then  as  matters  of  law,  arguing  the  case  upon  its  merits,  and  in  no  way  re- 
lying upon  the  matters  stated  in  said  affidavit  as  admitted;  that  this  deponent 
believed,  when  said  stipulation  was  entered  into,  that  said  reasons  were  legal 
propositions,  and  would  not  have  entered  into  or  signed  said  stipulation  upon 
any  other  understanding  or  intention  than  that  said  reasons  were  legal  prop- 
ositions, which  were  not  admitted,  and  not  matters  of  fact  admitted  to  be 
true.  [Signed]  P.  L.  Palmer. 

v.!4p.no.5 — 21 
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"Subscribed  and  sworn  before  me  this  twenty-second  day  of  November.  A, 
D.  1883. 
"Chakles  D.  May,  Notary  Public."    [Seal.] 

On  the  same  day  the  court  granted  the  motion  in  the  matter,  to  the  extent 
of  striking  out  the  fourth  paragraph  of  the  plaintiffs'  traverse,  to  which  ex- 
ceptions were  duly  reserved  by  plaintiffs.  On  the  fourth  day  of  February, 
1884,  the  court  adjudged  that  it  was  without  jurisdiction  in  the  case,  and  ac- 
cordingly ordered  the  discharge  of  the  garnishees.  Exceptions  reserved,  and 
the  case  brought  here  on  error.  The  errors  assigned  and  argued  by  counsel 
are  that  the  superior  court  erred  in  adjudging  that  it  had  no  jurisdiction  in 
the  case,  and  the  modification  of  the  stipulations  of  counsel  by  striking  out 
part  of  the  traverse  of  plaintiffs  to  answer  of  garnishees,  and  for  discharging 
the  garnishees. 

Sampson  &  Millet,  for  plaintiffs  in  error.  John  W.  Horner,  for  defend- 
ants in  error. 

Stalloup,  G.  The  first  question  presented  is,  had  the  superior  court  juris- 
diction in  the  case?  In  the  argument  of  this  question  here,  counsel  have  ig- 
nored the  statutes  for  this  proceeding  before  a  justice  of  the  peace,  and  have 
discussed  the  question  on  the  assumption  that  the  issue  involved  a  matter  of 
equity  jurisdiction,  and  for  that  reason  the  justice  was  without  jurisdiction, 
and  consequently  the  superior  court  without  jurisdiction.  The  issue  made 
and  tried  before  the  justice  was  upon  the  traverse  of  plaintiffs  to  the  answer 
of  the  garnishees.  The  garnishees  in  their  answer  disclosed  the  chattel  mort- 
gage of  defendant  to  them,  and  that  they  held  a  stock  of  goods  by  virtue  of 
such  chattel  mortgage.  In  the  traverse,  among  other  things,  it  was  alleged 
that  the  chattel  mortgage  was  given  by  the  defendant  to  the  garnishees  with 
intent  and  for  the  purpose  of  hindering  and  delaying  creditors,  and  also  charg- 
ing the  garnishees  with  the  knowledge  of  and  participation  in  such  fraud. 
The  justice  had  jurisdiction  to  hear  and  determine  such  issue. 

Section  1553,  p.  517,  Gen.  St.,  provides  for  the  garnishee  summons  issued 
in  the  case.  Section  1554  provides  for  the  interrogatories  and  answers  in  the 
case.  Section  1557 provides  for  the  traverse  of  such  answer  by  the  plaintiffs, 
and  for  the  issuing  of  the  scire  facias  requiring  the  garnishees  to  appear  be- 
fore the  justice  on  the  date  named  therein  to  try  the  issue  so  made,  as  was 
done  in  this  case.  Section  1563  provides  that  judgment  by  the  justice  against 
such  garnishee  shall  acquit  the  garnishee  from  all  demands  of  the  defendant; 
for  all  goods,  effects,  and  credits  paid,  delivered,  or  accounted  for  by  the  gar- 
nishee by  force  of  such  judgment.  Section  1526  provides  that  every  convey- 
ance or  assignment  in  writing  or  otherwise  of  any  estate  or  interest  in  lands 
or  goods,  and  every  charge  on  lands  or  goods,  with  intent  to  hinder,  delay,  or 
defraud  creditors  of  their  lawful  demands,  shall  be  void  as  against  such  cred- 
itors. Section  1529  provides  that  the  question  of  fraudulent  intent  in  such 
cases  shall  be  deemed  a  question  of  fact,  and  not  of  law.  Section  1530  pro- 
vides that  the  purchasers  in  such  cases  are  implicated  in  such  fraud  by  pre- 
vious notice.  From  these  provisions  it  is  apparent  that  the  justice  had 
jurisdiction  to  hear  and  determine  the  issue  so  made  between  the  plaintiffs 
and  the  garnishees.  Had  the  superior  court  like  jurisdiction  on  appeal  from 
this  judgment? 

Section  1573  especially  provides  for  appeals  from  such  judgments  of  the  jus- 
tice, and  section  3222  of  the  same  General  Statutes  vests  the  superior  court 
with  such  appellate  jurisdiction.  The  superior  court  erred  in  adjudging  that 
it  had  no  jurisdiction  in  the  case. 

The  next  question  is,  did  the  superior  court  err  in  ordering  the  modification 
of  the  stipulations  of  counsel  in  the  case,  by  striking  out  the  fourth  para- 
graph of  plaintiffs1  traverse  to  the  answer  of  the  garnishees?    Agreements  of 
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This  kind  are  tinlike  oriBnugr  contracts  between  parties  not  in  court.  la  a 
stipulation  by  counsel  for  convenience  or  expedition  in  the  trial  of  a  case,  if 
counsel*  inadvertently  or  otherwise,  admit  or  state  a  fact  not  in  accord  with 
the  premises,  entirely  against  the  manifest  purpose  and  intention  of  the  par* 
ties,  and  the  nature  of  the  controversy,  and  to  the  irreparable  injury  of  the 
client  they  represent,  as  this  seems  to  be,  the  court  wherein  such  cause  is 
pending  has  the  power,  and  rightfully  exercises  it,  to  relieve  the  party  from 
such  stipulation.  Richardson  v.  Musser,  54  Cal.  196;  Becker  v.  Lament,  13 
How.  Pr.  28.  But  such  relief  cannot  be  granted  in  the  way  it  was  done  in  this 
instance.  The  paragraph  struck  out  was  a  material  portion  of  the  traverse; 
and,  if  true,  vitiated  the  chattel  mortgage,  and  made  the  goods  subject  to  the 
payment  of  the  debt  of  plaintiffs.  So  that  the  rights  of  the  plaintiffs  were 
thereby  materially  affected.  The  court  erred  in  making  such  order.  The 
proper  way  to  relieve  the  party  from  such  stipulation  is  to  cancel  the  stipula- 
tion .  It  follows  that  the  discharge  of  the  garnishees  in  the  premises  was  error. 
The  judgment  should  be  reversed,  and  the  case  remanded. 

Macon  and  Rising,  CO.,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  the  case  remanded. 


10  Colo.  208 

Redus  v.  Peoples. 

(Supremo  Court  of  Colorado.    June  15,  1887.) 

1«  Homicide— Iitdictmeht— Degrees— Verdict. 

Where  one  is  tried  on  the  theory  that  under  the  indictment  he  may  be  found 
guilty  of  murde/  in  the  first  degree,  the  fact  that  the  jury  find  a  verdict  of  murder 
in  the  second  degree  does  not  cure  an  error,  if  any,  that  the  indictment  does  not 
properly  describe  the  offense  to  constitute  murder  in  the  first  degree. 

2.  Same— Indictment— Murder  in  First  Degree. 

An  indictment  for  murder,  charging  that  defendant  ** unlawfully,  feloniously, 
willfully,  purposely,  and  of  his  malice  aforethought,  did  kill  and  murder"  the  de- 
ceased, is  sufficient  to  sustain  a  conviction  of  murder  in  the  first  degree  under  the 
Colorado  statutes. 

8.  Same. 

In  an  indictment  for  murder  In  the  first  degree,  the  expression  "feloniously, 
willfully,  and  of  his  malice  aforethought,"  fairly  includes  the  statutory  idea  of  de- 
liberation and  premeditation. 

4.  Same— Intoxication. 

In  a  murder  trial,  an  instruction  that  the  testimony  tending  to  show  that  de- 
ceased, when  intoxicated,  was  a  Quarrelsome  and  dangerous  man,  was  immaterial 
in  determining  the  intent  with  which  defendant  acted,  unless  it  appeared  that  he 
had,  at  the  time  of  the  homicide,  knowledge  of  the  deceased's  character  in  this 
respect,  is  proper. 

Error  to  district  court,  Montrose  county 

Redus  was  tried  in  the  court  below  upon  an  indictment  charging  murder. 
He  was  convicted  of  murder  in  the  second  degree,  and  sentenced  to  14  years 
in  the  penitentiary.  To  reverse  this  judgment  the  present  writ  of  error  was 
sued  out. 

The  statutes  of  1870  and  1883,  referred  to  in  the  opinion,  read  as  follows, 
(act  of  1870:) 

"Section  1.  That  section  twenty  of  said  chapter  twenty-two  of  the  Revised 
Statutes  of  Colorado  Territory  shall  be  hereafter  construed  so  that  the  death 
penalty  for  the  crime  of  murder  shall  not  be  ordered  to  be  inflicted  by  the  courts 
of  the  territory  unless  the  jury  trying  the  case  shall,  in  their  verdict  of  guilty, 
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also  indicate  that  the  killing  was  deliberate  or  premeditated,  or  was  done  in 
the  perpetration  or  attempt  to  perpetrate  some  felony. 

"Sec.  2.  Any  person  hereafter  found  guilty  of  the  crime  of  murder  by  the 
verdict  of  a  jury,  without  any  indication  in  such  verdict  whether  the  killing 
was  deliberate  or  premeditated,  or  was  done  in  the  perpetration  or  attempt  to 
perpetrate  some  felony,  shall  be  sentenced  to  confinement  in  the  penitentiary 
for  and  during  such  person's  natural  life,  which  confinement  may  be  with  or 
without  hard  labor,  or  both,  at  the  discretion  of  the  court." 

"Gen.  St.  1883,  §  709.  *  *  *  All  murder  which  shall  be  perpetrated  by 
means  of  poison,  or  lying  in  wait,  torture,  or  by  any  kind  of  willful,  deliberate, 
and  premeditated  killing,  or  which  is  committed  in  the  perpetration  or  attempt 
to  perpetrate  any  arson,  rape,  robbery,  mayhem,  or  burglary,  or  perpetrated 
from  a  deliberate  and  premeditated  design,  unlawfully  and  maliciously  to  ef- 
fect the  death  of  any  human  being  other  than  him  who  is  killed,  or  perpetrated 
by  any  act  greatly  dangerous  to  the  lives  of  others,  and  indicating  a  depraved 
mind  regardless  of  human  life,  shall  be  deemed  murder  of  the  first  degree,  and 
all  other  kinds  of  murder  shall  be  deemed  murder  of  the  second  degree.  The 
jury  before  whom  any  person  indicted  for  murder  shall  be  tried,  shall,  if  they 
find  such  person  guilty  thereof,  designate  by  their  verdict  whether  it  be  mur- 
der in  the  first  or  second  degree.  Every  person  convicted  of  murder  of  the 
first  degree  shall  suffer  death,  and  every  person  convicted  of  murder  of  the  sec- 
ond degree  shall  suffer  imprisonment  in  the  penitentiary  for  a  term  not  less 
than  ten  years,  and  which  may  extend  to  life.  If  any  person  indicted  for  mur- 
der shall  plead  guilty  to  the  indictment,  the  court  shall  thereupon  impanel  a 
jury,  as  in  other  cases,  to  whom  shall  be  submitted,  as  the  sole  issue  in  the 
case,  the  question  whether  the  killing  was  murder  in  the  first  or  second  de- 
gree. The  jury  in  every  such  case  shall  find  the  degree  thereof,  and  the  court 
shall  thereupon  give  sentence  accordingly." 

All  other  matters  material  to  the  decision  are  sufficiently  stated  in  the  opin- 
ion. 

Stirman  &  Carpenter,  for  plaintiff  in  error.  Alvin  Marsh,  Atty.  Gen.,  for 
defendant  in  error. 

Helm,  J.  The  indictment  in  thi3  case  charges  that  defendant  unlawfully, 
feloniously,  willfully,  purposely,  and  of  his  malice  aforethought,  did  kill  and 
murder  the  deceased.  Under  this  indictment  defendant  was  tried  upon  the 
theory  that  he  might  be  convicted  of  murder  in  the  first  degree.  Such  pro- 
ceeding, his  counsel  assert,  was  a  fatal  error.  They  claim  that  the  words 
used  are  wholly  insufficient  to  warrant  the  jury  in  finding  that  the  killing  was 
done  with  deliberation  and  premeditation, — a  finding  necessary  in  this  case 
to  such  a  conviction  as  would  authorize  the  death  penalty.  They  contend 
that,  to  sustain  such  a  finding  the  indictment  itself  must,  under  section  709 
of  the  General  Statutes,  adopted  in  1883,  aver  that  the  killing  was  done  with 
deliberation  and  premeditation,  using  these  or  equivalent  words;  and  that, 
failing  so  to  do,  its  averments  are  not  broad  enough  to  charge  the  offense  for 
which  defendant  was  put  upon  trial. 

It  cannot  be  said  that,  since  defendant  was  only  convicted  of  murder  in  the 
second  degree,  he  could  not  have  been  prejudiced  through  the  error  committed 
by  putting  him  upon  trial  for  his  life,  if  error  there  was  in  so  doing. 

Under  statutes  substantially  similar  to  the  one  upon  which  counsel  rely, 
two  views  relating  to  the  subject  in  hand  have  been  taken.  Mr.  Bishop,  in 
a  lengthy  and  able  argument,  affirms  the  proposition  above  stated  and  urged 
upon  us.  Supporting  him  are  the  decisions  of  courts  of  last  resort  in  Iowa, 
Ohio,  and  Kansas,  together  with  strong  dissenting  opinions  in  Wisconsin  and 
other  states.  2  Bish.  Crim.  Proc.  (2d  Ed.)  §§  562-609,  and  note.  On  the 
other  hand.  Mr.  Wharton  declares  that,  "according  to  the  great  weight  of 
authority,  a  common-law  indictment  for  murder  is  sufficient  to  support,  un- 
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der  the  statutes,  murder  in  either  first  or  second  degree."  2  Whart.  Crira. 
Law,  §  1115,  and  cases  cited.  It  is  scarcely  necessary  to  state  that  common- 
law  indictments  do  not,  as  a  rule,  use  the  words  "deliberation  and  premedita- 
tion, "  and  that  the  indictment  before  us  sufficiently  charges  the  offense  at 
common  law. 

We  deem  it  unnecessary  to  discuss  at  length  the  relative  merits  of  the  two 
positions  thus  taken  in  this  legal  controversy,  because — 

First,  it  is  hardly,  in  this  state,  an  open  question.  In  the  year  1870  an 
amendment  to  the  Criminal  Code  was  adopted,  the  first  and  second  sections 
of  which  provided  that  when,  upon  a  trial  for  murder,  the  jury  convicted,  and 
stated  in  their  verdict  that  the  killing  was  deliberate  or  premeditated,  or  was 
done  in  the  perpetration  or  attempt  to  perpetrate  some  felony,  the  punish- 
ment should  be  death;  but  if  the  jury  returned  a  verdict  of  guilty,  without 
declaring  that  the  killing  was  deliberate  or  premeditated,  or  was  done  in  the 
perpetration  or  attempt  to  perpetrate  some  felony,  the  penalty  to  be  imposed 
by  the  court  was  imprisonment  for  life.  Sess.  Laws  1870,  p.  70;  Gen.  Laws 
1877,  §§  868, 869.  So  far  as  the  question  now  presented  is  concerned,  there  is  no 
difference  in  principle  between  the  act  of  1870,  and  that  of  1883,  which  more 
closely  resembles  in  form  the  "parent  statute"  of  1749  in  Pennsylvania.  Both 
acts  distinguish  between  grades  of  punishment,  but  the  latter  uses,  with  ref- 
erence to  such  distinction,  the  terms  "first  degree"  and  "second  degree"  not 
found  in  the  former.  It  also  ameliorates  the  penalty  provided  by  the  former, 
where  the  conviction  is  of  murder  in  the  second  degree,  by  giving  the  court 
discretionary  power  to  impose  a  sentence  ranging  downward  from  imprison- 
ment for  life  to  10  years  in  the  penitentiary.  The  remaining  changes  effected 
by  the  act  of  1883,  including  the  substitution  of  the  conjunction  "and"  for 
the  conjunction  "or"  between  the  words  "deliberate"  and  "premeditated"  are 
of  no  significance  in  the  present  inquiry.  If  an  indictment,  in  a  case  like  the 
one  at  bar,  framed  under  the  act  of  1870,  which  did  not  charge  that  the  of- 
fense was  committed  with  deliberation  or  premeditation,  was  sufficient  to 
put  the  accused  upon  trial  for  his  life,  such  an  indictment  is  most  certainly 
sufficient,  under  the  present  statute,  to  sustain  a  conviction  of  murder  in  the 
first  degree. 

In  Hill  v.  People,  1  Colo.  436,  the  identical  question  now  presented  was 
submitted  and  passed  upon  by  the  court  under  the  act  of  1870.  The  indict- 
ment in  that  wise,  like  the  indictment  in  this,  failed  to  aver  that  the  killing 
was  done  with  deliberation  or  premeditation ;  yet  the  court  held  it  sufficient, 
although  the  accused  was  found  guilty  of  premeditated  murder,  and  sentenced 
to  death.  The  learned  judge  who  wrote  the  opinion  rested  his  argument 
mainly  upon  the  proposition  that  the  expression  "malice  aforethought"  is  co- 
extensive in  meaning  with  the  words  "deliberation"  and  "premeditation." 
He  says,  in  discussing  this  expression,  that  its  primary  and  popular  signif- 
icance is  "rather  more  comprehensive  than  'deliberation*  and  'premedita- 
tion,' inasmuch  as  the  latter  words  do  not  necessarily  imply  wickedness  of 
purpose  or  evil  design.  Said  Lord  Coke  (3  Inst.  51:)  'Malice  prepensed  is 
when  one  compasseth  to  kill,  wound,  or  beat  another,  and  doth  it  sedato  an- 
imo.  This  is  said  in  law  to  be  malice  aforethought,  prepensed,  malitiapre- 
cogitataS  The  [technical  legal]  meaning  of  these  words  has  been  greatly 
amplified  since  the  days  of  Lord  Coke.  *  *  *  Before  the  statute  of  1870 
it  was  never  doubted  that  a  formed  design  and  deliberate  purpose  to  kill  was 
provable  under  the  averment  of  malice  aforethought,  and  there  is  nothing  in 
the  statute  to  change  the  rule  on  this  subject."  But,  as  we  have  already  in- 
timated, if  there  is  nothing  in  the  statute  of  1870  "to  change  the  rule  on  this 
subject,"  the  rule  remains  unchanged  under  the  statute  of  1883. 

No  doctrine  of  the  criminal  law  is  more  axiomatic  than  that  the  indictment 
must  fully  and  fairly  charge  the  offense  for  which  the  accused  is  put  upon 
trial ;  and,  if  the  language  of  the  Red  us  indictment  does  not  comply  with 
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this  essential  requirement,  no  reasoning,  however  ingenious,  will  avoid  the 
force  of  Mr.  Bishop's  argument,  or  the  application  of  his  conclusion.  But 
we  believe  that  the  language  of  this  indictment  is  sufficient.  The  expression 
"feloniously,  willfully,  and  of  his  malice  aforethought,  did  kill  and  murder," 
states  the  quo  anirno  of  the  slayer,  as  well  as  the  fact  of  the  homicide.  It 
charges,  not  only  the  specific  intent  of  the  slayer  to  take  life,  but  also  (ac- 
cepting Lord  Coke's  definition,  above  given)  that  the  intent,  together  with  the 
malevolence,  was  prepense, — aforethought.  This  malevolent  design  to  kill 
may  have  been  formed  at  the  instant  of  the  homicide,  or  it  may  have  existed 
in  the  mind  of  the  slayer  for  a  considerable  period  before  it  was  put  into  exe- 
cution. 

Secondly.  Neither  of  the  acts  under  consideration  creates  or  recognizes  a 
new  offense.  They  both  assume  that  the  offense  already  exists,  and  merely 
provide  different  grades  of  punishment,  according  to  the  circumstances  or  the 
condition  of  mind  under  which  the  crime  is  committed.  The  crime,  as  de- 
fined and  understood  at  common  law,  has  always  existed  in  Colorado.  The 
territorial  legislature  of  1861  expressly  affirmed  its  existence  by  adopting  a 
statute,  in  which  there  has  since  been  no  substantial  alteration,  giving  the 
common-law  definition.  Gen.  St.  §  707.  Moreover,  the  legislature,  in  1879, 
as  if  to  anticipate  the  very  question  we  are  now  discussing  and  put  it  at  rest, 
enacted  a  section  which  contains  the  following  declaration:  "It  shall  be  suf- 
ficient, in  every  indictment  for  murder,  to  charge  that  the  defendant  did  feloni- 
ously, willfully,  and  of  his  malice  aforethought,  kill  and  murder  the  deceased." 
Gen.  St.  §  926.  In  view  of  the  conclusion  above  expressed,  viz.,  that  the 
phrase  "feloniously,  willfully,  and  of  his  malice  aforethought,"  fairly  includes 
the  idea  of  deliberation  and  premeditation,  this  provision  cannot  be  assailed 
upon  constitutional  grounds.  It  is  still  in  force,  and  we  must  hold  that  an 
indictment  containing  the  language  used  therein  by  the  legislature  will  sus- 
tain, upon  proper  evidence,  a  conviction  of  murderin  the  first  degree. 

Passing  from  the  indictment,  a  further  objection  is  urged.  It  relates  to 
the  sixth  instruction  given  by  the  court  below.  This  part  of  the  charge  in- 
formed the  jury  that  the  testimony  admitted,  tending  to  show  that  deceased, 
when  intoxicated,  was  a  quarrelsome  and  dangerous  man,  was  not  material 
in  determining  the  intent  with  which  defendant  acted,  unless  it  appeared  that 
he  had,  at  the  time  of  the  homicide,  knowledge  of  the  deceased's  character  in 
this  respect.  It  is  contended  that  evidence  of  this  kind  is  admissible,  and  is 
to  be  considered  by  the  jury,  even  if  the  defendant  possessed  no  such  infor- 
mation or  knowledge.  We  shall  enter  into  no  lengthy  discussion  of  this  sub- 
ject. There  are  isolated  expressions,  both  in  decisions  and  text-books,  which 
seem,  at  first  glance,  to  warrant  the  position  of  counsel.  Upon  careful  ex- 
amination, however,  it  is  found  that  such  evidence  is  only  admissible — First, 
when  the  accused  is  attacked,  and  claims  to  have  been  acting  in  self-defense; 
and,  secondly,  when  his  belief  of  actual  danger  at  the  time  of  the  homicide  is 
the  specific  point  of  inquiry.  But  it  is  submitted  that,  without  some  knowl- 
edge thereof,  deceased's  general  character  as  a  quarrelsome  and  dangerous 
man  could  not  affect  defendant's  belief  as  to  his  own  impending  danger. 

The  true  doctrine  is  thus  stated  by  Mr.  Wharton:  "Suppose  the  defendant 
should  simply  ask  to  prove  that  the  deceased  was  ferocious  and  desperate  as  a 
ground  of  justification,  the  answer  would  be:  'No  man  has  a  right  to  take  the 
law  in  his  own  hands,  and  act  as  a  sort  of  vigilance  committee  to  clearsoclety 
of  dangerous  persons.'  But,  on  the  other  hand,  suppose  the  offer  to  be,  not 
justification,  but  excuse  on  the  ground  of  self-defense,  or  mitigation  of  the 
grade  of  guilt.  If,  in  such  case,  it  be  proved  that  the  defendant  was  actually 
attacked,  and  if  evidence  should  be  then  tendered  that  the  deceased  was  a  man 
of  ferocious  temper  or  malignant  passions,  and  of  overpowering  strength,  and 
if  it  be.  in  addition,  offered  to  be  proved  that  the  defendant  had  notice  of 
these  characteristics  of  the  deceased,  then  the  better  opinion  is  that  the  evi- 
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clence  is  admissible. "  1  Whart.  Orim.  Law,  (7th  Ed.)  §  641;  State  v.  Turpinh 
77  K.  C.  473;  State  v.  Graham,  61  Iowa,  608,  16  N.  W.  Rep.  743;  State  v. 
Riddle,  20  Kan.  711. 

Nor  does  the  foregoing  view  conflict  with  the  position  announced  by  this 
court  in  Davidson  v.  People,  4  Colo.  145.  By  carefully  reading  the  whole 
opinion,  counsel  will  discover  that  they  have  misunderstood  its  purport.  They 
will  see  that  the  prisoner's  knowledge  of  the  deceased's  quarrelsome  and  dan- 
gerous character  is  specifically  mentioned  as  an  element  bearing  upon  the  con- 
sideration of  evidence  relating  to  such  character. 

The  remaining  objection  presented  is  that  the  verdict  was  contrary  to  the 
evidence.  The  record  shows  a  number  of  circumstances  somewhat  palliating 
the  offense.  Deceased  was  a  powerful  man.  He  was  evidently,  when  in  liq- 
uor, quarrelsome.  He  began  the  affray  by  using  abusive  language,  and  fol- 
lowing it  up  with  blows  from  the  open  hand.  But  he  was  intoxicated,  while 
defendant  was  sober.  Defendant  could  have  left  the  room,  as  he  was  advised 
to  do,  after  deceased  began  his  insulting  remarks  and  his  assaults,  and  thus 
have  avoided  further  trouble.  That  the  jury  gave  defendant  the  benefit  of  the 
extenuating  circumstances  is  shown  by  the  fact  that  they  not  only  found  him 
guilty  of  murder  in  the  second  degree,  but  also,  in  their  verdict,  recommended 
him  to  the  mercy  of  the  court.  Upon  a  careful  consideration  of  the  evidence 
we  cannot  say  that  it  did  not  warrant  the  verdict  returned. 

The  judgment  of  the  court  below  will  be  affirmed. 


10  Colo.  216 

Morse  and  others  t>.  Clark,  Adm'r. 

{Supreme  Court  of  Colorado.    June  15,  1887.) 

Executors— Claim  against  Estate— Limitations. 

A  statute  (Gen.  Laws  Colo.  \\  2914,  2915,  2918)  prescribed  the  manner  of  present- 
ing claims  against  the  estates  of  deceased  persons,  providing  a  summary  method 
of  establishing  such  claims  upon  notice  at  any  term  of  the  court  subsequent  to  the 
issuing  of  letters  testamentary  of  administration.  Plaintiffs  filed  their  claim  against 
the  estate  of  defendant's  intestate  November  17,  1879,  on  a  cause  of  action  which 
had  accrued  January  20, 1877.  Prior  thereto,  on  February  4,  1878,  plaintiffs  had 
filed  the  claim,  but  withdrew  it  March  30, 1878.  Held,  that  the  claim  was  barred 
by  the  statute  of  limitations  as  not  having  been  filed  within  two  years  after  the 
cause  of  action  accrued.  The  filing  and  withdrawal  of  the  claim  did  not  constitute 
the  commencement  of  an  action  to  prevent  the  statute  of  limitations  from  running. 

Appeal  from  district  court,  Arapahoe  county. 

This  case  was  tried  in  the  district  court  upon  appeal  from  the  judgment  of 
the  county  court,  allowing  the  claim  on  behalf  of  the  appellants,  and  against 
the  estate  of  the  appellee's  intestate.  The  claim  was  for  contribution  in  re- 
spect to  moneys  alleged  to  have  been  paid  by  the  plaintiffs  to  discharge  a 
promissory  note  on  which  they,  the  defendant's  intestate,  and  others  were  al- 
leged to  have  been  sureties.  For  a  second  answer,  defendant  averred  that 
the  cause  of  action  accrued  without  the  state  of  Colorado,  upon  a  simple  con- 
tract, more  than  two  years  before  the  institution  of  plaintiffs'  action.  Judg- 
ment was  given  in  the  district  court  for  the  defendant.  The  plaintiffs  appeal 
to  the  supreme  court. 

Statutes  referred  to: 

" Sec.  2914.  All  persons  having  claims  against  the  estate  may  present  the 
same  on  the  day  named  in  such  notice,  and  the  court  may  proceed  to  hear  and 
determine  the  same,  or,  if  objection  be  made  thereto  by  the  executor,  adminis- 
trator, or  any  party  interested  in  the  estate,  or  if  cause  be  shown  by  the  party 
presenting  such  claim,  may  continue  the  hearing  thereof;  if  no  objection  be 
made  to  any  such  claim  by  the  administrator,  widow,  guardian,  heirs,  or  others 
interested  in  said  estate,  the  claimant  shall  be  permitted  to  swear  that  such 
claim  is  just  and  unpaid,  after  allowing  all  just  credits;  and,  if  objections  be 
made  to  such  claim,  the  account  shall  be  adjudicated  as  is  required  in  other 
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cases,  provided,  that  estate  shall  be  answerable  for  the  costs  on  the  claims  filed 
at  or  before  said  term,  but  not  after. 

"Sec.  2915.  All  persons  having  claims  against  estates,  upon  giving  the  exec- 
utor or  administrator  ten  days'  notice  of  the  time  they  intend  to  present  the 
same,  witli  a  copy  of  the  account,  or  instrument  of  writing  whereon  such 
claim  is  founded,  may  exhibit  such  claims  against  the  estate  at  any  term  of 
the  court  subsequent  to  the  issuing  of  letters  testamentary  or  of  administra- 
tion." 

"Sec.  2918.  The  manner  of  exhibiting  claims  against  estates  shall  be  by 
filing  in  the  county  court  the  account  or  instrument  of  writing,  or  an  exem- 
plification of  the  record  whereon  such  claim  is  founded.  Formal  pleading 
shall  in  no  case  be  required,  but  the  issue  shall  be  formed,  heard,  and  deter- 
mined in  the  same  manner  as  in  actions  before  justices  of  the  peace." 

M.  B.  Carpenter,  for  appellants.     Wells,  Macon  dSs  McNeal,  for  appellee. 

Elbert,  J.  The  plaintiffs  filed  their  claim  against  the  estate  of  the  de- 
fendant's intestate  on  the  seventeenth  day  of  November,  1879,  having  given 
notice  under  the  provisions  of  section  2915,  Gen.  Laws,  972.  The  defendant, 
in  obedience  to  the  notice,  appeared  and  contested  the  claim.  Hence  this 
suit.  The  plea  of  the  statute  of  limitations,  ( Rev.  St.  c.  55,  §  16.)  interposed  by 
the  defendant,  was  good.  The  cause  of  action  accrued  January  20,  1877,  the 
date  of  the  last  payment  claimed  to  have  been  made  by  the  plaintiffs.  The 
filing  of  the  claim,  which  must  be  regarded  as  the  commencement  of  the  suit, 
was  not  within  the  two-years  limit  fixed  by  the  statute.  It  appears  that  there- 
tofore, on  the  fourth  day  of  February,  1878,  the  plaintiffs  had  filed  the  same 
claim  in  the  probate  court,  and  subsequently,  on  March  30,  1878,  withdrew 
it.  It  is  claimed  that  this  must  be  treated  as  the  commencement  of  the  action. 
However  this  might  be,  had  the  claim  not  been  withdrawn,  the  proposition 
is  inadmissible  in  face  of  that  fact.  Reitzell  v.  Miller,  25  III.  69.  The  man- 
ner of  exhibiting  such  claims  against  an  estate  as  prescribed  in  section  131 
and  elsewhere,  in  the  act  of  the  Revised  Statutes  referred  to,  does  not  con- 
stitute the  presentation  of  such  claims  for  allowance  actions  or  suits  at  law, 
in  the  ordinary  sense  of  these  terms,  although,  when  the  allowance  of  such 
claims  is  contested,  it  may  ripen  into  or  become  the  basis  of  a  suit  proper. 
Corning  v.  Ryan,  3  Colo.  528. 

It  is  further  contended  by  counsel  for  the  appellants  that  the  filing  of  the 
claim,  February  4,  1878,  in  accordance  with  the  provisions  of  section  2918, 
Gen.  Laws,  972,  stopped  the  general  statute  of  limitations  from  running.  A 
like  question,  under  a  similar  statute,  was  made  in  the  case  of  Reitzell  v.  Miller, 
25  111.  69.  The  court  say:  "It  was  not  the  design  of  the  general  assem- 
bly that  the  filing  of  a  claim  should  arrest  the  general  statute  of  limitations 
which  had  previously  begun  to  run,  nor  to  prevent  it  from  afterwards  run- 
ning upon  a  claim  not  due  at  the  time  of  its  presentation.  The  object  of  this 
section  is  to  facilitate  and  produce  speedy  settlement  of  estates  of  deceased 
persons,  and  it  could  not  have  been  designed  to  give  creditors  an  unlimited 
period  of  time  within  which  to  establish  the  justice  of  their  claim  after  they 
had  been  exhibited  in  the  probate  court.  Such  a  construction  would  defeat 
the  manifest  intention  of  the  enactment."     We  think  this  view  correct. 

The  filing  of  the  claim,  February  4,  1878,  and  its  subsequent  withdrawal 
on  March  30,  1878,  and  its  refiling  November  17,  1879,  in  the  county  court, 
are  facts  which  appear  from  the  claimants'  own  showing.  It  is  therefore 
unnecessary  to  go  into  the  question  touching  the  admissibility  of  the  copy  of 
the  petition  which  the  defendant  offered  and  the  court  received  in  evidence. 

The  judgment  of  the  court  below  is  affirmed. 

Helm,  J.,  did  not  sit  in  this  case. 
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10  Colo.  178 

Burlington  &  C.  R.  Co.  v.  Schwetkart. 
(Supreme  Court  of  Colorado.    June  15,  1887.) 

1.  Dedication— Acceptance. 

In  a  proceeding  to  set  aside  a  report  of  commissioners  awarding  compensation 
and  damages  in  a  proceeding  condemning  lands  for  railroad  purposes,  it  was  alleged 
that  an  agreement  granting  a  right  of  way  over  certain  adjoining  land,  procured  by 
the  railroad  company  for  the  benefit  of  the  owners  injured,  thereby  connecting  and 
improving  the  lands  sought  to  be  condemned,  had  not  been  taken  in  consideration 
by  the  commissioners  in  making  their  report.  Held,  that  as  such  agreement  was 
only  a  few  months  old,  had  not  been  recorded,  nor  in  any  way  brought  to  the  at- 
tention of  the  public,  and  there  had  been  no  use  of  the  way  by  the  public,  it  was  of 
no  effect  as  a  dedication  such  as  could  benefit  the  owner.1 

2.  Easement— Attempted  Dedication. 

Nor  could  such  an  agreement  result  in  the  creation  of  an  easement  in  favor  of  the 
land  sought  to  be  condemned. 
S.  Railroad  Companies — Eminent  Domain — Damages. 

The  constitution  of  Colorado,  (article  2,  £  15)  and  the  eminent  domain  act  (Code 
Civil  Proc.  74)  contemplate  a  compensation  in  money  to  one  whose  lands  are  con- 
demned for  railroad  purposes,  ana  therefore,  being  inadmissible  to  reduce  his  com- 
pensation, the  commissioners  had  no  power  to  consider  the  agreement.  The  ac- 
ceptance of  such  privilege  cannot  be  compelled,  but  depends  on  the  consent  of  the 
parties. 

Appeal  from  district  court,  Arapahoe  county. 

This  is  an  appeal  from  a  decree  made  December  9,  1882,  by  the  district 
court  of  the  Second  judicial  district  sitting  within  and  for  the  county  of  Arap- 
ahoe in  a  proceeding  instituted  by  appellant  to  condemn  the  lands  of  appellee 
for  railroad  purposes.  The  appellant  is  a  body  corporate  created  for  the  pur- 
pose of  constructing  and  operating  a  railroad  from  Denver  to  the  boundary 
line  between  the  states  of  Colorado  and  Nebraska.  The  appellee  is  the  owner 
of  a  tract  of  land  containing  about  13  acres  lying  northerly  of  appellant's 
main  line,  and  east  and  just  beyond  that  portion  of  the  city  of  Denver  known 
as  Elyria.  Upon  these  premises  appellee  has  a  house  and  some  other  build- 
ings. Near  and  in  the  vicinity  of  the  house  there  is  a  small  park  and  two 
natural  lakes,  and  it  is  claimed  that  these  and  other  attractions  make  the 
property  valuable  as  a  place  of  public  resort.  Before  this  proceeding  was  begun 
there  was  no  access  to  this  tract  of  land  from  any  public  high  way  or  street.  The 
adjoining  lands  were  either  a  part  of  the  public  domain,  or  the  fee  was  vested 
in  individual  proprietors  subject  to  no  way  or  easement  for  appellee's  benefit. 
To  obviate  this  difficulty,  appellee  had  purchased  a  strip  of  land  1.300  feet  or 
more  in  length,  and  about  20  feet  in  width.  This  strip  of  land  ran  along  or 
near  the  southerly  line  of  the  S.  E.  \  of  section  14,  township  3  S.,  of  range 
68  W.  of  the  sixth  principal  meridian,  to  the  corner  of  said  section  14;  and 
thence  at  right  angles  along  the  westerly  line  of  said  quarter  section  to  a 
county  road.  By  means  of  this  strip,  appellee  had  access  from  his  premises 
to  a  highway.  Appellant's  main  line  crosses  this  strip  about  1,000  feet  from 
appellee's  premises,  and  this  proceeding  was  instituted  to  condemn  the  small 
fraction  of  an  acre  (sixty-five  thousandths)  thus  taken.  At  the  point  of  in- 
tersection between  the  railroad  and  this  strip  of  land  there  is  a  cut  about  12 

1  Acceptance  of  a  highwav  by  the  public  is  necessary  to  complete  its  dedication. 
Bhellhouse  v.  State,  (Ind.)  11  N.  E.  Rep.  484;  Pavonia  Land  Ass'n  v.  Temfer,  (N.  J.) 
V  Atl.  Rep.  423,  and  note. 

As  to  what  will  constitute  or  prove  an  acceptance  by  the  public,  see  Morse  v.  Zeize, 
(Minn.)  24  N.  W.  Rep.  287;  Laughlin  v.  City  of  Washington,  (Iowa,)  19  N.  W.  Rep.  819; 
Brakken  v.  Minneapolis  &  St.  L.  R.Co.,  (Minn.;  11  N.  W.  Rep.  124;  Town  of  Lake  View 
v.  Lebahn,  (111.)  9  N.  E.  Rep.  269;  Maywood  Co.  v.  Village  of  Maywood,  (111.)  6  N.  E. 
Rep.  866;  People  v.  Lohfilem,  (N.  Y.)  5  N.  E.  Rep.  784  ;  Hoadley  v.  City  and  County 
of  San  Francisco,  (i.al.)  12  Pac.  Rep.  125;  Town  ol  San  Leandro  v.  Le  Breton,  (Cal.j  13 
Pac.  Rep.  405;  State  v.  Proctor,  (Mo.)  2  S.  W.  Rep.  472;  Kennedy  v.  Mayor,  etc,  of 
Cumberland,  (Md.)  9  Atl.  Rep.  234. 
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feet  in  depth.  To  use  the  3 trip  as  a  way  would  require  a  considerable  outlay, 
as  it  would  be  necessary  either  to  construct  a  bridge,  or,  by  excavating,  to 
cross  appellant's  road-bed  at  grade. 

It  was  claimed  that,  for  the  purpose  of  providing  appellee  a  means  of  access 
to  his  premises,  and  thereby  removing  any  inconvenience  suffered  by  him  by 
crossing  his  intended  way,  appellant  had  obtained  a  grant  of  a  strip  of  land 
50  feet  in  width,  which  ran  from  the  entrance  to  appellee's  premises,  in  a 
straight  line,  to  a  public  and  traveled  street  of  the  city  of  Denver,  and  that 
the  means  of  ingress  and  egress  thus  provided  to  appellee  was  preferable  to 
the  narrow  way  which  he  had  purchased,  for  the  reasons  that  it  was  80  feet 
wider,  shorter  by  several  hundred  feet,  and  connected  with  a  public  street  at 
a  point  very  much  nearer  the  city. 

The  alleged  grant  is  as  follows: 

"That  the  said  party  of  the  first  part,  for  and  in  consideration  of  the  cove- 
nants and  agreements  hereinafter  mentioned  to  be  done,  kept  and  performed 
by  the  said  party  of  the  second  part,  hereby  grants,  with  said  party  of  the  sec- 
ond part,  his  successors  and  assigns,  a  right  of  way,  for  the  use  of  the  party 
of  the  first  part,  any  and  all  persons,  as  a  public  highway,"  the  following-de- 
scribed parcels  of  land:  Beginning,  etc.,  (description  of  land,) — to  have  and 
to  hold  the  same  for  the  uses  and  purposes  aforesaid.  "And  the  said  the 
Burlington  &  Colorado  Railroad  Company  hereby  agrees  to  and  with  said  first 
party  to  grade  said  parcels  as  a  highway,  so  that  there  shall  be  a  gradual  slope 
from  the  one  hundred  feet  strip  in  width  upon  the  line  of  the  Burlington  & 
Colorado  Railroad,  either  way,  to  the  extremities  of  the  parcels  aforesaid,  and 
to  make  a  good  and  sufficient  roadway  across  said  one  hundred  feet  strip. 

"In  witness  whereof,"  etc.  "John  A.  Clough.    [Seal.] 

"J.  B.  Weston,  [Seal.] 

"Special  Agent  of  the  Burlington  &  Colorado  Railroad  Company." 

This  instrument  was  introduced  by  appellant,  and  read  in  evidence  before 
the  commissioners,  to  be  by  them  considered  in  determining  the  question 
whether  appellee's  premises  were  injured  by  crossing  his  proposed  private 
way. 

The  commissioners  reported  (1)  that  the  land  above  described  to  be  taken 
by  plaintiff  as  aforesaid,  and  which  was  owned  by  defendant,  is  of  the  value 
of  $31.50;  (2)  that  the  damage  which  results  from  the  construction  of  said 
road,  and  the  taking  of  said  parcel  of  land  by  plaintiff  to  the  residue  of  the 
land  of  the  defendant  from  which  said  parcel  is  taken,  is  $919.50;  (3)  that 
there  is  no  benefit  to  the  defendant  in  the  premises,  and  we  therefore  report 
none. 

Upon  the  coming  in  of  this  report  a  motion  was  filed  in  behalf  of  the  ap- 
pellant to  set  the  same  aside  for  the  following  among  other  reasons:  (1)  That 
said  certificate  of  ascertainment  and  assessment  was  made  by  the  commission- 
ers aforesaid  under  a  misapprehension  of  the  law  and  the  facts,  in  this,  to- 
wit:  that  the  said  commissioners,  and  each  of  them,  supposed,  at  the  time 
when  they  were  deciding  on  the  award  to  be  made  in  the  proceedings  herein, 
that  the  roadway  which  it  had  been  testified  the  petitioner  had  offered  to  de- 
fendant was  not  one  which  defendant  could  freely  use,  when  in  truth  and  in 
fact  said  roadway  had  been  deeded  by  one  John  A.  Clough  to  petitioner  and 
its  assigns  for  the  use  of  the  public  as  a  highway,  and  the  fact  that  it  had 
been  so  deeded  was  in  evidence  before  said  commissioners,  and  when  it  was 
further  in  evidence  that  defendant  knew  of  such  conveyance  long  before  the 
beginning  of  these  proceedings. 

The  report  of  the  commissioners  was  accompanied  by  the  evidence  taken 
upon  the  hearing  before  them.  Upon  the  hearing  of  the  motion  to  set  aside 
the  report  the  evidence  in  the  cause  was  presented  to  the  court,  and  peti- 
tioner, by  its  counsel,  offered  the  testimony  of  George  C.  Roberts  and  George 
D.  Norton,  Jr.,  being  two  of  the  commissioners  who  made  the  same,  to  prove 
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that  the  said  board  of  commissioners  had,  through  and  by  error  and  mistake* 
proceeded  upon  erroneous  and  illegal  principles  in  making  their  said  report 
and  the  award  therein  contained,  in  this,  to-wit:  that  said  commissioners  did 
not  consider,  in  making  their  said  award  and  certificate,  the  agreement  to 
convey  to  petitioner  a  strip  of  land  to  be  taken,  which  said  agreement  was  en- 
tered into  between  said  petitioner  and  one  John  A.  Clongb,  and  is  attached 
to  the  testimony,  as  hereinbefore  appears,  nor  the  offer  made  by  petitioner  to 
defendant  of  the  use  of  said  strip,  but  that  the  said  commissioners  rejected 
the  same,  and  did  not  consider  either  said  agreement  or  said  offer  in  making 
their  said  award;  and  that  said  commissioners  did  not  consider*  in  determin- 
ing upon  the  amount  of  their  said  award,  the  fact  that,  by  the  terms  of  the 
agreement  aforesaid,  there  was  provided  for  defendant  a  road  which  would 
render  unnecessary  any  expenditure  by  defendant  in  making  any  excavations 
as  set  out  in  the  evidence  of  defendant  hereinbefore  fully  set  forth;  and  to 
further  prove,  by  the  testimony  of  said  Roberts  and  Norton,  that  the  award 
in  said  certificate  contained  was  for  an  amount  much  larger  than  the  said 
commissioners  would  have  agreed  upon  had  they  proceeded  upon  correct  and 
legal  principles  in  their  determination  of  the  matters  to  them  presented,  to- 
wit,  the  damages  to  be  sustained  by  defendant  by  reason  of  the  taking  of  the 
lands  in  the  petition  herein  described.  Objection  was  interposed  to  the  in- 
troduction of  this  testimony  by  appellee's  counsel,  and  objection  was  sus- 
tained, and  evidence  excluded. 
Edward  0.  Woleott,  for  appellant.    H.  B.  Luthe,  for  appellees. 

Elbert,  J.  Whether  the  existence  of  a  public  highway,  affording  ingress 
and  egress  to  and  from  the  premises  of  the  defendant,  would  have  been  a  fact 
to  be  considered  by  the  commissioners  in  estimating  the  defendant's  damages 
resulting  from  the  destruction  of  his  private  way  by  the  appellant  company, 
is  an  inquiry  we  need  not  enter  upon.  We  are  of  the  opinion  that  no  such 
public  way  existed.  It  is  not  claimed  that  the  agreement  between  Clongh 
and  the  appellant  company  resulted  in  the  establishment  of  a  public  way  un- 
der the  statute  concerning  highways  in  force  at  the  date  of  the  agreement. 
Gen.  Laws,  §  2375.  This  statute  deals  only  with  highways  established  in 
accordance  with  law.  Nor  can  it  be  said  that  the  agreement  in  question  re- 
sulted in  the  establishment  of  a  public  way  by  dedication.  In  such  case,  ac- 
ceptance by  the  public  is  as  essential  as  appropriation  by  the  owner  of  the  fee. 
Ang.  Highw.  §  157.  The  agreement  bears  date  January  20,  1882,  and  was 
offered  in  evidence  before  the  commissioners  June  29,  1882.  It  does  not  ap- 
pear to  have  been  recorded,  or  in  any  other  way  brought  to  the  attention  or 
knowledge  of  the  public,  nor  had  there  been  any  use  of  the  premises  as  a  way 
by  the  public.  So  far  as  the  public  at  large  was  concerned,  it  was  an  un- 
known and  unaccepted  appropriation.  The  agreement  appears  to  have  re- 
mained in  the  possession  and  under  the  control  of  the  appellant  company,  and 
was  subject  to  surrender  and  cancellation  by  the  parties  thereto.  Washb. 
Easem.  139,  and  cases  cited.  Nor  can  it  be  said  that,  by  virtue  of  the  agree- 
ment, an  easement  attached  as  appurtenant  to  the  estate  of  the  appellee. 
Such  an  easement  lies  only  in  grant,  or  by  implication  of  grant,  or  by  pre- 
scription which  supposes  a  grant  by  the  owner  of  a  servient  estate,  upon 
which  the  obligation  rests,  to  the  owner  of  a  dominant  estate,  to  which  the 
right  belongs.  A  parol  license  is  insufficient.  Washb.  Easem.  pp.  3,  6,  18, 
28.  The  offer  of  the  appellant  company,  through  its  agent  McGullough,  to 
allow  the  defendant  a  right  of  way  over  the  premises  mentioned  in  the  Clongh 
agreement,  was  a  mere  verbal  license,  revokable  at  will.  Washb.  Easem. 
5,19. 

It  is  claimed,  however,  that  had  this  right  of  way  offered  to  the  defendant 
by  the  appellant  company  been  considered  by  the  commissioners  in  estimat- 
ing and  determining  the  damages  to  which  the  defendant  was  entitled,  that 
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the  defendant  would  thereby  have  acquired  a  right  of  way  over  the  premises 
mentioned  in  the  agreement  by  estoppel.  It  is  unnecessary  to  go  into  the 
question  of  estoppel.  Upon  the  part  of  the  appellant  company  this  was  sub- 
stantially a  proposition  to  compensate  the  defendant,  either  in  whole  or  in 
part,  his  damages  for  the  destruction  of  his  private  way,  by  giving  him  an* 
other  way  which  it  claimed  would  equally  serve  his  purpose.  It  is  sufficient 
answer  to  say  that  the  constitution,  (section  15,  art.  2,)  and  the  eminent  do- 
main act  (Code  Civil  Proc.  74)  clearly  contemplate  compensation  in  money. 
It  follows  that  the  right  of  way  over  other  premises  offered  by  the  appellant 
company  was  not  an  admissible  compensation,  either  in  whole  or  in  part,  un- 
der the  constitution  or  the  statute.  In  the  absence  of  the  assent  of  the  par- 
ties, the  commissioners  had  no  power  to  consider  the  offer,  or  allow  for  it  in 
their  assessment  of  damages.  As  said  in  the  case  of  Hill  v.  Mohawk  &  H.  R. 
Co.,  7  N.  Y.  157:  "Privileges  of  this  kind  must  depend  upon  the  agreement 
of  the  parties.  The  appraisers  had  no  authority  in  the  premises.  They  could 
neither  compel  the  corporation  to  make  the  agreement,  nor  the  owner  to  ac- 
cept it."  Chicago,  M.  &  St.  P.  R.  Co.  v.  Melville,  b'6  111.  329;  Chesapeake  <fe 
O.  Ry.  Co.  v.  Patton,  6  W.  Va.  147;  Railroad  Co.  v.  Halstead,  7  W.  Va.  301; 
In  re  Morse,  18  Pick.  443;  Central  O.  R.  Co.  v.  Holler,  7  Ohio  St.  222. 

The  court  did  not  err  in  refusing  to  set  aside  the  report  of  the  commissionera 
on  the  ground  assigned.    The  judgment  of  the  court  below  is  affirmed. 


People  v.  Peacock,  impleaded,  etc. 

(Su)rreme  Court  of  Utah.    June  29,  1887.) 

1.  Appeal— Evidence— Sufficiency. 

A  conviction  of  assault  before  a  justice  of  the  peace  will  not  be  set  aside  as  not 
supported  by  the  evidence,  when  there  is  nothing  upon  the  face  of  the  record  to 
show  that  some  of  the  witnesses  were  more  reliable  than  others. 

2.  Same— Objections  not  Raised  Below. 

Objections  that  the  costs-bill  in  a  prosecution  before  a  justice  of  the  peace  for  an 
assault  was  not  filed  in  time,  and  that  it  contains  improper  items,  will  not  be  con- 
sidered when  made  for  the  first  time  on  appeal. 
8.  Costs — Appeal — Record. 

A  judgment  of  conviction  in  justice's  court  for  an  assault,  taxing  the  costs  against 
the  accused,  will  not  be  set  aside  because  the  costs-bill  does  not  show  that  the  wit- 
nesses appeared  before  the  clerk  and  claimed  their  fees,  or  because  it  does  not  ap- 
pear from  the  bill  whether  the  county  or  the  district  attorney  is  to  get  the  attor- 
ney's fee  charged  therein. 
4.  New  Trial — Newly-Discovered  Evidence. 

A  new  trial  will  not  be  granted  when  the  newly-discovered  evidence  upon  which 
the  motion  is  based  is  purely  cumulative,  and  no  valid  reason  is  shown  for  the  fail- 
ure to  produce  it  on  the  trial. 

Richards  &  Moyle,  for  the  People.    T.  Moloney,  for  appellant. 

Boreman,  J.  This  purports  to  be  an  appeal  from  a  judgment  of  convic- 
tion for  assault,  rendered  in  the  district  court  on  appeal  from  a  justice  of  the 
peace. 

1.  The  appellant  claims  that  the  evidence  does  not  support  the  findings  of 
the  court,  but  that  "the  large  preponderence  of  the  more  reliable  testimony 
shows  that  defendant,  Peacock,  is  not  guilty  of  assaulting  said  householder 
outside  of  the  saloon  door."  There  is  nothing  upon  the  face  of  the  record  to 
show  that  some  of  the  witnesses  were  more  reliable  than  the  others.  The 
court,  sitting  as  a  jury,  heard  this  case,  and  as  such  was  required  to  weigh 
the  evidence,  and  to  judge  of  the  reliability  of  the  witnesses.  Nothing  is 
made  to  appear  that  would  tend  in  the  least  degree  to  show  that  the  judgment 
of  th«  court  as  to  the  reliability  of  the  witnesses  was  at  all  incorrect;  and 
from  a  careful  reading  of  the  testimony  it  is  manifest  that  the  court  was  fully 
sustained  in  the  finding  of  the  defendant  guilty.    The  whole  transaction,  so 
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far  as  the  assault  was  concerned,  was  outside  of  the  saloon,  and  was  an  un- 
warranted and  unjustifiable  assault. 

2.  The  affidavits  for  a  new  trial  do  not  show  any  grounds  for  granting  the 
motion.  That  which  purports  to  be  new  evidence  is  purely  cumulative,  and 
there  is  no  valid  reason  offered  for  the  failure  to  produce  it  on  the  trial.  The 
witnesses  had  been  talking  with  the  defendant  on  business  both  immediately 
before  and  immediately  after  the  occurrence,  and  were  at  his  side  during  it. 
He  did  not  show  any  diligence  in  the  matter. 

3.  We  see  no  error  in  the  memorandum  of  costs.  The  defendant  was  justly 
chargeable  with  the  attorney's  fee,  and  it  was  proper  to  allow  it.  Whether 
it  should  go  to  the  county  attorney  or  to  the  district  attorney  is  a  question  be- 
tween themselves,  and  about  which  the  defendant  has  no  concern.  We  are, 
however,  inclined  to  think  that  the  fee-bill  was  intended  to  allow  the  attor- 
ney's fee  to  the  attorney  having  charge  of  the  case,  without  regard  as  to 
whether  it  was  the  county  attorney  or  the  district  attorney. 

4.  It  is  claimed  by  the'  appellant  that  none  of  the  witnesses  for  the  prose- 
cution are  shown  to  have  appeared  before  the  clerk  within  the  two  days  after 
the  trial,  and  claimed  their  fees,  as  required  by  statute.  It  is  not  necessary 
that  the  cost-bill  should  show  this  fact.  If,  on  the  face  of  the  memorandum 
of  costs,  the  names  of  the  witnesses,  the  number  of  days  claimed,  and  the 
amounts,  appear,  the  court  will,  in  the  absence  of  any  contrary  showing, 
presume  that  the  witnesses  appeared  within  the  statutory  time  and  claimed 
their  fees.     The  costs-bill,  in  the  present  case,  shows  all  that  is  necessary. 

The  record  is  very  imperfect,  but  shows  that  the  trial  began  and  was  pro- 
ceeded with  some  time  in  September,  1886,  but  it  does  not  appear  when  it 
ended.  The  judgment  seems  to  have  been  rendered  on  the  fifteenth  of  De- 
cember, 1886.  The  motion  for  a  new  trial  is  stated  to  have  been  made  on 
the  same  day.  But  one  of  the  affidavits  for  a  new  trial  was  sworn  to  on  the 
first  of  December,  and  filed  on  the  third  of  December;  another  was  sworn  to 
and  filed  on  the  third  of  December;  and  the  other  one  was  sworn  to  on  the 
ninth  December,  but  does  not  appear  to  have  ever  been  filed.  The  memo- 
randum of  costs  was  filed  on  the  twenty-ninth  of  November.  From  the  confu- 
sion of  dates  it  is  impossible  for  this  court  to  say  whether  the  cost-bill  was 
filed  in  time  or  not.  But  this  objection  to  the  cost-bill  cannot  be  raised  in 
this  court  for  the  first  time  in  the  case.  It  must  be  raised  in  the  court  below; 
but  this  was  not  done. 

The  other  objection  to  the  cost-bill,  that  the  prosecution  witnesses  were 
in  attendance  in  two  cases  at  the  same  time,  and  were  allowed  attendance 
fees  in  both,  is  not  tenable.  The  motion  to  retax  costs  contains  no  such  ob- 
jection. It  is  too  late  to  raise  it  in  this  court  for  the  first  time.  It  should 
have  been  raised  in  the  court  below. 

There  was  no  error  in  taxing  the  whole  costs  against  the  defendant.  The 
fact  that  Thompson  was  tried  with  him  on  the  same  charge,  and  was  acquit- 
ted, will  not  affect  the  responsibility  of  the  defendant.  The  costs  against 
him  would  have  been  no  more,  nor  would  it  have  been  any  less,  if  he  had 
been  charged  alone  and  tried  alone. 

It  is  due  to  the  court  and  to  the  counsel  that  we  should  say  that  the  care- 
less style  of  throwing  the  record  together,  as  is  shown  in  this  case,  greatly 
increases  the  labors  of  the  court,  and  ought  not  to  be  indulged  in.  It  is 
proper,  also,  that  we  should  call  attention  to  the  fact  that,  when  the  statute 
provides  that  the  judgment  and  some  orders  are  parts  of  the  judgment  roll, 
it  was  not  intended  that  this  provision  should  be  extended  to  include  what- 
ever counsel  may  choose  to  insert  in  place  of  these. 

We  do  not  perceive  that  there  was  any  error  in  the  action  of  the  district 
court.     The  judgment  and  order  are  therefore  affirmed, 

Zane,  C.  J.,  and  Hendeiison,  J.,  concur. 
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(6  Utah,  Stt) 

Pboplb  v.  Pbaoocx 
(Supreme  Court  of  Utah,    June  29, 1887.) 
Richard*  <&  Mbyte,  for  tbe  People.     T.  Moloney,  for  appellant. 

Bobkmav,  J.  The  record  in  this  case  is  very  meager  and  imperfect,  and  the  points 
sought  to  be  raised  have  reference  solely  to  the  memorandum  of  costs,  and  are  the 
same  as  were  raised  in  the  case  of  People,  etc,  v.  Peacock,  ante,  332,  (heretofore  decided 
*t  the  present  term.)  For  our  views  on  the  points  raised  we  refer  to  the  opinion  de- 
livered in  that  case. 

The  order  and  judgment  of  the  court  below  are  affirmed. 

Zakk,  C.  J.,  and  Hbndkbson,  J.,  concur. 

(6  Utah,  216)  _ 

DURNELL  t>.  SOWDEN. 

(Supreme  Court  of  Utah.    June  29, 1887.) 

1.  EVJDIWCS— UXPBBTO—  HANBWMTINa. 

In  an  action  against  the  indorseron  a  promissory  note,  testimony  of  experts  who, 
since  the  commencement  of  the  suit,  have  been  given  letters  (admitted  to  nave  been 
written  by  tbe  indorser)  to  examine,  to  the  effect  that  the  signature  to  the  letters  is 
the  same  as  that  on  the  note,  is  admissible. 
1.  Negotiable  Instruments— Presentment— Delay. 

Laws  Utah  1882,  p.  62,  g  87,  and  Id.  p.  66,  {  109,  provide  that  mere  delay  in  pre- 
set! tinga  promissory  note  payable  on  demand  shall  not  exonerate  any  party  thereto. 
Held,  in  an  action  on  a  note  taken  by  the  plaintiff,  after  maturity,  against  the  in- 
dorser, that  the  question  of  the  reasonableness  of  the  delay  in  giving  notice  to  the 
defendant  of  its  non-payment  was  a  question  for  the  court. 

Sheeks  <&  Rawlins,  for  Durnell,  respondent.  O.  8.  Varian  and  F.  Pierce, 
for  Sowden,  appellant. 

Boreman,  J.  The  respondent,  Eliza  Durnell,  brought  her  action  against 
the  appellant,  Joseph  Sowden,  upon  a  certain  promissory  note  alleged  to  have 
been  indorsed  to  her  by  him  after  maturity.  Verdict  and  judgment  were  ren- 
dered against  Sowden,  and  thereupon  he  appealed  the  case  to  this  court 

1.  It  is  alleged  that  the  court  erred  in  refusing  to  exclude  all  evidence  under 
the  complaint;  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  for  that  there  were  delay  and  negligence  in  presenting  the 
note  for  payment,  and  no  excuse  therefor  was  stated.  In  regard  tp  the  al- 
leged delay,  the  appellant  asked  the  court,  at  the  close  of  the  testimony,  to 
charge  the  jury  that  if  they  believed  the  delay  in  presenting  the  note  for  pay- 
ment to  have  been  unreasonable,  and  that,  under  all  the  circumstances,  the 
respondent  was  negligent,  etc.,  they  should  find  against  her;  but  the  court  re- 
fused to  so  charge.  We  do  not  see  that  it  was  necessary  for  the  complaint  to 
state  any  excuse  for  the  delay.  It  stated  the  facts  as  to  tbe  time  of  presenta- 
tion and  the  date  of  the  indorsement.  From  these  facts  the  court  was  to  judge 
whether  there  had  been  unreasonable  delay  or  not.  It  would  not  have  been 
proper  for  the  court  to  have  instructed  the  jury  upon  the  question  of  the  rea- 
sonableness or  unreasonableness  of  the  delay.  That  was  a  question  for  the 
court,  and  not  for  the  jury;  and  the  court,  in  passing  upon  the  sufficiency  of 
the  complaint,  passed  upon  the  question.  When  the  facts  are  ascertained,  the 
question  is  one  of  law  for  the  court.  The  appellant  cites  authorities  which 
support  this  view.  Daniel,  Neg.  Inst.  §  612;  School- Dist.  v.  Corn.,  84  Pa. 
St.  471;  Poorman  v.  Mills,  39  Cal.  345;  Himmelmann  v.  Hotaling,  40  Cal. 
Ill;  Wallace  v.  Agry,  4  Mason,  336;  Pars.  Notes  &  B.  340;  Wyman  v.  Ad- 
ams, 12  Cush.  210. 

In  the  complaint  the  facts  are  all  stated, — all  ascertained.  The  delay  in 
presenting  the  note  to  the  maker  for  payment  was  not  unreasonable.  Van  AU 
styne  v.  Van  Hoesen,  3  Wend.  75.    A  note  indorsed,  when  overdue,  is  con* 
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ddeBed  equivalent  to  a  note  or  bill  on  demand.  1  Pars.  Notes  &  B.  519,  381. 
Our  statute  declares  that  mere  delay  in  presenting  a  bill  of  exchange  or  prom- 
issory note,  payable,  with  interest,  at  sight  or  on  demand,  does  not  exonerate 
any  party  thereto.     Laws  1882,  p.  62,  §  87;  Id.  p.  65,  §  109. 

2.  It  is  assigned  for  error  that  the  court  admitted  in  evidence  certain  letters 
of  the  appellant,  and  permitted  witnesses  to  testify  from  a  comparison  of  the 
same  with  the  signature  of  the  appellant  in  dispute.  The  respondent,  as  wit- 
ness in  her  own  behalf,  testified  that  she  saw  the  appellant  indorse  his  name 
on  the  note  in  question.  Thereupon,  as  additional  testimony  in  regard  to  the 
genuineness  of  the  signature  of  the  appellant,  the  appellant  himself  was  called 
to  the  witness  stand,  and  testified  that  these  letters  were  in  his  own  hand- 
writing. They  were  then  introduced  in  evidence,  over  the  objection  of  the 
appellant. 

The  former  English  rule  was  that  evidence  of  the  genuineness  of  a  signa- 
ture could  not  be  proven  by  witnesses  testifying  as  to  their  opinion  arising 
from  comparison  of  the  handwriting  with  other  handwritings  shown  or  ad- 
mitted to  be  genuine.  This  was  not  settled  in  England,  however,  as  the 
common-law  doctrine,  until  1827,  and  by  a  divided  court,  in  the  case  of  Mudd 
v.  Suckermore,  2  Nev.  &  P.  18.  Thereafter  parliament  adopted  the  views 
of  the  minority  of  the  court,  and  enacted  a  statute  allowing  such  evidence  to 
be  admitted. 

In  this  country  the  courts  of  the  different  states  have  taken  different  views 
of  the  question,  some  admitting  and  others  rejecting  such  evidence,  before  it 
was  settled  in  England.  The  supreme  court  of  the  United  States  leaned 
towards  the  view  as  afterwards  settled  in  England  in  Mudd  v.  Suckermore, 
but  made  no  direct  decision  upon  the  question. 

The  first  case  in  that  court  to  winch  our  attention  has  been  called  is  that  of 
Strother  v.  Lucas,  6  Pet.  767, 768,  but  it  was  a  case  where  the  handwriting 
(a  signature  to  a  deed)  was  sought  to  be  proven  by  comparison  with  the  hand- 
writing or  entries  made  in  a  certain  register  of  marriages  and  interments  al- 
leged to  have  been  made  by  the  witness,  of  which,  however,  there  was  no  di- 
rect evidence,  and  "there  were  living  witnesses  examined  as  to  the  handwrit- 
ing; and,  besides,  the  deed  was  received  and  read  in  evidence,  and  the  plain- 
tiff had  the  full  benefit  of  it."  The  general  rule,  as  recognized,  was  mere 
dicta,  and  not  a  decision  upon  the  point,  and  the  case  was  not  at  all  like  the 
present  one. 

In  the  next  case,  that  of  Rogers  v.  Hitter,  12  Wall.  320,  the  court  said  that 
it  was  "not  necessary,  for  the  purposes  of  this  case,  to  discuss  the  subject 
in  all  its  bearings,  nor  to  depart  from  the  rule  laid  down  by  the  court  in 
Strother  v.  Lucas f  that  the  evidence  by  comparison  of  hands  is  not  admissible 
when  the  witness  has  had  no  previous  knowledge  of  the  handwriting,  but  is 
called  upon  to  testify  merely  from  a  comparison  of  hands."  The  court  then 
proceeded  to  approve  the  admission  of  the  evidence  where  the  witnesses  had 
never  seen  the  party  write,  nor  had  they  had  any  correspondence  with  him, 
but  their  knowledge  had  been  obtained  entirely  from  having  seen  his  name 
signed  to  papers,  and  no  question  had  been  raised  as  to  the  genuineness  of  his 
signature  to  them.  The  facts  in  the  present  case  are  very  similar  to  those  in 
that  case.  Here  two  of  the  witnesses  obtained  their  knowledge  of  the  appel- 
lant's handwriting  by  having  seen  the  letters  referred  to  before  being  called 
as  witnesses,  but  not  before  the  commencement  of  the  action.  That  is  the 
only  difference,  except  that  in  one  respect  the  case  at  bar  is  the  stronger.  In 
the  case  at  bar  the  party  (appellant)  whose  signature  to  the  note  is  in  dispute 
testifies  that  the  exhibits  examined  by  the  witnesses  were  written  by  him. 

The  supreme  court  of  the  United  States,  in  the  case  of  Rogers  v.  Ritter, 
said:  "The  witnesses  in  this  case  were  conversant  with  the  signature  of 
Sanchez,  and  swore  to  their  belief,  not  by  comparing  a  disputed  with  an  ac- 
knowledged signature,  but  from  the  knowledge  they  had  previously  acquired 
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on  the  subject.  The  text  writers  all  agree  that  a  witness  is  qualified  to  tes- 
tify to  the  genuineness  of  a  controverted  signature  if  he  has  the  proper  knowl- 
edge of  the  party's  handwriting.  The  difficulty  has  been  in  determining  what 
is  proper  knowledge,  and  how  it  shall  be  acquired.  It  is  settled  everywhere 
that,  if  a  person  has  seen  another  write  his  name  but  once,  he  can  testify, 
and  that  he  is  equally  competent  if  he  has  personally  communicated  with  him 
by  letter,  although  he  has  never  seen  him  write  at  all.  But  is  the  witness  in- 
competent unless  he  has  obtained  his  knowledge  in  one  or  the  other  of  these 
mudes?  Clearly  not,  for  in  the  varied  affairs  of  life  there  are  many  modes  in 
which  one  person  can  become  acquainted  with  the  handwriting  of  another 
besides  having  seen  him  write  or  corresponded  with  him.  There  is  no  good 
reason  for  excluding  any  of  these  modes  of  getting  information;  and  if  the 
court,  on  the  preliminary  examination  of  the  witness,  can  see  that  he  has 
that  degree  of  knowledge  of  the  party's  handwriting  which  will  enable  him  to 
judge  of  its  genuineness,  he  should  be  permitted  to  give  to  the  jury  his  opinion 
of  the  subject. " 

This  would  appear  to  have  been  the  situation  in  the  case  at  bar.  The  court 
evidently  saw  that  all  three  of  the  witnesses  who  testified  to  the  signature  of 
the  appellant,  from  examination  of  the  letters  shown  in  evidence,  had  that 
degree  of  knowledge  that  would  enable  them  to  judge  of  the  genuineness  of 
the  appellant's  signature.  Opinion  evidence  is  generally  weak;  yet  that  fact 
does  not  make  it  incompetent.  And  this  case  of  Rogers  v.  Hitter  also  lays 
down  the  doctrine  that  it  was  proper  for  the  witnesses  to  give  their  opinion 
to  the  jury.  This  is  in  accord  with  the  general  doctrine  that  it  is  proper  for 
such  evidence  to  go  to  the  jury,  rather  than  that  the  jury  should  compare  the 
writings  themselves. 

The  only  other  case  decided  by  the  supreme  court  of  the  United  States,  and 
to  which  our  attention  has  been  called,  is  that  of  Moore  v.  U.  8.,  91  U.  S. 
270.  It  was  a  case  wherein  the  court  of  claims,  sitting  as  a  jury,  had  com- 
pared the  disputed  signature  with  a  genuine  signature  to  a  paper  already  in 
evidence  for  another  purpose.  The  court,  referring  to  the  general  rule  spoken 
of  as  the  common-law  rule,  said  that  that  case  was  an  exception  to  the  general 
rule,  and  said  the  comparison  wr*s  proper.  It  decided  nothing  further  on  the 
subject. 

It  would  seem  from  all  these  cases  that  the  interpretation  placed  upon  the 
rule  by  the  supreme  court  of  the  United  States  confines  it  to  cases  where  the 
witness  has  no  knowledge  on  the  subject  until  called  to  the  witness  stand, 
and  then  the  disputed  signature  and  also  the  genuine  signatures  are  for  the 
first  time  presented  to  him  for  his  examination  and  opinion.  That  narrows 
the  rule  down  to  very  limited  boundaries,  and  in  our  view  does  not  include 
the  case  at  bar;  but  it  is  an  exception  thereto,  similar  to  the  case  of  Rogers  v. 
Ritter,  supra,  even  if  the  rule  be  recognized  to  exist  at  all.  In  very  many  of 
the  states  that  rule  has  never  been  recognized.  At  the  time  of  the  first  set- 
tlement of  the  older  states,  or  at  the  time  of  our  national  independence,  the 
rule  had  not  been  settled  in  England,  and  the  rule  as  subsequently  settled 
in  England  was  not,  therefore,  accepted  as  part  of  the  common  law  by  those 
states.  The  reasons  upon  which  the  rule  of  exclusion  was  recognized  in 
England  do  not  exist  in  the  case  at  bar,  and  the  rule  is  not  approved  as  a 
wise  one  by  the  text  writers  generally.  All  of  these  things  together  lead  us 
to  the  conclusion  that  the  lower  court  did  not  err  in  admitting  the  evidence 
of  the  experts  as  to  the  genuineness  of  the  appellant's  signature  upon  the 
note. 

We  see  no  error  in  the  court  below.  The  judgment  and  order  of  that  couit 
are  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concur. 
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People  v.  Pettit,  impleaded,  etc. 

{Supreme  Ouurt  of  Utah.    June  29,  1887.) 

Appeal— Record— Bill  of  Exceptions. 

Under  the  laws  of  the  territory  of  Utah,  where,  upon  an  appeal  in  a  criminal 
case,  it  appeared  that  no  statement  on  motion  for  a  new  trial  was  made,  that  no 
bill  of  exceptions  had  been  preserved,  and  that  the  record  disclosed  no  written  re- 
quests to  charge,  but  it  appeared  that  the  defendant  relied  upon  alleged  defects  in 
a  general  charge  of  the  court  delivered  orally,  and  taken  by  the  stenographer,  which 
was  not  made  part  of  the  record  by  bill  of  exceptions  or  statement  settled  and  signed 
by  the  trial  judge,  it  was  held  that  the  charge  was  not  before  the  appellate  court, 
and  that  the  judgment  and  order  overruling  the  motion  for  a  new  trial,  appealed 
from,  should  be  affirmed. 

Geo.  8.  Peters,  for  the  People.  W.  R.  Watrous  and  W.  W.  Woods,  for  ap- 
pellant. 

Henderson,  J.  The  defendant  was  convicted  in  the  district  court  of  the 
crime  of  grand  larceny.  Motion  for  new  trial  was  made  and  denied.  The 
defendant  was  sentenced,  and  he  now  appeals  to  this  court  from  the  order 
denying  his  motion  for  a  new  trial,  and  from  the  judgment.  The  only  com- 
plaint made  here  is  that  the  court  erred  in  charging  the  jury.  No  bill  of  ex- 
ceptions was  settled  or  signed  by  the  trial  judge,  and  no  statement  on  motion 
for  new  trial  was  made.  The  record  shows  that  the  defendant  filed  with  the 
clerk  in  the  court  below  a  paper  which  was  entitled  "Bill  of  Exceptions," 
which  purports  to  contain  the  substance  of  the  testimony  on  the  trial  and 
the  charge  of  the  court,  but  this  bill  was  never  signed  or  settled.  The 
record  discloses  no  written  requests  to  charge  the  jury,  but  the  part  of  the 
charge  complained  of  is  said  to  be  contained  in  the  general  charge  of  the 
court,  which  was  delivered  orally  and  taken  by  the  court  stenographer. 

The  appellant  claims  that  under  section  315  of  the  criminal  practice  act  of 
1878,  (Laws  1878,  p.  126,)  he  can  have  the  benefit,  on  this  appeal,  of  objec- 
tions to  the  charge  without  settling  a  bill  of  exceptions  or  statement  on  mo- 
tion for  new  trial;  that  the  stenographer's  minutes  transcribed  are  a  part  of 
the  record,  and,  as  such,  can  be  reviewed  on  appeal.  The  section  referred  to 
is  as  follows: 

"Sec.  315.  When  written  charges  have  been  presented,  given,  or  refused, 
the  questions  presented  by  such  charges  need  not  be  excepted  to  or  embodied 
in  a  bill  of  exceptions,  but  the  written  charges,  or  the  report,  with  the  in- 
dorsements showing  the  action  of  the  court,  form  a  part  of  the  record,  and 
any  error  in  the  decision  of  the  court  thereon  may  be  taken  advantage  of  on 
appeal  in  like  manner  as  if  embodied  in  a  bill  of  exceptions." 

Section  284  of  the  criminal  practice  act  (Laws  1878,  p.  120)  provides  that 
"either  party  may  present  to  the  court  any  written  charge,  and  request  that 
it  be  given.  If  the  court  think  it  correct  and  pertinent,  it  must  be  given;  if 
not,  it  must  be  refused.  Upon  each  charge  presented,  and  given  or  refused, 
the  court  must  indorse  and  sign  its  decision." 

These  provisions  of  the  statute  are  intended  to  give  to  a  party  the  right  to 
present  written  requests  for  instructions  to  the  jury,  and,  when  such  requests 
are  presented,  require  the  court  to  indorse  its  decisions  respecting  such  re- 
quests thereon  in  writing,  and  to  constitute  such  requests  and  decisions  apart 
of  the  record  which  may  be  reviewed  by  this  court  on  appeal  without  being 
embodied  in  a  bill  of  exceptions,  or  statement  on  motion  for  new  trial;  but 
they  do  not  refer  to  the  general  charge  of  the  court  given  orally,  and  taken  by 
the  stenographer.  Such  instructions  can  only  be  made  part  of  the  record  by 
bill  of  exceptions  or  statement  settled  and  signed  by  the  trial  judge.  Laws 
1878,  §  309,  p.  125;  Id.  8  339,  p.  132;  Id.  §  369,  p.  138.  Therefore  in  this 
case  the  charge  is  not  before  us.  State  v.  Forsha,  8  Nev.  139;  State  v.  Ah 
v.Hp.iio.6— 22 
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Mook,  12  Nev.  373;  People  v.  Thompson,  28  Cal.  219;  Page  v.  O'Neah  12 
Cal.  483. 

No  error  appearing  in  the  record,  the  judgment  and  order  appealed  from 
should  be  affirmed. 

Zake,  C.  J.,  and  Boreman,  J.,  concur. 


Tarpey  v.  Desert  Salt  Co. 
{Supreme  Court  of  Utah.    June  14,  1887.) 

1.  Deed—  Requisites— Attestation. 

In  the  territory  of  Utah  a  deed  is  not  good  for  every  purpose  unless  it  fulfills  all 
the  requirements  of  the  territorial  statute — Com  p.  Laws,  p.  254,  £  1,  (617)— which 
provides  that  conveyances  of  lands,  or  any  estate  ot  interest  therein,  may  be  made 
by  deed  signed  by  the  person  from  whom'the  estate  or  interest  is  intended  to  pass, 
and  by  one  or  more  credible  witnesses,  and  acknowledged  or  proved  and  recorded. 
A  deed,  therefore,  which  is  acknowledged,  but  not  witnessed  or  otherwise  proved, 
is  not  admissible  in  evidence  in  an  action  for  the  recovering  possession  of  real  es- 
tate in  said  territory  brought  against  one  who  was  a  stranger  to  the  deed. 

2.  Same. 

A  deed  so  defective  in  its  execution  for  want  of  witnesses  cannot  be  admitted  in 
evidence  as  a  contract  for  the  purchase  of  the  land,  carrying  with  it  the  equitable 
right  to  possession,  in  order  to  establish  the  plaintiffs  case  against  the  defendant, 
who  was  a  stranger  to  the  instrument. 
3*  Ejectment— Action  to  Recover  Possession — Equitable  Title. 

A  plaintiff  who  bases  his  claim  to  property,  or  its  possession,  upon  a  legal  title, 
cannot  recover  on  the  strength  of  an  equitable  title. 

4.  Same — Lease. 

A  lease  duly  executed  passes  a  legal  and  not  an  equitable  interest,  and  confers 
such  right  of  possession  that  it  is  error  to  refuse  to  admit  the  same  in  evidence  on 
the  trial  of  an  action  for  recovering  possession  of  real  estate. 

5.  Same— Parties. 

A  recital  in  snch  lease,  that  any  action  to  recover  possession  should  be  in  the 
name  of  the  lessor,  affects  only  the  parties  to  it,  and  the  lessee  may  bring  an  ac- 
tion for  possession  in  his  own 'name  in  pursuance  of  the  Civil  Code  of  Procedure  of 
Utah  territory,  providing  that  actions  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest  except  when  otherwise  provided. 

Henderson,  J.,  dissenting. 

G.  S.  VaHan,  for  appellant.    P.  L.  Williams,  for  respondent. 

Boeeman,  J.  This  is  an  action  for  the  recovery  of  the  possession  of  real 
estate.  Upon  the  trial  in  the  court  below,  when  the  plaintiff  (appellant  here) 
had  introduced  his  evidence  and  rested  his  case,  the  defendant  (respondent) 
moved  the  court  for  judgment  of  nonsuit  against  the  plaintiff,  which  motion 
was  granted.  From  this  judgment  of  nonsuit  the  appellant  has  brought  the 
case  to  this  court. 

1.  The  first  alleged  error  was  the  action  of  the  court  in  sustaining  the  ob- 
jection of  the  respondent  to  the  introduction  in  evidence  of  a  certain  deed 
purporting  to  be  from  the  Central  Pacific  liailroad  Company  to  the  plaintiff. 
It  was  offered  to  show  title  in  appellant.  A  ground  of  objection  to  this  deed 
was  that  it  was  not  signed  by  one  or  more  witnesses  as  required  by  the  terri- 
torial statute.  Coinp.  Laws,  p.  254,  §  1,  (617.)  That  section  of  the  statute 
provides  "that  conveyances  of  lands,  or  any  estate  or  interest  therein,  may 
be  made  by  deed  signed  by  the  person  from  whom  the  estate  or  interest  is  in- 
tended to  pass,  being  of  lawful  age,  or  by  his  lawful  agent  or  attorney,  and 
by  one  or  more  credible  witnesses,  and  acknowledged  or  proved  and  recorded 
as  provided  in  this  act."  This  section  was  evidently  intended  to  cover  the 
whole  subject,  and  requires  the  use  of  the  formalities  specified  to  make  a  deed 
good.  Crane  v.  Reeder,  21  Mich.  60.  It  sets  forth  all  the  required  formal- 
ities of  a  deed  of  conveyance  of  real  estate  to  make  the  deed  good  for  every 
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purpose.  To  make  a  deed  good  for  all  purposes,  therefore,  each  of  these  re- 
quirements must  be  complied  with.  By  the  execution  of  a  deed  is  meant  the 
various  formalities  required  by  law  for  the  completion  of  it,  which  include 
the  signing,  sealing,  attestation,  and  acknowledgment.  Tied.  Real  Prop.  §  804. 
A  deed  may  be  good  as  between  the  parties  thereto,  and  yet  not  be  good  for 
all  purposes, — not  good  as  against  a  stranger.  The  respondent  is  a  stranger 
to  the  deed  under  consideration.  Can  any  of  the  requirements  referred  to  be 
dispensed  with,  and  the  deed  yet  be  held  good  as  against  respondent? 

The  Becond  section  of  the  statute  referred  to  provides  that  every  convey- 
ance of  land  "proved,  acknowledged,  and  certified  in  the  manner  prescribed 
by  this  act"  shall  be  valid  between  the  parties,  and  to  all  persons  having  act- 
ual notice  thereof,  without  being  recorded.  The  recording  may,  therefore,  as 
to  the  parties  and  persons  having  actual  notice  thereof,  be  dispensed  with. 
By  a  later  statute  it  seems  that,  as  between  the  parties,  all  these  formalities 
are  dispensed  with  except  the  signing  by  the  party.  Laws  1884,  p.  866,  § 
1206.  We  find  nothing,  however,  in  the  statutes  that  would  authorize  the  ac- 
knowledgment and  proving  to  be  dispensed  with,  and  yet  the  deed  be  held 
good  as  to  one  not  a  party  nor  privy,  nor  having  notice  thereof.  Either  the 
acknowledgment  or  the  proving  must  accompany  every  deed  to  make  it  valid. 
Both  are  not  necessary  to  make  it  prima  facie  good,  either  being  sufficient  if 
the  deed  be  otherwise  sufficient.  The  deed  in  the  present  case  was  acknowl- 
edged, but  not  otherwise  proved.  The  proving  of  a  deed,  when  necessary  to 
be  made,  must  be  by  the  testimony  of  a  subscribing  witness.  If  the  subscrib- 
ing witnesses  are  all  dead,  or  cannot  be  had,  then  proof  of  the  handwriting  of 
the  grantor,  or  of  the  subscribing  witnesses,  may  be  taken.  Comp.  Laws 
Utah,  p.  259,  8  22,  (688.) 

In  the  case  before  us,  the  deed  having  been  acknowledged,  and  therefore 
no  proving  thereof  being  necessary,  the  question  arises  whether  the  deed  is 
valid  prima  facie  as  against  the  respondent,  without  any  witnesses  having 
signed  it.  Is  the  signing  by  a  witness  an  essential  part  of  the  deed  as  against 
a  stranger  when  the  deed  has  been  duly  acknowledged?  The  object  of  the 
witnesses'  signing  is  to  attest  that  the  deed  was  executed,  and  that  they  are 
ready  to  certify  to  its  genuineness.  The  object  of  having  witnesses  at  all  is  to 
establish  the  fact  that  the  deed  has  been  executed  by  the  party  by  whom  it 
purports  to  have  been  done.  Tied.  Real  Prop.  §  809,  referring  to  Dean  v. 
Fuller,  40  Pa.  St.  474;  3  Washb.  Real  Prop.  247,  side  page  572. 

But  it  is  claimed  that  the  acknowledgment  was  proof  of  the  due  execution 
of  the  deed,  and  that  such  was  all  the  proof  necessary;  that  the  deed  having 
been  acknowledged,  and  the  certificate  thereof  having  been  attached,  the  proof 
by  witnesses  was  not  essential,  and  that,  therefore,  the  signing  by  the  wit- 
nesses is  not  essential;  that,  the  reason  for  requiring  the  witnesses  to  sign 
having  been  removed,  the  necessity  for  the  signing  did  not  exist  in  regard  to 
this  deed ;  that,  the  reason  of  the  requirement  failing,  the  requirement  itself 
fails. 

A  deed  may  be  acknowledged  and  admitted  to  record.  One  object  of  the 
acknowledgment  is  to  entitle  the  deed  to  be  recorded.  But  the  record  is  only 
the  prima  facie  evidence  of  the  facts  therein  stated.  Laws  Utah  1884,  p. 
363,  §§  1177,  1178.  The  certificate  of  acknowledgment  is  itself  only  prima 
facie  evidence  of  the  facts  therein  stated.  It  is  not  conclusive,  and  may  be 
Tebutted.  Comp.  Laws  Utah,  p.  255,  §  9,  (625.)  Further  proof  may  become 
necessary  in  support  of  the  certificate,  or  to  show  its  falsity.  The  statute 
points  to  the  subscribing  witnesses  as  the  first  persons  to  look  to  in  such  cases 
for  proof,  and  the  proper  ones  to  furnish  proof  in  the  first  instance  of  the  due 
execution  of  the  deed,  in  all  cases  when  it  is  attacked,  or  when  its  validity  is 
in  any  manner  called  into  question.  Besides,  the  statute  requiring  one  or 
more  witnesses  to  a  deed  increases  the  difficulty  of  making  a  fraudulent  or 
forged  deed,  and  adds  to  the  solemnity  of  its  execution.    The  signing  of  deeds 
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by  witnesses  was  not  required  at  common  law,  nor  was  the  signing  by  the 
party  required.  But  here  wc  have  a  statute  that  specifies,  as  parts  of  the  due 
execution  of  the  deed,  the  signing  by  the  party  and  the  signing  by  the  wit- 
nesses. It  may  be  true  that,  where  the  reason  of  a  rule  or  requirement  fails, 
the  rule  or  requirement  itself  fails.  But  such  an  axiom  applies  only  where 
the  plain  import  of  the  words  is  dubious.  The  spirit  and  reason  of  the  law 
cannot  be  appealed  to  when  the  words  of  the  statute  are  clear  and  unambigu- 
ous.    Opinion  of  Justices,  22  Pick.  571;  In  re  Kilby  Bank,  23  Pick.  93. 

The  words  of  the  statute  under  examination  are  not  dubious,  but  are  clear 
and  unambiguous.  As  there  is  no  doubt  as  to  what  it  does  say,  nor  about 
the  import,  we  have  no  right  to  reject  the  plain  import  because  we  may  deem 
it  unreasonable  or  contrary  to  the  general  spirit  of  the  law.  Although  the 
words  used,  taken  alone  in  the  section  in  which  they  appear,  may  have  no 
doubtful  meaning,  yet  it  is  said  that  the  context,  another  part  of  the  same 
act,  shows  that  the  signing  of  the  witnesses  was  not  essential;  and  we  are  re- 
ferred to  section  7  of  the  same  act  as  showing  that  fact.  The  section  reads 
as  follows :  "623.  Sec.  7.  That  every  conveyance  or  other  instrument  convey- 
ing or  affecting  real  estate  which  shall  be  acknowledged,  or  proved  and  certi- 
fied, as  prescribed  by  law,  may,  together  with  the  certificate  of  acknowledg- 
ment or  proof,  be  read  in  evidence  without  further  proof."  Comp.  Laws, 
255. 

This  section  evidently  presupposes  that  the  deed  is  ready  to  be  proved;  that 
it  has  already  been  signed  by  the  party  and  the  witnesses.  Nothing  appears 
in  the  section  to  show  that  the  witnesses  could  be  dispensed  with;  but  that, 
after  having  been  signed  by  the  party  and  by  the  witnesses,  then  the  deed 
could  be  either  acknowledged  by  the  party,  or  proven  by  the  oath  of  the  wit- 
nesses. 

Whatever  might  be  the  effect  of  the  deed  as  between  the  parties  or  privies, 
we  are  of  the  opinion  that,  as  to  the  respondent,  a  total  stranger  to  it,  it  is 
essential  to  its  validity  that  it  should  have  been  signed  by  one  or  more  wit- 
nesses. This  seems  to  be  the  general  rule  where  statutes  exist  providing  for 
the  attestation  or  signing  of  deeds  by  witnesses.  Clark  v.  Graham,  6  Wheat. 
577;  Townsend  v.  Little,  109  U.  S.  512,  3  Sup.  Ct.  Hep.  357;  U.  8.  v.  Crosby, 
7  Cranch,  115;  Lessees  of  Patterson  v.  Pease,  5  Ohio,  191;  Richardson  v. 
Bates,  8  Ohio  St.  261;  Stone  v.  Ashley,  13  X.  II.  38;  Kingsley  v.  Holbrook, 
45  N.  H.  320;  Winsted  San.  Bank  v.  Spencer,  26  Conn.  195;  Crane  v.  lieeder, 
21  Mich.  60. 

2.  It  is  contended  that,  if  the  instrument  be  not  sufficient  to  pass  the  title, 
it  would  doubtless  be  held  to  be  a  contract  of  purchase.  That  might  be  true 
as  against  the  grantor  to  compel  the  conveyance  of  the  title  to  the  appellant; 
but,  as  against  the  respondent,  it  gives  no  sort  of  right,  legal  or  equitable. 
To  enable  the  appellant  to  maintain  this  action  there  would  have  to  be  some 
kind  of  conveyance  or  transfer  of  the  right  of  property,  or  of  a  right  to  the 
possession.  Every  such  transferor  conveyance  would,  under  the  first  section 
above  quoted,  have  to  be  accompanied  by  the  same  formalities  as  a  deed  of 
the  fee,  in  order  to  affect  strangers  to  it.  A  transfer  of  a  right  to  the  posses- 
sion would  be  the  conveyance  of  an  "estate  or  interest"  in  the  property;  and 
every  such  transfer  requires  the  signature  of  one  or  more  witnesses.  By 
calling  the  instrument  a  contract  of  purchase,  we  cannot  escape  the  require- 
ment in  regard  to  witnesses.  The  transfer  of  every  "estate  or  interest"  re- 
quires witnesses.  The  appellant  claims  that  the  instrument,  being  a  con- 
tract of  purchase,  gives  him  the  equitable  right  to  its  possession.  The  ap- 
pellant does  not  allege  an  equitable  title.  He  bases  his  claim  to  the  property 
or  its  possession  wholly  upon  the  legal  title.  Having  alleged  a  legal  title,  he 
cannot  recover  upon  an  equitable  one.  Seaton  v.  Son,  32  Cal.  481;  0}Connell 
v.  Dougherty,  Id.  458;  Talbert  v.  Hopper,  42  Cal.  402;  Pom.  Rem.  §  102, 
and  note;  Felger  v.  Coward,  35  Cal.  650;  Lawrence  v.  Webster,  44  Cal.  386; 
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San  Felipe  M.  Co.  v.  Belshaw,  49  Cal.  655.  If  an  equitable  title  had  been 
alleged,  it  might  be  questionable,  under  our  statute,  whether  it  could  have 
been  ground  for  maintaining  this  action.  The  Code  of  Civil  Procedure  pro- 
vides that,  in  actions  for  the  recovery  of  real  property,  the  issue  is  to  be  tried 
by  a  jury.  Laws  Utah  1884,  p.  234,  §  469.  Besides,  this  is  a  constitutional 
right.  Equity  cases  are  not  tried  by  jury.  Notwithstanding  our  Code  of 
Civil  Procedure  has  obliterated  all  distinctions  as  to  form  between  law  and 
equity,  yet  it  has  not  and  cannot  obliterate  the  difference  between  law  and 
equity  as  regards  the  mode  of  trial.  Law  cases  are  tried  by  jury,  and  equity 
cases  are  tried  by  the  court. 

3.  The  next  alleged  error  was  the  refusal  of  the  court  to  admit  the  lease  of- 
fered in  evidence  by  the  appellant.  The  present  is  an  action  somewhat  in  the 
nature  of  an  ejectment,  and  in  every  such  action  the  rule  is  established  that 
the  plaintiff  must  recover  upon  tke  strength  of  his  own  title.  It  is  the  right 
of  possession,  as  between  the  parties,  that  is  tried,  and  the  right  of  possession 
is  the  title.  Marshall  v.  Shafter,  32  Cal.  176.  The  abstract  right  to  the  soil 
is  not  tried,  but  the  action  is  to  recover  the  actual  possession.  Adams,  Ej.  32- 
34;  President,  etc.,  of  Cincinnati  v.  White's  Lessee,  6  Pet.  431.  The  plain- 
tiff must  show  a  right  in  himself,  before  the  defendant,  under  a  simple  de- 
nial, is  called  upon  to  make  any  proof  or  showing  on  its  part.  And  even  then 
the  defendant  may  confine  itself  to  merely  rebutting  the  evidence  of  the  plain- 
tiff. It  need  not  show  that  it  has  any  title  whatever.  To  show  that  the  plain- 
tiff had  no  title  or  interest  entitling  him  to  the  possession  is  sufficient.  Cor- 
yell  v.  Cain,  16  Cal. 572;  Moore  v.  Tice,  22 Cal. 516;  Adams,  Ej.  337-380,  and 
notes.  The  title  is  the  plaintiff's  legal  or  actual  right  to  the  possession  of  the 
property.  A  claimant  in  fact  may  not  own  the  land,  or  have  absolute  fee  in 
it,  but  the  circumstances  may  be  such  that,  as  between  the  parties,  the  title 
in  him  is  established.  The  plaintiff  does  not  need  to  show  a  title  good  against 
all  the  world.     Tyler,  Ej.  165.  166. 

The  lease  is  not  an  equitable  title,  but  it  is  in  its  nature  legal.  It  is  not 
the  title  in  fee,  but  it  is  of  the  same  nature,  yet  a  less  estate, — one  of  a  hnver 
grade.  It  is  embraced  within  the  fee,  and  is  in  subordination  to  it.  The  fee 
title  includes  the  right  to  the  possession.  A  party  may  convey  a  part  of  his 
right, — his  right  to  the  possession.  The  appellant  alleges  his  right  to  the  pos- 
session. He  also  alleges  his  title  in  fee.  Under  this  state  of  the  case  the 
question  arises  whether  the  appellant,  because  he  cannot  prove  his  ownership 
in  fee,  shall  be  denied  the  right  to  prove  his  legal  right  to  the  possession.  He 
has  not  proved  all  that  he  alleged, — the  whole  of  his  title, — but  he  has  offered 
to  prove  his  right  of  possession,  and  a  right  to  the  possession  is  a  sufficient 
ground  upon  which  to  base  this  action.  Toland  v.  Mandell,  38  Cal.  43.  Un- 
der the  averments  of  the  complaint,  we  see  no  reason  why  appellant  might  not 
introduce  evidence  to  show  that  he  was  entitled  to  a  less  estate  than  the  fee, 
— to  show  his  right  of  entry  and  possession.  Tyler,  Ej.  168-170;  Stark  v. 
Barrett,  15  Cal.  361;  Marshall  v.  Shafter,  32  Cal.  195;  Gillespie  v.  Jones,  47 
Cal.  263;  Day  v.  Alverson,  9  Wend.  223.  The  lease  was  offered  to  show  title 
in  appellant.  It  purports  to  have  been  made  by  the  Central  Pacific  Railroad 
Company,  and  recites  that  said  company  had  caused  the  lease  to  be  signed  by 
the  land  agent  and  secretary  of  the  grantor,  and  that  it  had  caused  the  cor- 
porate seal  of  the  grantor  to  be  aflixed.  That  which  purported  to  be  the  cor- 
porate seal  of  the  said  company  was  affixed  to  the  lease. 

The  lease  was  sufficiently  proven  to  have  been  executed  by  authority,  and 
to  be  prima  facie  the  act  of  the  railroad  company.  This  entitled  it  to  have 
been  admitted  in  evidence  to  show7  the  appellant's  right  to  the  possession.  It 
was  error  to  exclude  it.  It  is  claimed  that  the  recital  in  the  lease  that  actions 
for  possession  should  be  in  the  name  of  the  railroad  company  precluded  the 
institution  of  the  action  by  the  plaintiff,  appellant.  The  lease  was  intended 
to  convey  to  the  appellant  a  full  title  of  possession  as  against  the  railroad 
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company  and  all  the  world.  He  is  therefore  the  real  party  in  interest,  and 
the  Code  of  Civil  Procedure  provides  that  the  actions  shall  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  where  otherwise  provided.  It 
is  nowhere  otherwise  provided  that  an  action  of  this  character  could  be  insti- 
tuted in  the  name  of  any  one  not  having  the  title  to  the  possession.  That 
title  was  not  in  the  railroad  company.    It  was  alone  in  the  appellant. 

The  recital  in  the  lease  did  not  pertain  to  the  issue  as  to  the  possession,  but 
was  a  collateral  matter,  affecting  only  the  appellant  and  the  railroad  com- 
pany.   It  did  not  affect  the  respondent. 

For  the  error  of  excluding  the  lease,  the  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  is  remanded,  to  be  proceeded  with  in  accordance  with 
this  opinion. 

Zanb,  C.  J.,  concurs.    Henderson,  J.,  dissents. 


United  States  t>.  Peay. 
(Supreme  Court  of  Utah.    June  29,  1887.) 

1.  Bigamy— Polygamy— "  Edmunds  Act." 

Under  the  Edmunds  law  against  polygamy,  the  gist  of  the  offense  is  not  living 
ostensibly  with  more  than  one  wife,  out  the  fact  of  such  cohabitation,  whether  os- 
tensibly or  in  secret. 

2.  Same— Evidence. 

Evidence  of  the  course  of  life,  the  polygamous  marriage,  and  the  continuance  of 
the  marital  relations  between  defendant  and  his  wives,  previous  to  the  time  stated 
in  the  indictment,  are  admissible  and  proper  evidence  to  throw  light  on  the  acts 
charged  within  the  time. 

3.  Same— Presumptions. 

A  charge  to  the  jury  that  "  when  you  come  to  the  proof  of  cohabitation  with  the 
illegal  wife  it  requires  actual  proof  of  the  fact.  The  presumption  would  be  against 
it,  to  commence  with.  The  presumptions  of  the  law  are  in  iavor  of  innocence,  and 
until  some  evidence  has  been  given  tending  to  show  these  acts  of  cohabitation  on 
his  part,  the  presumption  would  be  he  didn  t  do  that ;  but  where  it  is  shown  these 
acts  of  cohabitation  have  taken  place  with  the  plural  wives,  if  shown  beyond  a 
reasonable  doubt,  then  it  is  cohabitation  within  the  meaning  of  the  law,"— is  not 
error. 

4.  Same— Evidence. 

The  fact  that  a  woman,  not  the  lawful  wife  of  defendant,  bore  his  name,  is  prop- 
erly considered  as  a  circumstance  tending  to  prove  the  unlawful  cohabitation. 

6.  Same. 

Evidence  of  a  witness  that  he  saw  the  defendant  going  towards  the  abode  of  his 
polygamous  wives  in  the  evening,  and  returning  in  the  morning,  from  50  to  100 
times  a  year,  though  the  place  where  he  was  seen  was  one  and  a  half  miles  from 
the  residence,  the  intervening  country  being  open  prairie ;  that  he  saw  defendant 
drive  his  cattle  to  such  premises  frequently,— is  competent  on  the  question  of  co- 
habitation, the  remoteness  going  simply  to  the  weight  of  the  evidence. 

6.  Same. 

In  Utah,  where  the  evidence  shows  that  defendant  had  been  married  to  two  wives 
for  25  years,  and  a  third  woman  had  been  recognized  as  a  wife  for  20  years, 
and  each  had  borne  children  by  defendant,  they  and  their  children  bearing  his 
name  by  his  consent ;  that  two  of  the  families  lived  on  a  farm,  and  the  other— that 
by  his  first  wife— in  town ;  that  the  former  were  visited  and  supported  regularly 
by  defendant,  he  being  at  the  farm-house  from  50  to  100  nights  during  the  year, 
and  this  continuing  up  to  the  time  of  trial, — a  verdict  of  guilty  uuder  an  indict- 
ment charging  unlawful  cohabitation  is  supported  by  the  evidence. 

7.  Witness— Credibility — Instruction. 

A  charge  to  the  jury  that  "  they  were  not  bound  to  helieve  the  testimony  of  any 
witness  as  to  a  state  of  facts  testified  to,  but  could  believe  or  disbelieve  any  witness, 
etc.,  "—is  not  error. 
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8.  Triai/— iNOTiwonoKB-^AflsioirtiKNT  or  Reasons. 

It  is  not  error  for  the  court,  in  ruling  upon  evidence,  to  give  reasons  for  that  rul- 
ing; and,  If  counsel  deem  their  case  prejudiced  thereby,  a  request  should  be  made 
that  it  be  corrected  in  the  charge. 

/.  3.  Milner,  for  appellant.    George  &.  Peters,  for  the  United  States. 

Boreman,  J.  The  appellant  was  convicted  of  the  crime  of  unlawful  cohab- 
itation. He  moved  for  a  new  trial,  which  was  denied.  He  has  appealed  to 
this  court,  both  from  the  order  overruling  the  motion  for  a  new  trial  and  from 
the  judgment. 

1.  The  principal  assignment  of  error  is  that  "the  verdict  was  contrary  to 
the  evidence  in  this:  that  it  is  conclusively  shown  that,  upon  defendant  know- 
ing of  the  passage  of  the  Edmunds  law,  he  ostensibly  ceased  cohabiting  with 
any  woman  except  his  lawful  wife,  and  no  acts  of  his  towards  either  of  his 
plural  wives  afterwards,  that  imply  cohabitation  with  either  of  them,  have  been 
proved  or  testified  to." 

The  first  part  of  this  assignment  conveys  the  idea  that  the  defendant  may 
be  guilty  in  fact,  but  that,  if  he  be  not  so  "ostensibly, "  he  cannot  be  legally  con- 
victed. It  is  the  same  thought  which  has  been  frequently  presented  to  the  dis- 
trict courts,  by  poly gamists  asking  how  they  can  act  towards  their  polygamous 
wives  and  not  lay  themselves  liable  to  conviction  for  unlawful  cohabitation. 
With  the  same  propriety  might  a  man  who  steals  a  horse  ask  how  he  can  act 
in  regard  to  other  men's  horses  and  not  lay  himself  liable  to  conviction  for 
larceny.  To  tell  him  that  he  must  simply  cease  stealing  would  not  be  at  all 
satisfactory  to  him.  To  tell  the  polygamist  that,  to  escape  conviction  for  un- 
lawful cohabitation,  he  must  simply  cease  living  with  his  polygamous  women, 
is  not  at  all  satisfactory  to  him.  The  facts  proven  are  not  alike  in  any  two 
cases  of  horse-stealing;  nor  are  the  facts  proven  in  any  two  cases  of  unlawful 
cohabitation  alike.  Each  case  shows  a  different  set  of  facts  from  every  other 
case.  Counsel  for  appellant  is  deluded  with  the  idea  that  if  one  set  of  facts 
be  proven  in  one  case  a  similar  set  of  facts  must  be  proven  in  every  other 
case,  and  that  without  this  there  can  be  no  conviction;  and  heseeius  to  think 
(and  this  assignment  is  based  upon  that  idea)  that  polygamists  may  live  in 
violation  of  the  law  if  they  do  so  secretly;  that  the  gist  of  the  offense  is  to 
"ostensibly11  live  with  them.  Any  more  preposterous  idea  could  not  well  be 
conceived. 

But  the  latter  part  of  the  assignment  is  more  tangible.  It  asserts,  in  sub- 
stance, that  no  acts  of  the  defendant,  after  he  heard  of  the  passage  of  the  Ed- 
munds law,  were  such  as  to  imply  cohabitation  by  the  defendant  with  either 
of  the  polygamous  women.  In  other  words,  that  the  facts  proven  did  not  con- 
stitute unlawful  cohabitation.  It  is  the  same  position  as  that  assumed  by  the 
second  assignment  of  error. 

Some  of  the  leading  facts  which  the  jury  were  authorized  to  find  from  the 
evidence  are  as  follows:  The  defendant  married  his  first  wife  27  years  ago. 
He  married  Hannah  Paasch  25  years  ago,  and  for  20  years  Mary  Sorenson  has 
been  recognized  in  the  families  of  the  defendant  as  his  wife.  Each  of  these 
women  has  had  a  number  of  children  by  the  defendant,  and  all  of  the  women 
and  their  children  bear  his  name,  and  have  done  so  all  through  these  years, 
and  up  to  the  very  day  of  the  trial.  And  all  of  this  has  been  with  his  knowl- 
edge and  consent.  He  provides  homes  for  all  three  families.  Two  of  them 
reside  on  a  farm,  and  in  a  house  owned  by  him,  a  couple  of  miles  from  the 
town  of  Provo.  The  other  family,  that  of  the  legal  wife,  lives  in  a  house 
owned  by  him  in  Provo.  He  takes  his  meals  part  of  the  time  with  the  families 
living  on  the  farm,  and  part  of  the  time  with  the  family  residing  in  town. 
His  children  by  the  first  wife  come  from  town  to  work  on  the  farm,  and  when 
they  do  so  they  take  their  meals  with  the  families  living  on  the  farm.  He 
himself  takes  general  control  of  the  farm,  and  works  it,  and  keeps  his  stock 


Digitized  by 


Google 


344  PACIFIC  bepoeteb.  [Utah, 

there.  During  the  time  laid  in  the  indictment  he  has  b**n  accusirtned  to  go 
out  to  the  farm  in  the  evenings  from  50  to  100  times  each  year,  returning  to 
town  generally  on  the  following  mornings.  In  fact,  his  general  course  and 
conduct  towards  his  various  families  have  not  been  in  any  manner  different 
during  the  last  two  or  three  years  from  what  it  was  prior  to  the  passage  of 
the  Edmunds  law,  except  that  he  has  made  a  pretense  of  living  with  his  legal 
wife  since  the  passage  of  that  act.  But  it  clearly  appears  from  the  evidence 
that  it  is  all  a  pretense,  and  nothing  more.  He  did  not  in  fact  do  so.  A  man 
cannot  live  in  the  promiscuous  style  of  the  defendant,  with  three  different  wo- 
men, and  yet  expect  to  escape  arrest  and  punishment  merely  upon  a  pretense 
or  claim  that  he  is  obeying  the  law.  He  must  lay  aside  all  indicia  of  the 
crime.  He  must  act  in  good  faith,  and  separate  himself  entirely  from  his 
polygamous  women.  A  pretense  of  doing  that  which  in  fact  he  does  not  do 
will  be  of  no  avail.  His  acts  must  correspond  with  his  claim  or  pretense* 
Where  there  is  an  honest  effort  in  this  class  of  cases,  as  in  others,  to  conform 
to  the  law,  it  is  not  difficult  to  succeed. 

The  witnesses  for  the  prosecution  in  this  class  of  cases  are  generally  of  the 
unwilling  character,  and  mostly  drawn  from  the  households  of  the  accused. 
The  counsel  for  the  defendant  seems  to  think  that  the  jury  must  accept  all 
that  such  witnesses  say  of  a  character  favorable  to  the  defendant,  and  miw»t 
discard  or  give  less  prominence  to  all  that  may  be  of  a  contrary  character. 
It  is  the  duty  of  the  jury  to  weigh  all  of  the  evidence,  and  discard  only  such 
as  upon  their  oath  they  cannot  accept  as  true.  They  are  authorized  to  take 
into  consideration  the  relationship  between  the  witnesses  and  the  accused, 
and  also  their  manner  of  testifying.  When  the  jury  find  that  such  witnesses 
have  been  drilled  to  answer  in  line,  and  not  to  allow  perjury  to  be  a  stum- 
bling block  in  their  efforts  to  save  the  accused  from  conviction,  it  is  impossi- 
ble for  them  to  give  the  testimony  of  such  witnesses  in  his  favor  as  much 
weight  as  they  otherwise  would  have  done.  From  the  inconsistencies  and 
contradictions  of  such  witnesses,  and  from  the  plain  counter-statements  of 
other  and  disinterested  witnesses,  the  truth  usually  appears.  Important  truths 
are  sometimes  evolved  from  a  witness1  testimony  when  he  does  not  intend  it. 
He  is  the  unconscious  instrument  of  proving  that  which  he  is  purposing  to 
conceal.  He  does  not  always  know  the  bearing  of  the  different  parts  of  his 
testimony.  We  think  that  the  evidence  fully  justified  the  verdict,  and  the 
verdict  was  not  contrary  to  law. 

2.  It  is  assigned  as  error  that  the  court  below  allowed  evidence  to  goto  the 
jury  tending  to  show  cohabitation  of  defendant  with  the  plural  wives  prior  to 
the  passage  of  the  Edmunds  law,  and  prior  to  the  time  laid  in  the  indictment, 
and  also  instructed  the  jury  to  consider  such  evidence.  The  evidence  thus  ob- 
jected to  had  reference  to  the  marriages  of  the  defendant  with  these  women, 
and  the  continuance  of  marital  relations.  Such  evidence  may  not  always  be 
necessary,  but  in  the  present  case  it  was  entirely  proper.  It  was  not  intro- 
duced to  show  acts  or  conduct  for  which  the  party  was  liable,  or  to  show  a  co- 
habitation for  which  the  defendant  would  be  liable  under  this  indictment.  It 
was  merely  to  illustrate  and  explain  the  evidence  as  to  what  took  place  dur- 
ing the  time  laid  in  the  indictment.  The  instructions  of  the  court  clearly  told 
the  jury  that  the  cohabitation  necessary  upon  which  to  base  a  verdict  was  that 
within  the  time  covered  by  the  indictment. 

3.  It  is  assigned  for  error  that  the  court  made  remarks  during  the  trial 
which  were  unnecessary,  and  tended  to  prejudice  the  jury  against  defendant. 
The  remarks  objected  to  were  used  by  the  court  in  ruling  upon  the  introduc- 
tion of  evidence.  It  is  an  almost  universal  rule,  and  one  hoary  with  age,  for 
courts  to  give  their  reasons  for  their  rulings,  and  especially  is  this  so  where 
the  questions  are  important.  It  would  hardly  be  satisfactory  to  counsel  if  the 
court  failed  in  this  respect  on  points  of  importance,  and  the  court  would  often 
be  subjected  to  adverse  criticism  for  not  doing  so.    The  giving  of  reasons  is 
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often  an  unavoidable  necessity,  to  prevent  the  court  from  being  misunder- 
stood, and  also  to  save  time.  The  remarks  are  not  made  to  nor  for  the  jury, 
although  in  their  presence;  but  that  is  not  sufficient  ground  for  their  exclu- 
sion. If  the  court  should  inadvertently  say  something  that  might  be  con- 
strued as  injurious  in  case  the  jury  should  regard  it,  the  counsel  should  call 
attention  to  the  matter,  and  request  the  court  to  correct  it  in  the  charge  to 
the  jury. 

4.  The  refusal  of  the  court  to  exclude  the  testimony  of  the  witness  West- 
fall,  as  to  defendant's  passing  West-fall's  house,  on  a  public  road,  one  and  a 
half  mile  distant  from  the  place  where  the  plural  wives  were  supposed  to  live, 
is  assigned  for  error.  It  is  urged  that  he  was  too  far  removed  for  his  testi- 
mony to  be  of  value.  Between  the  house  of  the  witness  and  that  where  the 
polygamous  women  lived  the  country  was  an  open  prairie.  The  witness  says 
that  he  has  seen  the  defendant  going  past  his  house,  and  along  the  highway, 
out  to  defendant's  farm,  in  the  evenings,  and  returning  in  the  mornings, 
50  to  100  times  a  year,  within  the  time  laid  in  the  indictment;  that  he  has 
seen  him  go  through  the  gate,  and  into  the  corral;  that  he  had  seen  him 
drive  his  cattle  out  there  frequently.  The  "remoteness"  of  the  witness  from 
the  dwelling  where  the  polygamous  women  lived  was  a  question  for  the 
consideration  of  the  jury  in  weighing  the  testimony.  It  does  not  go  to  its 
competency. 

5.  It  is  assigned  as  error  that  the  court  told  the  jury  that  "the  law  aims  at 
the  wrongful  example  of  an  apparent  as  well  as  an  actual  continuance  of  the 
polygamous  relation,  without  reference  to  what  actually  occurs  with  his  plural 
or  polygamous  wives."  Whether  the  defendant  was  in  fact  living  with  these 
women  was  not  necessary  to  be  shown.  The  jury  were  authorized  from  the 
facts  and  circumstances  proven,  to  conclude  that  such  was  the  fact.  A  man 
cannot  display  all  the  indicia  of  a  married  life,  and  yet  plead  its  non-existence 
successfully.  He  must  put  away  the  evidences.  In  trials  for  murder,  it  is 
not  infrequent  that  no  witness  can  be  produced  who  saw  the  killing,  but  facts 
and  circumstances  may  be  shown  which  point  clearly  to  the  guilty  party,  and 
from  the  certainty  of  his  guilt  there  is  no  escape.  Men  are  often  executed 
when  the  conviction  is  based  wholly  upon  circumstantial  evidence.  These 
crimes  against  chastity  and  the  home  are  of  no  more  sacred  character  than 
those  against  life.  Upon  the  same  point  the  supreme  court  of  the  United 
States  has  said:  "It  was  such  offense  that  section  3  of  the  act  was  intended 
to  reach, — the  exhibition  of  all  the  indicia  of  a  marriage;  a  household  and  a 
family  twice  repeated."  Cannon  v.  U.  8.,  116  U.  S.  75, 6  Sup.  Ct.  Rep.  278. 
The  district  court  did  not  go  beyond  the  interpretation  given  by  the  supreme 
court  of  the  United  States,  and  we  see  no  error  in  that  part  of  the  charge  of 
the  district  court. 

6.  It  is  assigned  as  error  that  the  court  below,  in  its  charge  to  the  jury,  as- 
sumed that  the  name  by  which  the  plural  wives  may  be  known  is  a  part  of 
the  offense.  There  is  no  such  assumption  anywhere  in  the  charge.  The 
court  simply  refers  to  the  name  borne  by  the  polygamous  women  as  one  among 
the  many  marks  of  the  guilt  of  the  defendant.  Where  a  woman  is  recognized 
in  a  family  by  the  name  of  a  man,  it  is  indicative  that  she  is  something  more 
than  a  stranger;  and  if  connected  with  the  other  facts  of  his  having  married 
the  woman,  and  continues  to  treat  her  as  a  wife,  etc.,  it  is  proper  for  the  jury 
to  take  it  into  consideration. 

7.  The  following  extract  from  the  charge  of  the  court  is  assigned  as  error: 
"But,  when  you  come  to  the  proof  of  cohabitation  with  the  illegal  wife,  it 
requires  actual  proof  of  the  fact.  The  presumption  would  be  against  it,  to 
commence  with.  The  presumptions  of  the  law  are  in  favor  of  innocence,  and 
until  some  evidence  has  been  given  tending  to  show  these  acts  of  cohabita- 
tion on  his  part,  the  presumption  would  be  he  didn't  do  that;  but  where  it  is 
shown  th  \se  acts  of  cohabitation  have  taken  place  with  the  plural  wives,  if 
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shown  beyond  a  reasonable  doubt,  then  it  is  cohabitation  within  the  meaning 
of  the  law. " 

It  is  claimed  that  this  part  of  the  charge  "assumes  that  the  instant  that 
some  evidence  has  been  given  tending  to  show  his  guilt  the  presumption  of 
innocence  vanishes  and  is  lost.'1  We  do  not  think  that  the  language  used 
conveys  any  such  idea.  Had  the  latter  part  of  the  last  sentence  been  omit- 
ted, there  might  have  been  some  basis  for  the  position  of  the  counsel  for  the 
appellant;  but  that  latter  clause  completely  obliterates  it.  The  language  of 
the  charge,  taken  together,  conveys  no  idea  that  the  presumption  of  innocence 
is  changed  or  overthrown  by  any  evidence  less  than  that  which  proves  the 
guilt  of  the  defendant  beyond  a  reasonable  doubt. 

8.  It  is  objected  that  the  court  erred  in  telling  the  jury  that  they  were  not 
bound  to  believe  the  testimony  of  any  witness  as  to  a  state  of  facts  testified 
to,  but  could  believe  or  disbelieve  any  witness,  etc.  The  language  of  the 
court  does  not  convey  the  impression  that  the  jury  could  willfully  or  cap- 
tiously refuse  to  accept  the  testimony  of  a  witness;  but,  on  the  contrary,  that 
they  should  weigh  all  of  the  evidence,  and  seek  the  truth.  There  might  be  in 
the  language  used  an  intimation  that  probably  some  one  had  sworn  falsely, 
and  yet  the  instruction  be  entirely  proper.  There  were  statements  of  the  wit- 
nesses that  were  contradictory,  and  some  one  had  evidently  been  mistaken  or 
sworn  falsely.  In  either  case  they  had  to  reject  some  of  the  testimony*  The 
charge  of  the  court  simply  told  them  that  they  had  the  right  to  do  so.  The  court 
did  not  tell  the  jury  what  testimony  to  reject,  and  the  language  used  was  in  no 
sense  an  invasion  of  the  province  of  the  j  ury .  The  only  apparently  obnoxious 
language  of  the  court  was  the  closing  part  of  the  sentence,  namely,  "or  did 
any  of  the  acts  I  have  specified  here  as  cohabitation  with  these  women.  If 
hehas,  he  is  guilty;  if  not,  he  is  not  guilty."  We  have  frequently  called  at- 
tention to  the  fact  that  an  isolated  extract  from  a  charge  to  a  jury  cannot  be 
considered  by  itself,  but  that  the  whole  charge  must  be  taken  together.  The 
words  just  quoted  might,  if  taken  alone,  be  considered  objectionable;  but, 
when  taken  in  connection  with  the  other  parts  of  the  charge,  their  meaning 
is  apparent.  The  thought  conveyed,  in  the  light  of  the  context,  is  that  the 
jury  could  not  find  the  defendant  guilty  unless  there  was  proof  of  facts  which 
the  court  had  said  were  sufficient  to  constitute  the  cohabitation.  That  was 
the  fair  construction  of  the  language  used,  and  it  could  not  well  have  been 
understood  otherwise  by  the  jury. 

9.  It  is  further  claimed  that  the  charge,  as  a  whole,  conveyed  to  the  minds 
of  the  jurors  that  the  fact  that  at  the  passage  of  the  Edmunds  law  the  defend- 
ant was  a  polygamist  was  of  the  essence  of  the  offense.  It  is  needless  to  say 
that  nothing  of  the  kind  anywhere  appears  in  the  charge  as  we  view  it.  But 
the  very  contrary  is  declared.  They  are  told  that  they  are  to  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  offense  was  committed 
within  the  time  laid  in  the  indictment. 

10.  The  counsel  for  the  defendant  has  made  some  points  that  are  so  atten- 
uated as  to  be  hardly  tangible;  but  the  following  is  an  entirely  new  phase  of 
this  character  of  cases:  The  brief  says:  "The  contention  of  appellant  is  this: 
That  he  is  now  incarcerated  in  the  penitentiary,  not  for  any  act  or  acts  he 
has  done  in  violation  of  law,  but  because  he  has  not  dissolved  the  relation  in 
which  this  law  found  him,  and  which  he  knows  no  legal  way  of  dissolving. 
If  the  law  commanded  its  dissolution,  it  would  point  out  a  mode,  but  it  neither 
commands  or  points  out  a  way  for  its  dissolution.  It  simply  says,  refrain 
from  all  acts  in  this  relation,  which  this  defendant  has  done;  but  yet,  because 
of  these  errors  of  law  in  court  and  jury,  he  exists  as  a  convict,  without  even 
the  privilege  of  bail,  pending  this  appeal,  solely  because  he  has  no  way  of 
severing  those  relations."  This  language  is  of  startling  simplicity.  But  if 
the  defendant  has  been  unable  to  find  out  any  way  to  cease  living  with  his 
polygamous  women,  it  is  not  the  fault  of  the  law  that  he  suffers  for  his  imper- 
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feet  knowledge.  The  law  simply  says,  "  Ref  rai  n  from  all  acts  Id  this  relation ;" 
and  this  the  evidence  plainly  shows  that  the  defendant  did  not  do.  Hence, 
in  accordance  with  the  law,  "he  exists  as  a  convict." 

We  see  no  reason  for  disturbing  the  judgment  or  the  order  overruling  the 
motion  for  a  new  trial.    They  are  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concur. 


Patchen  v.  Keeley  and  others.    (No.  1,237.) 

(Sujrreme  Court  of  Nevada.    May  10,  1887.) 

1.  Minis  and  Mining — Location — Possession— Title. 

In  an  action  for  trespass  upon  a  mining  claim  alleged  to  belong  to  plaintiff,  ev- 
idence for  plaintiff  tended  to  show  that  plaintiff  had  discovered  and  located  it  un- 
der the  laws  of  the  United  States  and  the  Ely  Mining  District,  and  was  in  actual 
possession  thereof  up  to  the  date  of  defendants'  alleged  wrongful  entry.  Defend- 
ants did  not  attempt  to  inquire  into  the  nature  of  plaintiffs  possession  upon  cross- 
examination,  nor  show  title  in  themselves.  Held,  that  plaintiffs  evidence  entitled 
him  to  maintain  the  action,  and  that  a  nonsuit  was  improperly  granted. 

2.  Trespass— Damages. 

In  an  action  for  trespass  upon  plaintiff's  mine,  the  wrongful  entry  is  the  gist  of 
the  action,  and  evidence  of  damage  to  the  claim  outside  of  ores  converted  to  de- 
fendants' use  is  not  admissible  unless  specially  pleaded. 

3.  Same. 

In  an  action  for  trespass  upon  plaintiff's  mine,  evidence  of  damages  accruing 
between  the  date  of  the  commencement  of  the  action  and  the  date  of  trial  is  not  ad- 
missible. 

4.  Same. 

Plaintiff  in  trespass  for  wrongful  entry  upon  his  mine  is  entitled  to  nominal  dam- 
ages, though  it  should  be  held  that  the  ''screenings,"  whose  removal  constituted 
the  main  injury  to  plaintiff,  did  not  pass  to  him  upon  his  location  of  the  claim, 
and  a  nonsuit  is  therefore  improperly  granted  in  such  a  case. 
6.  Same— Mines—  Damages. 

If  defendants  wrongfully  enter  upon  plaintiff's  claim,  and  remove  and  convert  to 
their  own  use  ore  therein,  plaintiff  in  an  action  of  trespass  is  entitled  to  the  en- 
hanced value  thereof,  without  any  deduction  for  working  expenses,  if  such  trespass 
was  willful,  and  without  a  fair  reason  for  belief  in  any  title  in  themselves. 

6.  Appeal— Statement  for  Appeal— Jurisdiction. 

In  California  a  party  having  the  right  to  appeal  may,  within  20  days  after  the 
entry  of  the  judgment  or  order,  file  his  statement  upon  appeal,  and  have  it  settled 
by  the  trial  judge;  and,  within  the  time  limited,  jurisdiction  of  the  case  for  that 
purpose  is  retained  by  the  trial  court,  even  though  the  appeal  is  perfected  before 
such  statement  is  preferred;  following  James  v.  Lepert,  2  rac.  Rep.  753. 

7.  Same— Harmless  Error. 

Error  in  excluding  evidence  is  cured  by  its  admission  at  a  subsequent  stage. 

Appeal  from  the  district  court  of  Nevada,  in  and  for  Lincoln  county,  on  an 
order  granting  a  nonsuit,  and  the  judgment  entered  thereon  in  favor  of  de- 
fendants. 

Action  in  trespass  for  wrongful  entry  by  defendants  of  a  mine  claimed  by 
plaintiff  to  be  located  by  him,  and  in  his  possession,  at  the  time  of  the  tres- 
pass complained  of.  Plaintiff  offered  in  evidence  his  notice  of  location  and 
claim  to  the  mine  under  the  laws  of  the  United  States  and  the  Ely  mining  dis- 
trict. This  the  court  at  the  time  excluded,  but  at  a  subsequent  stage  admitted 
in  evidence.  At  the  close  of  plaintiff's  evidence,  defendant  moved  for  a  non- 
suit, which  was  granted,  and  plaintiff  appealed.  The  following  stipulation 
was  entered  for  time  to  file  amendments  to  the  statement  of  appeal: 

"It  is  hereby  stipulated  and  agreed  that  defendants  in  the  above  action  have 
up  to  and  including  the  twenty-fifth  day  of  September,  1885,  in  which  to  file 
and  serve  amendments  to  the  proposed  statement  of  plaintiff  on  motion  for  a 
new  trial  in  said  action.    It  is  also  expressly  stipulated  and  agreed  that  the 
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appeal  in  the  above  action  shall  be  set  down  for  hearing  in  the  supreme  court 
of  the  state  of  Nevada  at  the  next  [October]  term  of  said  court,  and  that  the 
statement  on  appeal  shall  be  settled  at  once  upon  the  filing  of  any  amendments 
thereto,  and  that  no  delay  shall  be  occasioned  by  the  parties  to  said  action 
which  will  tend  to  prevent  a  hearing  of  said  appeal  at  said  October  term  of 
said  supreme  court  Geo.  S.  Sawyer  and 

"C.  H.  Patchen,  in  pro.  per., 

"Attorneys  for  Plaintiff. 
44 Baker  &  Wines, 

"August  31, 1885.  Attorneys  for  Defendants. 

"Filed  this  second  davof  September,  A.  D.  1885. 
"H.  F.  Gear,  Clerk." 

Thereafter  the  court  made  the  following  order: 

"Upon  good  cause  being  shown  therefor,  the  defendants  are  hereby  granted 
until  and  including  October  10,  1885,  in  which  to  file  and  serve  amendments 
to  plaintiff's  proposed  statement  on  appeal  in  the  above-entitled  action. 

"Eureka,  September  22, 1885.  Henry  Rivers,  District  Judge. 

"Filed  this  twenty-fifth  day  of  September,  1885. 
"H.  F.  Gear,  Clerk." 

Thereupon  the  defendants  entered  the  following  objection: 

"  Now  come  the  defendants,  and,  before  proposing  any  amendments  to  plain- 
tiff's proposed  statement  on  appeal,  object  to  the  jurisdiction  of  the  said  court, 
or  the  judge  thereof,  to  hear  and  settle  any  statement  on  appeal  herein,  for 
the  reason  that  said  action  was  tried  in  said  court  upon  the  seventh  day  of 
August,  1885,  and  the  judgment  was  rendered  in  said  action  upon  the  eighth 
day  of  August,  1885,  and  the  notice  of  appeal  in  said  action  was  filed  in  said 
court,  and  served  upon  the  defendants  herein,  upon  the  seventeenth  day  of 
August,  1885,  and  the  undertaking  on  appeal  was  executed  and  filed  in  said 
court  within  five  days  after  the  filing  of  said  notice  of  appeal,  as  required  by 
law;  and  the  proposed  statement  on  appeal  herein  was  not  filed  nor  served 
until  August  24,  1885,  after  the  filing  of  the  undertaking  and  service  of  the 
notice  of  appeal  herein;  and  upon  service  of  said  notice  of  appeal  in  said  ac- 
tion, and  the  filing  of  said  undertaking  on  appeal  herein,  the  said  court  was 
ousted  of  jurisdiction  in  said  action,  and  the  same  was,  since  the  service  of 
said  notice,  and  the  filing  of  said  undertaking,  transferred  to  the  supreme 
court  of  this  state. 

"Defendants,  therefore,  object  to  such  proposed  statement;  and,  in  filing 
amendments  thereto,  reserve  the  right  to  waive  to  have  said  statement  stricken 
out  of  the  transcript  on  appeal  in  this  action,  and  file  these  their  said  objec- 
tions, and  ask  to  have  them  incorporated  in  the  transcript  on  appeal  in  this 
action.  Baker  &  Wines,  Attorneys  for  Defendants. 

"Filed  in  said  court,  before  filing  amendments  to  plaintiff's  proposed  state- 
ment on  appeal,  this  eighth  day  of  October,  A.  D.  1885. 
"H.  F.  Gear,  Clerk." 

Other  facts  appear  in  the  opinion. 

Geo.  S.  Sawyer,  C.  H.  Patchen,  and  T.  Coffin,  for  appellant.  T.  J.  Os- 
borne and  Baker  cfc  Wines,  for  respondents. 

Leonard,  C.  J.  This  was  an  action  of  trespass  quare  clausum  f regit. 
Plaintiff  alleged  in  his  complaint  that  since  January  1, 1883,  he  had  been,  and 
then  was,  the  owner  and  in  possession  of  the  Gold  Ledge  mining  claim,  particu- 
larly described;  that  on  the  ninth  day  of  March,  1885,  without  the  leave  or 
license  of  plaintiff,  defendants  broke  and  entered  said  described  cJose,  and 
commenced  to  dig  up,  reduce,  and  remove,  and  had  ever  since  continued  to  do 
so,  large  quantities  of  earth,  rock,  and  earthy  material  containing  gold,  sil- 
ver, lead,  and  other  metals  of  great  value,  and  converted  and  were  converting 
them  to  their  own  use  and  benefit,  to  damage  of  the  plaintiff  in  the  sum 
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of  $10,000.  Defendants'  answer  was  a  specific  denial  of  each  allegation  con- 
tained in  the  complaint.  At  the  trial,  to  sustain  the  allegations  of  his  com- 
plaint, plaintiff  introduced  evidence  of  his  title  and  possession  subsequent  to 
January  1,  1883,  and  in  support  of  the  charge  of  trespass,  together  with  the 
damages  resulting  therefrom.  Certain  exceptions  were  taken  by  plaintiff  to 
the  court's  ruling,  and  at  the  close  of  his  case  in  chief,  upon  the  motion  of 
defendants,  the  court  granted  a  nonsuit.  Plaintiff  appeals  from  that  order, 
and  the  judgment  entered  thereon. 

1.  We  are  satisfied  with  the  decision  in  James  v.  LeperU  2  Pac.  Rep.  753, 
and  respondents'  objections  to  a  consideration  of  the  statement  on  appeal  are 
answered  by  that  decision. 

2.  If  the  court  erred  in  excluding  the  notice  of  location  of  the  Gold  lode  claim 
when  it  was  first  offered  in  evidence,  the  error  was  corrected  by  its  subse- 
quent admission,  before  plaintiff  rested. 

3.  After  plaintiff  had  introduced  in  evidence  the  mining  laws  of  Ely  mining 
district,  wherein  the  Gold  Ledge  is  situated,  and,  after  his  notice  of  location  had 
been  excluded  as  evidence,  he  offered,  and  endeavored  to  prove,  his  actual 
possession  and  occupation  of  said  mining  claim  subsequent  to  January  1, 1883, 
continuously  to  the  time  of  trial.  Defendants  objected  on  the  ground  that 
plaintiff  was  precluded  from  showing  actual  possession  not  in  conformity 
with  the  local  rules  and  regulations  in  evidence;  and  counsel  for  respondents 
have  argued  in  this  court  that  actual  possession  was  insufficient,  in  the  ab- 
sence of  a  compliance  with  the  local  rules  and  regulations.  We  think  the  court 
erred  in  excluding  evidence  of  actual  possession  up  to  the  time  the  action  was 
commenced  for  reasons  that  will  subsequently  appear;  still,  for  the  purposes  of 
this  appeal,  plaintiff  was  not  injured  by  the  exclusion  at  that  time,  because 
afterwards,  and  without  objection,  plaintiff  testified  that  he  had  been  in  full 
charge  and  control  of  the  entire  Gold  Ledge  claim  since  January  1, 1883;  and 
two  witnesses  testified  in  his  behalf  that  they  had  worked  continuously  on 
the  claim  for  plaintiff  since  the  fall  of  1883,  during  which  time  plaintiff  had 
full  possession,  charge,  and  control  of  the  claim,  and  had  expended  in  work 
and  machinery  thereon,  several  thousand  dollars.  So,  if  proof  of  actual  pos- 
session was  admissible,  and  important  to  plaintiff,  it  is  still  true  that,  at  the 
time  the  motion  for  nonsuit  was  made  and  granted,  there  was  evidence  of 
such  possession. 

4.  We  are  of  opinion  that,  under  the  allegations  of  the  complaint,  plaintiff 
was  not  entitled  to  show  damage  to  the  mining  claim  outside  of  ores  con- 
verted. The  gist  of  the  action  is  the  alleged  unlawful  entry  upon  the  mining 
claim  in  question,  and  the  digging  and  removal  of  the  ores  are  mere  matters 
of  aggravation.  Pico  v.  Colimas,  32  Cal.  580.  Of  the  same  nature  is  an 
injury  to  the  mine  beyond  that  caused  by  taking  the  ores.  Beyond  the  value 
of  the  ores  taken,  the  mine  was  not  necessarily  injured  by  the  acts  complained 
of.  Such  damages  are  special,  and  they  must  be  stated  in  the  complaint. 
Suth.  Dam.  763;  Knapp  v.  Slocomb,  9  Gray,  75;  Sampson  v.  Coy,  15  Aiass. 
494;  Baldwin  v.  Railroad  Corp.,  4  Gray,  335. 

5.  The  court  did  not  err  in  refusing  to  allow  proof  of  damages  between  the 
commencement  of  the  action  and  the  date  of  trial.  Such  damages  were  not 
the  natural  and  necessary  result  of  the  acts  complained  of  in  the  complaint. 
Mayne,  Dam.  51;  Warner  v.  Bacon,  8  Gray,  406;  Town  of  Troy  v.  Railroad 
Co.,  3  Fost.  102;  1  Sedg.  Dam.  190. 

6.  The  grounds  of  the  motion  for  nonsuit  were  as  follows:  "First.  The 
evidence  on  the  part  of  plaintiff  is  insufficient  to  maintain  the  action.  Sec- 
ond. It  is  shown  from  the  evidence  that  the  ore  taken  and  removed  by  de- 
fendants was  waste  and  screenings  which  were  left  in  the  stopes  and  chambers 
of  the  Washington  ledge  by  the  Meadow  Valley  Company,  and  were,  when 
taken  and  removed  by  defendants,  personal  property,  detached  from  the  free- 
hold, and  not  a  part  orparcel  of  any  mining  claim  located  or  claimed  by  plain- 
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tiff.  Third.  There  is  no  evidence  before  the  court  that  the  plaintiff  discov- 
ered any  ledge,  lode,  or  deposit  of  ore  within  the  boundaries  of  this  claim, 
prior  to  the  date  of  its  location  by  him.  Fourth.  The  evidence  shows  that 
the  mining  claim  called  the  Gold  Ledge  was  located  upon  the  Washington  & 
Creole  mining  claim,  and  there  is  no  evidence  before  the  court  that,  at  the 
date  of  said  location,  the  Washington  &  Creole  mining  claim  was  either  aban- 
doned or  forfeited  by  its  owners,  or  that  the  same  was  subject  to  relocation 
as  a  part  of  the  public  domain.  Fifth.  Plaintiff  has  shown  by  his  evidence 
that  the  defendants  entered  upon  the  ground  from  which  these  screenings 
were  taken  in  good  faith,  believing  it  to  be  a  part  of  the  Meadow  Valley  mine, 
and  that  the  value  of  the  ore  removed  was  less  than  the  cost  of  reducing  it  to. 
coin,  and  that  no  damage  has  accrued  to  plaintiff." 

In  considering  the  court's  ruling  granting  the  nonsuit,  we  must  take  as 
proven  every  fact  which  the  plaintiff's  evidence  tended  to  prove,  and  which 
was  essential  to  his  recovery,  (Brown  v.  Warren,  16  Nev.  231;  Bow  v 
Gould  &  C.  S.  M.  Co.,  31  Cal.  650,)  and  give  him  the  benefit  of  all  legal  pre- 
sumptions arising  from  the  evidence. 

Was  plaintiff '8  evidence  insufficient  to  maintain  the  action,  for  the  reasons 
stated  in  the  second,  third,  fourth,  and  fifth  grounds  of  the  motion?  As  we 
have  seen,  the  gist  of  the  action  was  the  breaking  and  entering  of  plaintiff's 
close,  to-wit,  the  Gold  Ledge  mining  claim,  and  the  digging  and  conversion 
of  ores  were  mere  matters  of  aggravation.  The  said  close  embraced  the  en- 
tire land  within  plaintiff's  boundaries,  and  not  merely  the  Gold  Ledge,  in- 
cluded therein.  Golden  Fleece  Co.  v.  Cable  Con.  Co.,  12  Nev.  829;  Gleeson 
v.  Martin  White  M.  Co.,  13  Nev.  456;  Mt.  Diablo  M.  <fc  M.  Co.  v.  Callison, 
5  Sawy.  455.  There  was  uncontradicted  evidence  that  plaintiff  located  the 
claim  in  question  January  1, 1883,  according  to  the  mining  laws  of  the  United 
States,  and  the  local  rules  and  regulations  of  Ely  mining  district,  and  held 
and  worked  it  in  the  usual  and  customary  mode  of  holding  and  working  sim- 
ilar claims  in  the  vicinity  thereof.  Such  holding  and  working  constitute  occu- 
pation and  adverse  possession  under  the  statute.  Gen.  St.  Nev.  §  3632.  There 
was  no  evidence  that  any  prior  location,  valid  or  otherwise,  had  been  made  of 
the  claim  in  question.  The  only  evidence  upon  that  point  was  that  plaintiff's 
claim  was  located  upon  the  old  Washington  &  Creole  mining  claim.  It  might 
have  been  so  called  without  any  valid  location  under  the  mining  laws;  and 
there  can  be  no  relocation  unless  there  has  been  a  prior  valid  location,  or  some- 
thing equivalent,  of  the  same  property.  Belk  v.  Meagher,  104  U.  S.  289. 
Plaintiff  did  not  set  up  title  as  a  relocator,  and  thus  impliedly  admit  the  valid- 
ity of  a  prior  location.  In  his  notice  of  location  he  claimed  the  ground  as  a 
discoverer  and  locator;  and  he  testified  that  he  located  the  claim,  January  1, 
1883.  Testimony  to  the  effect  that  the  Gold  Ledge  was  located  upon  the  old 
Washington  &  Creole  mining  claim  was  not  evidence  of  a  valid  prior  location, 
or  even  of  an  attempted  prior  location,  under  the  mining  laws.  It  is  true 
that,  in  his  first  brief,  counsel  for  appellant,  in  discussing  another  question, 
asserts  that  "the  proof  is  uncontradicted  that  the  Gold  Ledge  mining  claim 
was  the  old  Washington  &  Creole  ledge,  which  was  well  known,  and  which 
had  been  abandoned  and  relocated  by  plaintiff;"  but  he  retracts  the  last  part 
in  his  second  brief.  At  any  rate,  he  was  mistaken  at  first,  and  we  must  look 
at  the  record  to  ascertain  the  nature  of  the  evidence,  rather  than  the  opinion 
of  counsel. 

There  was  uncontradicted  evidence  that  plaintiff  had  full  charge,  control, 
and  possession  of  the  entire  claim  during  the  whole  period  between  his  loca- 
tion and  defendant's  entry;  that  he  commenced  work  thereon  in  the  fall  of 
1883,  put  machinery  thereon,  and  kept  two  men  constantly  employed  until 
the  trial;  that  when  he  was  in  possession,  as  stated,  defendants,  in  March, 
1885,  entered,  dug,  and  converted  the  ores  found  in  the  waste  rock  left  in  the 
stopes  and  chambers  by  the  Meadow  Valley  Company,  years  before  plaintiff's 
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location.  There  was  no  evidence  that  plaintiff  did  not  hold  the  claim  accord- 
ing to  law,  and  the  rules  and  customs  of  Ely  mining  district;  and,  if  he  was 
in  possession  at  the  time  of  defendants'  entry,  the  presumption  is  that  he  did 
so  hold  it,  upon  the  same  principle  that  the  possessor  of  any  real  estate  is 
presumed  to  be  the  owner  thereof  until  the  contrary  is  shown.  Robertson  v. 
Smithy  1  Mont.  414;  Sears  v.  Taylor,  4  Colo.  42.  There  was  no  evidence  that 
the  defendants  had  title  to  the  locus  in  quo,  or  the  ores  taken,  or  possession 
or  right  of  possession  thereof.  They  stated  at  the  time  that,  when  at  work, 
they  thought  they  were  in  a  ledge  which,  prior  to  plaintiff's  location,  had 
been  claimed  and  worked  by  the  Meadow  Valley  Company,  but  they  did  not 
connect  themselves  with  that  company,  or  any  person  or  company  claiming  or 
having  title  or  possession ;  nor  did  it  appear  that  the  Meadow  Valley  Company 
ever  had  any  title,  or  that  it  claimed  or  had  any  possession  for  more  than 
two  years  prior  to  the  trespass  complained  of,  or  subsequent  to  plaintiff's  lo- 
cation. 

In  view  of  the  above  facts  and  conclusions,  no  one  of  the  grounds  stated, 
nor  all  combined,  justified  the  order  of  nonsuit.  Plaintiff's  evidence  was  suffi- 
cient to  maintain  the  action.  In  addition  to  plaintiff's  location,  the  testimony 
showed  that  he  was  in  the  actual  possession  of  the  entire  claim.  He  and  two 
other  witnesses  so  testified.  They  were  not  questioned  as  to  the  nature  of 
their  possession  by  defendants. 

In  Brown  v.  Benjamin,  8  Allen,  197,  which  was  an  action  of  trespass  quare 
clausum,  plaintiff  testified  that  he  was  in  the  occupation  of  the  locus  in  quo 
at  the  time  of  the  alleged  trespass  upon  it,  and  did  not  attempt  to  show  any 
title  thereto,  besides  actual  possession.  Defendant  did  not  cross-examine  plain- 
tiff concerning  the  nature  of  his  possession.  The  court  said:  "As  no  inquiry 
was  made  of  the  plaintiff,  as  there  might  have  been,  respecting  the  nature  of 
his  possession,  and  as  there  wa3  no  evidence  that  the  defendant  was  not  a 
mere  stranger  and  wrong-doer,  we  cannot  sustain  the  ruling  that  the  evidence 
showed  that  the  plaintiff  could  not  sustain  this  action;  for  it  is  settled  law 
that  actual  possession  of  real  estate  is  sufficient  to  enable  the  party  in  posses- 
sion to  maintain  trespass  quare  clausum  f regit  against  a  stranger  who  cannot 
show  any  title  or  elder  possession."  The  rule  is  the  same  in  relation  to  per- 
sonal property.    Wood,  Pr.  Ev.  §§  60,  61. 

According  to  plaintiff's  evidence,  defendants  were  mere  strangers  and  tort- 
feasors; and,  in  order  to  recover,  plaintiff  was  only  obliged  to  prove  a  right- 
ful possession  as  against  them.    Rogers  v.  Cooney,  7  Nev.  217. 

"In  this  action  the  defendant  may  dispute  the  plaintiff's  possessory  right 
by  showing  that  the  title  and  possessory  right  are  vested  in  himself,  or  an- 
other under  whom  he  claims,  or  whose  authority  he  has.  But,  if  the  plain- 
tiff prove  possession  merely,  that  will  suffice,  if  the  defendant  cannot  show  a 
superior  right  in  himself,  or  another  under  whom  he  can  justify.  It  is  true, 
the  plaintiff  must  prove  such  lawful  possession  as  the  defendant  had  no  right 
to  distrust,  but  any  possession  is  legal  possession  as  against  a  wrong-doer. " 
Heed  v.  Price,  30  Mo.  446. 

"In  an  action  of  trespass  quare  clausum  f regit,  the  defendant  can  never 
plead  soil  and  freehold  in  a  third  person,  without  alleging  a  license  from  him; 
because  a  party  having  actual  possession,  but  not  a  right  of  possession,  has 
a  good  title  against  a  party  having  none."  Slater  v.  Rawson,  6  Mete.  445. 
And  see  First  Parish  in  Shrewsbury  v.  Smith,  14  Pick.  301. 

Indeed,  counsel  for  respondents  admit  that  actual  possession  of  such  real 
estate  as  farms  and  timber  land  is  prima  facie  evidence  of  title,  and  is  suffi- 
cient as  against  a  trespasser;  but  they  claim  that  since  the  passage  of  the 
mining  laws  by  congress  it  is  not  so  in  case  of  a  mining  claim  where  it  is 
shown  that  there  are  local  rules  and  regulations  which  require  the  doing  of 
other  acts  besides  the  taking  of  actual  possession.  No  authorities  are  cited, 
or  reasons  advanced,  in  support  of  this  claim.     We  may  admit  that  any  corn- 
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patent  person  may  locate,  according  to  law,  a  mining  claim  in  the  actual  pos- 
session of  another  which  is  not  affected  at  the  time  by  a  valid  prior  location, 
if  this  can  be  done  peaceably  and  without  force,  and  that,  as  against  such  a 
location,  proof  of  a  prior  actual  possession  would  go  for  naught.  The  reason 
is  that,  under  the  laws  of  congress,  any  competent  person  may  locate,  peace- 
ably, any  vacant  mineral  land,  and  as  to  him  it  is  vacant  in  law  until  a  valid 
location  is  made.  Belk  v.  Meagher,  104  U.  S.  287;  Horswell  v.  Ruiz,  67  Cal. 
112,  7  Pac.  Rep.  197.  But,  assuming  the  facts  to  be  as  they  appear  in  the 
record,  we  are  not  dealing  with  that  kind  of  a  case. 

Judge  Story  said,  in  Ricard  v  Williams,  7  Wheat.  107:  "The  law  will 
never  construe  a  possession  tortious  unless  from  necessity.  On  the  other 
hand,  it  will  consider  every  possession  lawful,  the  commencement  and  con- 
tinuance of  which  is  not  proved  to  be  wrongful." 

We  can  see  no  reason  why  a  stranger  may  trespass  upon  a  mining  claim 
held  only  by  actual  possession,  any  more  than  he  can  upon  farming  lands  so 
held,  where  no  attempt  has  been  made  to  secure  the  government  title.  They 
are  both  valuable  to  the  possessors,  and,  in  one  case  as  much  as  in  the  other, 
presumption  of  title  follows  possession. 

In  Lebanon  M*  Co.  v.  Consolidated  Rep.  M.  Co.,  6  Colo.  381,  it  is  said  that, 
in  possessory  actions,  proof  of  possession  of  a  raining  claim  is  always  prima 
facie  evidence  of  title.  It  is  presumptive  of  the  ownership  declared  on,  and, 
until  overcome  by  evidence  of  a  superior  character,  is  sufficient  to  maintain 
the  action.  The  same  doctrine  is  held  in  Sears  v.  Taylor,  4  Colo.  38,  (decided 
in  1877.) 

In  Campbell  v.  Rankin,  99  U.  S.  261,  an  action  for  damages  to  a  mining 
claim,  decided  in  1878,  the  court  said:  "In  actions  of  ejectment  or  trespass 
quare  clausumf regit,  possession  by  the  plaintiff  at  the  time  of  eviction  has  al- 
ways been  held  prima  facie  evidence  of  legal  title,  and,  as  against  a  mere 
trespasser,  is  sufficient.  2  Greenl.  Ev.  311.  If  this  be  the  law  when  the 
right  of  recovery  depends  on  the  strict  legal  title  in  the  plaintiff,  how  much 
more  appropriate  is  it  as  evidence  of  the  superior  rights  of  possession  under 
the  acts  of  congress  which  respect  such  possession  among  miners." 

We  quote  also  from  Funk  v.  Sterrett,  59  Cal.  614:  "The  act  of  congress  in 
question  (section  2324,  Rev.  St.)  provides  that « the  location  must  be  distinctly 
marked  on  the  ground,  so  that  its  boundaries  may  be  readily  traced.'  Since 
the  passage  of  that  act,  a  party  can  show  a  right  to  the  possession  of  a  min- 
ing claim  (where  no  patent  has  been  issued)  only  by  showing  an  actual  pos- 
sesso  pedis  as  against  a  mere  wrong-doer,  or  by  showing  a  compliance  with 
the  requisites  of  the  act  of  congress."   See,  also,  Belk  v.  Meagher,  supra,  288. 

In  Noyes  v.  Black,  4  Mont.  534, 2  Pac  Rep.  769,  (decided  in  1883,)  plaintiffs 
attempted,  by  virtue  of  possession  alone,  to  hold  a  mining  claim  against  a 
valid  location.  It  was  held  that  they  could  not  do  so;  but,  said  the  court,  "as 
against  a  stranger,  possession  is  sufficient  to  maintain  trespass  or  ejectment. " 

We  conclude,  from  reason  and  authority,  that  in  this  action  the  presump- 
tions arising  from  possession,  and  the  rights  given  thereby,  are  the  same  as 
thov  would  have  been  if  the  locus  in  quo  had  been  farming  or  timber  land. 

We  will  now  consider  the  different  grounds  of  the  motion  in  the  light  of 
the  preceding  principles  and  conclusions.  Although,  upon  the  evidence  be- 
fore us,  we  have  no  doubt  that  the  screenings  left  in  the  stopes  and  chambers 
as  waste  rock  by  the  Meadow  Valley  Company  were  a  part  of  the  mining  claim 
located  by  plaintiff,  (Noble  v.  Sylvester,  42  Vt.  149;  Brown  v.  '49  &  '56  Quartz 
M.  Co.,  15  Cal.  158,)  and  that  a  patent  from  the  government  conveying  the 
claim  would  carry  the  screenings,  yet  an  opposite  conclusion  would  not  justify 
the  nonsuit.  Plaintiff  was  entitled  to  recover  nominal  damages,  at  least,  for 
the  trespass  upon  his  possession,  together  with  such  other  damages  as  were 
shown  to  have  been  suffered  by  reason  of  the  acts  alleged  by  way  of  aggrava- 
tion.   2  Wat.  Tresp.  §§  999,  1000,  1090;  Parker  v.  Gnswold,  17  Conn.  302; 
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North  Noonday  Co.  v.  Orient  Co.,  6  Sawy.  819, 1  Fed.  Rep.  522;  1  Add.  Torts, 
322;  Empire  G.  M.  Co.  v.  Bonanza  M.  Co.,  7  Pac.  liep.  810. 

As  to  the  third  ground,  it  is  enough  to  say  that  plaintiff  was  not  obliged, 
as  against  defendants,  to  prove  any  better  title  than  actual  possession  gave 
him.  It  was  not  necessary  for  him  to  prove  the  discovery  of  any  lode  within 
the  boundaries  of  his  claim  prior  to  location.  In  a  word,  in  order  to  make  a 
prima  facie  case  against  defendants,  having  shown  possession,  plaintiff  was 
not  obliged  to  prove  a  valid  location.  Defendants  were  not  in  position  to  as- 
sail plaintiff's  title.  It  was  no  answer  to  plaintiff's  proof  of  possession  to  say 
that  the  title  was  in  the  government,  or  a  third  person,  and  not  in  plaintiff. 
Shewsbury  v.  Smith,  14  Pick.  302,  par.  1;  Keane  v.  Cannovan,  21  Cal.  305; 
Branch  v.  Doane,  18  Conn.  242;  Inhabitants  of  Barnstable  v.  Thacher,  3 
Mete.  242;  Hughes  v.  Graves,  39  Vt.  359;  Williston  v.  Morse,  10  Mete.  24; 
Courchaine  v.  Bullion  M.  Co.,  4  Nev.  369.  Besides,  a  location  is  made  valid 
by  the  discovery  of  a  lode  at  any  time  after  the  location,  if  such  discovery  is 
made  before  any  rights  are  acquired  in  the  same  claim  by  another  person. 
North  Noonday  M.  Co.  v.  Orient  M.  Co.,  6  Sawy.  300,  1  Fed.  Rep.  522;  Zol- 
lars  &  Highland  Chief  Con.  M.  Co.  v.  Evans,  2  McCrary,  43,  5  Fed.  Rep.  172. 

A  sufficient  answer  to  the  fourth  ground  has  already  been  made;  that  is  to 
say,  there  was  no  evidence  that  there  had  ever  been  a  valid  location  of  the 
Washington  &  Creole  claim;  but,  in  addition,  what  we  first  said  in  answer  to 
the  third  ground  is  equally  applicable  here. 

The  fifth  ground  was  without  merit.  Plaintiff  was  entitled  to  recover 
nominal  damages  in  any  event,  and  whether  defendants  could  demand  a  de- 
duction of  reasonable  working  expenses  depended  upon  facts  that  should  have 
been  left  to  and  decided  by  a  jury.  We  need  not  decide  what  would  be  the 
legal  result  if  defendants  converted  the  ores  under  a  bona  fide,  but  mistaken, 
belief  that  they  had  a  right  to  appropriate  them;  especially  if  they  had  no  fair 
reason  in  law  to  so  believe.  If  they  were  willful  trespassers,  (a  question  for 
the  jury,)  no  deductions  were  allowable  for  working  expenses.  In  other 
words,  in  that  case  plaintiff  was  entitled  to  the  enhanced  value  of  the  prop- 
erty taken.  Wooden-Ware  Co.  v.  U.  S.,  106  U.  S.  432,  1  Sup.  Ct.  Rep.  398; 
Silsbury  v.  McCoon,  3  N.  Y.  381;  Nesbitt  v.  St.  Paul  Lumber  Co.,  21  Minn. 
491;  lSuth.  Dam.  716. 

It  would  be  manifestly  improper  for  us  to  draw  any  conclusions  from  the 
evidence  before  us  in  relation  to  defendants'  motives,  but  we  are  satisfied 
that,  upon  plaintiff's  case  in  chief,  it  was  the  duty  of  the  court  to  submit  the 
question  of  damages  to  the  jury. 

The  order  of  the  court  granting  a  nonsuit,  and  the  judgment  entered 
thereon,  are  reversed,  and  the  cause  remanded. 


Neppach  and  others  v.  Jordan. 

(Supreme  Court  of  Oregon.    June  13,  18S7.) 

1.  Landlord  and  Tenant— Relationship — Notice  to  Quit. 

While  a  mere  agreement  to  give  a  lease  at  a  future  date  does  not  create  the  rela- 
tion of  landlord  and  tenant,  or  give  to  the  party  with  whom  it  is  made  a  right  to 
the  possession,  yet,  when  the  owner  permits  another  to  go  into  possession  under 
an  agreement  for  a  lease,  a  tenancy  is  created  between  the  parties  which  entitles 
the  person  in  possession  to  notice  to  quit  before  the  owner  can  sue  for  possession  of 
the  land. 

2.  Same — Notice  to  Quit. 

In  Oregon,  ordinarily  10 days' notice  to  quit  is  sufficient;  but,  where  land  is  held 
for  agricultural  purposes,  90  days'  notice  is  necessary  (Misc.  Laws  Or.  Code,  \  11, 
subd.  2.  \  13,  p.  615)  before  an  action  of  forcible  entry  and  detainer  can  be  brought. 

3.  Forcible  Entry  and  Detainer— Character  of  Possession— Province  or  Jury. 

In  an  action  of  forcible  entry  and  detainer,  it  is  error  for  the  court  to  assume 
in  its  charge  to  the  jury  that  defendant's  possesion  was  or  was  not  with  the 
consent  of  the  n'nintiff;    that  is  a  question  for  the  jury  to  determine. 
v.Kp.no.6— 23 
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E.  0.  Dowd,  for  appellant.    Chas.  H.  Hewitt,  for  respondent. 

Lord,  G.  J.  This  was  an  action  of  forcible  detainer,  commenced  in  a  Jus- 
tice's court,  and  in  which  judgment  was  rendered  for  the  plaintiff,  and  by  the 
defendant  appealed  to  the  circuit  court.  A  trial  was  had,  and  a  verdict  was 
found  against  the  defendant  of  guilty,  upon  which  judgment  was  rendered  in 
favor  of  the  plaintiff  for  the  possession  of  the  premises  described  in  the  com- 
plaint. From  this  judgment  the  defendant  has  appealed  to  this  court.  The 
error  assigned  relates  to  certain  instructions  given,  and  the  refusal  to  give 
one  asked  and  the  substitution  by  the  court  of  another  in  lieu  thereof.  Briefly, 
it  may  be  said  that  it  appears  by  the  bill  of  exceptions  that  the  evidence  of  the 
plaintiff  tended  to  show  that  the  defendant  had  entered  into  the  possession  of 
the  premises  without  his  consent,  and  without  any  lease  or  agreement,  writ- 
ten or  verbal,  therefor,  and  had  refused  to  deliver  the  possession  of  the  prem- 
ises after  demand  and  notice  to  quit,  and  had  said  to  the  plaintiff  that  he 
would  "defend  the  possession  with  the  gun."  On  the  other  hand,  the  de- 
fendant, after  denying  the  complaint,  alleged  affirmatively,  and  his  evidence 
as  disclosed  by  the  bill  of  exceptions  tended  to  show,  that  the  plaintiff  had 
verbally  agreed  to  give  him  a  written  lease  for  the  premises  for  five  years  for 
agricultural  purposes;  and  that  he  consented  if  he  (the  defendant)  could 
make  arrangements  with  one  Pike,  who  was  then  in  possession  of  the  prem- 
ises under  a  lease  which  expired  within  a  month,  he  might  enter  thereon,  and 
that,  in  pursuance  thereof,  he  effected  such  an  agreement  with  Pike,  and  was 
in  possession  of  the  premises  when  Pike's  lease  expired  and  he  quit  the  prem- 
ises; but  that  the  plaintiff  had  refused  to  make  the  lease  as  he  had  agreed. 
There  was  also  evidence  tending  to  show  the  character  of  his  occupation,  and 
the  various  things  he  did  while  thus  occupying  it,  based  on  the  expected  or 
promised  lease.  It  was  admitted  that  10  days  before  the  commencement  of 
the  action  the  plaintiff  had  served  a  written  notice  upon  the  defendant,  de- 
manding the  possession  of  the  premises.  This  was  after  Pike's  lease  had  ex- 
pired, and  the  defendant  was  in  the  possession  of  the  land. 

It  will  be  seen,  then,  that  the  plaintiff  claimed  that  he  was  entitled  to  the 
possession  of  the  premises  when  Pike's  lease  expired,  as  the  defendant  had  oc- 
cupied them  without  bis  consent  for  any  purpose,  agricultural  or  otherwise, 
and  had  refused  to  deliver  the  possession,  and  threatened  to  defend  it;  while 
the  defendant  claimed  the  facts  to  be  as  stated,  and  that  his  possession  was 
with  his  consent  and  for  agricultural  purposes,  and  that,  therefore,  he  was 
entitled  to  90  days'  notice  instead  of  10  days'  notice  as  given.  The  theory 
of  the  defendant  is  that  the  relation  of  landlord  and  tenant  existed  between 
the  plaintiff  and  himself.  To  create  that  relation,  the  defendant  must  have 
entered  into  the  possession  of  the  premises  in  subordination  to  the  plaintiff's 
title,  and  with  his  consent,  express  or  implied.  A  mere  agreement  for  a  lease 
does  not  create  a  tenancy,  or  give  to  the  party  with  whom  it  is  made  a  right 
to  the  possession,  (Billings  v.  Canney,  57  Mich.  425,  24  N.  W.  Rep.  159:) 
but  where  the  owner  permits  a  party  to  go  into  possession  under  an  agreement 
for  a  lease  which  he  afterwards  refuses  to  make,  the  case  is  different,  and  the 
relation  of  landlord  and  tenant  does  exist  between  the  parties.  In  such  esse 
his  possession  is  lawful  until  it  is  properly  terminated.  Our  statute  provides 
that  an  action  for  the  recovery  of  the  possession  may  be  maintained  in  the 
case  specified  in  subdivision  2  of  section  11,  when  notice  to  quit  has  been 
served  upon  the  tenant  or  person  in  possession,  for  the  period  of  10  days  be- 
fore the  commencement  thereof,  unless  the  leasing  or  occupation  is  for  the 
purpose  of  fanning  or  agriculture,  in  which  case  such  notice  must  be  served 
for  the  period  of  90  days  before  the  commencement  of  the  action .  Misc.  Laws 
Or.  Code,  §  18,  p.  615.  Subdivision  2  of  section  11,  referred  to,  provides  that 
after  a  notice  to  quit,  etc.,  "or  without  any  written  lease  or  agreement  there- 
for,"' shall  be  deemed  a  case  of  unlawful  holding  by  force.    Now,  the  defend- 
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ant  contends  that  the  possession  or  occupation  of  the  premises  was  with  the 
consent  of  the  plaintiff,  and  in  subordination  of  his  title,  under  a  verbal  prom* 
ise  or  agreement  with  him  to  execute  a  lease  for  five  years  for  agricultural 
purposes,  which,  subsequently  to  his  occupation  made  in  pursuance  thereof, 
the  plaintiff  refused  to  make;  and  that  he  is  therefore,  within  the  purview  of 
the  statute  cited,  a  tenant  or  person  in  possession  or  occupation  of  the  lands 
for  the  purpose  of  agriculture,  and  entitled  to  90  days'  notice.  The  court 
charged  the  jury  "that  if  they  found  that  the  defendant  entered  into  posses- 
sion of  said  premises  without  the  consent  of  William  Neppach,  (the  plaintiff,) 
when  Neppach  was  entitled  to  the  possession,  then  he  would  be  a  mere  tres- 
passer, and  would  not  bo  entitled  to  but  10  days1  notice,  and  it  would  make 
no  difference  whether  the  premises  were  agricultural  lands  or  not."  As  the 
plaintiff  was  entitled  to  the  possession  of  the  premises  upon  the  expiration  of 
Pike's  lease,  unless  he  had  given  his  consent  to  the  occupation  of  the  premises 
by  the  defendant,  under  the  circumstances  indicated,  it  would  seem  to  follow 
if  he  had  not  given  such  consent,  and  the  plaintiff  had  entered  and  held  the 
possession  when  the  plaintiff  was  entitled  to  it,  that  the  defendant  was  a  tres- 
passer, and  not  entitled  to  the  notice  he  claims.  This  is  the  effect  of  the  in- 
struction, and  in  this,  we  think,  there  was  no  error. 

The  court  further  charged  the  jury  "that  if  they  find  the  defendant  entered 
into  the  possession  of  said  premises  without  the  consent  of  William  Neppach, 
but  through  an  arrangement  with  Pike  before  Pike's  term  expired,  then  he 
would  be  in  lawful  possession,  but  would  be  holding  over  under  Pike'*  lease, 
and  consequently  would  only  be  entitled  to  ten  days'  notice,  and  that  it  would 
make  no  difference  whether  the  premises  were  agricultural  lands  or  not."  This 
instruction  is  based  on  evidence  offered  both  by  the  plaintiff  and  the  defend- 
ant. B ut  the  conclusion  which  i t  reaches,  that  the  defendant  in  the  case  stated 
would  be  holding  over  under  Pike's  lease,  and  only  entitled  to  10  days'  notice 
to  quit,  etc.,  is  hardly  correct,  and  is  calculated  to  confuse  and  mislead.  The 
defendant  had  no  assignment  of  the  Pike  lease,  and  did  not  stand  in  his  shoes. 
He  simply  arranged  with  Pike  to  enter  into  possession  according  to  his  verbal 
agreemen  t  with  the  plai  n  tiff  preparatory  to  the  contem plated  lease.  Pike  con- 
senting, they  thus  occupied  together,  but,  when  Pike's  lease  expired,  he  quit 
the  premises,  and  thus  terminated  his  lease.  The  defendant,  therefore,  could 
not  be  holding  over  under  that  lease.  The  consent  which  the  plaintiff  gave 
the  defendant  to  occupy  was  nugatory,  unless  Pike  consented  during  his  lease; 
but  such  consent  was  good  until  it  was  withdrawn,  and  attached  when  Pike's 
lease  expired,  and  inured  to  the  benefit  of  the  defendant  until  his  occupancy 
was  lawfully  terminated.  For  the  defendant  to  have  sustained  the  relation 
to  the  plaintiff  as  Pike  holding  over,  he  would  have  to  have  been  the  assignee 
of  the  Pike  lease.  If,  therefore,  he  entered  without  the  consent  of  the  plain- 
tiff, but  simply  went  into  possession  with  the  assent  of  Pike,  when  the  Pike 
lease  terminated,  and  Pike  vacated  the  premises,  the  defendant  was  not  in  law- 
ful possession,  or  holding  over  under  Pike's  lease.  But  whether  Pike  would 
be  entitled  to  10  or  90  days'  notice  to  quit,  as  a  tenant  holding  over  from  the 
expiration  of  his  lease,  would  depend  on  the  fact  whether  the  leasing  was  for 
the  purpose  of  farming  or  agriculture;  and  as  the  defendant  did  not  succeed 
by  assignment  to  the  Pike  lease,  but  his  rights  depend  on  the  consent  of  the 
plaintiff  to  make  out  the  relation  claimed  to  exist,  his  right  in  no  way  de- 
pended upon,  or  can  be  measured  by,  that  lease.  We  think  this  instruction 
was  error. 

The  next  exception  is  in  refusing  to  give  this  instruction:  That  "if  the 
jury  find  that  the  defendant  occupied  the  premises  in  question  for  agricult- 
ural or  farming  purposes,  then  said  defendant  would  be  entitled  to  ninety 
days'  notice  to  quit  the  premises  before  the  action  of  forcible  entry  and  de- 
tainer could  be  brought;"  and  in  lieu  thereof  instructing  the  jury  that  "if  they 
find  from  the  evidence  that  the  defendant  and  William  Neppach  made  an  oral 
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agreement  that  said  Ncppach  would  make  a  lease  in  writing,  demising  the 
premises  in  controversy  to  the  defendant  for  five  years,  at  a  rent  of  $150  a 
year  in  advance,  and  in  pursuance  of  that  agreement,  and  with  the  consent  of 
said  William  Neppach,  the  defendant  entered  into  the  possession  of  the  prem 
ises,  such  possession  was  lawful  until  defendant's  right  to  possession  should 
be  terminated  in  a  lawful  manner;  and  in  that  case  William  Neppach,  though 
not  bound  to  make  a  five  years'  lease,  could  not  terminate  the  lawful  occupa- 
tion of  the  defendant,  so  created,  without  a  notice  to  quit  of  ninety  days;  and 
if  the  jury  find  the  facts  as  stated  in  this  instruction,  and  further  find  that 
only  ten  days'  notice  to  quit  was  given  the  defendant,  then  the  verdict  should 
be  not  guilty."  Upon  the  assumption  that  the  contemplated  lease  was  for 
the  purposes  of  agriculture  as  alleged,  and  the  evidence  tended  to  prove,  this 
instruction  is  not  only  correct,  but  as  favorable  to  the  defendant  as  he  could 
have  asked.  Nor  is  it  understood  that  any  particular  complaint  is  made 
directly  against  it,  but  that  it  was  not  sufficient  to  exclude  the  instruction 
asked,  or  to  take  its  place.  The  error  in  the  instruction  asked  lies  in  assum- 
ing that  the  possession  of  the  defendant,  as  against  the  plaintiff,  was  with 
his  consent.  That  was  a  fact  to  be  found  before  the  jury  could  proceed  to  the 
consideration  of  the  matter  suggested  in  the  transaction.  The  consent  of  the 
plaintiff  was  essential  to  create  the  tenancy;  and  when  that  is  the  fact  in  dis- 
pute, as  here,  the  question  whether  the  relation  of  landlord  and  tenant  exists 
is  for  the  jury.  Chamberlin  v.  Donahue,  44  Vt.  57;  Rigge  v.  Bell,  5  Term 
li.  471.  But,  for  the  reasons  already  suggested  in  the  second  instruction 
given  and  excepted  to,  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered. 


Putnam  v.  Putnam  and  others. 

(Supreme  Court  of  Arizona.    July  12,  1887.) 

1.  Appeal — When  Lies— Substantial  Right. 

Where  a  bill  to  settle  accounts  between  partners  is  filed,  and  creditors  intervene, 
an  order  determining  that  certain  chattels  levied  upon  were  partnership  assets,  af- 
fects a  substantial  right,  and  may  be  appealed  from.  An  order  refusing  to  dissolve 
a  temporary  injunction  is  not  such  an  order. 

2.  Same — Review  of  Facts. 

Where  there  is  no  motion  for  a  new  trial,  findings  of  fact  are  conclusive. 
{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Pinal  county. 

G.  H.  Oury  and  Edwards  &  Chalmers,  for  appellant.  H.  B.  Summers  and 
Goodrich,  Smith,  Street  &  Goodrich,  for  appellee. 

Barnes,  J.  The  sheriff  of  Pinal  county,  in  order  to  satisfy  execution  in 
his  hands  against  C.  D.  Putnam,  levied  upon  certain  cattle  on  the  range  as 
the  property  of  said  defendant,  and  on  the  sixth  of  April,  1886,  gave  notice  of 
sale  of  all  the  right,  title,  and  interest  of  said  defendant  therein.  Thereafter, 
but  before  the  satisfaction  of  said  execution,  J.  L>.  Putnam  filed  this  bill,  al- 
leging that  himself  and  said  defendant  were  co-partners,  doing  business  in 
the  firm  name  of  Putnam  Bros.,  grazing  cattle  at  large  on  the  Gila  and  San 
Pedro  rivers;  that  the  cattle  were  branded  "P;"  that  defendant  had  become 
indebted  on  account  of  transactions  foreign  to  the  partnership,  and  that  judg- 
ment had  been  recovered  against  him.  The  above  levy  and  sale  was  alleged. 
He  alleged  that  the  partnership  was  indebted  to  him  in  a  large  sum.  He 
prays  for  a  dissolution  of  the  partnership,  for  an  accounting,  and  for  a  distri- 
bution of  the  assets.  He  made  the  sheriff  a  party,  and  asked  that  he  be  en- 
joined from  proceeding  under  execution,  and  a  temporary  injunction  was  is- 
sued restraining  proceedings  until  further  order  of  the  court.  The  judgment 
creditors  intervened,  and  denied  the  partnership.  Issues  were  joined  on  the 
original  bill  of  complaint  and  the  bill  of  intervention.    The  cause  was  tried 
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by  the  court  without  a  Jury,  on  the  issue  denying  the  partnership,  and  the 
court  found  that  the  partnership  existed  as  alleged  and  that  the  property  levied 
upon  was  partnership  property.  The  said  sheriff  and  judgment  creditors 
moved  to  dissolve  the  injunction  theretofore  issued,  which  said  motion  was 
overruled.  The  sheriff  and  the  judgment  creditor  gave  notice  of  appeal  from 
the  judgment,  finding  the  issues  as  above,  and  from  the  order  refusing  to  dis- 
solve the  injunction.  There  is  no  final  decree  settling  the  partnership,  and 
distributing  the  assets,  and  determining  the  rights  of  all  the  parties. 

By  the  act  of  February  14, 1879,  section  349  of  the  practice  act  of  this  terri- 
tory was  amended  so  as  to  provide  that  appeals  may  be  taken  from  a  final  judg- 
ment in  the  district  court,  and  from  an  order  granting  or  refusing  a  new  trial, 
or  which  affects  a  substantial  right  in  an  action  or  special  proceeding.  The 
words  in  italics  are  new.  The  appeal  in  this  case  is  attempted  to  be  prose- 
cuted from  two  orders.  One  is  the  order  which  determines  the  issues  raised 
by  the  intervenors  and  the  sheriff  in  denying  that  a  partnership  existed  be- 
tween the  two  Putnams,  and  in  asserting  that  the  cattle  levied  upon  were  the 
separate  property  of  the  defendant  in  execution.  This  order,  though  not  a 
final  judgment,  does  affect  a  substantial  right,  and  is  such  an  order  as  may  be 
appealed  from.  See  Qurney  v.  St.  Paul,  (Minn.)  80  N.  W.  Hep.  661;  Fish 
v.  Henarie,  13  Fac .  Rep.  760.  The  court  found,  as  a  matter  of  fact,  that  the 
two  Putnams  were  partners,  and  that  the  property  levied  upon  was  and  is 
partnership  property.  No  motion  for  a  new  trial  of  these  issues  was  made, 
and  the  findings  must  be  conclusive.  We  cannot  disturb  them.  Com  p.  Laws, 
§§  2630,  2631.  It  is  the  purpose  of  a  motion  for  a  new  trial  to  enable  the 
court  to  look  into  the  sufficiency  of  the  evidence  to  sustain  the  findings. 

The  other  order  attempted  to  be  appealed  from  is  the  order  refusing  to  dis- 
solve the  temporary  injunction.  This  was  by  no  means  a  final  judgment,  nor 
was  it  an  order  affecting  a  substantial  right.  The  object  and  purpose  of  the 
injunction  was  to  hold  the  property  until  the  final  decree,  which  would  settle  all 
legal  and  equitable  rights  of  all  the  parties  before  the  court.  The  parties  were 
before  the  court,  and  this  property  was  the  subject-matter  of  controversy. 
One  of  the  original  subjects  of  equity  jurisdiction  is  the  settlement  of  part- 
nership matters,  and  it  is  familiar  principle  that,  where  a  court  of  equity  once 
acquires  jurisdiction  of  both  the  parties  and  the  subject-matter  of  a  contro- 
versy, it  has  jurisdiction  to  settle  all  legal  as  well  as  equitable  rights.  This 
had  not  in  this  case  yet  been  done.  The  cause  was  undisposed  of.  Until 
final  disposition  it  was  the  duty  of  the  court  to  retain  control  of  this  property. 
In  doing  so  no  substantial  right  was  affected.  It  was  a  mere  interlocutory 
order,  in  aid  of  the  procedure  of  the  cause.  Before  the  court  makes  a  final 
decree  in  this  cause  the  court  must  ascertain  all  the  assets  of  the  partnership; 
state  the  account  between  the  partners;  ascertain  the  debts  of  the  partner- 
ship, if  any.  The  assets  must  then  be  disposed  of,  by  paying  the  partnership 
debts,  of  the  balance  distributing  to  the  plaintiff  his  portion  of  the  assets. 
The  court  may  then  determine  what  shall  then  be  done  with  the  portion  of 
the  debtor  partner.  All  these  are  matters  for  final  determination  in  this 
case. 

The  judgment  of  the  court  finding  the  partnership  and  ownership  of  the 
property  is  affirmed.  There  can  be  no  appeal  from  the  order,  refusing  to  dis- 
solve the  temporary  injunction. 

Wright,  0.  J.,  Porter,  J.,  concur. 


Herrlich  o.  McDonald.    (No.  12,161.) 

(Supreme  Court  of  California.    June  14,  1887.) 
Appeal — Bond — Mistake  in  Title  op  Case. 

An  undertaking  on  appeal,  in  due  form  of  law,  is  not  rendered  ineffective  by 
a  mistaken  indorsement  of  the  title  of  the  case. 
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2.  Same— Notice  of  Appeal— Misnomer. 

The  true  title  of  a  cause  was  JuHa  Herrlich  v.  Maggie  McDonald,    The  notice  of 
appeal  was  entitled  Julia,  Herrlich  v.  H.  M.  McDonald.    Held  that,  the  notice  being 
sufficient  in  other  respects,  it  was  not  vitiated  by  the  incorrect  title. 
8.  Same— Tea N8CRIPT — Correctness. 

As  against  the  certificate  of  the  clerk,  the  mere  statement  of  counsel,  on  a  mo- 
tion to  dismiss  the  appeal,  that  errors  exist  in  the  transcript,  does  not  establish  the 
fact. 

In  bank.    Appeal  from  superior  court,  San  Francisco  county. 
On  motion  to  dismiss  appeal. 

W.  B.  Tyler,  for  McDonald,  appellant.  Chas.  F.  U anion,  for  Herrlich,  re* 
spondent. 

McKinstrt,  J.  The  order  of  the  superior  court  appealed  from  was  made 
and  entered  February  18,  1887.  Notice  of  appeal  was  filed  and  served  April 
14th,  and  the  undertaking  filed  April  18,  1887.  A  transcript  on  appeal,  duly 
certified,  was  delivered  by  the  clerk  below  to  the  appellant  on  the  twenty-fifth 
day  of  May,  served  on  respondent  on  the  same  day,  and  filed  in  this  court  on 
the  twenty-sixth  May,  1887,  within  40  days  after  the  appeal  was  perfected. 
Respondent  moved  to  dismiss  the  appeal  on  the  ground,  among  others,  that  the 
transcript  was  not  filed  within  the  40  days.  On  the  day  of  the  service  on  him 
of  the  paper  purporting  to  be  a  copy  of  the  transcript,  the  attorney  for  respond- 
ent  notified  appellant  that  he  refused  to  certify  to  the  transcript  as  correct,  in 
his  notice  pointing  out  certain  alleged  errors  and  mistranscriptions  of  the  rec- 
ord or  papers  on  file.  But,  conceding  there  is  any  law  or  rule  which  re- 
quires the  appellant  to  serve  on  the  adverse  party  a  copy  of  the  transcript  to 
be  filed,  it  has  not  been  made  to  appear  to  us,  either  by  additional  certificate 
of  the  clerk  below  or  otherwise,  that  the  alleged  errors  or  mistranscriptions 
exist,  (unless  it  be  in  the  notice  of  appeal.)  Doubtless  the  respondent  is  en- 
titled to  have  filed  here,  at  the  expense  primarily  of  the  appellant,  a  correct 
transcript  of  the  record  below.  But  it  is  not  our  province  now  to  indicate 
how  it  can  be  obtained,  proved,  and  substituted  for  the  transcript  actually 
filed,  if  the  latter  is  incorrect.  As  against  the  certificate  of  the  clerk,  the 
mere  statement  of  counsel  that  errors  exist  does  not  establish  the  fact.  From 
an  examination  of  the  transcript  it  would  seem  that  some  of  the  papers  printed 
in  it  are  in  no  manner  identified  as  having  been  used  on  the  motion.  But  if 
the  consequence  of  such  omission  shall  be  that  the  court  here  will  refuse  to 
look  at  such  papers  when  the  appeal  is  heard  on  the  merits,  the  want  of  iden- 
tification of  some  of  the  papers  will  not  justify  a  dismissal  of  the  appeal. 
Moreover,  the  absence  of  such  identification  is  not  urged  by  counsel  for  re- 
spondent as  a  reason  for  dismissing  the  appeal. 

Respondent  further  contends:  First,  that  no  appeal  has  been  taken;  *eo- 
ond,  that  no  notice  of  appeal  was  filed  or  served.  In  the  certificate  attached 
to  the  transcript  on  file,  the  clerk  certifies  that  an  undertaking  on  appeal,  in 
due  form  of  law,  was  properly  filed.  In  the  additional  certificate,  on  which 
the  motion  to  dismiss  is  based,  he  certifies  that  the  undertaking  filed  was  in- 
dorsed "Julia  Herrlich  v.  H.  M.  McDonald."  The  undertaking,  if  in  due 
form  of  law,  (and  no  other  objection  has  been  made  to  it,)  was  not  rendered 
ineffective  by  a  mistaken  indorsement.  The  copy  of  the  notice  of  appeal,  as 
printed  in  the  transcript,  is  headed  "Title  of  Court  and  Cause."  The  certifi- 
cate of  the  clerk,  presented  on  hearing  of  the  motion  to  dismiss,  shows  that 
the  notice  of  appeal  filed  below  was  entitled  Julia  Herrlich  v.  H .  M .  McDon- 
ald. But  the  notice  was  signed  by  the  "attorney  for  the  defendant;"  the  sub- 
scriber being  the  attorney  for  the  defendant  in  the  action  Julia  Herrlich  v. 
Maggie  McDonald.  It  was  filed  in  the  court  in  which  that  action  had  been 
pending,  and  was  served  on  the  attorney  for  the  plaintiff  therein,  who  ac- 
knowledged service,  "reserving  all  objections."  The  notice  refers  to  an  order 
made  February  18, 1887,  refusing  to  recall  an  execution,  etc.    The  transcript 
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contains  a  copy  of  an  order  entered  on  the  day  last  named  in  the  action  Julia 
Herrlich  v.  Maggie  McDonald,  denying  the  motion  of  defendant,  counsel  for 
plaintiff  herein  being  present,  to  vacate  and  set  aside  an  execution.  The 
reckless  inexactitude  displayed  in  the  preparation  of  the  papers  connected 
with  this  appeal  is  not  to  be  commended.  We  cannot  say,  however,  but  that 
the  notice  described  the  order  in  such  manner  as  clearly  to  identify  it,  and  so 
to  inform  the  respondent  of  the  particular  order  appealed  from. 
Motion  to  dismiss  the  appeal  denied,  without  prejudice. 

We  concur:    Searls,  C.  J.;  Sharpstein,  J.;  McFarland,  J.;  Temple, 
J«;  Fatkuson,  J.;  Thornton,  J. 


n  Cal.  585 

Heoard  v.  Insurance  Co.    (No.  11,073.) 

(Supreme  Court  of  California.    June  22,  1887.) 

Appea  l—Rkhraring. 

Under  Code  Civil  Proc.  Cal.  J  46,  providing  that  ••  every  judgment  of  the  court  in 
bank  shall  be  final,  except  in  cases  in  which  no  previous  judgment  has  been  ren- 
dered in  one  of  the  departments,"  a  rehearing  will  not  be  granted  in  a  case  decided 
in  department,  and  afterwards  in  bank. 

In  bank.    Appeal  from  superior  court,  Plumas  county. 

Action  on  a  policy  of  fire  insurance.  On  second  petition  for  rehearing. 
For  the  decision  in  department,  see  11  Pac.  Rep.  594,  and  for  that  in  bank, 
14  Pac.  Rep.  180. 

B.  W.  McQrazo,  for  appellant.  W.  W.  Kellogg  and  22.  H.  F.  Variel,  for  re- 
spondent. 

By  the  Court.  This  cause  was  heard  and  decided  in  department,  after 
which  a  rehearing  in  bank  was  ordered,  where  the  cause  was  again  heard  and 
decided.  Appellant  now  files  a  second  petition  for  a  rehearing.  The  petition 
is  denied  for  the  reasons — First,  that  an  examination  of  the  record  shows 
no  sufficient  cause  therefor;  and  second,  that  the  constitution  does  not  provide 
for  a  rehearing  of  causes  decided  in  bank,  and  the  statute  (Code  Civil  Proc. 
8  45)  expressly  provides  that  "every  judgment  of  the  court  in  bank  shall  be 
final,  except  in  cases  in  which  no  previous  judgment  has  been  rendered  in  one 
of  the  departments,"  etc.  "Whatever  may  be  the  inherent  right  of  the  court, 
independent  of  statutory  provision,  to  amend,  alter,  modify,  or  set  aside  its 
judgments, — a  question  upon  which  we  express  no  opinion, — we  think  it  clear 
that  the  right  to  petition  for  a  rehearing  should  not  be  recognized  in  cases 
decided  in  department  and  afterwards  in  bank. 

72  Cal.  tax  ■ 

People  «.  Ecxman.    (No.  20,298.) 
(Supreme  Court  of  California.    June  24,  1887.) 

1.  Criminal  Practice — Evidence. 

At  a  trial  for  burglary,  a  witness,  in  answer  to  certain  preliminary  questions  as 
to  whether  the  defendant  made  certain  statements  with  reference  to  the  burglary 
voluntarily,  stated  that  defendant,  speaking  to  him,  "said  he  would  plead  guilty. 
Held,  that  a  refusal  to  strike  out  the  words  quoted  is  not  ground  for  setting  aside  a 
conviction. 

2.  Same— Evidence—  Character. 

A  certificate  of  the  discharge  of  the  defendant  from  the  United  States  army  for 
disability,  which  certifies  his  character  to  be  good,  is  not  admissible  in  evidence, 
at  a  trial  for  burglary,  to  show  the  good  character  of  the  defendant. 
8.  Same— Circumstantial  Evidence— Instruction. 

At  a  trial  for  burglary,  an  instruction  which,  after  directing  the  jury  that  circum- 
stantial evidence  must  exclude  to  a  moral  certainty  every  other  hypothesis  than 
that  of  guilt,  states  that,  "to  convict  upon  circumstantial  evidence,  it  should  be 
such  as  to  produce  nearly  the  same  degree  of  certainty  as  that  which  arises  from  di- 
rect testimony,"  is  not  erroneous;  following  People  v.  Cronin,  34  Cal.  201* 
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In  bank.    Appeal  from  superior  court,  San  Luis  Obispo  county 

Indictment  for  burglary. 

V.  A.  Gregg,  for  appellant.     0,  A.  Johnson,  Atty.  Gen.,  for  respondent. 

McFarland,  J.  The  defendant  was  convicted  of  burglary  in  the  second 
degree,  and  appeals  from  an  order  denying  him  a  new  trial,  and  from  the  judg- 
ment rendered  in  the  case. 

1.  Appellant  contends  for  a  new  trial  for  error  in  refusing  to  strike  out  cer- 
tain testimony  of  the  witness  for  the  prosecution,  McLeod,  who  was  the  sher- 
iff of  the  county.  The  witness  was  asked  if  he  had  heard  the  defendant  make 
any  statements  in  reference  to  the  burglary,  and,  if  so,  were  these  statements 
made  voluntarily.  He  answered  that  he  had,  and  that  they  were  made  vol- 
untarily. Thereupon  defendant's  attorney  "requested  the  privilege  of  asking 
the  witness  preliminary  questions,  to  see  if  the  statement  made  by  the  de- 
fendant to  the  witness  was  voluntary;  and  the  court  granted  the  request." 
The  preliminary  question  having  been  asked,  the  witness  replied:  "I  told  him 
probably,  if  he  was  guilty,  and  pleaded  guilty,  he  would  probably  get  a  shorter 
sentence.  Then  he  told  me  he  wanted  to  see  the  district  attorney.  I  went 
down  and  brought  him  up  into  the  office.  Mr.  Eckman  came  into  the  office, 
and  made  the  statement  that  he  would  plead  guilty  voluntarily."  Defend- 
ant's attorney  then  said:  "I  ask  that  that  be  stricken  out, — that  he  said  he 
would  plead  guilty."  The  court  said,  •'!  deny  the  motion;"  and  the  attorney 
for  defendant  said,  "We  except."  This  is  all  the  record  shows  upon  the  sub- 
ject 

Technically,  the  testimony  was  not  before  the  jury  at  all.  It  was  addressed 
to  the  court  upon  the  preliminary  examination.  In  the  next  place,  a  party 
moving  to  strike  out  the  answer  of  a  witness  must  specify  his  objection  to 
it  in  like  manner  as  he  is  required  to  specify  the  grounds  of  his  objections  to 
a  question.  People  v.  Frank,  28  Gal.  519;  Sill  v.  Reese,  47  Cal.  341.  And 
no  grounds  of  objection  were  stated  here  at  all;  not  even  the  hackneyed  one 
of  "irrelevant  and  incompetent."  But  if  such  objections  to  the  point  here 
sought  to  be  made  ought  to  be  disregarded  in  a  criminal  case,  the  court  did 
not  abuse  its  discretion  or  commit  afatal  error  in  denying  the  motion  to  strike 
out.  The  sheriff  had  not  charged  defendant  with  being  guilty ;  had  not  claimed 
to  have  evidence  against  him;  had  not  threatened  him  in  any  way.  He  did 
not  tell  him,  as  was  told  the  defendants  in  People  v.  Johnson,  41  Cal.  452, 
"there  was  no  use  in  fooling  about  it;  they  may  as  well  confess,  as  there  was 
evidence  enough  to  convict  them."  Moreover,  the  statement  testified  to  was 
not  a  confession.  Under  the  circumstances  we  think  that  it  would  be  going 
too  far  to  reverse  the  case  for  the  denial  of  the  motion,  even  if  defendant's 
counsel  had  stated  the  grounds  upon  which  he  made  it. 

2.  The  second  ground  of  error  assigned  by  appellant  is  the  refusal  of  the 
court  to  allow  in  evidence,  as  proof  tending  to  show  the  good  character  of  the 
defendant,  a  certificate  of  the  discharge  of  the  defendant  from  the  United 
States  army  for  disability,  which  also  certified  his  character  to  be  good.  It 
does  not  appear  what  particular  traits  of  character  were  certified  to  in  the 
document  excluded;  but  we  do  not  know  of  any  rule  which,  upon  the  general 
issue  of  character,  allows  the  introduction  of  written  declarations,  official  or 
otherwise,  made  by  third  parties  out  of  court.  We  think,  therefore,  that  this 
point  is  not  tenable. 

8.  The  appellant  makes  several  objections  to  parts  of  the  instructions  given 
by  the  court  to  the  jury.  The  most  serious  is  the  objection  to  part  of  instru.  /- 
tion  No.  3.  This  instruction  is  on  the  subject  of  circumstantial  evidence; 
and,  while  stating  that  the  circumstances  must  exclude  to  a  moral  certaiDty 
every  other  hypothesis  than  that  of  guilt,  it  includes  this  language:  "To  con- 
vict upon  circumstantial  evidence,  it  should  be  such  as  to  produce  nearly  the 
same  degree  of  certainty  as  that  which  arises  from  direct  testimony."    This 
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instruction  was  given  at  the  request  of  the  district  attorney;  and  It  may  be 
remarked  that  many  prosecuting  officers  seem  to  be  moved  by  some  sort  of 
fascination  to  travel  along  the  very  edge  of  the  precipice  of  error,  when 
they  could  go  just  as  effectively,  and  much  more  safely,  along  the  center  of 
the  beaten  road.  This  hazardous  language,  probably,  had  no  effect  whatever 
on  the  jury,  and  yet  its  propriety  is  extremely  doubtful.  It  happens,  however, 
that  a  good  many  years  ago  this  court  decided  that  a  similar  instruction  was 
not  erroneous;  holding  that  "it  was  but  another  mode  of  telling  the  jury  that 
although,  as  a  general  rule,  circumstantial  evidence,  in  the  nature  of  things, 
may  not  be  so  entirely  satisfactory  proof  of  a  fact  as  the  positive  testimony  of 
credible  eye-witnesses,  yet  they  must  convict  if  they  were  satisfied  of  the 
guilt  of  the  defendant  to  the  exclusion  of  rational  probabilities."  People  v, 
Cronin,  84  Gal.  201.  We  would  not  be  warranted  in  overruling  that  case  on 
the  point  under  discussion,  and  therefore  hold  that  a  new  trial. should  not  be 
granted  in  the  case  at  bar  on  account  of  said  instruction. 

There  are  some  other  exceptions  to  the  instructions,  but  they  are  not,  in  our 
opinion,  well  taken.  The  law  of  the  case  was,  we  think,  properly  and  fairly 
given  to  the  jury. 

Judgment  and  order  affirmed. 

We  concur:   Paterson,  J.,  Thobnton,  J. 

We  concur  in  the  judgment:   Ssabls,  0.  J.;  MoKinstbt,  J.;  SnARP- 

8TELN,  J. 


(78  Cal.  61) 

Ttjbbs  t>.  Wilhotjt  and  others.    (No.  11,785.) 
{Supreme  Court  of  California.    July  1, 1887.) 
L  Public  Lands— Swamp  Lands— Vesting  of  Title. 

The  act  of  congress  of  September  28, 1850,  known  as  the  u Swamp-Land  Act,"  Is  m 
grant  in  prcesenti  of  the  lands  determined  to  be  of  that  character  at  that  date. 
&  Same. 

The  fourth  section  of  the  act  of  congress  of  July  28, 1866,  entitled  M  An  act  to  quiet 
land  titles  in  California, "  provides  that  where  township  surveys  have  been  made 
under  authority  of  the  United  States,  and  the  plats  thereof  approved,  it  shall  be  the 
duty  of  the  commissioner  of  the  general  land-office  to  certify  to  the  state  of  Cali- 
fornia as  swamp  and  overflowed  all  land  represented  on  such  approved  plats  within 
one  year  from  the  passage  of  this  act,  or  within  one  year  from  the  return  or  ap- 
proval of  such  plats.  Held,  that  the  title  to  such  lands  vested  upon  the  approval 
of  the  plats,  and  not  from  the  date  of  the  commissioner's  certificate. 

Department  2.    Appeal  from  superior  court,  San  Joaquin  county. 
7.  B.  Hall,  for  appellants.    J.  H.  Budd,  for  respondent 

Thobnton,  J.  This  is  an  action  of  ejectment.  The  plaintiffs  title  la 
founded  on  a  patent  of  the  United  States  issued  on  homestead  entry  commuted 
to  a  cash  entry,  which  entry  was  made  on  the  eighth  of  May,  1873.  On  thia 
last-named  day  whatever  right  the  plaintiff  had,  attached.  The  defendants* 
title  rests  on  a  patent  of  the  state  of  California,  issued  to  one  Joseph  Kile  on 
the  fifth  day  of  August,  1865,  for  the  land  in  controversy,  purchased  by  said 
Kile  from  the  state  on  an  application  to  purchase  made  to  the  proper  state 
authorities  in  the  month  of  August,  1864.  The  plaintiff  claims  that  the  land 
is  and  was  dry  land  on  the  twenty-eighth  of  September,  1850,  the  date  of  the 
passage  of  the  swamp-land  act,  while  defendants  (who  are  the  executors  of 
Kile)  claim  that  it  'was  swamp  and  overflowed  land  at  the  date  Just  above 
mentioned,  and  that  it  was  conclusively  determined  to  be  such  before  any 
right  of  plaintiff  attached. 

It  appears  from  the  findings  that  in  April,  1864,  a  plat  of  the  survey  of  the 
township  in  which  the  land  in  controversy  is  situated  was  approved  by  the 
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JJnited  States  surveyor  general  for  California.  On  this  approved  township 
plat  the  land  in  suit  was  represented  to  be  swamp  and  overflowed.  On  the 
twenty-third  of  July,  1866,  an  act  of  congress  entitled  "An  act  to  quiet  land 
titles  in  California, "  was  passed.  The  fourth  section  of  that  act  provides, 
among  other  things,  as  follows:  "That  in  all  cases  where  township  surveys 
have  been  or  shall  hereafter  be  made  under  the  authority  of  the  United  States, 
and  the  plats  thereof  approved,  it  shall  be  the  duty  of  the  commissioner  of  the 
general  land-office  to  certify  over  to  the  state  of  California  as  swamp  and 
overflowed  all  the  lands  represented  as  such  upon  such  approved  plats  within 
one  year  from  the  passage  of  this  act,  or  within  one  year  from  the  return  and 
approval  of  such  township  plats." 

It  must  be  considered  as  settled  law  that  the  first  section  of  the  swamp* 
land  act  is  a  grant  in  prcssenU  to  each  state  of  the  swamp  and  overflowed 
Jands  within  its  limits.  "The  words  of  the  first  section  of  the  act,"  say  the 
supreme  court  of  the  United  States  in  Wright  v.  Roseben-y,  121  U.  S.  488,  7 
Sup.  Ct.  Rep.  985,  by  Field,  J.,  "'shall  be  and  are  hereby  granted,'  import 
an  immediate  transfer  of  interest,  not  a  promise  of  transfer  in  the  future. " 
The  provision  made  for  a  patent  in  the  second  section  is  for  the  purpose  of 
furnishing  to  the  grantee  documentary  evidence  that  the  land  was  swamp 
and  overflowed,  and  a  further  assurance  of  title.  See  Owens  \.  Jackson,  9 
Cal.  322;  Summers  v.  Dickinson,  Id.  554;  Kernan  v.  Griffith,  27  Cal.  87; 
Sacramento  VaL  Rec.  Co.  v.  Cook,  61  Cal.  842;  Lux  v.  Hagyin,  10  Pac.  Rep. 
674;  French  v.  Fyan,  93  U.  S.  169;  Wright  v.  Roseberry,  121  U.  S.  488,  7 
Sup.  Ct.  Rep.  985,  and  cases  cited. 

To  make  the  grant  perfect,  the  lands  must  be  identified  as  of  the  character 
granted.  When  the  land  was  clearly  swamp  and  overflowed,  it  could  be 
clearly  identified  as  such  by  parol  evidence.  In  most  cases  such  identification 
from  the  character  of  the  lands  could  be  made  without  difficulty.  In  some 
instances  it  might  not  be  so  easily  done,  and  congress  provided  in  the  act  of 
1850  for  a  mode  of  identification  by  the  secretary  of  the  interior.  This  ac- 
tion by  the  secretary  of  the  interior,  in  identifying  the  land  as  swamp  and 
overflowed,  is  conclusive  against  collateral  attack,  as  the  judgment  of  a  special 
tribunal  to  which  the  determination  of  the  matter  is  submitted;  and,  when 
the  secretary  has  neglected  or  failed  to  make  the  identification,  it  is  competent 
for  the  state  or  its  grantees,  to  prevent  their  rights  from  being  defeated,  to 
identify  the  lands  in  any  other  appropriate  mode  which  will  effect  that  ob- 
ject, as  by  a  resort  to  parol  evidence.  Wright  v.  Roaeberry,  121  U.  S.  488,  7 
Sup.  Ct.  Rep.  985,  and  cases  cited.  But  congress  has  furnished  other  modes 
of  identification,  and  one  of  those  is  set  forth  in  the  portion  of  the  fourth  sec- 
tion of  the  act  of  1866  above  quoted.     Wright  v.  Roseberry,  supra. 

That  the  township  plat  was  approved  in  this  case  long  before  any  right  of 
the  plaintiff  attached  clearly  appears  from  the  findings.  A  copy  of  the  plat 
approved  by  the  United  States  surveyor  general  for  California  was  filed  in  the 
United  States  district  land-office  at  Stockton,  in  which  district  the  land  in 
suit  was  included,  on  the  first  of  July,  1864.  This  copy  was  afterwards,  on  or 
about  July  15, 1865,  withdrawn  from  the  office  by  the  surveyor  general,  above 
mentioned,  by  order  of  the  commissioner  of  the  general  land-office,  and  was 
never  returned  to  that  office,  but  an  exact  copy  of  it  was  subsequently  filed  in 
the  United  States  land-office  for  the  district  then  embracing,  with  other  lands, 
the  land  in  controversy.  We  think  it  clear  from  the  above  that  the  plat  must 
be  considered  as  approved  at  least  as  soon  as  when  first  filed  in  the  land- 
office  in  Stockton. 

From  the  day  of  filing  an  approved  township  plat  in  the  proper  land-office 
the  time  for  making  applications  to  enter  and  purchase  commences  to  run. 
From  such  date  rights  may  attach  in  favor  of  those  applying  to  enter  and  pur- 
chase under  the  laws  of  the  United  States,  and  certainly  such  rights  would  not 
be  allowed  to  attach  unlesB  upon  a  township  plat  approved  by  the  proper  au- 
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"lliority.  Under  these  circumstances  the  township  plat  may  be  considered  as 
approved  at  latest  as  of  July  1,  1864. 

Under  such  a  state  of  facts,  what  effect  on  the  title  to  this  land  has  the 
above-quoted  portion  of  the  act  of  July  23, 1866?  We  are  of  opinion  that  the 
plat  of  the  survey  of  the  township,  including  the  lot  in  controversy  approved 
by  the  United  Stated  surveyor  general  for  California,  was  conclusive  between 
the  state  and  the  United  States,  and  vested  the  title  in  the  state  of  California 
as  of  the  twenty-eighth  of  September,  1850,  the  date  of  the  passage  of  the 
swamp-land  act. 

This  conclusion  is,  in  our  opinion,  sustained  by  the  recent  decision  of  the 
supreme  court  of  the  United  States  in  Wright  v.  Roaeberry,  above  cited.  This 
case  went  to  the  court  above  mentioned  by  writ  of  error  to  this  court.  The 
action  was  ejectment.  The  plaintiff  contended  that  by  virtue  of  the  provisions 
of  section  4  of  the  act  of  July  23, 1866,  there  having  been  an  approved  plat  of 
survey,  the  title  to  the  land  in  suit,  claimed  by  plaintiff  to  be  swamp  and  over- 
flowed land,  vested  in  the  state,  though  the  commissioner  of  the  general  land- 
office  had  never  certified  the  land  ever  to  the  state,  as  required  by  the  act 
above  mentioned.  The  defendants,  who  claimed  as  pre-emptors  under  the 
laws  of  the  United  States,  and  to  whom  patents  had  been  issued  by  the  United 
States  upon  declaratory  statements  made  in  1864,  combatted  this  view,  and 
the  state  court  sustained  the  contention  of  defendants,  holding  that  until  the 
commissioner  had  made  the  certificate  required  by  the  act  the  title  did  not 
vest  in  the  state.  The  supreme  court  of  the  United  States  held  that  this  was 
erroneous,  and  for  this  error  reversed  and  remanded  the  cause.  Its  ruling  is 
that  the  township  plat  having  been  returned  to  the  general  land-office  after 
the  patents  to  the  defendants  were  issued,  was  not  conclusive  against  the 
United  States  that  the  land  was  swamp  and  overflowed;  but,  if  the  township 
plat  had  been  approved  before  the  patents  were  issued,  it  would  have  been 
conclusive  that  the  lands  sued  for  were  of  that  character,  and  that  the  certif- 
icate of  the  commissioner  is  only  an  official  recognition  that  the  lands  are  of 
the  character  designated,  and  of  the  completeness  of  the  segregation.  We  un- 
derstand this  ruling  of  the  highest  court  of  the  United  States  to  be  that,  when 
the  plat  of  the  township  representing  lands  upon  it  to  be  swamp  and  over- 
flowed is  approved,  the  title  to  such  land  vests  in  the  state,  though  the  com- 
missioner has  not  made  the  certificate  required  by  the  act. 

Though,  in  the  case  of  Wright  v.  Rosebeiry,  the  plat  of  the  township  sur- 
vey was  required,  under  another  section  of  the  act  of  1866,  to  be  approved 
both  by  the  United  States  surveyor  general  for  California  and  by  the  commis- 
sioner of  the  general  land-office,  still,  when  it  was  approved,  the  same  effect 
resulted ;  that  is  to  say,  when  the  plat  of  survey  with  the  representation  on  it 
required  by  the  act  had  been  approved,  the  title  to  the  land  designated  on  it 
as  swamp  and  overflowed  vested  in  the  state.  In  the  case  before  us  the  ap- 
proval was  only  required  to  be  made  by  the  United  States  surveyor  general, 
and  when  this  was  done  the  result  followed  as  above  pointed  out.  In  this 
view  we  think  the  ruling  of  the  supreme  court  in  Wright  v.  Roseberry  sus- 
tains the  conclusion  here  reached.  In  this  cause  nothing  had  occurred  by 
which  the  plaintiff  could  have  acquired  a  semblance  of  right  until  long  after 
the  plat  of  the  township  survey  had  been  approved,  and  the  title  had  vested 
in  the  state.  Therefore,  in  accordance  with  the  ruling  of  the  United  States 
supreme  court,  when  the  patent  herein  was  issued,  the  United  States  had 
nothing  which  it  could  grant  to  the  plaintiff.  The  patent  to  the  plaintiff  was, 
then,  issued  without  authority  of  law,  and,  as  against  the  defendants  and  their 
testator,  was  of  no  validity  whatever. 

In  the  conclusion  here  reached  we  have  followed  the  decision  of  the  su- 
preme court  in  Wright  v.  Roseberry,  overruling  the  decision  of  this  court  in 
the  same  case.  As  the  question  involved  is  a  federal  one,  depending  on  the 
construction  of  an  act  of  congress,  we  are  bound  to  follow  the  decision  of  the 
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federal  court  on  the  points  in  controversy,  and  to  disregard  the  decision  of 
this  court  on  the  same  points. 

There  is  nothing  said  in  Heath  v.  Wallace,  11  Fac.  Rep.  842,  which  is  not 
in  accord  with  what  is  said  herein.  In  that  case  the  land  was  not  represented 
on  the  approved  township  plat  as  swamp  and  over  flowed,  but  "subject  to 
periodical  overflow."  We  held  that  this  was  not  representing  the  land  as 
swamp  and  overflowed.  There  are  in  this  state,  and  it  may  be  presumed  in 
every  other  state,  lands  which  are  subject  to  periodical  overflow,  but  which 
are  eminently  fit  for  cultivation,  and  on  which  valuable  crops  of  cereals  are 
grown.  Such  lands  are  not  swamp  and  overflowed,  as  has  been  held  by  this 
court.  See  People  v.  Morrill,  26  Gal.  386;  Keeran  v.  Griffith,  81  Cal.  461; 
Keeran  v.  Allen,  33  Cal.  542. 

We  add  here  that  it  appears  from  the  findings  herein  that  a  hearing  was  in 
1874  ordered  by  the  commissioner  of  the  general  land-office  as  to  whether  the 
land  involved  in  this  case  was  or  not  swamp  and  overflowed,  and  that  such 
hearing  was  subsequently  had,  on  which  it  was  determined  that  it  was  not 
swamp  and  overflowed.  But  the  order  for  a  hearing  was  made  after  the  title 
bad  vested  in  the  state,  and  therefore  the  decision  of  the  federal  land  depart- 
ment, that  the  land  was  not  swamp  and  overflowed,  was  of  no  validity  what* 
ever.  Had  any  right  been  claimed  by  a  pre-emptor  prior  to  the  approval  of 
the  township  map,  such  hearing  might  have  been  ordered  and  had  by  the 
commissioner,  but  certainly  this  cannot  be  so  when  all  right  had  passed  from 
the  United  States  to  its  grantee.  The  title  to  the  land,  under  such  circum- 
stances, had  passed  entirely  beyond  the  control  of  the  United  Stattes  land  de- 
partment, and  beyond  the  power  of  the  federal  government,  unless  the  title 
had  been  procured  by  fraud,  to  redress  which  resort  must  be  had,  not  to  the 
land  department,  but  to  the  judicial  courts. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  directions  to  the 
court  below  to  enter  judgment  for  the  land  in  suit,  and  the  rents  and  profits, 
in  favor  of  the  defendants.    So  ordered. 

We  concur:    Shabpstein,  J.;  McFarland,  J. 

(73  Cal.  68) 

CULBERTSON  «•  KlNEVAN.      (No.  12,046.) 
(Supreme  Court  of  California.    July  1, 1887.) 

L  Tubicptkes — Excessive  Toll — Penalty. 

It  is  only  wheti  a  toll-gatherer  demands  and  receives  more  than  he  la  authorized 
to  collect  that  he  incurs  the  penalty  prescribed  by  the  California  act  of  May  12, 
1853,  providing  (section  31)  that  every  toll-gatherer  who  demands  and  receives  from 
any  person  more  than  he  is  authorised  to  collect  shall  forfeit  to  the  person  ag- 
grieved $10  for  each  offense. 

2.  Samb. 

The  California  act  of  April  28,  1857,  amending  the  act  of  May  12, 185S,  which  au- 
thorizes the  formation  of  corporations  for  the  construction  of  plank  and  turnpike 
roads,  provides  that  the  supervisors  of  the  counties  through  which  such  roads  pass 
shall  fix  the  rate  of  tolls  from  year  to  year;  and  that  any  company  which  takes 
toll,  "  except  as  may  be  fixed  and  prescribed  hv  such  •  •  *  supervisors,"  shall 
forfeit  its  corporate' rights.  Held,  in  a  case  where  the  county  had  not  fixed  any 
rates  since  1869,  that  the  failure  of  the  supervisors  to  fix  rates  for  1883  did  not  sub- 
ject a  toll-gatherer  who  then  took  toll  at  the  rates  prescribed  in  1869  to  the  penalty 
denounced  by  the  act  of  1853. 

Department  2.  Appeal  from  superior  court,  Santa  Barbara  county;  John 
Hunt,  Judge  pro  tern. 

W.  C.  Stratton,  for  plaintiff.  Fernald,  Cope  t&  Boyce,  for  Kinevan,  re* 
spondent. 

SnARPSTEiN,  J.  This  action  is  brought  under  section  81  of  "An  act  to 
authorize  the  formation  of  corporations  for  the  construction  of  plank  and 
turnpike  roads,"  passed  May  12,  1853,  which  provides  that  every  toll-gath- 
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ever  who  demands  and  receives  from  any  person  more  than  he  fa  author- 
ized to  collect,  for  each  offense  forfeits  the  sum  of  $10  to  the  person  aggrieved. 

The  case  was  tried  by  the  court,  which  found  that  in  1868  a  corporation  called 
the  Santa  Barbara  and  Santa  Ynez  Turnpike  Road  Company,  to  continue  foz 
20  years,  was  formed  under  the  act  of  the  legislature  of  May  12, 1853,  and 
that  said  corporation,  in  1869,  constructed  and  opened  its  road  to  the  public 
for  travel,  and  it  has  been  kept  up  and  used  for  that  purpose  ever  since;  that 
for  more  than  15  years  the  defendant  has  been  and  still  is  the  authorized  toll- 
gatherer  on  said  road;  that  on  the  thirtieth  day  of  November,  1883,  the  plain- 
tiff passed  over  said  road  with  two  horses  and  a  wagon,  and  at  the  "San  Mar- 
cos Pass,"  or  w  Pat's  Station, "  so  called,  at  the  toll-gate  on  Santa  Ynez  moun- 
tains, on  said  road  and  in  the  county  of  Santa  Barbara,  paid  to  the  defendant, 
as  toll-gatherer  of  said  road,  $1.50  for  toll  for  passing  over  said  road,  without 
any  objection  whatever;  that  plaintiff  knew  then,  and  had  long  known,  the 
toll-road,  and  had  frequently  passed  over  it  before,  and  had  paid  the  accus- 
tomed rate  of  toll  according  to  the  rate  of  toll  which  he  saw  posted  up  at  the 
gate;  that  defendant  then  appeared  at  the  toll-gate,  and  received  said  toll  as 
toll-gatherer  for  said  corporation,  as  he  had  been  accustomed  to  do  in  all  other 
cases,  and  in  the  belief  that  he  had  good  right  to  collect  and  receive  the  same; 
that  said  sum  so  paid  by  plaintiff  for  toll  was  the  exact  amount  which  plain- 
tiff and  others  had  theretofore  paid  defendant  for  toll  for  the  same  team,  to- 
wit,  two  horses  and  a  wagon,  and  the  same  amount  which  defendant  had  col- 
lected for  such  teams  during  all  the  time  he  had  been  such  toll-gatherer  on 
said  road,  and  the  exact  amount  prescribed  and  fixed  by  the  board  of  super- 
visors of  Santa  Barbara  county  for  toll  on  said  road,  by  its  order,  made  on  the 
fourth  day  of  August,  1869,  and  entered  on  the  minutes  of  said  board  on  that 
day;  that  no  other  order  relating  to  any  of  the  matters  mentioned  in  said  or- 
der, or  to  the  tolls  to  be  charged  by  s»id  turnpike  company,  was  passed  by 
said  board  of  supervisors  before  the  commencement  of  this  action,  to- wit,  on 
the  twenty-eighth  day  of  September,  1884.  And,  as  a  conclusion  of  law  from  - 
the  foregoing  facts,  this  court  finds,  separately,  that  no  action  has  accrued  for 
a  forfeiture,  and  that  plaintiff  is  not  entitled  to  recover  any  penalty  from  de- 
fendant in  this  action,  and  this  cause  ought  to  be  dismissed,  and  that  defend- 
ant recover  his  costs  and  disbursements  in  this  behalf  laid  out  and  expended; 
and  it  is  hereby  so  ordered  and  adjudged,  and  that  judgment  be  entered  in 
this  court  accordingly.  Judgment  was  so  entered,  and  this  appeal  is  from 
the  judgment. 

The  appellant  insists  that  the  judgment  is  not  justified  by  the  findings,  and 
cites  an  act  to  amend  the  act  of  1853  above  referred  to,  approved  April  28, 
1857,  which  provides  "that  such  companies  as  have  already  organized,  or  that 
may  hereafter  organize,  under  the  provisions  of  this  act,  and  the  act  of  which 
this  is  amendatory,  shall  only  be  allowed  to  put  up  and  keep  such  toll-gates, 
demand,  collect,  and  receive  such  tolls,  as  may  be  fixed  and  prescribed  by  the 
board  of  supervisors  of  the  county  or  counties  through  which  such  road  or 
roads  may  pass ;  such  gates  and  tolls  to  be  fixed  and  prescribed  by  such  board 
of  supervisors  as  aforesaid  from  year  to  year.  And  if  any  company  or  com* 
panies  shall  violate  the  provisions  of  this  act,  by  putting  up  any  toll-gate  or 
gates,  or  by  collecting  any  toll  or  tolls,  except  as  may  be  fixed  and  prescribed 
by  such  board  of  supervisors,  as  aforesaid,  such  company  or  companies  shall 
forfeit  all  their  corporate  rights  in  such  road  or  roads,  turnpike  or  turnpikes, 
bridge  or  bridges,  ferry  or  ferries,  to  the  counties  in  which  the  same  may  be 
situated.  Such  company  or  companies  may  be  prosecuted  for  such  violation 
as  aforesaid  before  any  justice  of  the  peace  in  any  township  through  which 
said  road  passes. "  St.  1857,  p.  280.  It  is  claimed  that  the  failure  to  find 
that  this  law  in  all  respects  had  been  complied  with,  and  the  finding  that, 
in  some  respects,  it  had  not  been,  is  fatal  to  the  judgment. 

It  is  apparent  at  a  glance  that  the  penalty  prescribed  by  that  act  is  not  the 
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one  sued  for  in  this  action.  The  statute  does  not  make  the  toll-gatherer 
liable  for  acts  or  omissions  of  the  board  of  supervisors,  or  of  the  corporation 
which  employed  him.  It  is  when  he  demands  and  receives  more  than  he  is 
authorized  by  law  to  collect  that  he  becomes  liable  to  the  party  aggrieved.  In 
this  case  it  is  claimed  that  the  corporation  was  not  entitled  to  demand  and  re- 
ceive anything,  and,  therefore,  that  any  sum  whatever  was  more  than  the 
toll-gatherer  was  authorized  to  collect.  We  think  section  81  of  the  act  of  1853 
does  not  apply  to  such  a  case,  but  to  a  case  where  the  law  authorizes  the  col- 
lection of  some  amount  of  toll,  and  the  toll-gatherer  demands  and  receives 
more  than  that  amount.  If  the  defendant  in  this  case  was  authorized  to  col- 
lect anything,  he  collected  no  more  than  he  was  authorized  to  collect.  If  he 
was  not  authorized  to  collect  anything,  and  did  collect  something,  it  would 
not  be  construing  the  word  "more"  according  to  the  context  and  the  approved 
ufluage  of  the  language  to  say  that  he  collected  more  than  he  was  authorized 
to  collect.  It  is  only  when  a  toll-gatherer  demands  and  receives  more  than 
he  is  authorized  to  collect  that  he  incurs  the  penalty  prescribed.  In  this  case 
it  is  not  found  that  anything  was  demanded  by  the  defendant.  The  finding  is 
that  plaintiff  paid,  and  the  defendant  received,  the  amount  of  the  toll,  and  that 
the  plaintiff  paid  that  amount  "without  any  objection  whatever, "  as  he  had  fre- 
quently done  before.  The  court  does  not  distinctly  find  that  the  defendant 
made  no  demand,  but  the  facts  found  negative  the  idea  that  any  was  made; 
and,  if  none  was  made,  no  penalty  was  incurred,  for  there  must  be  a  demand, 
as  well  as  a  receipt,  of  toll  to  constitute  the  offense.    Judgment  affirmed. 

We  concur:    McFarlakd,  J.f  Thornton,  J. 

78  Cal.  8 

Luco  v.  Brown  and  others.    (No.  11,839.) 

{Supreme  Court  of  California.    June  29,  1887.) 

Judgment— Validity— Defective  Summons. 

In  California  an  injunction  will  not  issue  to  restrain  a  levy  of  execution  on  a 
justice's  judgment  docketed  in  the  superior  court,  when  the  relief  sought  is  based 
on  the  ground  that  the  judgment  is  void  because  the  summons  was  fatally  detect- 
ive. Under  the  law  of  that  state  the  judgment  debtor  has  ample  remedy  at  law,  by 
motion  in  the  justice's  court,  to  arrest  the  execution. 

Commissioners*  decision.    Department  1. 
Appeal  from  superior  court,  San  Diego  county. 

Thos.  J.  Arnold,  for  Luco,  appellant.  Edward  /.  Linforih*  for  respond- 
ents. 

Belcher,  C.  G.  This  action  was  commenced  in  the  superior  court  of  San 
Diego  county  to  obtain  an  injunction  restraining  the  defendants  "from  levy- 
ing upon  or  attaching  plaintiff's  property,  or  any  part  thereof,"  under  an  exe- 
cution issued  upon  a  judgment  rendered  against  plaintiff  in  a  justice's  court 
in  Tuolumne  county. 

The  facts  set  up  in  the  complaint  may  be  briefly  stated  as  follows :  On  the  four- 
teenth day  of  August,  1885,  the  defendant  Brown  tiled  a  complaint  in  a  justice's 
court  in  the  county  of  Tuolumne  against  the  plaintiff  here  and  two  other  per- 
sons, in  which  he  alleged  that  the  defendants  were  indebted  to  him  in  a  cer- 
tain sum  of  money  for  labor  and  services  done  and  performed  by  plaintiff  for 
defendants  at  their  special  instance  and  request.  On  the  twenty-sixth  of  Sep- 
tember following,  Brown  caused  a  summons  to  be  issued  by  the  justice  upon 
his  complaint,  which  was  served  upon  plaintiff  in  the  city  and  county  of  San 
Francisco,  where  he  then,  and  has  ever  since,  resided,  and  was  never  served 
upon  him  in  the  county  of  Tuolumne.  The  summons  so  served  was  defective 
and  void,  because  there  was  not  attached  to  it  a  certificate  under  seal  by  the 
county  clerk  of  the  county  of  Tuolumne,  to  the  effect  that  the  person  issuing 
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the  same  was  an  acting  Justice  of  the  peace  at  the  date  of  the  summons,  as  re- 
quired by  section  849  of  the  Code  of  Civil  Procedure.     On  the day  of 

November,  1885,  Brown  caused  the  default  of  plaintiff  for  not  answering  to 
be  entered  in  the  cause,  and  thereupon  judgment  was  made  and  entered  against 
him  for  the  sum  of  $252.74.  Thereafter  Brown  caused  an  abstract  of  the 
judgment  to  be  filed  in  the  office  of  the  county  clerk  of  the  county,  and  an  ex- 
ecution thereon,  under  the  seal  of  the  superior  court,  to  be  Issued  to  the 
sheriff  of  San  Diego  county.  The  defendant  Bushyhead  is  the  sheriff  of  San 
Diego  county,  and  the  execution  so  issued  has  been  placed  in  his  hands,  and 
under  it  he  is  about  to  levy  upon,  advertise,  and  sell  the  plaintiff's  property, 
situate  in  his  county.  It  is  then  alleged  that  all  the  allegations  in  the  com- 
plaint filed  in  the  justice's  court,  so  far  as  the  plaintiff  here  is  concerned,  are 
untrue;  that  Brown  never  at  any  time  performed  any  work  or  labor  for  plain- 
tiff, at  his  instance  or  request  or  otherwise,  and  that  plaintiff  is  not  and  was 
not,  either  individually,  or  in  connection  with  his  co-defendants,  indebted  to 
Brown  in  the  sum  named  in  his  complaint,  or  in  any  sum  of  money  what- 
ever, and  that  he  never  agreed  to  pay  him  the  sum  alleged  in  his  complaint, 
or  any  other  sura  whatever;  that  plaintiff  never  had  any  notice  or  knowledge 
of  the  commencement  of  the  action  in  the  justice's  court,  (except  from  the 
service  of  said  void  summons  upon  him;)  or  of  the  default  taken,  or  of  the 
judgment  rendered  therein,  or  of  the  issuance  of  the  execution,  until  demand 
was  made  upon  him  by  defendant  Bushyhead,  for  payment  and  satisfaction  of 
the  same;  and  that  the  levy  upon  and  sale  of  the  plaintiff's  property,  under 
the  execution,  will  cloud  his  title  and  do  him  irreparable  injury.  This  action 
was  commenced  on  the  ninth  day  of  February,  1886,  and  on  the  same  day  a 
temporary  injunction  was  granted.  The  defendants  demurred  to  the  com- 
plaint, and,  on  coming  on  to  be  heard,  their  demurrer  was  sustained  and  the 
injunction  dissolved.  The  plaintiff  excepted  to  the  rulings  of  the  court,  and 
now  prosecutes  this  appeal  therefrom. 

Assuming,  as  claimed  by  the  appellant,  that  the  judgment  rendered  against 
him  in  the  justice's  court  was  void,  for  the  reason  that  the  court  never  ac- 
quired any  jurisdiction  of  his  person,  still  it  does  not  follow  that  he  can  main- 
tain this  action.  The  same  question  was  involved  in  Comatock  v.  Clemens, 
19  Cal.  77,  in  which  the  court,  by  Field,  C.  J.,  said:  "The  plaintiff  seeks  to 
enjoin  the  sale  of  certain  personal  property  under  an  execution  issued  upon  a 
judgment  recovered  against  him  in  a  justice's  court,  and  bases  his  claim  for 
relief  upon  the  ground  that  the  court  never  acquired  any  jurisdiction  of  his 
person.  He  avers  that  the  summons  issued  in  the  action,  in  which  the  judg- 
ment was  entered,  was  never  served  upon  him.  If  this  averment  be  true,  he 
has  an  effectual  remedy  by  motion  to  the  court  to  set  the  execution  aside.  The 
justice  possesses  the  power  at  all  times  to  arrest  process  issued  upon  judg- 
ments entered  in  his  docket  which  are  void. "  And  in  that  case  the  judgment 
in  favor  of  the  defendants  was  affirmed. 

The  same  question  was  again  presented  in  Gates  v.  Lane,  49  Cal.  266. 
There  the  plaintiffs  sought  to  enjoin  the  enforcement  of  an  execution  issued 
on  a  judgment  rendered  against  them  in  a  justice's  court,  upon  the  ground 
that  the  summons  had  never  been  properly  served  upon  them.  The  defend- 
ants demurred  to  the  complaint,  and  this  court  said:  "  The  demurrer  was  prop- 
erly sustained.  If  the  judgment  obtained  against  the  plaintiffs  was  void  on 
the  face  of  the  proceedings  in  the  justice's  court  for  want  of  jurisdiction,  as 
the  complaint  avers  it  to  have  been,  these  plaintiffs  had  an  adequate  remedy 
by  motion  in  that  court,  to  arrest  the  execution  and  stay  further  process  on 
the  judgment;  citing  cases.  Nor  did  the  fact  that  the  execution  was  issued 
by  the  county  clerk,  on  a  transcript  of  the  justice's  docket  filed  in  his  office, 
obstruct  the  remedy  by  motion  in  the  justice's  court.  Though  issued  by  the 
clerk,  the  execution  was  subject  to  be  recalled  by  the  justice  who  rendered 
the  judgment," 
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In  Bde  v.  Hazen,  61  Ca!.  360,  it  is  said:  "As  appears  upon  the  face  of  their 
complaint,  the  plaintiffs  discovered  within  forty  days  after  the  entry  of  the 
judgment,  and  within  six  months  after  the  entry  of  their  default,  all  the  facts 
upon  which  they  now  base  their  right  to  have  it  set  aside;  and  if  it  be  con- 
ceded that,  upon  those  facts,  they  are  entitled  to  the  relief  they  now  claim,  it 
is  clear  that  they  had  a  speedy,  complete,  adequate,  summary  remedy  in  the 
same  proceeding,  and  that  the  complaint  shows  no  circumstances  which  entitle 
them  to  maintain  a  separate  and  distinct  equitable  action." 

Upon  the  authority  of  the  foregoing  cases  we  think  the  demurrer  was  prop- 
erly sustained,  and  that  the  order  dissolving  the  injunction  should  be  affirmed. 

We  concur:    Foote,  C;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed. 


Luco  v.  Bushyhead  and  others.    (No.  11,840.) 

(Supreme  Court  of  California,    June  29,  1887.) 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  San  Diego  county. 

Thos.  J,  Arnold,  for  Luco,  appellant.    Edward  J.  Lin,  for  respondents. 

Belcher,  C.  C.  There  is  no  material  difference  between  this  case  and  the  case  of  Luce 
v.  Brown,  ante,  366.  Upon  the  authority  of  that  case  the  order  dissolving  the  injunc- 
tion should  be  affirmed. 

We  concur:    Foote,  C;  Hayne,  0. 

By  the  Coubt.    For  the  reasons  given  in  the  foregoing  opinion,  the  order  is  affirmed. 


78  Cal.  9 

Rosenthal  and  others  t>.  Levy,  Assignee.    (No.  12,016.) 

(Supreme  Court  of  California.    June  29,  1887.) 

Appeal — Final  Order — Insolvency. 

An  order  directing  an  accounting  by  the  assignee  of  an  insolvent  debtor,  who  has 
qualified,  but  who  has  failed  to  render  an  account  witiiin  the  three  months  pre- 
scribed by  section  29  of  the  California  insolvent  act,  is  not  a  final  order,  and  is  not 
appealable. 

Department  1.    Appeal  from  superior  court,  Nevada  county. 

Complaint  by  Rosenthal,  Feder  &  Co.  and  B.  Blumenthal  &  Co.,  respond- 
ents, to  compel  Marcus  Levy,  assignee  of  L.  Hyman,  to  file  his  account. 
There  was  a  decree  for  the  complainants,  ordering  the  account  to  be  filed,  and 
Levy  appealed. 

Thornton  &  Merzbach  and  X.  Burrows,  for  appellant.  John  Caldwell  and 
A*  2).  Mason,  for  respondents. 

Temple,  J.  The  order  appealed  from  in  this  case  is  in  no  sense  a  final  or- 
der, and  is  not  appealable.  Furthermore,  it  is  one  the  court  should  have 
made  of  its  own  motion,  upon  mere  suggestion.  The  assignee  was  apparently 
in  default,  as  he  had  not  complied  with  section  29  of  the  insolvent  act,  which 
required  him  to  render  an  account  at  the  expiration  of  three  months.  The 
assignee  cannot  at  any  time  be  heard  to  object  to  an  order  requiring  him  to 
render  an  account.  The  court  may  require  it  as  often  as  occasion  seems  to 
require.    Appeal  dismissed. 

We  concur;    Paterson,  J.;  McKimstry,  J. 
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78  Cal.  577 

Rose's  Estate.    (No.  12,160.) 

(Sujrreme  Court  of  California.    June  24,  1887.) 

Appeal— Time  of  Taking. 

Code  Civil  Proc.  Cal.  1 1704,  provides  that  in  probate  cases  "  ail  orders  and  de- 
crees of  the  court  or  judge  must  be  entered  at  length  in  the  minute-book  of  the 
court; "  and  section  1715,  that  "the  appeal  must  be  taken  within  60  days  after  the 
order  •  •  *  is  entered."  Held,  that  an  appeal  from  an  order  settling  the  ac- 
count of  an  administrator,  taken  before  the  order  had  been  so  entered,  was  prema- 
ture, and  should  be  dismissed. 

In  bank.    Appeal  from  superior  court,  Tulare  county. 

Wal.  J.  Tuska,  for  appellant.    Stetson  <&  Houghton,  for  respondent. 

8earl8,  C.  J.  This  is  a  motion  to  dismiss  an  appeal  upon  the  ground  that 
it  was  prematurely  taken.  It  appears  from  the  affidavits  on  file  that  on  the 
twelfth  of  March,  1887,  findings  of  fact  and  an  order  or  decree  were  signed 
and  filed  with  the  clerk,  settling  the  account  of  H.  Hirshfield,  the  administra- 
tor of  the  estate  of  Rose,  deceased.  Afterwards,  and  on  the  twenty-seventh 
day  of  April,  1887,  the  administrator  perfected  an  appeal  to  this  court  from 
such  order  or  decree.  At  the  time  of  taking  such  appeal  the  decree  appealed 
from  had  not  been  entered  in  the  minute-book  of  the  superior  court  of  Tulare 
county,  where  the  proceedings  were  had  where  the  cause  was  pending.  In 
probate  cases  it  is  provided  by  section  1704  of  the  Code  of  Civil  Procedure 
that  "all  orders  and  decrees  of  the  court  or  judge  must  be  entered  at  length 
in  the  minute-book  of  the  court."  If  an  appeal  is  taken  in  such  a  case,  it 
"must  be  taken  within  sixty  days  after  the  order,  decree,  or  judgment  is  en- 
tered." The  appeal  in  this  case  was  premature.  People  v.  Center,  66  Cal. 
570,  5  Pac.  Rep.  263,  and  6  Pac.  Rep.  481;  McLaughlin  v.  Doherty,  54  Cal. 
519;  Thomas  v.  Anderson,  55  Cal.  43. 

The  motion  is  granted,  and  the  appeal  dismissed. 

We  concur:  MoKinstrt,  J.;  Thornton,  J.;  Sharfstein,  J.;  Temple, 
J.;  McFarland,  J.;  Paterson,  J. 


74  Cal.  250 

Loughborough,  Adm'r,  etc.,  t>.  MoNevin  and  others.   (No.  9,520.) 
(Supreme  Court  of  California.    Jane  27, 1887.) 

1.  Pledge— Lien— Extinguishment— Tender. 

The  lien  of  a  pledgee  is  extinguished  when  a  tender  of  the  amount  due  on  the 
debt  is  made  according  to  law,  and  is  refused  by  the  pledgee. 

2.  Same— Refusal  to  Deliver— Conversion. 

A  refusal  by  a  pledgee  to  deliver  up  the  pledge  to  an  assignee  of  the  pledge,  upon 
a  sufficient  tender  being  made  by  the  assignee  of  the  amount  due  him,  is  conver- 
sion, and  the  fact  that  the  property  pledged  had  been  attached  by  a  third  person, 
with  whom  the  assignee  had  no  privity,  is  no  justification. 
8.  Same. 

In  an  action  of  trover  to  enforce  the  redemption  of  a  pledge,  the  pledgee  will 
be  held  responsible  for  any  depreciation  in  the  value  of  the  pledge,  after  the  tender 
of  the  amount  due,  and  refusal  by  the  pledgee. 

4.  Same— Intervening  Claimant. 

One  to  whom  a  pledge  has  been  assigned  pending  litigation  concerning  it,  may 
file  a  complaint  in  intervention,  under  section  386,  Code  Civil  Proc.  Cal.,  which  pro- 
vides for  order  of  substitution. 

5.  Tender— Sufficiency. 

Where  one  who  held  certain  shares  of  stock  as  security  for  money  loaned,  de- 
manded payment  of  the  debtor,  which  was  refused,  and  afterwards  an  assignee  of 
the  stock  tendered  to  the  pledgee  the  whole  amount  due  him,  with  interest,  held  a 
sufficient  tender,  under  section  1492,  Civil  Code  Cal.,  which  provides  that  where  de- 
lay in  the  performance  of  an  obligation  is  capable  of  exact  and  entire  compensa- 
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Hon,  and  time  has  not  been  declared  to  be  of  the  essence  of  the  contract;  an  offer 
of  performance,  accompanied  by  an  offer  of  such  compensation,  may  be  made  at 
any  time  after  the  obligation  is  due. 

6.  Same. 

A  tender  to  a  pledgee  of  the  amount  secured  by  the  pledge  is  not  vitiated  by  a 
condition  that  the  pledge  be  delivered  to  the  one  tendering  payment. 

7.  Same. 

A  tender  of  the  amount  due  a  pledgee  by  an  assignee  of  the  pledge  is  sufficient, 
without  bringing  the  money  into  court. 

Department  2.    Appeal  from  superior  court,  San  Francisco. 
Wilson  &  Wilson,  for  appellant.    D.  L.  Smoot,  Ogden  Miles,  M.  2V.  Stone, 
and  B.  B.  Newman,  for  respondents. 

Thornton,  J.  The  plaintiff's  intestate,  sometime  prior  to  October,  1876, 
lent  defendant  Henry  P.  McNevin  a  sum  of  money  for  which  he  received  as 
security  some  shares  of  stock.  On  the  nineteenth  of  July,  1877,  McNevin  as- 
signed "to  defendant  L.  P.  Drexler  his  interest  in  the  stock  above  mentioned, 
in  consideration  that  Drexler  would  assume  the  payment  of  his  debts  due  to 
Casserly  on  said  stock.  This  assignment  Drexler  accepted,  and  on  the  twenty- 
first  of  the  same  month  informed  Casserly  of  such  assignment.  On  receiving 
this  notice,  Casserly,  on  same  day,  declared  his  willingness  to  deliver  the 
stock  to  Drexler  upon  receiving  the  money  secured  by  it.  On  the  twenty- 
second  of  September,  1877,  Drexler  made  a  legal  tender  to  Casserly  of  the 
amount  due  to  him  on  the  stock,  and  demanded  a  delivery  of  it.  Casserly 
made  no  objection  to  the  tender,  admitted  that  it  was  correct  and  sufficient, 
but  refused  to  accept  the  money  and  deliver  the  stock,  on  the  ground  that 
process  of  garnishment  in  the  matter  of  an  order  for  money  against  Henry  P. 
McNevin  in  favor  of  defendant  Teresa  E.  McNevin  had  been  served  on  him  on 
September  1, 1877.  On  tne  twenty-eighth  of  September,  1877,  six  days  after 
the  tender  was  made  and  refused,  this  action  was  commenced  by  Casserly. 
Henry  P.  McNevin,  Teresa  E.  McNevin,  and  Drexler  were  made  defendants 
to  the  action.  The  object  of  the  action  was  to  have  an  account  taken  of  the 
amount  due  by  McNevin  to  him;  that  the  money  found  due  him  be  adjudged 
to  be  paid  him  by  Teresa  E.  McNevin  or  Drexler,  as  either  shall  be  found  en- 
titled thereto;  and  in  default  of  payment  that  the  defendants  be  foreclosed 
of  all  right  of  redemption,  etc.,  for  a  sale,  etc.  H.  P.  McNevin  answered, 
stating  that  he  had,  on  the  nineteenth  of  July,  1877,  sold  and  assigned  the 
stock  to  Drexler  in  good  faith,  for  the  consideration  of  011,000  paid  him  by 
his  vendee.  T.  E.  McNevin  answered,  denying  that  Drexler  ever  purchased 
the  stock  of  Henry  P.  McNevin ;  denied  that  there  was  due  to  Casserly  from 
H.  P,  McNevin  any  sum  greater  than  89,887.27,  secured  as  above  mentioned; 
and  stated  that  she  claimed  a  lien  upon  the  stock  under  executions  issued  in 
the  action  brought  by  her  against  Henry  P.  McNevin,  by  means  of  which  the 
stock  was  attached.  The  executions  mentioned  were  issued  on  orders  made 
in  the  action  just  above  mentioned.  In  the  same  action  an  order  was  made, 
which  was  served  on  Casserly  on  the  sixteenth  day  of  September,  1877,  di- 
recting him  not  to  pay  over  or  transfer  any  property  held  by  him  belonging 
to  H.  P.  McNevin.  Drexler  in  his  answer  set  up  the  assignment  to  him;  the 
notification  to  Casserly  of  this  assignment;  the  tender  to  Casserly,  and  its  re- 
fusal by  him,  as  they  are  set  forth  herein;  and  averred  his  willingness  and 
readiness  to  pay,  and  then  offered  to  pay,  into  court  the  amount  due  Casserly, 
as  the  court  should  direct,  upon  Casserly 's  delivering  to  him  the  stock  held 
by  him  as  security. 

J.  F.  Eagan,  on  the  eighteenth  of  February,  1879,  filed  a  complaint  in  in- 
tervention, in  which  he  averred  an  assignment  to  him  by  Drexler  of  the  stock 
held  by  Casserly  as  security,  and  also  of  all  claim  for  damages  by  Drexler  for 
the  conversion  of  the  stock  thereinafter  mentioned.  He  then  goes  on  to  aver 
the  facts  showing  a  conversion  by  Casserly,  which  are  the  facts  above  set 
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forth  by  Drexler  in  his  answer,  and  the  further  fact  that  Casserly  refused, 
upon  the  tender  made  him  in  September,  1877,  to  accept  the  said  amount 
tendered,  and  deliver  the  slock  to  Drexler.  Casserly  demurred  to  the  com- 
plaint of  Eagan,  which  was  overruled.  He  then  answered  the  complaint  last 
mentioned,  denying  the  conversion  averred.  The  cause  was  tried  and  judg- 
ment rendered  against  Casserly  in  favor  of  Eagan  for  the  sum  of  $15,225  and 
costs.  Casserly  moved  for  a  new  trial,  which  was  denied.  This  appeal  is 
prosecuted  from  the  judgment  and  order  above  mentioned. 

Casserly  held  the  stock  as  a  pledge.  He  so  states  in  his  complaint,  and 
under  section  2924,  Civil  Code,  having  it  in  his  possession,  as  it  was  personal 
property,  it  was  a  pledge  whether  the  title  passed  to  him  or  not.  The  lien  of 
a  pledgee  is  extinguished  when  a  tender  of  the  amount  due  on  the  debt  is 
made  according  to  law,  and  its  refusal  by  the  pledgee.  McCalla  v.  Clark,  55 
Ga.  53;  Raicliff  v.  Vance,  2  Const.  (S.  C.)  239.  Upon  such  tender  being 
made  and  refused,  the  pledgeor  is  entitled  to  the  property  pledged,  and  cer- 
tainly, when  on  or  after  such  tender  a  demand  is  made  for  the  pledge,  which 
is  refused,  a  conversion  takes  place.  See  cases  just  above  cited.  The  refusal 
to  deliver  the  pledged  property  on  demand  is  an  exercise  of  dominion  over  the 
property  of  another  in  defiance  of  the  other's  right,  which  is  a  conversion. 
Dodge  v.  Meyer,  61  Cal.  420,  421.  Such  conversion  is  wrongful,  and  extin- 
guishes the  lien  under  section  2910,  Civil  Code.  See  Rodgers  v.  Qrothe,  58 
Pa.  St.  414;  Davis  v.  Bigler,  62  Pa.  St.  242;  Lawrence  v.  Maxwell,  53  N. 
Y.  19. 

Was  the  tender  in  this  case  made  in  accordance  with  law?  It  was  of  the 
whole  amount,  principal  and  interest,  due  to  Casserly.  The  demand  made  at 
the  same  time  that  the  stock  pledged  be  delivered  to  him,  conceding  it  to  be  a 
condition,  was  one  which  he  had  a  right  to  impose,  as  it  was  concurrent  with 
the  payment  of  the  money  in  accordance  with  Casserly's  promise  in  his  letter 
of  July  21,  1877,  to  Latham  &  King,  the  agents  of  Drexler,  that  on  payment 
of  the  money  he  would  transfer  the  stock,  which  latter  was  communicated  by 
Latham  &  King  to  Drexler.  The  announcing  of  such  condition  did  not  viti- 
ate his  tender.  It  is  so  declared  in  section  1498,  Civil  Code.  See  Wheelock 
v.  Tanner,  89  N.  T.  481. 

The  tender  was  made  fti  time.  The  Code  (section  1490,  Civil  Code)  pro- 
vides that,  where  an  obligation  fixes  the  time  ior  its  performance,  an  offer  of 
performance  must  be  made  at  that  time,  within  reasonable  hours,  and  not  be- 
fore nor  afterwards.  But,  where  an  obligation  does  not  fix  the  time  of  per- 
formance, an  offer  of  performance  may  be  made  at  any  time  before  the  debtor, 
upon  a  reasonable  demand,  has  refused  to  perform.  Section  1491,  Civil  Code. 
The  obligation  of  McNevin  was  to  repay  the  advances  after  a  reasonable  time, 
whenever  he  should  be  thereunto  requested  by  the  plaintiff.  This  was  averred 
in  the  complaint,  and  not  denied  in  the  answer.  The  time  of  performance 
was  not  then  fixed  by  the  obligation.  A  request  to  pay,  which  is  tantamount 
to  a  demand,  was  made  by  Casserly  of  McNevin  on  or  about  the  twenty-sixth 
of  June,  1877,  and  refused.  The  tender  could  not  have  then  been  made  after 
this  demand,  except  for  section  1492,  Civil  Code,  which  provides  as  follows: 
"Where  delay  in  performance  is  capable  of  exact  and  entire  compensation, 
and  time  has  not  been  expressly  declared  to  be  of  the  essence  of  the  obligation, 
an  offer  of  performance,  accompanied  with  an  offer  of  such  compensation,  may 
be  made  at  any  time  after  it  is  due,  but  without  prejudice  to  any  rights  ac- 
quired by  the  creditors,  or  by  any  other  person  in  the  meantime/' 

We  are  of  opinion  that  the  tender  is  good  under  this  last  section,  as  the  in- 
terest offered  was  compensation  for  the  delay.  It  is  said  that  the  plea  of  tender 
by  Drexler  is  insufficient,  for  the  reason  that  he  did  not  bring  the  money  into 
court.  We  think  the  plea  is  sufficient  without  bringing  the  money  into  court. 
This  is  so  held  in  Kortright  v.  Cody,  21  ]*.  T.  343,  354,  366.  The  authori- 
ties referred  to  in  the  cases  just  cited  in  the  opinions  of  Da  vies,  J.,  and  Com- 
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stock,  C.  J.,  sustain  this  rule.  The  plea  here  is  in  accordance  with  section 
1495,  Civil  Code,  and  it  is  expressly  provided  by  section  1504,  Civil  Code,  that 
an  offer  of  payment,  duly  made,  though  the  title  to  the  thing  offered  be  not 
transfered  to  the  creditor,  stops  the  running  of  interest  on  the  obligation,  and 
has  the  same  effect  upon  all  its  incidents  as  a  performance  thereof.  One  of 
these  incidents  is  the  discharge  or  extinction  of  the  lien.  The  rule  laid  down 
in  Kortright  v.  Cudy  is  the  same.    21  X.  Y.  353,  366. 

The  tender  was  not  objected  to  by  Casserly  when  made.  The  lien  baring 
been  extinguished,  Drcxler  was  entitled  to  the  possession  of  the  stock.  Cas- 
seily  then  had  no  right  to  withhold  it  from  Drexler.  We  cannot  see  how  an 
attachment  by  Teresa  McNevin,  a  third  person,  with  whom  Drexler  had  no 
connection  or  privity,  could  justify  the  plaintiff's  intestate  in  his  detention 
of  the  stock.  The  stock  was  the  property  of  Drexler  when  it  was  attached, 
subject  to  the  lien  for  the  debt  due  to  Casserly,  and  the  attachment  of  it,  as 
the  property  of  li.  P.  McNevin,  gave  him  no  right  to  detain  it  from  Drexler, 
when  a  proper  tender  had  been  made  and  refused. 

The  answer  of  Drexler  was,  in  effect,  an  action  to  redeem.  In  such  action, 
whether  the  right  is  enforced  by  an  action  of  trover  or  by  a  bill  pure  and  sim- 
ple to  redeem,  the  pledgee  will  be  responsible  to  the  pledgeor  for  depreciation 
in  the  value  of  the  pledged  property,  after  a  tender  of  the  amount  due  and  the 
refusal  by  the  pledgee.  Qriswold  v.  Jackson,  2  Edw.  Ch.  461,  4  Hill,  522; 
Hathaway  v.  Fall  River  Nat.  Bank,  131  Mass.  14;  Hancock  v.  Franklin 
Ins.  Co.,  114  Mass.  155.  Eagan's  complaint  in  intervention  set  forth  the 
right  to  redeem,  as  well  as  did  the  answer  of  Drexler,  and  in  fact  more  fully, 
by  stating  a  case  of  conversion.  The  action  of  trover  is  a  very  usual  mode  of 
enforcing  a  redemption  of  a  pledge.    See  Jones,  Pledges,  8  561. 

We  are  of  opinion  that  the  complaint  in  intervention  by  Eagan  was  regular, 
and  within  the  statute.    Code  Civil  Proc.  §  386. 

We  find  no  error  in  the  record,  and  the  judgment  and  order  are  affirmed. 

We  concur:    McFarland,  J.;  Sharpstein,  J, 

78  Cal.  I  — — 

People  t>.  Bitancourt.    (No.  20,324.) 
(Supreme  Court  of  California.    June  28,  1887.) 
Exceptions,  Bill  or— Service  op  Notice. 

Under  Pen.  Code  Cal.  \  1174,  which  provides  that  If  the  trial  court,  In  settling  a 
bill  of  exceptions,  refuses  to  allow  an  exception  in  accordance  with  the  facta,  ap- 
plication by  petition  may  be  made  to  the  supreme  court  for  leave  to  prove  excep- 
tions, notice  of  such  application  must  be  served  on  the  court  below  and  on  the  ad- 
verse party. 

In  bank.    Appeal  from  superior  court,  San  Francisco. 
Geo.  H.  Perry,  for  appellant.    Geo.  A.  Johnson,  Atty.  Gen.,  for  the 
People. 

McKinstry,  J.  A  petition  on  behalf  of  defendant  was  presented  to  this 
court  on  the  seventh  day  of  June,  1887,  for  leave  to  prove  exceptions,  which 
the  petitioner  alleged  the  learned  judge  of  the  court  below  had  refused  to 
allow.  Pen.  Code,  1174.  Notice  of  the  application  to  prove  the  exceptions 
was  not  served  on  the  judge  below,  nor  was  it  served  on  the  district  attorney. 
The  provision  in  section  1174  of  the  Penal  Code  is  like  that  in  section  652  of 
the  Code  of  Civil  Procedure. 

In  Re  Estate  of  Hawes,  68  Cal.  413,  9  Pac.  Rep.  456,  this  court  was  of 
opinion  that  notice  of  the  application  should  be  given  the  judge,  and  that 
the  petition  should  set  forth  the  exceptions  taken,  and  the  evidence  in  support 
thereof.  We  understand  this  only  requires  a  general  statement  of  the  tendency 
of  the  evidence,  so  that  the  materiality  of  the  ruling  alleged  to  have  been  ex- 
cepted to  may  appear.  The  attorney  for  the  adverse  party  to  the  action  should 
also  be  notified  of  the  intended  proceeding. 
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On  the  presentation  of  the  petition  of  the  seventh  of  June  this  court  ap- 
pointed the  Hon.  W.  T.  Wallace,  superior  judge,  to  take  proofs,  and  settle 
a  bill  of  exceptions  in  accordance  with  the  facts.  June  13, 1887,  a  bill  of  ex- 
ceptions, duly  certified  by  the  judge  who  tried  the  cause,  was  filed  in  this 
court.  On  the  fifteenth  of  June,  1887,  a  supplemental  petition  was  filed  by 
counsel  for  defendant  herein,  setting  forth  the  filing  of  a  settled  bill  on  the 
thirteenth  of  June  as  aforesaid,  averring  that  the  bill,  as  settled,  "does  not 
conform  to  the  truth,"  and  praying  that  the  Hon.  W.  T.  Wallace  be  di- 
rected to  proceed  to  the  taking  of  proofs  and  settlement  of  a  bill  of  exceptions. 
The  last  petition  is  clearly  insufficient 

The  order  of  the  seventh  June,  1887,  is  set  aside  and  annulled,  and  the  ap- 
plication based  on  the  petition  filed  in  this  court  on  the  fifteenth  June,  1887, 
is  denied  without  prejudice. 

We  concur:  Searls,  0.  J.;  Temple,  J.;  McFarland,  J.;  Sharpstein, 
J.;  Paterson,  J.;  Thornton,  J. 


78CaL7 

People  v.  Monteith.    (No.  20,271.) 

(Supreme  Court  of  California.    June  29,  1887.) 

1.  Labckny— Indictment. 

An  indictment,  in  California,  first  charged  clearly  and  specifically  that  one  A. 
MM  the  defendant,  committed  the  crime  or  grand  larceny  in  stealing  a  horse  of  the 
value  of  $200,  together  with  a  saddle,  bridle,  and  blanket  of  the  value  of  $25.  That 
all  of  said  personal  property  was  the  property  of  Gardner  F.  Williams,  and  was 
stolen,  taken,  and  carried  away,  as  aforesaid;  by  the  said  Gardner  F.  Williams,  etc 
Held%  that  such  indictment  clearly  charged  the  offense  against  defendant,  and  the 
insertion  of  the  name  of  Gardner  F.  Williams  in  the  last  clause  was  evidently  a 
mere  clerical  error,  and  at  most  only  a  defect  of  form  which  could  not  be  taken  ad- 
vantage of  after  verdict. 

2.  Same— Variance. 

An  indictment  charged  the  stealing  of  a  horse.    Held,  evidence  of  the  stealing  of 
a  gelding  is  not  a  variance. 
8.  Evidence—  Experts. 

A  witness  need  not  be  an  expert  to  testify  as  to  a  person's  intoxication. 

Commissioners*  decision.    Department  1. 
Appeal  from  superior  court,  Alameda  county. 

Geo.  A.  Johnson,  Atty.  Gen.,  for  the  People.  A.  P.  Hall  and  Wells,  Whit- 
man &  Havens,  for  appellant. 

Hayne,  C.  The  appellant,  Albert  Monteith,  was  convicted  of  the  crime  of 
grard  larceny  and  sentenced  to  four  years  in  the  state  prison.  Several  points 
are  made  on  the  appeal. 

1.  It  is  contended  that  the  information  is  not  sufficient  to  support  the  judg- 
ment. The  information  first  charges,  clearly,  specifically,  and  in  formal 
phrase,  that  Albert  Monteith  committed  the  crime  of  grand  larceny  in  steal- 
ing a  horse  of  the  value  of  $200,  together  with  a  saddle,  bridle,  and  blanket 
of  the  value  of  $25.  It  then  proceeds  as  follows:  "All  of  said  personal  prop- 
erty was  then  and  there  the  personal  property  of  Gardner  F.  Williams,  and 
was  of  the  aggregate  value  of  $225,  and  was  stolen,  taken,  and  carried  away 
as  aforesaid  by  the  said  Gardner  F.  Williams,  contrary  to  the  form,  force, 
and  effect  of  the  statute,1'  etc. 

The  argument  is  that  this  charges  an  offense  against  Gardner  F.  Williams, 
and  not  against  the  prisoner.  But  it  is  apparent  that  the  insertion  of  the 
name  of  Williams  was  a  mere  clerical  error.  The  information  first  distinctly 
states  that  the  prisoner  stole  the  property,  and  that  it  was  the  property  of 
Williams;  and  it  cannot  be  that  Williams  stole  his  own  property.  Moreover, 
the  statement  in  question  is  that  the  property  was  "stolen,  taken,  and  carried 
away,  as  aforesaid,  by  the  said  Gardner  F.  Williams,"  which  clearly  refers 
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to  the  first  part  of  the  information,  and  shows  that  the  name  of  Williams 
was  not  intended  to  follow.  The  words  last  quoted  may  be  stricken  out  alto- 
gether, without  in  any  degree  impairing  the  sufficiency  of  the  information. 
We  think  that,  taking  the  whole  information  together,  it  sufficiently  charges 
the  prisoner  of  the  crime  of  which  he  was  convicted.  Very  probably  there 
was  a  defect  of  form.  But  defects  of  form  must  be  taken  advantage  of  by 
demurrer.  A  defendant  cannot  be  allowed  to  take  his  chances  of  a  favora- 
ble verdict,  and  hold  in  reserve  the  power  to  have  an  unfavorable  one  set 
aside  for  a  defect  of  form  which  could  easily  have  been  rectified  if  attention 
had  been  called  to  it  at  the  proper  time. 

2.  Part  of  the  defense  was  that  the  prisoner  was  intoxicated  when  he  took 
the  horse.  With  reference  to  this  a  witness  for  the  prosecution,  who  saw  the 
prisoner  a  short  time  before  he  took  the  horse,  was  asked  what  appeared  to  be 
his  condition  as  to  sobriety.  It  is  urged  that,  since  the  witness  was  not  an 
expert,  she  was  not  competent  to  testify  on  this  point.  But  drunkenness  is 
unfortunately  of  such  common  occurrence  that  it  does  not  require  an  expert 
to  pronounce  upon  it.  We  think  the  case  falls  within  the  principle  of  People 
v.  Sanford,  43  Cal.  32,  33. 

3.  The  fact  that  the  information  charged  the  stealing  of  a  horse,  whereas 
the  evidence  showed  the  stealing  of  a  "gelding,"  does  not  constitute  a  vari- 
ance.   People  v.  Pico,  62  Cal.  52. 

The  other  points  made  do  not  require  special  notice.  We  therefore  advise 
that  the  judgment  and  order  be  affirmed. 

We  concur:  Belcher,  C.  C;  Foote,  0. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion.  Judg- 
ment and  order  affirmed. 
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Scott  «.  Superior  Court  of  Yolo  Co.    (No.  12,138.) 
{Supreme  Court  of  California.    June  29,  1887.) 
Appeal— Compromise. 

An  entry  in  the  docket  of  a  justice  of  the  peace,  after  judgment  rendered,  that 
plaintiff  and  defendant  came  into  court  and  settled  on  a  certain  basis,  is  not  con- 
clusive; and  the  payment  of  the  amount  of  the  judgment  into  court  by  defendant 
cannot  deprive  plaintiff  of  his  right  to  appeal  to  the  superior  court. 

In  bank.    Appeal  from  superior  court,  Yolo  county. 

/.  Lambert,  for  petitioner.     G.  P.  Harding  and  R.  Clark,  for  respondent. 

Temple,  J.  One  Hayes  sued  H.  H.  Scott  before  a  justice  of  the  peace  in 
Yolo  county,  to  recover  a  sum  of  money.  Defendant  answered,  offering  to 
permit  judgment  to  be  entered  against  him  for  a  specified  sum.  The  plain- 
tiff declining  to  accept  the  offer,  a  trial  was  had,  in  which  the  plaintiff  recov- 
ered less  than  had  been  offered.  Judgment  was  entered  for  plaintiff  for  the 
amount,  and  also  for  defendant  for  costs.  Defendant  paid  the  amount  of  the 
judgment  into  court.  Afterwards  plaintiff  also  paid  to  the  justice  all  of  the 
costs  which  accrued  at  the  trial.  The  justice's  docket  states,  after  showing 
the  entry  of  payment  and  filing  defendant's  cost-bill :  "  January  17th .  Plain- 
tiff and  defendants  came  into  court  and  settled  on  the  above  basis.  Plaintiff 
paid  witness  fees  for  himself,  $14.60."  It  does  not  appear  that  satisfaction 
of  the  judgment  was  entered  by  the  justice.  The  plaintiff  appealed  to  the  su- 
perior court,  where  a  motion  was  made  to  dismiss  the  appeal  on  the  ground 
that  the  judgment  appealed  from  had  been  satisfied.  Upon  the  hearing  of 
this  motion,  ailldavits  of  various  parties  were  read,  tending  to  show  whether 
the  judgment  had  been  satisfied  or  plaintiff  had  received  the  money  paid  into 
the  justice's  court. 
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"  There  Is  here  no  questldn  of  jurisdictidn.  The  entry  of  the  justice  that 
the  parties  appeared  and  settled  upon  the  basis  is  not  one  which  he  was  re- 
quired to  make  officially;  and,  if  required  to  be  made,  was  not  conclusive.  If 
it  is  to  be  considered  a  jurisdictional  question,  however,  it  was  one  to  be  de- 
termined by  an  inquiry  into  facts  dehors  the  record.  That  investigation  was 
one  which  the  superior  court  had  jurisdiction  to  make,  and  its  conclusion 
upon  that  matter  is  conclusive  in  this  proceeding.  If  the  plaintiff  received 
the  money,  ordinarily  the  superior  court  should  dismiss  the  appeal;  but  this 
fact,  if  it  existed,  did  not  deprive  the  court  of  jurisdiction.  The  mere  pay- 
ment of  the  money  into  court  by  the  defendant,  under  such  circumstances, 
could  not  deprive  the  plaintiff  of  bis  right  to  appeal  if  he  was  dissatisfied  with 
the  judgment.    Writ  denied. 

We  concur:    Searls,  C.  J.;  McFarland,  J.;  Thornton,  J.;  Sharp- 
stein,  J.;  Paterson,  J.;  McKinstrt,  J. 


73Cal.  21 

Doe  v.  Tyley  and  others.    (No.  11,990.) 

(Supreme  Court  of  California.    June  30,  1887.) 
M  nuca— Location. 

Where,  in  making  a  location  of  a  mining  claim  in  the  night-time,  by  mistake  all 
but  one  of  two  of  the  monuments  erected  to  mark  its  boundaries  are  placed  over 
upon  adjoining  claims,  such  location,  if  otherwise  sufficient,  will  be  held  valid  to 
the  extent  to  which  the  claim  was  subject  to  location. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  San  Bernardino  county. 

Action  to  settle  title  to  mining  claim.  Findings  and  judgment  were  for 
defendants.    Plaintiff  appeals. 

JET.  C.  Rolfe  and  /.  C.  Perkins,  for  appellant.  Harris  <&  Allen  and  Paris 
<&  Qoodcell,  for  respondents. 

Belcher,  C.  0.  The  contest  in  this  case  is  about  a  piece  of  mining  ground 
in  San  Bernardino  county.  The  plaintiff  claims  the  ground  under  a  mining 
location  made  by  W.  C.  Stoughton  on  the  twenty-fourth  day  of  June,  1885, 
and  the  defendants  claim  it  under  a  location  made  by  the  defendant  Foster, 
on  the  eighteenth  day  of  July,  1885.  The  ground  in  question  appears  to  have 
been  a  piece  of  vacant  ground  lying  between  other  claims,  having  a  width  at 
its  northerly  end  of  about  14  feet,  and  at  its  southerly  end  of  about  235  feet, 
and  a  length  of  about  700  feet.  It  was  bounded  on  the  easterly  side  by  a 
claim  known  as  the  "Thunderer,"  on  the  westerly  side  by  a  claim  known  as 
the  "Veto,"  on  the  northerly  end  by  two  claims  known  as  "Occidental  No. 
1"  and  "No.  2,"  and  on  its  southerly  end  by  a  claim  known  as  the  "Invin- 
cible." The  principal  question  in  the  case  relates  to  the  validity  of  Stoughton's 
location.  The  court  below  held  the  location  invalid,  because  all  but  one  or 
two  of  the  monuments  erected  to  mark  its  boundaries  were  placed  over  upon 
the  adjoining  claims. 

Stoughton  made  his  location  in  the  night-time.  He  was  told  by  one  Tucker 
that  the  ground  was  vacant,  and  advised  to  locate  it.  He  went  out  with 
Tuck«r  and  marked  off  a  claim,  extending  in  length  from  the  Invincible  to 
the  Occidental,  and  having  a  width  of  about  200  feet  at  its  north  end,  and 
of  a  little  more  than  that  at  its  south  end.  He  erected  a  monument  at 
each  of  its  four  corners,  and  at  about  the  center  of  each  of  its  end  lines. 
He  also  placed  a  notice  of  location  at  the  monument  at  the  center  of  the  south 
line.  The  north-east  corner  monument  was  oyer  on  the  Thunderer  claim, 
the  north-west  one  was  on  the  Veto  claim,  the  center  one  at  that  end  was  on 
one  of  the  Occidental  claims,  and  the  south-east  and  south-west  ones  may 
have  been  slightly  oyer  on  the  Thunderer  and  the  Veto. 
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It  seems  to  be  admitted  that  the  location  would  have  been  a  good  one  if  all 
the  ground  covered  by  it  had  been  vacant,  as  then  it  would  have  been  so 
marked  out  that  its  boundaries  could  be  readily  traced.  But  it  is  insisted  that 
when  Stoughton  placed  his  monuments  upon  adjoining  claims,  which  were 
held  under  valid  locations,  he  was  a  trespasser,  and  could  acquire  no  rights 
by  such  trespassing;  that  his  acts  were  void,  and  he  could  claim  nothing  by 
reason  of  the  monuments  so  placed;  that  the  parcel  of  land  in  controversy 
was  not  so  marked  on  the  ground  that  its  boundaries  could  be  readily  traced, 
and  therefore  his  attempted  location  was  wholly  invalid.  If  this  be  so,  then 
it  must  follow  that  if  the  locator  of  a  mining  claim  should  happen,  through 
mistake  or  otherwise,  to  place  some  of  the  monuments,  necessary  to  mark  out 
his  boundaries,  upon  another's  claim,  though  they  might  be  over  the  line  only 
a  yard  or  a  rod,  still  his  location  must  wholly  fail. 

We  do  not  think  this  is  or  ought  to  be  the  law.  It  is  familiar  history  in 
mining  districts  that  claims  have  often  been  found  to  overlap  one  another  to 
a  greater  or  less  extent.  In  such  cases  the  question  as  to  the  ground  cov- 
ered by  two  locations  has  been,  which  location  was  prior  in  time  and  superior 
in  right?  And  it  has  never  been  held,  so  far  as  we  know,  that  either  of  them 
must  wholly  fail  because  of  the  conflict.  On  the  contrary,  in  so  far  as  the 
ground  taken  was  vacant,  each  location,  if  properly  made  in  other  respects, 
has  been  considered  to  be  valid  and  sufficient. 

We  know  of  no  case  where  the  exact  point  presented  here  has  been  decided. 
In  Richmond  Min.  Co.  v.  Rose,  114  U.  S.  576,  5  Sup.  Ct.  Rep.  1055,  it  ap- 
peared that  140  feet  of  the  east  end  of  the  plaintiffs'  location  was  lost  to  them 
by  the  superior  right  of  the  Tip  Top  claim,  and  yet,  so  far  as  the  record  shows, 
U  was  not  even  suggested  that  the  balance  of  the  location  was  affected  thereby, 
[f  the  point  made  here  is  good,  it  would  seem  that  it  might  have  been,  and 
would  have  been,  made  there.  In  that  case  the  principal  objection  to  the  right 
of  the  plaintiffs  to  hold  the  ground  in  controversy  was  that  the  claim  covered 
800  lineal  feet  of  the  lode  when  there  were  only  three  locators;  and,  under  the 
act  of  congress  and  the  local  laws  of  that  mining  district,  only  200  feet  could 
be  appropriated  to  each  locator.  It  was  claimed,  therefore,  that  the  excess  of 
200  feet  over  the  600  which  the  three  could  locate  rendered  the  whole  claim 
void.  But  the  court  said:  "We  hardly  think  it  needs  discussion  to  decide 
that  the  inclusion  of  a  larger  number  of  lineal  feet  than  two  hundred,  renders 
a  location,  otherwise  valid,  totally  void.  This  may  occur,  and  often  must  oc- 
cur, by  accident  of  the  surveyor,  or  other  innocent  mistake,  when  there  exists 
no  intention  to  claim  more  than  the  two  hundred  feet.  Must  the  whole  claim 
be  made  void  by  this  mistake  which  may  injure  no  one,  and  was  without  de- 
sign to  violate  the  law?  We  can  see  no  reason,  in  justice  or  in  the  nature  of 
the  transaction,  why  the  excess  may  not  be  rejected,  and  the  claim  be  held 
good  for  the  remainder,  unless  it  interferes  with  rights  previously  acquired." 

So,  in  Jupiter  Min.  Co.  v.  Bodie  Con.  Min.  Co.,  11  Fed.  Rep.  666,  it  was 
ruled  that  where  a  location,  otherwise  valid,  exceeds  the  width  allowed  by 
law,  it  is  void  as  to  the  excess,  but  valid  as  to  the  balance.  Why  should  not 
the  law,  thus  declared,  apply  here?  We  think  it  does,  as  "we  can  see  no  rea- 
son, in  justice  or  in  the  nature  of  the  transaction, "  why  a  different  rule  should 
be  adopted. 

In  support  of  their  views,  counsel  for  respondent  cite  several  cases,  but  in 
none  of  them  was  the  question  presented  here  involved.  They  are  chiefly 
cases  where  one  of  the  parties  was  claiming  the  ground  in  controversy  under 
a  relocation,  and  insisted  upon  his  right  to  do  so  because  the  first  locator  bad 
failed  to  do  the  necessary  work  upon  his  claim,  and  had  thereby  forfeited  his 
right  to  hold  it.  Belk  v.  Meagher,  104  U.  S.  279,  is  the  principal  case  cited, 
and  in  that  the  court,  using  the  language  quoted  by  counsel,  said:  "Mining 
claims  are  not  open  to  relocation  until  the  rights  of  a  former  locator  have 
come  to  an  end.    A  relocator  seeks  to  avail  himself  of  mineral  in  the  public 
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lands  which  another  has  discovered.  This  he  cannot  do  until  the  discoverer 
has  in  law  abandoned  his  claim,  and  left  the  property  open  for  another  to  take 
up.  The  right  of  location  upon  the  mineral  lands  of  the  United  States  is  a 
privilege  granted  by  congress,  but  it  can  only  be  exercised  within  the  limits 
prescribed  by  the  grant.  A  location  can  only  be  made  where  the  law  allows 
it  to  be  done.  Any  attempt  to  go  beyond  that  will  be  of  no  avail.  Hence  a 
relocation  on  lands  actually  covered  at  the  time  by  another  valid  and  subsist- 
ing location  is  void;  and  this,  not  only  against  the  prior  locator,  but  all  the 
world,  because  the  law  allows  no  such  thing  to  be  done."  While  this  is  un- 
doubtedly sound  law,  it  evidently  has  nothing  to  do  with  the  matter  in  hand. 

The  other  points  do  not  require  special  notice. 

In  our  opinion,  the  judgment  and  order  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:    Footb,  C;  Hayne,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 


73  Cal.  17 

Pico  t>.  Warner  and  others.    (No.  11,961.) 

(Supreme  Court  of  California,    June  30,  1887.) 

Tbdbto— ExTiNGUisHMmrr. 

The  owner  of  one  of  two  conflicting  land  grants  gave  to  the  owner  of  the  other, 
one  Warner,  a  power  of  attorney  to  dispose  of  the  land  granted  to  him.  This  grant 
was  rejected  by  the  board  of  land  commissioners.  Warner's  was  confirmed.  Held, 
that  Warner,  upon  the  rejection  of  said  grant,  ceased  to  be  a  trustee  for  its  owner, 
and  was  free  to  take,  under  his  grant,  the  land  covered  by  both  grants. 

Commissioners'  decision.    Department  1. 
Appeal  from  superior  court,  San  Diego  county. 

Leach  <&  Parker  and  Byron  Waters,  for  appellant.  Bicknell  cfc  White,  L°vi 
Chase,  and  T.  V.  O'Brien,  for  respondents. 

Belcher,  C.  C.  This  action  was  brought  to  quiet  the  plaintiff's  title  to  a 
tract  of  land  in  San  Diego  county,  containing  26,688  acres.  The  plaintiff 
claims  title  to  the  land  under  a  Mexican  grant  made  to  Jose  Antonio  Pico  in 
1840,  and  the  defendants  claim  under  a  like  grant,  made  to  the  defendant  War- 
ner in  1844.  In  the  court  below  the  findings  and  judgment  were  in  favor  of 
the  defendants.  The  plaintiff  appealed,  and  the  case  comes  here  on  the  judg- 
ment roll. 

The  findings  are  in  substance  as  follows:  On  the  eighth  day  of  June,  1840, 
the  governor  of  California  granted  to  Jose  Antonio  Pico  the  tract  of  land 
known  as  "Agua  Caliente,"  to  the  extent  of  four  square  leagues,  the  same 
being  a  part  of  the  Valle  de  San  Jose,  which  contained  about  ten  square 
leagues,  and  is  now  situated  in  San  Diego  county.  On  the  twenty-eighth  day 
of  November,  1844,  the  governor  of  California  granted  to  the  defendant  J.  J. 
Warner  the  tract  of  land  known  as  the  "Valle  de  San  Jose,M  to  the  extent  of 
six  square  leagues. 

In  January,  1852,  Pico  executed  to  Warner  an  instrument  in  writing,  which 
reads  as  follows:  "Know  all  men  by  these  presents  that  I,  Jose  A.  Pico,  resi- 
dent of  the  city  and  county  of  San  Diego  and  state  of  California,  do  hereby 
make  and  nominate  my  trusty  friend,  Hon.  J.  J.  Warner,  my  attorney  in 
fact,  for  me  and  in  my  name  to  sell  and  dispose  of  a  tract  of  land  situated  in 
San  Diego  county,  being  part  of  said  Warner's  ranch;  and  I  hereby  do  give, 
grant,  and  convey  the  same  unto  him,  so  that  he  can  convey  the  same  in  as 
ample  a  form  as  I  can.  The  same  is  situated,  as  aforesaid,  at  Agua  Caliente 
as  per  title  granted  me  by  Juan  B.  Alvarado,  governor  of  California,  dated 
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eighth  day  of  June,  1840,  and  registered  on  the  second  leaf  of  the  archives  of 
the  Book  of  Records  of  Unoccupied  Lands,  dated  at  Monterey,  hereby  ratify- 
ing all  that  he  may  lawfully  do  in  the  premises.  Given  under  my  hand  and 
seal,"  etc. 

In  May,  1852,  Warner  duly  presented  to  the  board  of  land  commissioners, 
appointed  under  the  act  of  March  3,  1851,  to  ascertain  and  settle  private  land 
claims  in  the  state  of  California,  both  of  the  grants  before  named  for  con- 
firmation. Thereafter  the  Pico  grant  was  rejected,  and  the  Warner  grant 
was  confirmed,  by  the  board,  and  on  appeal  to  the  United  States  district  court 
for  California  the  action  and  decision  of  the  board  in  regard  to  each  of  the 
grants  was  duly  affirmed.  In  pursuance  of  the  confirmation  of  the  Warner 
grant,  the  United  States,  on  the  twentieth  day  of  February,  1880,  issued  to 
Warner  its  patent  for  the  premises  described  in  the  complaint,  including  the 
Agua  Caliente  tract  and  other  lands  not  embraced  in  the  Pico  grant.  Prior 
to  the  commencement  of  this  action,  Jose  Antonio  Pico  conveyed  to  plaintiff, 
by  deed  duly  executed,  all  his  right,  title,  and  interest  in  and  to  the  lands  em- 
braced in  the  patent  to  Warner. 

Upon  these  facts  counsel  for  appellant  insist  that  the  judgment  was  wrong, 
and  should  be  reversed.  Their  contention  seems  to  be  based  upon  the  theory 
that  the  instrument  executed  by  Pico  to  Warner  in  January,  1852,  was  a 
power  of  attorney,  and  that  under  it  Warner  became  the  agent  and  trustee  of 
Pico;  that  having,  as  such  agent  and  trustee,  presented  the  Pico  grant  for 
confirmation,  and  having  prosecuted  the  claim  until  the  grant  was  found  to 
be  invalid  and  was  rejected,  Warner  could  not  afterwards  take  the  land  cov- 
ered by  it  under  his  own  grant,  and,  having  done  so,  must  be  deemed  to  hold 
the  title  to  the  land  in  trust  for  Pico,  and  the  plaintiff,  as  his  grantee. 

We  do  not  see  how  this  theory  can  be  supported.  It  is  not  alleged  or 
claimed  that  Warner  was  an  unfaithful  agent,  or  that  the  grant  was  rejected 
because  of  any  want  of  diligence  on  his  part  in  seeking  its  confirmation, 
and  the  contrary  must  therefore  be  assumed.  Conceding,  then,  that  he  was 
the  trustee  of  Pico,  still  when  the  grant  was  rejected,  without  his  fault,  the 
object  of  the  trust  became  impossible,  and  his  duties  under  it  were  completed. 
The  trust  was  therefore  extinguished,  and  he  was  discharged  from  all  its  obli- 
gations. Sections  2279,  2282,  Civil  Code.  Whether  the  grant  to  Warner 
was  properly  located  or  not  on  land  previously  covered  by  the  grant  to  Pico 
is  a  matter  which  does  not  concern  the  plaintiff.  When  that  grant  was  con- 
firmed it  became  the  duty  of  the  government  to  locate  it,  and  it  must  be  pre- 
sumed to  have  performed  that  duty  properly.  The  plaintiff  had  no  interest  in 
the  grant,  or  in  the  land  selected  under  it,  and  he  cannot,  therefore,  be  heard 
to  question  the  government's  action. 

In  our  opinion,  the  judgment  should  be  affirmed. 

We  concur:    Footb,  C;  Hayne,  C, 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 


7S  Cal.  »  — — 

Stephens  t>.  Doe.    (No.  11,588.) 

(Supreme  Court  of  California.    June  30,  1887.) 

Master  and  Servant— Negligence— Fellow-Servant. 

The  case  of  a  mining  employe,  who  is  injured  by  rock  falling  upon  him  while 
he  was  engaged  in  investigating  the  result  of  a  recent  blast,  at  the  direction  of  the 
foreman,  is  within  Civil  Code  Cal.  \  1970,  which  declares  that  an  employer  is  not 
liable  for  the  injury  of  an  employe  caused  by  the  negligence  of  a  co-employe  engaged 
in  the  same  general  business  with  him,  unless  the  employer  neglected  to  use  or- 
dinary care  in  the  selection  of  the  foreman. 

Commissioners'  decision.    Department  1. 
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Appeal  from  Superior  Court,  San  Bernardino  county. 
RoweU  &  RoweU,  for  appellant.   H.  C.  Rolf  and  /.  C  Perkins,  for  re- 
spondent. 

Footjc,  0.  This  was  an  action  for  the  recovery  of  damages  caused,  as  is 
alleged,  by  injuries  received  by  the  plaintiff  while  employed  as  a  miner  by  the 
defendant.  The  court  below,  after  the  evidence  for  the  plaintiff  had  been  in- 
troduced before  the  jury,  granted  a  nonsuit,  and  from  the  judgment  rendered 
in  the  premises  this  appeal  was  taken. 

From  the  record  it  appears  that  the  plaintiff  sought  employment  from  the  de- 
fendant as  a  miner,  and  was  engaged  and  put  to  work  as  such;  that  under  the 
orders  of  defendant's  foreman  the  plaintiff  set  off  a  blast  in  a  stope  or  sort  of 
chamber  dug  into  the  earth  and  rock,  and  proceeded  to  inspect  the  result  of  the 
blast  in  order  to  discover  if  any  ore  had  been  thrown  down  thereby,  and  that, 
while  in  the  act  of  doing  this,  rocks  which  had  been  loosened  at  the  top  of  the 
chamber  just  alluded  to  fell  upon  him,  crushing  the  bones  of  one  of  his  legs, 
and  otherwise  injuring  him. 

The  plaintiff  contends  that  the  judgment  should  be  reversed,  for  the  reason, 
as  he  alleges,  that  the  carelessness  of  the  defendant  was  the  proximate  cause 
of  the  injury,  and  that  he  (the  plaintiff)  was  not  guilty  of  contributory  negli- 
gence in  obeying  the  order  of  the  foreman,  and  approaching  the  spot  where 
the  blast  had  been  set  off  before  sufficient  time  had  elapsed  to  permit  all  loose 
earth  and  rocks  to  fall  from  the  place  blasted,  and  its  vicinity,  because,  as  he 
claims,  he  was  an  inexperienced  miner,  and  did  not  know  and  appreciate  the 
danger  into  which  he  ran  in  acting  as  he  did.  But  the  facts  as  disclosed  in 
the  record  go  conclusively  to  show  that  the  injury  to  the  plaintiff  happened  by 
reason  of  the  blast  being  setoff,  and  there  is  no  evidence  of  any  carelessness  on 
the  part  of  the  defendant  prior  to  that  time  which  contributed  to  the  plaintiff's 
injuries.  If  there  was  any  carelessness,  it  was  by  the  foreman  who  ordered 
him  to  inspect  the  place  where  the  blast  had  occurred,  and  the  plaintiff  who 
incautiously  approached  it.  But  under  our  statute,  (section  1970,  Civil  Code,) 
as  interpreted  by  this  court,  the  defendant  would  not  be  responsible  for  the 
careless  acts  of  a  person  such  as  the  foreman,  who  was  employed  in  the  same 
general  business  with  the  plaintiff,  unless  the  defendant  is  shown  to  have  neg- 
lected to  use  ordinary  care  in  the  selection  of  the  foreman.  McLean  v.  Blue 
Point  Gravel  M.  Co.,  51  Cal.  257. 

There  is  nothing  in  the  record  which  tends  to  show  that  the  defendant  was 
guilty  of  any  such  negligence,  and  therefore  he  is  not  responsible  for  the  in- 

Juries  which  the  plaintiff  received,  even  if,  not  appreciating  the  danger,  the 
itter  nevertheless  obeyed  the  foreman's  instructions.    For  these  reasons  we 
are  of  opinion  that  the  judgment  of  the  court  below  should  be  affirmed* 

We  concur:    Belcher,  C.  C;  Hayne,  0. 

By  the  Court*  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed* 

73  Cal.  698 

Alhambra  Addition  Water  Co.  v.  Richardson  and  others. 
(Xo.  11,502.) 

{Supreme  Court  of  California.    June  27,  1887.) 

1.  Waters  and  Water-Courses— Right  to  Divert  Water— Prescription. 

Id  an  action  to  maintain  a  riparian  right  to  water,  where  the  defense  was  a  pre- 
scriptive right  of  diversion,  the  effect  of  the  findings,  taken  together,  was  that  de- 
fendants' user  was  actual,  open,  notorious,  exclusive,  continuous,  and  uninter- 
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rupted,  under  a  claim  of  title  as  defendants'  own,  in  hostility  to  plaintiff's  title, 
and  with  plaintiff's  knowledge  and  acquiescence.  Held,  that  the  findings  suffi- 
ciently set  out  the  elements  of  a  prescriptive  title.1 

2.  Same. 

Findings  of  a  jury  which  set  out  that,  "for  five  years  before  action,  and  during 
all  seasons,  excepting  when  the  soil  was  moistened  by  rain,  defendants  had  used 
for  irrigation  and  domestic  purposes  2&  inches  of  water,"  and  that  defendants  were 
owners  of  a  quantity  of  said  water  equal  to  a  constant  flow  of  the  waters  of  said 
canon  of  2 J  inches,  measured  under  a  4-inch  pressure,"  sufficiently  set  forth  a  pre- 
scriptive right  in  defendants  to  a  definite  portion  of  the  water. 

3.  Limitation  of  Actions— Pleading. 

A  right  to  property  founded  upon  the  statute  of  limitations  is  a  prescriptive 
right,  and  under  section  458,  Code  Civil  Proc.  Cal.,  is  sufficiently  pleaded  as  a  de- 
fense by  reference  to  those  sections  of  the  Code  which  bar  the  cause  of  action,  with- 
out setting  out  any  of  the  facts  relied  on. 

4.  Tmal— Special  Findings. 

Facts  found  by  the  jury  need  not  be  set  out  in  the  precise  language  of  the  plead- 
ing, if  the  ultimate  facts  sustaining  the  verdict  necessarily  result  from  those  stated 
in  the  findings. 

6.  Save. 

Where  there  is  no  necessary  conflict  between  the  several  findings  of  a  jury,  the 
court  will  not  strain  the  language  of  a  finding  to  make  out  a  case  of  conflict. 

6.  Appeal— Objection  not  Raised  Below. 

The  rule  that  an  appellate  court  will  not  entertain  an  objection  to  the  sufficiency 
of  a  pleading,  when  such  objection  has  not  been  raised  before  the  court  below,  ap- 
plies whether  the  defense  is  by  way  of  denial,  or  is  an  affirmative  defense. 

7.  Same— Review  op  Evidence. 

The  findings  of  a  jury  will  not  be  set  aside  on  the  ground  that  they  are  unsup- 
ported by  evidence,  where  there  is  a  substantial  conflict  in  the  evidence. 

Commissioners'  decision.    In  bank. 
Appeal  from  superior  court,  Los  Angeles  county. 

Chapman  <&  Hendrick  and  Qlassell,  Smith  &  Pattern,  for  appellant.  Wells, 
Van  Dyke  <fe  Lee  and  Bicknell  <&  White,  for  respondents. 

Hayne,  G.  Action  to  maintain  a  riparian  right  to  water;  defense,  a  pre- 
scriptive right  of  diversion.  The  first  point  made  on  behalf  of  the  appellant 
is  that  the  answer  does  not  sufficiently  set  forth  the  prescriptive  right  relied 
on.    We  think  the  point  cannot  prevail  for  two  reasons. 

In  the  first  place,  if  it  be  conceded  that  the  answer  is  defective,  it  is  a  case 
of  mere  defects,  and  not  of  total  absence  of  averment;  and  the  pleading  was 
treated  as  sufficient  at  the  trial.  Nearly  all  the  defendants'  evidence  bore 
more  or  less  directly  upon  the  question  of  prescriptive  right.  It  was  the  main 
question  litigated,  and  in  all  the  voluminous  record  before  us  there  is  not  a 
single  objection  raising  the  question  of  the  insufficiency  of  the  pleading.  The 
case  was  evidently  tried  on  the  theory  that  it  was  sufficient,  and  the  plaintiff 
cannot  be  permitted  to  raise  the  question  for  the  first  time  in  the  appellate 
court.  White  v.  San  Rafael  &  S.  Q.  Co.,  50  Gal.  419.  It  is  argued  that  this 
decision  relates  to  denials  only;  but  the  rule  extends  to  affirmative  defenses 
as  well.  King  v.  Davis,  34  Gal.  106;  Hutohings  v.  Castle,  48  Gal.  153;  Pacific 
Bridge  Co.  v.  Kirkham,  54  Cal.  561. 

But  we  think  the  answer  is  sufficient  on  another  ground.  It  set  up  the 
statute  of  limitations  by  reference  to  sections  of  the  Code  of  Civil  Procedure, 

1  "Respecting  rights  in  waters  and  water-courses  acquired  by  prescription,  see  Dority 
v.  Dunning,  (Me.)  6  Atl.  Rep.  6;  McConnell  v.  American  Bronze  Powder  Co.,  (N.  J.)  5 
Atl.  Rep.  785,  and  note;  Mueller  v.  Frnen,  (Minn.)  30  N.  W.  Rep.  886;  Ware  v.  Walker, 
(Cal.)  12  Pac.  Rep.  475;  Cagle  v.  Parker,  (N.  C.)  2  8.  K.  Rep.  76;  Levet  v.  Lapeyrol- 
lerle,  (La.)  1  South.  Rep.  672. 
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in  accordance  with  the  provision  of  section  458  of  that  Code.  This  was  a 
sufficient  pleading  of  the  prescriptive  right  claimed.  The  Code  expressly  pro- 
vides that  the  statute  of  limitations  may  be  pleaded  in  that  manner,  and  a 
right  to  property  founded  upon  the  statute  of  limitations  is  a  prescriptive 
right.  According  to  some  writers,  the  term  "prescription"  covers  both  senses 
in  which  the  word  "limitation"  has  been  used;  that  is  to  say,  as  conferring  a 
right  and  as  taking  away  a  remedy  merely.  See  Ang.  Lim.  c.  1.  In  the  case 
of  Billings  v.  Hall,  7  Cal.  4,  Chief  Justice  Murray,  delivering  the  opinion, 
said:  "Statutes  of  limitation  are  designed  to  affect  the  remedy,  and  not  the 
right  or  contract.  *  *  *  Prescription  is  defined  by  civilians  to  be  a  right 
by  which  a  mere  possessor  acquires  the  property  of  a  thing  which  he  possesses, 
by  the  continuance  of  his  possession  during  the  time  fixed  by  law.  *  *  * 
So  that  the  difference  between  statutes  of  limitation,  as  they  are  known  to  the 
courts  of  common  law,  and  the  law  of  prescription,  consists  in  this:  that  the 
one  confers  a  right  and  the  other  takes  away  a  remedy. "  But,  while  this  doc- 
trine as  to  the  effect  of  statutes  of  limitation  still  obtains  with  respect  to 
rights  resting  in  contract,  (McCormick  v.  Brown,  36  Cal.  184;  Grant  v.  Burr, 
54  Cal.  900,)  it  has  been  the  settled  rule  ever  since  the  case  of  Arrington  v. 
Liscom,  34  Cal.  365,  that  the  possession  of  property  of  the  requisite  character 
and  time  confers  a  title  to  the  property.  Cannon  v.  Stockman,  36  Cal.  540; 
San  Francisco  v.  Fulde,  37  Cal.  352;  Williams  v.  Sutton,  43  Cal.  73;  Sharp 
v.  Blankenship,  59  Cal.  289;  Johnson  v.  Brown,  63  Cal.  393.  So  far,  there- 
fore, as  the  title  to  property  is  concerned,  or,  at  all  events,  so  far  as  the  title 
to  real  property  is  concerned,  prescription  and  limitation  are  convertible 
terms;  and  a  plea  of  the  proper  statute  of  limitations  is  a  good  plea  of  a  pre- 
scriptive right.  The  language  of  decisions  with  reference  to  water-rights  has 
been  in  accordance  with  this  view.  See  Crandall  v.  Woods,  8  Cal.  144;  Camp- 
bell v.  West,  44  Cal.  646;  Cave  v.  Crafts,  53  Cal.  135. 

But  it  is  contended  that  there  is  no  finding  upon  this  plea  of  the  statute. 
There  is  no  finding  in  the  words  of  the  plea.  But  it  is  not  necessary  that  the 
facts  should  be  stated  in  the  finding  in  the  language  of  the  pleading.  Clary 
v.  Haditt,  67  Cal.  286,  7  Pac.  Rep.  701.  Where  "probative  facts  are  found, 
and  the  court  can  declare  that  the  ultimate  facts  necessarily  result  from  the 
facts  which  are  found, "  the  finding  is  sufficient.  Coveny  v.  Hale,  49  Cal.  555; 
People  v.  Hagar,  52  Cal.  189;  Osborne  v.  Clark,  60  Cal.  623. 

Then,  do  the  findings  sufficiently  set  forth  the  elements  of  the  prescriptive 
right  relied  on?  The  jury  returned  answers  to  various  questions  put  to  them 
in  relation  to  the  defendants'  use  of  the  water,  among  which  are  the  following, 
which,  for  convenience  of  reference,  we  will  number  as  follows,  viz.: 

"  (1)  Have  the  defendants  uninterruptedly  used  any  waters  from  the  Kewen 
canon  for  any  period  of  time?  If  so,  for  how  long  a  time,  and  from  what 
time  to  what  time?  Answer*  Yes,  during  the  time  of  the  occupancy  of  the 
defendants. 

"(2)  Have  the  defendants  used  any  of  the  waters  of  the  Kewen  canon  un- 
der a  claim  of  right?  If  so,  for  how  long  a  time,  and  from  what  time  to  what 
time?    A.  Yes;  from  1867  to  the  present  time. 

"(3)  Have  the  defendants  peaceably  used  any  of  the  waters  of  the  Kewen 
canon  under  a  claim  of  right?    A.  Yes. 

"  (4)  Did  the  plaintiff,  or  its  grantor,  the  Lake  Vineyard  Land  &  Water  As- 
sociation, know  that  the  defendants  were  using  any  of  said  waters  under  a 
claim  of  right  or  adversely?    A.  Yes. 

"(5)  Have  the  defendants  exclusively,  continuously,  and  uninterruptedly 
used  any  portion  of  the  waters  of  the  Kewen  canon?  If  so,  from  what  time 
to  what  time?    A.  Yes;  from  1867  to  the  present  time. 

"(6)  Has  the  plaintiff  and  its  grantor,  the  Lake  Vineyard  Land  &  Water 
Association,  knowing  that  the  defendants  claimed  to  use  any  of  the  waters  of 
the  Kewen  canon  adversely,  acquiesced  therein.    A*  Yes. 
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"(7)  Did  said  Wilson  [one  of  plaintiff's  predecessors]  at  all  times  during 
his  life-time,  acquiesce  in  defendants'  use  of  said  water  on  their  said  lands? 
A.  Yes. 

"(8)  Has  not  the  plaintiff  and  its  predecessors  known  for  more  than  five 
years  prior  to  the  commencement  of  this  action  that  defendants  claimed  the 
water-rights,  easements,  and  privileges  asserted  and  claimed  in  the  answer? 
A.  Yes. 

"(9)  Have  or  have  not  defendants  and  their  predecessors,  for  more  than 
twenty  years,  made  such  claim,  and  asserted  and  maintained  it?  A,  Yes,  they 
have. 

"(10)  Has  or  has  not  such  use,  during  said  time,  been  made  by  defendants 
openly,  notoriously,  and  under  a  claim  of  right,  and  adversely  to  all  the  whole 
world?    A.  Yes;  it  has. 

"(11)  Have  or  have  not  defendants,  for  more  than  five  years  prior  to  the 
commencement  of  this  action,  continuously,  notoriously,  under  claim  of  right, 
and  adversely  to  the  whole  world,  used  and  appropriated  upon  their  said  land 
the  water  in  controversy  herein?    A.  Yes;  they  have. 

"(12)  Did  defendants,  or  either  of  them,  ever  admit  to  B.  D.  Wilson,  or  to 
his  successors,  that  their  rights  to  the  use  of  the  water  of  the  Kewen,  or  Mill 
canon,  was  dependent  upon  the  wishes  of  Wilson,  or  his  successors,  or  was 
otherwise  than  absolute?    A.  No." 

Do  these  findings  sufficiently  set  forth  the  elements  of  a  prescriptive  right 
to  any  portion  of  the  water  of  Kewer  canon?  The  appellant  cites  the  case  of 
linger  v.  Mooney,  68  Cal.  595,  as  correctly  laying  down  the  requirements  of 
an  adverse  psssession.  Accepting  the  statement  in  the  opinion  in  that  case 
as  correct,  and  applying  it  to  the  above  findings,  we  think  they  are  sufficient. 

ia)  The  user  was  actual,  open,  and  notorious.  See  findings  11,  10,  5,  2,  and 
.  Being  open  and  notorious,  it  could  not  have  been  secret  and  clandestine. 
Moreover,  it  is  expressly  found  that  the  plaintiff  and  its  predecessors  knew 
of  the  adverse  use,  (see  findings  8,  6,  and  4,)  and  acquiesced  in  it.  See  find- 
ings 7  and  6.  (6)  It  was  in  hostility  to  the  plaintiff's  title.  The  word 
"hostility"  is  not  used.  But  it  is  found  that  the  use  was  "adversely  to  the 
whole  world,"  (see  findings  11  and  10,)  and  "under  a  claim  of  right."    See 


findings  11, 10,  9,  4,  8,  and  2.  (c)  It  was  under  a  claim  of  title  as  defend- 
ants' own.  See  finding  11,  10,  9,  4,  3,  and  2.  (d)  It  was  exclusive  of  any 
other  right.  This  seems  to  us  to  follow  from  the  fact  that  it  was  under  a 
claim  of  right,  and  adversely  to  the  whole  world,  as  shown  above.  But  in 
addition  to  this  the  word  "exclusively"  is  used.  See  finding  5.  (e)  It  was 
continuous  and  uninterrupted.    See  findings  11,  5,  and  1. 

The  fallacy  of  the  argument  of  the  ingenious  counsel  for  the  appellant  is  in 
assuming  that  each  finding  must  be  considered  separately,  and  that  one  cannot 
be  "helped  out"  by  the  others.  The  counsel  treats  the  findings  as  if  they 
were  dug  up  from  the  ruins  of  ancient  cities  at  different  epochs.  But  we 
think  they  must  be  read  together.  That  is  the  rule  with  reference  to  the  find- 
ings of  a  judge.  "  The  findings  of  a  court  cannot  be  altogether  detached  from 
each  other,  and  considered  piece-meal.  If  a  particular  finding  be  doubtful  or 
obscure,  reference  may  be  had  to  the  context  for  the  purpose  of  ascertaining 
the  true  meaning."  Millard  v.  Hathaway,  27  Cal.  140,  141;  Kimball  v. 
Lohmas,  81  Cal.  156;  Polack  v.  McGrath,  38  Cal.  669.  And  we  see  no  rea- 
son why  the  same  rule  should  not  be  applied  to  a  special  verdict. 

Beading  these  findings  together,  we  think  they  sufficiently  show  an  adverse 
user  of  some  portion  of  the  water  of  Kewen  canon.  What  portion?  This 
question  is  answered  by  other  findings,  which  we  will  designate  as  follows: 
"(a)  Did  the  defendants  si  nee  the  year  1870  use  the  water  in  question  for  the 
purpose  of  irrigation,  domestic  use,  and  stock  purposes,  at  all  times  when  the 
same  was  necessary  for  such  purposes,  under  a  claim  ot  right?  Answer,  Yes. 
(6)  What  quantity  of  water  is  required  to  irrigate  defendants'  premises,  and 
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for  their  domestic  purposes,  in  the  same  manner  as  has  been  used  by them  for 
the  five  years  immediately  before  the  cominencemen t  of  this  action  ?  A .  T  wo 
and  one-third  inches,  (c)  During  what  seasons  of  the  year  is  water  required 
upon  defendants'  lands  for  irrigating  purposes,  and  what  quantity  of  water 
is  required  for  irrigating  purposes  only?  A.  During  all  seasons,  excepting 
when  the  soil  is  moistened  by  the  rains.  Two  and  one-fourth  inches,  (d) 
What  quantity  of  water  is  necessary  for  the  domestic  use  of  the  defendants? 
A.  One-twelfth  of  an  inch."  And  in  its  supplementary  findings  the  court 
found  that  the  defendants  are  the  owners  of  a  quantity  of  said  water  "equal 
to  a  constant  flow  of  the  waters  of  said  canon  of  two  and  one-third  inches, 
measured  under  a  four-inch  pressure." 

Heading  all  these  findings  together,  we  think  they  sufficiently  set  forth  a 
prescriptive  right  in  defendants  to  a  definite  portion  of  the  water. 

But  it  is  earnestly  contended  that  the  findings  are  contradictory  It  is  said 
that  the  findings  as  to  an  adverse  user  by  the  defendants  are  in  contradiction  of 
the  following  findings,  viz.:  "Did  J.  H.  Carpenter,  during  the  time  he  oc- 
cupied the  place  known  as  the  Richardson  place,  assert  any  ownership  in  any 
portion  of  the  waters  of  Kewen  canon?  Answer.  Yes.  Did  said  Carpenter 
use  any  of  said  waters  by  the  permission  of  and  under  license  from  B.  D. 
Wilson?    A.  Yes." 

The  argument  is  that  if  Carpenter's  use  was  by  the  permission  of  Wilson, 
it  could  not  have  been  adverse  to  him.  But  who  is  Carpenter,  and  when  did 
he  occupy  the  place  "known  as  the  Richardson  place?"  There  is  nothing  in 
the  findings,  or  in  any  other  part  of  the  judgment  roll,  which  enlightens  us 
as  to  these  points.  It  does  not  help  the  appellant  that  the  evidence  shows 
who  Carpenter  is,  and  when  he  occupied  the  place;  for  the  point  relates  to  the 
findings,  and,  for  anything  they  show  to  the  contrary,  Carpenter  is  an  en- 
tirely irrelevant  personage. 

It  is  next  urged  that  the  findings  as  to  the  adverse  user  by  the  defendants, 
and  the  acquiescence  of  the  plaintiff  and  its  predecessors,  are  in  contradiction 
of  the  following  finding:  "Have  the  employes  of  the  plaintiff  and  its  grant- 
ors, since  the  pipe  was  laid  through  the  Richardson  place,  claimed  and  exer- 
cised the  right  to  turn  the  water  out  of  the  pipe  conveying  the  same  by  shut- 
ting it  off  at  the  head  of  the  pipe?    Answer.  Yes." 

When  was  the  pipe  "laid  through  the  Richardson  place?"  The  findings  are 
silent  upon  this  point;  and,  unless  we  can  know  the  time,  we  cannot  say  the 
shutting  off  of  the  water  had  anything  to  do  with  the  defendants'  case.  But  on 
looking  into  the  answer  we  see  that  the  pipe  was  laid  in  1875.  But,  never- 
theless, we  do  not  think  a  contradiction  in  the  findings  is  made  out.  It  would 
be  straining  the  finding  to  say  that  it  means  that  the  employes  of  the  plain- 
tiff and  its  grantors  claimed  and  exercised  the  right  of  shutting  off  the  water 
ever  since  the  pipe  was  laid.  The  finding  would  be  true  if  they  claimed  and 
exercised  the  right  for  a  single  day.  Now,  since  1875,  when,  according  to  the 
answer,  the  pipe  was  laid,  a  period  of  more  than  eight  years  elapsed  before 
the  filing  of  the  complaint;  and  therefore  there  was  ample  time  for  what- 
ever the  above  finding  means  to  have  happened  before  the  defendants'  ad- 
verse user  need  commence.  There  is  therefore  no  necessary  conflict  between 
the  findings.  And  we  do  not  think  the  court  should  strain  the  language  of  a 
finding  to  make  out  a  case  of  conflict.  The  findings  should  be  reconciled,  if 
it  can  be  reasonably  done  and  be  so  construed  ut  res  mag  is  valeat  quam 
pereat. 

The  findings,  therefore,  dispose  of  the  issues,  and  sufficiently  set  forth  the 
elements  of  an  adverse  user,  and  are  not  contradictory.  It  is  contended,  how- 
ever, that  they  are  not  supported  by  the  evidence.  But  the  conflict  in  the  ev- 
idence was  extremely  substantial,  and  therefore  the  findings  cannot  be  set 
aside  on  this  ground,  although  it  be  conceded  that  the  user  did  not  commence 
to  be  adverse  uutil  the  Wilson  deed,  in  1873.    Many  of  the  arguments  on  be- 
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half  of  the  appellant  are  merely  reasons  why  the  verdict  should  have  been  the 
other  way,  and  were  eminently  proper  to  have  been  addressed  to  the  jury,  bat, 
in  view  of  the  conflict  in  the  evidence,  cannot  be  entertained  on  appeal. 
Thus,  when  it  is  said  that  a  party  cannot  acquire  a  right  by  the  use  of  surplus 
water  which  is  not  needed  by  the  owner,  the  answer  is  that  the  jury  did  not 
believe  it  was  a  case  of  the  use  of  surplus  water,  and  it  cannot  be  said,  upon 
the  record,  that  they  were  not  justified  in  so  finding.  So,  when  it  is  said  that 
there  was  no  use  of  a  definite  quantity  of  water,  the  answer  is  that  the  jury 
and  the  judge  evidently  thought  that  there  was,  and  it  cannot  be  said  that 
there  was  no  evidence  upon  the  point.  There  was  much  testimony  to  the  ef- 
fect that  they  used  what  was  necessary,  and  some  testimony  as  to  how  much 
was  necessary.  Part  of  this  was  in  relation  to  measurement  by  inches  and 
pressure. 

It  must  be  remembered  that  the  case  does  not  admit  of  the  nicest  accuracy 
of  measurement,  and  the  question  must  be  looked  at  from  a  practical  point  of 
view.  Pushed  to  its  logical  conclusion,  the  argument  of  appellant  would  pre- 
vent the  acquirement  of  a  water-right  by  adverse  user,  except  when  the  party 
di  verted  the  whole  stream,  or  measured  what  he  used  by  a  meter, — cases  which 
very  rarely  occur  in  those  parts  of  the  state  where  irrigation  has  been  practiced, 
at  least  until  very  recently.  So  with  reference  to  the  argument  that  where  a 
permissive  use  is  once  established  some  point  at  which  it  became  adverse  must 
be  shown.  The  occupation  of  Carpenter  was  before  1867.  The  defendant 
Hutchinson  bought  out  his  possessory  claim  to  the  land,  and,  assuming  that 
Carpenter's  use  of  the  water  was  permissive,  there  was  ample  testimony  from 
which  the  jury  were  authorized  to  infer  that  the  use  of  the  subsequent  occu- 
pants was  adverse.  With  reference  to  the  shutting  off  of  the  water  subse- 
quent to  the  laying  of  the  pipe,  the  defendants'  evidence  shows  that  it  was 
done  on  but  a  single  occasion,  and  on  that  occasion  Mrs.  Richardson  went  out 
to  the  man  who  did  it,  and  "asked  him  what  in  thunder  he  was  meddling  with 
that  hydrant  for,"  and  the  watei  was  then  turned  on,  and  does  not  appear  to 
have  been  subsequently  interfered  with.  This  does  not  seem  to  us  to  have 
interrupted  the  defendants'  user. 

We  do  not  attach  much  importance  to  the  change  in  the  mode  of  conduct- 
ing the  water  across  the  defendants'  land.  At  first  it  was  brought  through  a 
ditch.  Then  the  parties  agreed  to  substitute  an  iron  pipe,  which  naturally 
changed  the  route  to  some  extent.  The  change  was  beneficial  to  all  parties, 
and  the  arrangement  has  taken  place  between  persons  whose  title  to  water 
was  absolute  and  undisputed,  without  in  any  degree  interfering  with  the 
status  of  either.  The  material  thing  was  the  flow  of  water,  and  whether  it 
flowed  through  a  ditch  or  a  pipe,  or  by  a  direct  or  circuitous  route,  does  not 
matter.  The  evidence  as  to  a  license  being  established  on  that  occasion  i? 
negatived  by  the  verdict. 

The  appellant  contends,  however,  that  the  court  committed  an  error  in  law 
in  excluding  the  declarations  of  B.  D.  Wilson,  who  formerly  owned  the  land 
of  defendants,  with  reference  to  the  water,  and  the  nature  of  the  defendants' 
use  of  it.  If  the  controversy  had  been  concerning  the  land  which  Wilson  had 
conveyed,  the  declarations  of  the  grantor  would  probably  have  been  admis- 
sible. But  the  controversy  is  not  concerning  that  land.  It  is  concerning 
water.  The  defendants  cannot  claim  the  water  by  virtue  of  the  conveyance 
of  Wilson.  Their  right  to  it  arises  from  their  use  of  it,  which  was  a  right 
acquired  adversely  to  Wilson,  and  not  through  him.  Where  a  right  rests 
upon  the  statute  of  limitations,  "the  disseizor  acquires  a  new  title,  founded 
on  the  disseizin.  He  does  not  acquire  or  succeed  to  the  title  and  estate  of 
the  disseizee,  but  is  vested  with  a  new  title  and  estate,  founded  on  and 
springing  from  the  disseizin."  Williams  v.  Sutton,  43  Cal.  73.  This  being 
the  case,  the  declarations  sought  to  be  proven  were  mere  declarations  of 
a  party  in  his  own  favor,  and  were  properly  excluded. 
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We  do  not  think  the  appellant's  criticisms  upon  the  form  of  the  Judgment 
are  well  founded. 

The  foregoing  disposes  of  the  main  points  made.  In  the  240  pages  of  argu- 
ment filed  on  behalf  of  appellant  many  points  are  made  which  do  not  require 
Bpecial  notice.  Many  of  them  are  arguments  as  to  the  weight  of  evidence; 
some  are  objections  to  the  form  of  the  verdict,  which  should  have  been  taken 
before  it  was  received  and  recorded,  (Algier  v.  Steamer  Maria,  14  Oal.  170,) 
and  some  iiave  no  support  in  the  record. 

We  therefore  advise  that  the  judgment  and  order  be  affirmed. 

We  concur:    Belcher,  0.  C;  Poote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  judgment 
and  order  affirmed. 

W  Cai.  ss  *™ 

Murdoch  t>.  Clarke.    (No.  11,866.) 

{Supreme  Court  of  California.    June  80,  1887.) 

Appeal — Service  of  Notice. 

An  appeal  was  taken  to  the  California  supreme  court  In  a  case  tried  !n  Oroville, 
Butte  county,  and  notice  of  appeal  was  served  by  depositing  it  in  the  mail,  at  Oro- 
ville, directed  to  respondent's  counsel  in  Sacramento,  where  he  resided.  Appel- 
lant's counsel  resided,  one  at  Quincy,  Plumas  county,  the  other  at  Alturas.  There 
was  regular  communication  by  mail  between  Oroville  and  Sacramento,  and  be- 
tween both  Quincy  and  Alturas  and  Sacramento.  Held,  that  the  notice  of  appeal 
was  not  served  as  required  by  law,  and  that  the  appeal  should  be  dismissed. 

Department  1.    Appeal  from  superior  court,  county  of  Butte. 
J.  D.  Goodwin  and  2>.  W.  Jenks,  for  appellant.    A.  L.  Hart  and  Z>.  Solon 
Hollt  for  respondent 

By  the  Court.  Motion  is  made  to  dismiss  this  appeal  on  the  ground, 
among  others,  that  the  notice  of  appeal  was  not  served  as  required  by  law. 
Appellant's  attorneys  resided,  one  at  Quincy,  Plumas  county,  the  other  at  Al- 
turas. Respondent's  counsel  resided  at  Sacramento.  The  case  was  pending 
in  Butte  county,  and  was  tried  at  Oroville,  in  that  county.  There  was  regu- 
lar communication  by  mail  between  Oroville  and  Sacramento;  also  between 
both  Quincy  and  Alturas  and  Sacramento.  The  notice  of  appeal  was  served 
by  mail  from  Oroville.  The  objection  seems  to  be  sustained  by  the  case  of 
Heed  v.  Allison,  61  Cal.  461;  also  by  Moore  v.  Besse,  35  Cai.  184;  and  Cun- 
ningham v.  Wartiekey,  61  Cal.  507. 

It*  we  were  to  adopt  the  view  of  appellant,  that  it  would  be  a  sufficient  an- 
swer to  the  objection  to  show  that  the  notice  of  appeal  was  actually  received 
by  respondents'  counsel  in  due  time,  that  fact  is  not  made  to  appear  here. 
Manifestly,  under  such  view,  this  should  appear  by  express  and  positive  evi- 
dence. It  could  not  be  shown  by  a  presumption  as  to  the  regularity  of  the 
mails.  The  alleged  stipulation  to  extend  the  time  for  filing  transcript  is  de- 
nied, and  is  not  produced.  If  it  were  admitted,  however,  it  would  be  diffi- 
cult to  see  how  it  could  constitute  a  waiver  of  the  notice  of  appeal. 

The  motion  must  be  granted.    Appeal  dismissed. 


73  Cai.  a 


Cadwalader  v.  Nash.    (No.  11,600.) 

(Supreme  Court  of  California.    July  1,  1887.) 
1.  Deed — Description — Evidence. 

In  an  action  to  quiet  title,  held,  that  where  the  land  in  controversy  described  in  a 
sheriffs  deed  was  incapable  of  identification  without  reference  to  some  map,  and 
there  were  two  maps  which  answered  the  description  equally  well,  neither  of  which 
was  ever  filed  with  the  county  recorder,  testimony  of  the  sheriff  as  to  which  map 
he  referred  to  in  the  deed  was  inadmissible. 
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2.  Judicial  8ale— Deed— Debbiftiow. 

An  insufficient  description  in  a  notice  of  sale  and  in  a  sheriff's  deed,  of  property 
sold  at  execution  sale,  is  not  waived  by  the  failure  of  the  judgment  debtor  to  ap- 
ply to  the  court  to  have  the  sale  set  aside.1 

8.  Taxation — Assessment — Validity. 

Under  section  3650,  Pol.  Code  Cal.,  which  provides  that  the  assessor  must  list,  in 
separate  columns,  under  the  appropriate  head,  city  and  town  lots,  naming  the  city 
or  town,  and  the  number  of  the  lot  and  block,  according  to  the  system  of  numbering 
in  such  city  or  town,  an  assessment  of  taxes  on  one  half  of  a  pueblo  lot.  which  is 
subdivided  into  a  large  number  of  smaller  lots,  as  one  undivided  parcel,  is  void,  no 
return  having  been  made  by  the  owner,  and  nothing  appearing  in  the  record  to 
show  that  he  refused  to  make  a  return. 

Department  1.    Appeal  from  superior  court,  San  Diego  county. 
Jf.  A.  Luce,  Works  &  Titus,  and  Philip  A.  Qalpin,  for  appellant.    Levi 
Chase,  for  respondent. 

Paterson,  J.  Action  to  quiet  title.  Plaintiff  is  the  executrix  of  the  last 
will  and  estate  of  George  Cadwalader,  deceased.  On  July  25, 1877,  and  there- 
after, to  December  20, 1877,  defendant,  Nash,  was  the  owner  of  the  property 
in  controversy,  except  a  few  lots  that  he  had  conveyed  to  Phillips.  In  July, 
1877,  Frank  Johnson  commenced  an  action  against  Nash,  and  on  July  25, 1877, 
caused  an  attachment  to  be  levied  on  the  property  mentioned  in  the  complaint. 
Thereafter  Johnson  recovered  judgment  therein,  execution  was  issued,  and 
certain  property  sold  thereunder,  which  plaintiff  claims  included  the  property 
in  controversy.  Some  of  the  lots  numbered  in  the  complaint  are  described  as 
being  in  the  "right  of  way  through  Middletown,  all  according  to  a  map  filed 
on  the  partition  of  said  Middletown  property,  in  the  case  of  Baldwin  et  al. 
v.  Couts  et  al.  Decree  recorded  October  24, 1874,  in  Book  4  of  Miscellaneous 
Records  of  said  county."  And  in  the  findings  they  are  described  substantially 
in  the  same  way. 

The  return  of  the  sheriff  on  the  excution,  and  also  the  sheriff's  deed,  ad- 
mitted in  evidence  against  the  objections  of  appellant,  describe  the  premises 
sold  as  follows:  "Lots  number  [giving  the  numbers]  and  blocks  number, 
[giving  the  numbers,]  all  described  according  to  the  commissioner's  map  of 
Middletown,  on  Jile  in  the  office  of  the  recorder  of  San  Diego  county,"  etc. 
The  respondent,  in  order  to  identify  the  property  described  in  the  sheriff's 
deed,  introduced  in  evidence  a  map  marked  "Exhibit  A,"  and  commonly  called 
the  "Referee's  Map,"  or  "Jackson  Map."  This  map  is  designated  as  "Ref- 
eree's Map,"  and  not  a  •'Commissioner's  Map,"  and  was  filed  in  the  county 
clerk's  office,  and  not  in  the  recorder's  office,  and  was  indorsed,  "Piled  by  the 
clerk  of  the  district  court."  At  that  date,  and  for  a  long  time  thereafter,  the 
office  of  clerk  and  recorder  was  held  by  the  same  person,  to- wit,  A.  S.  Grant. 
He  was  clerk  and  ex  officio  recorder  of  the  county.  The  business  of  the  two 
offices  was  done  in  the  same  room  in  the  court-house,  and  the  maps  were  kept 
together  in  the  same  drawer  in  that  office.  There  was  also  in  evidence  an- 
other map  of  Middletown,  known  as  the  "Pascoe  Map,"  and  indorsed  "John 
B.  Mhoon,  Referee."  This  map  is  also  marked  as  an  exhibit  in  Baldwin  v. 
Couts,  and  filed  by  the  clerk,  August  3, 1869.  It  was  found  in  the  recorder's 
office,  with  his  tag  attached  to  it,  and  was  with  the  rest  of  the  maps  in  that 
office.  This  exhibit  shows  the  described  lots  and  blocks  to  be  situated  in  dif- 
ferent parts  of  Middletown  from  those  shown  by  the  Jackson  map. 

The  court  being  in  doubt  as  to  which  map  was  described  in  the  deed  from 
the  words  of  the  deed,  and  consequently  being  uncertain  what  lots  the  deed 
described,  permitted  parol  proof  to  be  introduced.    The  sheriff  was  called  to 

sAn  erroneous  or  uncertain  description  in  the  notice  of  a  judicial  sale,  or  in  the  deed 
given  pursuant  thereto,  will  avoid  the  sale.  Herri ck  v.  Merritt,  (Minn.)  83  N.  W.  Rep. 
— ;  Helmer  v.  Rehni,  (Neb.)  15  N.  W.  Rep.  344;  Burrows  v.  Gibson,  (Mich.)  3  N.  W. 
Rep.  293;  Chambers  v.  Brown,  (Tex.)  2  8.  W.  Rep.  518;  Allday  v.  Whittaker,  (Tex.)  1 
&  W.  Rep.  794 ;  Pffeiffer  v.  Lindsay,  Id.  265. 
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testify  as  to  the  map,  and  under  objection  said:  "We  took  a  traced  copy  of 
the  map  before  starting  out  with  the  surveyor.  This  is  the  map  I  referred 
to  in  the  deed  as  the  commissioner's  map.  This  is  the  map  we  used,"  refer- 
ring to  Exhibit  A.  It  is  claimed  by  appellant  that  by  parol  proof  the  court 
undertook  to  find  out  where  the  premises  were  which  ought  to  have  been,  but 
were  not,  described  in  the  conveyance.  This  is  simply  to  pass  the  title  to  land 
by  parol,  for  without  this  proof  the  land  could  not  be  identified.  The  deed 
alone  did  not  describe  it,  and  for  this  error  a  new  trial  should  be  granted. 

1.  Where  a  deed  refers  in  general  terms  to  the  official  map  of  a  town,  parol 
evidence  is  admissible  to  identify  the  map  which  has  been  officially  declared 
to  be  the  town  map,  and  the  fact  that  a  particular  reference  in  the  deed  to  the 
survey  and  to  the  surveyor  who  made  the  map  does  not  literally  accord  with 
the  indorsement  on  the  map  is  immaterial.  Penry  v.  Richards \  52  Cal.  496. 
In  all  cases  where  the  deed  refers  to  a  map  or  instrument  in  writing,  the  lat- 
ter is  regarded  as  incorporated  in  the  deed  as  a  part  thereof.  Vance  v.  Fore, 
24  Cal.  436.  The  deed  and  the  map  or  instrument,  however,  when  taken  to- 
gether, must  be  as  certain  in  respect  to  the  description  as  a  description  con- 
tained in  the  deed  itself,  and  the  identity  of  the  map  referred  to  must  be 
clearly  established.  When  the  deed  itself  contains  a  sufficient  description  of 
the  land,  so  that  it  can  be  identified  without  resorting  to  the  map  to  ascertain 
its  locality,  it  is  not  necessary  for  the  party  introducing  the  deed  in  support 
of  his  title  to  produce  the  map  in  connection  with  it;  but  when,  as  in  the  case 
at  bar,  the  land  is  incapable  of  identification  without  reference  to  some  map, 
the  map  referred  to  in  the  deed  is  as  essential  as  the  deed  itself.  Accordingly 
it  has  been  held  that  a  deed  which  described  the  land  conveyed  as  "lot  No.  1 
in  the  subdivision  of  the  tract  of  land  lying  on  the  new  county  road,  and  known 
as  'Foley's  Tract,'  the  map  of  which  is  duly  recorded  in  the  recorder's  office, 
does  not,  when  taken  alone,  contain  a  description  sufficient  to  attach  itself  to 
any  particular  tract  of  land  without  the  aid  of  further  evidence. "  Caldwell  v. 
Center,  30  Cal.  540.  In  that  case  the  court  held  that  a  map  pasted  between 
the  leaves  of  the  recorder's  book  was  not  admissible  in  evidence  with  the  deed 
to  identify  the  land,  because  not  recorded.  In  Brandon  v.  Leddy,  67  Cal. 
43, 7  Pac.  Rep.  38,  the  deed  did  not  show  whether  the  lot  described  was  north 
or  south  of  the  base  line  established  by  the  official  map;  and,  although  it  was 
shown  that  the  grantor  never  owned  any  lot  south  of  the  base  line,  the  court 
held  that  the  deed  itself  should  show  the  situation  of  the  lot;  and,  as  the  am- 
biguity was  patent,  resort  could  not  be  had  to  parol. 

In  the  case  at  bar  it  was  not  shown  whether  there  was  a  base  line  with  blocks 
and  lots  of  corresponding  numbers  on  each  side  of  the  line,  but  the  two  maps 
in  evidence  represent  blocks  and  lots  of  corresponding  numbers  as  being  sit- 
uated in  different  parts  of  Middletown.  Thus,  for  instance,  Exhibit  A  repre- 
sents block  96  as  situated  six  blocks  north  of  California  avenue,  while  Ex- 
hibit B  shows  that  it  is  only  two  blocks  north  of  the  avenue;  and  block  150  is 
represented  on  Map  A  as  being  six  blocks  north  of  California  avenue,  while 
on  Map  B  it  is  situated  one  block  south  of  the  avenue.  Which  map  is  cor- 
rect? Both  are  referee's  maps,  in  different  cases  it  is  true,  but  of  the  same 
title,  between  the  same  parties,  and  for  the  same  purpose, — partition  of  lands. 
If  it  be  conceded  that  "commissioner's  map  of  Middletown"  is  equivalent  to 
"referee's  map,"  the  fact  remains  that  Exhibit  B  answers  the  description  as 
well  as  Exhibit  A.  Both  maps  were  used  in  suits  between  the  same  parties 
for  the  same  purpose,  and  neither  of  them  was  ever  filed  with  the  county  re- 
corder. They  were  both  marked  as  exhibits  in  civil  cases  pending  in  the  dis- 
trict court,  were  filed  therein  by  the  clerk  thereof,  and  the  clerk  did  not  and 
could  not  lawfully  make  them  a  record  of  any  other  office.  If  the  fact  that 
the  clerk  and  ex  officio  recorder  kept  the  records  of  both  offices  in  the  same 
room  be  material  at  all,  it  would  tend  to  show  that  the  map  upon  which  he 
put  a  tag  showing  it  to  be  among  the  records  of  the  recorder  (Exhibit  B)  was 
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the  map  referred  to  by  the  sheriff  in  his  deed  as  "commissioner's  map  of  Mid- 
dletown  on  file  in  the  office  of  the  recorder  of  said  county  of  San  Diego." 

The  fact  that  Map  B  contains  a  plat  of  only  a  portion  of  the  blocks  and 
lots  numbered  in  the  deed  of  the  sheriff,  and  that  Map  A  contains  what  ap- 
pears to  be  a  full  plat  of  Middletovvn,  might,  under  some  circumstances,  be 
pertinent  and  forceful,  but  in  view  of  the  other  facts  here  shown  cannot  avail 
the  respondent.  The  deed  introduced  in  evidence  to  support  the  title  of  the 
estate  to  these  particular  lots  in  controversy  described  the  premises  as  above 
quoted,  while  the  complaint,  findings,  and  decree  herein,  in  describing  them, 
read  "all  according  to  the  map  filed  in  the  partition  of  said  Middletown  prop- 
erty in  the  case  of  Baldwin  et  aL  v.  Couts  et  al.  Decree  recorded  October 
24,  1874,  in  Book  4  of  Miscellaneous  Records  of  said  county."  The  record 
shows  that  the  description  of  the  land  intended  to  be  conveyed  is  not  complete 
and  certain  without  reference  to  a  map.  No  one  could  find  it  without  the 
map.  The  sheriff  himself,  in  making  the  levy,  found  the  property  only  by 
using  the  map  and  making  a  survey.  Against  the  objection  of  the  defend- 
ant, he  was  allowed  to  testify:  "We  took  a  traced  copy  of  the  map  before 
starting  out  with  the  surveyor.  This  is  the  map  [Exhibit  A]  1  referred  to  in 
the  deed  as  the  commissioner's  map.  This  is  the  map  we  used."  Without 
this  testimony  the  court  could  not  have  found  that  the  property  conveyed,  or 
intended  to  be  conveyed,  by  the  sheriff,  was  shown  by  "the  map  filed  in  the 
partition  of  the  said  Middletown  property  in  the  case  of  Baldwin  v.  Couts* 
etc."  That  this  testimony  was  inadmissible  we  think  there  can  be  no  doubt. 
Mason  v.  White,  11  Barb.  175. 

The  contention  of  the  respondent  that,  as  Nash  was  a  party  to  the  proceed- 
ings in  which  the  execution  was  issued,  he  is  presumed  to  have  known  all  that 
was  done  by  the  sheriff,  and  if  there  was  any  irregularity  detrimental  to  his 
interests  he  should  have  applied  to  the  court  to  set  aside  the  sale,  and,  having 
failed  to  do  so,  the  purchaser  took  all  the  title  Nash  held,  cannot  be  main- 
tained. Of  course,  in  judicial  sales,  where  the  court  acts  directly  upon  the 
property  sold,  the  deed  can  be  made  to  conform  to  the  true  description  of  the 
thing  sold,  and  the  rules  applicable  to  sales  between  man  and  man  to  a  great 
extent  apply;  but  not  so  in  case  of  execution  sales.  Freeman  on  Executions, 
in  section  281,  says:  "The  object  of  the  advertisement  is  to  give  notoriety 
to  the  proposed  sale,  so  that  all  persons  may  understand  what  it  is  that  is  to 
be  sold.  No  one  will  bid  unless  he  can  know  what  he  is  bidding  for.  The 
rights  of  the  defendant  must  necessarily  be  sacrificed  unless  the  thing  to  be 
sold  is  made  certain.  People  may  refuse  to  bid,  or,  after  successful  bidding, 
may  claim  more  than  the  officer  intended  to  sell.  So  the  deed  ought  to  be 
free  from  ambiguity."  Id.  §  330.  "Hence  a  description  from  which  the 
land  intended  to  be  transferred  can  be  located,  is  indispensable  to  the  validity 
of  the  deed." 

Our  conclusions  upon  this  branch  of  the  case  therefore  are — First,  that 
the  court  erred  in  admitting  the  testimony  of  the  sheriff;  and,  second,  that 
without  this  testimony  the  evidence  does  not  support  the  allegations  of  the 
complaint,  or  the  findings  of  the  court  relating  to  the  Middletown  lots. 

It  is  admitted  that  there  is  no  uncertainty  in  the  sheriff's  deed  as  to  the 
E.  i  of  pueblo  lots  1,126  and  1,127,  and  the  only  question  in  relation  to  those 
lots  is  as  to  the  validity  of  the  tax  deeds  under  which  defendant  claims  title 
thereto.  In  June,  1873,  Nash  for  a  valuable  consideration  conveyed  to 
Phillips  certain  lots  and  blocks  of  land,  the  same  being  a  portion  of  the  E.  J 
of  pueblo  lot  No.  1,126,  and  Phillips  reconveyed  the  same  to  Nash  by  deed 
dated  December  13,  1883.  As  there  was  no  uncertainty  in  the  sheriff's  deed 
so  far  as  these  two  pueblo  lots  were  concerned,  the  defendant's  interest  in 
every  portion  thereof  not  previously  conveyed  to  Phillips  passed  to  Cadwalader 
by  virtue  of  the  sheriff's  levy,  sale,  and  deed  under  execution,  and  defend- 
ant's title  thereto,  if  he  has  any,  is  derived  from  the  tax  deed*. 


Digitized  by 


Google 


Cal.]  GADWALADEB  V.  NASH.  389 

It  appears  from  the  findings  of  the  court  that  these  pueblo  lots  are  large 
lots  containing  several  acres,  and  that  they  are  subdivided  into  a  large  num- 
ber of  smaller  lots  designated  upon  the  map  by  numbers.  The  decree  ad- 
judges Nash  to  be  the  owner  of  over  150  subdivisions,  being  a  portion  of  the 
E.  J  of  one  pueblo  lot  alone,  giving  the  number  of  each  block  and  lot.  The 
map  showing  these  subdivisions  was  made  by  the  city  engineer  in  1870. 

The  assessor  did  not  assess  the  lots  nor  even  the  block  separately,  but  as- 
sessed the  E.  £  of  lot  1,126  as  one  undivided  parcel.  This,  we  think,  could 
not  under  the  law  be  done.  "The  assessor  must  prepare  an  assessment  book, 
*  *  *  in  which  must  be  listed  all  property  within  the  county,  and  in  which 
must  be  specified  in  separate  columns,  under  the  appropriate  head,  *  *  * 
third,  city  and  town  lots,  naming  the  city  or  town,  and  the  number  of  the  lot 
and  block  according  to  the  system  of  numbering  in  such  city  or  town,  and 
improvements  thereon;  fourth,  all  personal  property  showing  the  number, 
kind,  amount,  quality;  but  a  failure  to  enumerate  in  detail  such  personal 
property  does  not  invalidate  the  assessment"  Section  3650,  Pol.  Code.  Un- 
der the  revenue  act  of  1861  it  was  held  that,  where  one  man  owned  and  re- 
turned a  whole  block  or  half  block,  the  assessor  might  list  and  value  it  as  a 
whole.  People  v.  Morse,  43  Cal.  541;  People  v.  Culvenoell,  44  Cal.  620. 
Since  the  decisions  in  these  cases  the  duty  of  the  assessor  has  been  made  more 
specific  and  imperative,  as  will  be  seen  by  a  comparison  of  section  20  of  the 
revenue  act  of  1861  with  the  provisions  of  section  3650  of  the  Political  Code. 
Of  course,  where  the  owner  himself  returns  the  property  as  a  whole,  he  can- 
not be  heard  to  complain  that  it  has  been  improperly  listed  in  that  manner; 
but  where,  as  in  this  case,  no  return  was  made  by  the  owner,  and  there  is 
nothing  to  show  that  the  owners  of  the  property  refused  to  make  a  return  to 
the  assessor,  we  are  bound  to  say  that  the  assessment  is  void,  or  to  hold  that 
the  imperative  language  of  section  3650  is  simply  directory,  unimportant, 
and  that  the  assessor  may  regard  it  or  disregard  it  at  will.  We  think  that 
the  rule  prescribed  is  based  upon  reason,  and  should  be  followed.  Several 
parties  may  own  different  portions  of  a  pueblo  lot  divided  into  city  blocks  con- 
taining several  hundred  well-known  lots.  An  owner  of  one  lot  who  is  a  non- 
resident would  be  required,  if  his  lot  be  assessed,  as  this  lot  was,  to  pay  the 
tax  on  the  whole  property  to  save  his  own  from  tax  sale;  and  this,  without 
any  fault  of  his  own.  There  is  no  way  of  ascertaining  what  proportion  of 
the  whole  tax  any  particular  lot-owner  should  pay,  and  of  course  the  tax  col- 
lector will  accept  nothing  less  than  the  full  amount  of  the  tax. 

That  the  assessor  is  bound  to  assess  in  subdivisions  is  apparent  also  from 
provisions  of  the  Code  which  relate  to  assessment  and  sale.  Thus  he  is  re- 
quired to  exact  from  each  person  under  oath  a  statement  showing  separately — 
"Fifth,  an  exact  description  of  all  lands  in  parcels  and  subdivisions. "  "  When 
the  assessor  has  not  received  from  the  owner  of  the  tract  of  land  the  statement 
required  by  section  3629,  or  when  such  statement  does  not  sufficiently  de- 
scribe a  tract  of  land  to  enable  the  assessor  to  assess  the  same  as  required  by 
law,  *  *  *  he  shall  cite  such  owners  to  appear,"  etc.  Section  3634. 
The  form  of  the  assessment  book  is  prescribed,  in  which  one  column  is  for 
"Real  Estate  other  than  City  and  Town  Lots,"  and  half  columns  for:  "Range 
E.orW.;"  "Township  N. or  S;"  "Section;"  "Subdivision of  Section."  Also 
a  column  for  "City  or  Town  Lots,"  with  half  columns  beneath  for  "Block," 
"Lot,"  and  "Fraction."  Section  3651.  "The  supervisors  must  provide  for 
the  assessor  *  *  *  maps  of  cities  and  villages."  Sections  3658,  3659. 
The  tax  collector  must  commence  the  sale  at  the  head  of  the  list,  and  continue 
alphabetically,  or  in  the  numerical  order  of  lots  and  blocks,  until  completed, 
(section  3771;)  and  the  owner  has  the  right  to  designate  what  particular  par- 
cel he  wishes  sold,  if  less  than  the  whole,  (section  8773.) 

We  think,  therefore,  that  the  court  below  was  right  in  its  conclusion  that 
tlie  assessment,  sale,  and  deed  affecting  the  pueblo  was  void. 
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Appellant  requests  that  the  court  below  be  directed  to  enter  judgment  in 
his  favor  for  the  Middletown  lots,  but  this  request  cannot  be  granted.  The  ev- 
idence on  another  trial  may  show  a  state  of  facts  entirely  different  from  those 
shown  in  this  record.  Judgment  and  order  reversed  and  cause  remanded  for 
a  new  trial. 

We  concur:    McKinstry,  J.;  Temple,  J. 

73  Cal.  72 

Smith  t>.  Ling.    (No.  11,722.) 

(Supreme  Court  of  California.    July  1,  1887.) 

Practice  in  Civil  Cases — Dismissal  by  Consent. 

Where  the  complaint  is,  by  consent  of  both  parties,  after  answer  denying  all  the 
allegations  therein,  stricken  out,  the  court  should  dismiss  the  action. 

Department  2.    Appeal  from  superior  court,  Los  Angeles  county. 
N.  Smith,  appellant,  pro  se.    B.  A,  Ling,  for  respondent. 

Sharpstein,  J.  The  record  on  this  appeal  consists  of  a  copy  of  a  com- 
plaint, and  of  an  answer  denying  all  the  allegations  of  the  complaint,  and  of 
a  judgment  in  these  words:  "Wednesday,  June  10,  1885. 

"This  cause  came  regularly  on  for  trial,  all  parties  in  court  with  their  re- 
spective attorneys.  Upon  motion  of  the  plaintiff,  and  by  consent  of  defend- 
ant, ordered  that  the  amended  complaint  be  stricken  out.  Defendant  moved 
the  court  for  judgment  upon  the  pleadings.  Motion  argued,  and  ordered  that 
the  action  be  dismissed.  A.  Brunson,  Judge." 

The  form  is  unique,  but  we  gather  from  it  that  the  complaint  was  stricken 
out  by  consent  of  both  parties,  and  that  the  court  then  dismissed  the  action. 
We  see  no  error  in  that.  After  the  complaint  was  stricken  out,  there  was  no 
case  to  try,  and  it  was  proper  to  dismiss  the  proceeding.  An  action  can  only 
be  commenced  by  filing  a  complaint,  and  when  the  complaint  is  stricken  out 
the  action  is  terminated. 

Judgment  affirmed. 

We  concur:    McFaeland,  J.;  Thornton,  J, 


73  Cal.  58  

Wooster  and  others  v.  Nevills  and  others.    (No.  11,973.) 

(Supreme  Court  of  California.    July  1,  1887.) 

Fbaud— Remedies— Demand  and  Tender. 

Defendant  induced  plaintiffs  to  transfer  to  him  their  stock  in  a  mining  company, 
in  order  that  he  might  sell  the  mine,  and,  instead  of  acting  in  good  faith,  proceeded 
in  fraud  of  their  rights  to  sell  the  mine  for  a  very  large  sum  of  money,  for  which 
he  did  not  account  to  them,  except  to  give  them  $8,000,  and  to  have  them  cancel  a 
debt  due  from  him  to  them  of  $3,000;  retaining  the  stock,  which  was  worth  much 
more  than  he  represented  it  to  be,  in  his  own  name,  and  drawing  dividends  thereon, 
II fid,  that  plaintiffs  could  maintain  an  action  against  defendant  as  their  agent  for 
an  accounting,  and  to  compel  him  to  return  the  stock,  without  previously  making 
a  demand  for  the  return  of  the  stock,  and  tender  of  the  money  that  they  had  re- 
ceived. 

Commissioners'  decision.    Department  1. 
Appeal  from  superior  court,  San  Francisco. 

Sidney  V.  Smith,  for  appellants.  A.  C.  Adams,  Curtis  H.  Lindley,  and 
Lindley  &  Spagnoli,  for  respondents. 

Foote,  C.  This  action  was  for  an  accounting,  and  to  compel  the  defend- 
ant William  A.  Nevills  to  return  to  plaintiffs  certain  mining  stock  a  transfer 
of  which  he  had  fraudulently  obtained  from  them.  The  complaint  was  de- 
murred to,  the  demurrer  sustained,  and,  the  plaintiffs  declining  to  amend 
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their  pleading,  judgment  was  Tendered  for  the  defendant.  In  support  of  that 
judgment  their  counsel  contend  that  the  complaint  was  to  compel  the  rescis- 
sion of  a  contract,  and  that,  in  order  to  obtain  that  right,  it  was  incumbent 
upon  the  plaintiffs  to  have  alleged  in  their  pleading  that  they  had  made  a  de- 
mand for  the  return  of  their  stock,  and  tender  of  the  money  they  bad  received 
from  Neville  prior  to  the  institution  of  this  suit. 

But  as  it  appears  to  us,  from  the  statement  of  facts  set  out  in  the  complaint, 
Nevills  was  not  a  purchaser  of  the  stock  from  the  plaintiffs  in  the  proper  and 
legal  sense  of  that  term.  He  never  was,  at  any  time  during  the  transaction, 
so  far  as  they  were  concerned,  anything  more  than  an  agent  or  trustee,  bound 
to  act  for  them  in  the  whole  matter  in  the  utmost  good  faith.  He  deceived 
them  into  the  belief  that  he,  for  them,  could  sell  the  mine  in  which  they  were 
stockholders  for  a  certain  sum  of  money,  if  they  would  make  him  the  ap- 
parent, but  not  the  real,  owner  of  the  stock.  For  the  purpose,  not  of  vesting 
title  to  the  stock  in  him,  but  to  enable  him  the  better  as  their  agent  to  sell 
the  mine  upon  which  the  issue  of  the  stock  was  based,  they  transferred  the 
stock  to  him  as  requested.  Instead  of  acting  in  good  faith  towards  the  plain- 
tiffs, Nevills  proceeded  in  fraud  of  their  rights  to  sell  the  mine  for  a  very  large 
sum  of  money,  for  which  he  did  not  account  to  the  plaintiffs,  except  to  give 
them  98,000,  and  to  have  them  cancel  a  debt  dne  from  him  to  them  of  $3,000. 
He  still  retains  their  stock  in  his  own  name,  in  a  mine  which  is  worth  many 
thousand  dollars  more  than  he  falsely  assured  the  plaintiffs  was  its  value,  and 
has  drawn  their  dividends  upon  the  stock. 

We  see  no  good  reason  why,  under  such  a  state  of  facts,  Mr.  Nevills  should 
not  be  made  to  retransfer  this  stock  to  its  true  owners,  towards  whom  he  as- 
sumed the  relation  of  an  agent  or  trustee,  nor  why  a  full  accounting,  as  be- 
tween the  parties,  should  not  be  had.  The  facts  asserted  as  true  in  the  com- 
plaint do  not  show  any  sale  of  the  stock  to  Nevills  on  the  part  of  the  plaintiffs. 
He  was  to  make  a  sale  of  the  mine  for  their  account.  He  deceived  them  as 
to  the  price  he  could  obtain  for  the  mine,  and  deceived  them  into  the  belief 
that  a  sale  could  more  easily  be  effected  if  the  stock  stood  in  his  name  rather 
than  in  theirs.  Thus,  as  we  have  before  said,  he  was  nothing  more  than 
their  agent,  in  whose  apparent  ownership  the  stock  stood.  The  transaction 
was  not  one  of  sale.  It  was  the  giving  to  an  agent  power,  clothed  with  ap- 
parent ownership,  to  make  a  sale  to  third  parties.  In  such  a  case,  where  an 
agent  has  abused  his  trust,  and  holds  his  principal's  property  in  fraud,  the 
principal  can  compel  a  return  of  his  property,  and  any  increase  of  it  by  way 
of  dividends  while  in  the  agent' s  possession. 

It  was  unnecessary  to  have  made  a  tender  of  money  to  Nevills  before  this 
suit  was  instituted,  for  there  is  no  contract  of  sale,  or  actual  sale,  alleged  by 
the  complaint  to  have  been  made  to  him  by  the  plaintiffs  of  the  stock  in  dis- 
pute. The  plaintiffs,  as  one  of  the  incidents  necessary  to  a  proper  account* 
ing  between  Nevills  and  themselves,  seek  to  recover  from  him,  as  their  trus- 
tee, property  of  which  he  has,  through  turpitude,  gotten  from  them  the  ap- 
parent ownership,  to  which  property  he  never  had,  nor  was  intended  under 
their  agreement  to  have  had,  any  title.  As  no  sale  of  the  stock  was  made  to 
him,  no  rescission  of  a  sale  was  asked  for  in  the  complaint;  and  no  rescission 
being  required,  no  tender  of  any  money  prior  to  the  bringing  of  the  action 
was  needed. 

As  a  part  of  the  accounting  asked  for  from  Nevills  by  the  plaintiffs,  they 
demand  from  him  a  return  of  their  stock,  which  he  obtained  from  them  by 
fraudulent  statements,  and  to  which  he  had  no  shadow  of  claim,  either  in  his 
own  or  their  estimation,  beyond  its  possession  and  apparent  ownership,  as 
their  trustee.  It  is  evident,  therefore,  upon  the  facts  stated  in  the  complaint, 
if  they  are  to  be  taken  as  true,  that  the  plaintiffs  were  entitled  to  an  account- 
ing as  asked  for,  and  the  other  relief  prayed  for  therein. 

The  judgment  and  order  dissolving  the  injunction  should  be  reversed,  and 
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the  cause  remanded,  with  instructions  to  the  court  below  to  overrule  the  de- 
murrer to  the  complaint,  and  give  leave  to  the  defendants  to  answer  that 
pleading  within  a  reasonable  time,  upon  which  the  cause  can  be  tried  upon 
its  merits. 

We  concur :  Belcher,  C.  C. ;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  cause  remanded,  with  direction  to  the  court 
below  to  overrule  the  demurrer  to  the  complaint,  with  leave  to  defendants  to 
answer  within  a  reasonable  time. 


73  Cal.  52 

Hancock  v.  Burton  and  others.    (No.  11,599.) 

(Supreme  Court  of  California.    July  1,  1887.) 

*.  Limitation  of  Action— Adverse  Possession— Proof. 

In  an  action  of  ejectment,  where  the  plaintiff  showed  clearly  a  chain  of  title  to 
the  demanded  premises,  reaching  back  to  the  patent  from  the  government,  and 
there  was  at  least  substantial  conflict  as  to  whether  the  defendants,  who  claimed  by 
adverse  occupation,  had  occupied  for  such  time,  and  in  such  manner,  as  would  en- 
able them  to  set  up  the  statute  of  limitations,  held,  there  was  sufficient  evidence  to 
support  a  verdict  for  the  plaintiff.1 

S.  Appeal — Review— Objection  not  Taken  Below. 

Where,  in  an  action  of  ejectment  brought  against  several  defendants,  who  claimed 
that  they  were  severally  in  possession  of  specific  portions  of  the  land  in  contro- 
versy, a  judgment  was  rendered  against  each  of  the  defendants  for  the  entire  tract, 
hetdf  on  appeal  from  an  order  denying  a  new  trial,  that  whether  such  a  judgment 
was  error  could  not  be  considered,  no  specification  of  the  insufficiency  of  the  evi- 
dence on  this  point  having  been  made  in  the  motion  for  a  new  trial. 

Department  1.    Appeal  from  superior  court,  San  Bernardino  county. 
Paris,  Smith  cfc  Uutton  and  ParU%  Goodcell  cfe  Fox,  for  appellants.    Curtis 
&  Otis  and  Barclay,  Wilson  <&  Roddick,  for  respondent. 

By  the  Court.  The  plaintiff  brought  this  action  against  the  appellants 
and  one  Thomas  M.  Agers,  to  recover  the  possession  of  a  tract  of  land  in  San 
Bernardino  county,  containing  1,280  acres,  with  $500  damages  for  the  with- 
holding thereof,  and  $100  per  annum  from  and  after  January  1, 1879,  for  rent 
and  profits.  The  defendants  denied  the  plaintiff's  ownership  or  right  to  the 
possession  of  the  land,  and  denied  that  he  had  been  or  would  be  damaged  in 
the  sums  of  money  alleged,  or  in  any  sums,  by  reason  of  their  withholding  its 
possession,  or  on  account  of  a  loss  of  its  rents  and  profits.  They  then  set  up 
that  they  were  in  possession  of  and  holding  separate  parcels  of  the  land,  and 
that  as  to  each  one  of  them  the  plaintiff's  cause  of  action  was  barred  by  the 
statute  of  limitations.  The  case  was  tried  before  a  jury,  and  a  verdict  was 
returned  in  favor  of  the  plaintiff,  but  without  damages,  on  which  judgment 
was  entered.  The  appellants  moved  for  a  new  trial,  and  now  prosecute  this 
appeal  from  the  judgment,  and  an  order  denying  their  motion. 

Two  points  only  are  made  in  support  of  the  appeal:  (1)  That  the  verdict 
was  not  justified  by  the  evidence;  and  (2)  that  the  judgment  was  erroneously 
entered  against  each  of  the  defendants  for  the  possession  of  the  entire  tract, 
when  it  should  only  have  been  against  each  one  for  the  parcel  separately 
claimed  by  him. 

1.  We  think  there  was  ample  evidence  to  support  the  verdict.  The  plain- 
tiff showed  clearly  that  he  had  title  to  the  demanded  premises,  and  there  was 

1  Respecting  the  character  of  occupancy  necessary  to  constitute  adverse  possession, 
see  Cooper  v.  Morris,  (N.  J.)  7  Atl.  Rep.  note,  427;  Merrill  v.  Tobin,  30  Fed.  Rep.  738, 
Roots  v.  Beck,  (Ind.)  9  N.  E.  Rep.  698,  and  note;  Murphy  v.  Doyle,  (Minn.)  S3  N.  W. 
Rep.  220;  Murray  v.  Hudson,  (Mich.)  32  N.  W.  Rep.  889. 
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at  least  a  substantial  conflict  as  to  whether  the  defendants  had  occupied  and 
claimed  and  paid  taxes  on  their  respective  parcels  for  such  time  and  in  such 
manner  as  would  enable  them  to  assert  title  under  the  statute  of  limitations. 

2.  Conceding  that  the  court  erred  in  rendering  a  joint  judgment  against  the 
defendants  for  the  whole  tract,  still  the  error  cannot  be  considered  on  this  ap- 
peal. Although  the  defendants  answered  severally,  claiming  that  they  were 
not  jointly  withholding  the  entire  tract  from  the  plaintiff,  and  that  they  were 
severally  in  possession  of  specific  portions  thereof  only,  the  plaintiff  was  not 
precluded  from  proving  his  allegation  that  they  were  jointly  in  possession 
of  the  entire  tract.  It  was  so  found  by  the  jury,  and  there  is  no  specification, 
in  the  statement  on  motion  for  new  trial,  of  insufficiency  of  the  evidence  in 
this  respect. 

It  follows  that  the  judgment  and  order  should  be  affirmed.    So  ordered. 


78  Cal.  105 

White  v.  White.    (No.  12,144.) 

(Supreme  Court  of  California.    July  7,  1887.) 

DrvoRCB— Altmowy— Appeal. 

An  order  in  a  divorce  suit  for  a  payment,  an  account  of  alimony,  counsel's  fees, 
and  costs,  will  not  be  interfered  with  unless  it  appears  affirmatively  and  clearly 
that  there  has  been  a  gross  abuse  of  discretion  by  the  court  below  in  making  the 
order. 

In  bank.    Appeal  from  superior  court,  Mendocino  county. 
E.  D.  Wheeler  and  Barclay  Henley,  for  appellant.    H.  E.  HighUm*  H.  C. 
McPike,  and  J,  A.  Cooper,  for  respondent. 

McFarland,  J.  This  is  an  action  of  divorce  brought  by  the  husband 
against  the  wife.  By  her  answer  the  wife  denies  the  averments  of  the  com- 
plaint, which  state  facts  constituting  a  cause  for  divorce ;  and  by  a  cross-com- 
plaint she  avers  causes  of  divorce  agaiust  the  husband.  The  action  is  still 
pending  in  the  court  below;  but  during  its  progress  the  court  made  an  order 
directing  the  payment  by  said  plaintiff  to  said  defendant  of  certain  sums,  ag- 
gregating $3,850,  as  and  for  costs  and  expenses,  alimony  and  counsel  fees,  and 
from  this  order  the  plaintiff  appeals.  The  only  point  made  by  appellant  is 
that  the  allowance  was  excessive,  and  an  abuse  of  discretion.  The  evidence 
upon  which  the  order  was  made  was  conflicting  as  to  appellant's  financial  ability* 
and  as  to  other  matters  which  it  was  the  duty  of  the  court  below  to  consider. 
Of  course  we  could  not  be  expected,  under  any  circumstances,  to  interfere 
with  the  judgment  of  a  nUiprius  judge  in  such  a  matter,  unless  it  appeared 
affirmatively  and  clearly  that  there  had  been  a  gross  abuse  of  discretion.  No 
such  abuse  appears  here,  and  therefore  we  will  not  stop  to  determine  whether 
or  not  our  estimates  of  counsel  fees,  costs,  expenses,  etc.,  would  correspond 
with  those  of  the  learned  judge  of  the  court  below.  This  view  disposes  of 
the  appeal,  and  therefore  it  is  not  necessary  to  consider  the  other  point  made 
by  counsel  for  respondent,  viz.,  that  an  appeal  does  not  lie  from  an  order  of 
this  kind  in  a  divorce  case,  where  the  marriage  and  the  relation  of  the  hus- 
band and  wife  are  not  denied.    Order  affirmed. 

We  concur;    Searls,  C.  J.;  McKinstry,  J.;  Paterson,  J.;  Temple,  J. 

73  Cal.  W  

Ex  parte  Wilson.    (No.  20,315.) 

[Supreme  Court  of  California.    July  7,  1887.) 
Divorce — Alimony— Contempt. 

m  Upon  the  hearing  of  a  petition  for  habeas  corpus,  where  it  appears  that  the  pe- 
titioner was  committed  for  contempt  in  not  paying  alimony,  the  fact  that  he  has 
since  filed  his  petition  in  insolvency,  and  obtained  a  preliminary  order  thereon, 
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does  not  alone  entitle  him  to  his  release,  where  the  superior  court,  in  making  the 
order,  found  as  a  fact  that  petitioner  was  able  to  comply  with  it ;  and  the  correct- 
ness of  that  finding  will  not  be  inquired  into  upon  habeas  corpus. 


In  bank.    Appeal  from  superior  court,  Alameda  county. 
Habeas  corpus. 

J.  H.  Meredith  and  JET.  Miller,  for  petitioner.  Wells  Whitmore  and  Fredk. 
E.  Whitney,  for  respondent. 

McFarland,  J.  The  petition  merely  avers  that  petitioner  was  committed 
to  the  custody  of  the  sheriff  of  Alameda  county  by  an  order  of  the  superior 
court  of  said  county  made  in  a  certain  action  therein  pending,  in  which  Jesse 
Wilson  was  plaintiff,  and  petitioner  was  defendant,  and  that  said  court  did 
not  have  jurisdiction  to  make  said  order.  The  return  of  the  sheriff  shows 
that  the  order  committed  petitioner  for  contempt  in  not  paying  certain  money 
ordered  to  be  paid  as  alimony  in  a  divorce  case;  and  it  is  apparent  that  the 
court  had  jurisdiction  to  make  the  order. 

The  petitioner  filed  an  answer  to  the  sheriff's  return,  in  which  he  shows 
that  since  his  imprisonment  commenced  he  filed  his  petition  in  insolvency  in 
another  department  of  said  superior  court,  and  obtained  the  usual  preliminary 
order  declaring  him  an  insolvent,  directing  the  sheriff  to  take  possession  of 
his  property,  etc.;  and  he  contends  that  this  last  order  entitles  him  to  be  re- 
leased by  this  court.  But  we  do  not  see  how  it  can  have  that  effect.  The 
thing  which  petitioner  seeks  to  have  determined  by  this  court  in  this  proceed- 
ing is  that  he  is  unable  financially  to  pay  the  alimony.  But  the  superior 
court,  when  it  made  the  contempt  order,  found  as  a  fact  that  he  was  able  to 
comply  with  the  order  for  alimony,  and  we  would  not  upon  habeas  corpus  in- 
quire into  the  correctness  of  that  finding.  It  raises  no  jurisdictional  question. 
Now,  the  subsequent  initiation  of  insolvency  proceedings  which  might  turn 
out  to  be  fraudulent,  and  which  might  be  discontinued  at  any  time  before  the 
appointment  of  an  assignee,  is  merely  additional  evidence  touching  the  question 
of  petitioner's  financial  ability.  If  presented  to  the  superior  court  on  another 
application  for  the  release  of  petitioner  from  custody,  it  might  or  might  not 
be  deemed  by  that  court  sufficient  to  warrant  his  discharge,  but  it  cannot  be 
considered  here  on  this  proceeding. 

Let  the  petitioner  be  remanded. 

"We  concur:    Searls,  C.  J.;  McKinstry,  J.;  Temple,  J. 
Paterson,  J.    I  concur  in  the  judgment. 


73  Cal.  99 

Williams.  Ex'r,  v.  Williams,  Jr.,  and  others.    CNTo.  12,135.) 
{Sujrreme  Court  of  California.    July  7,  1887.) 

1.  Will — Vested  Interest. 

A  devise  to  a  person  »•  absolutely,"  to  be  "  distributed"  to  him  at  the  expiration 
of  three  years,  is  a  vested  interest  in  fee,  postponed  merely  in  enjoyment1 

2.  Same— Construction— Jurisdiction. 

A  court  of  chancery  in  California  has  jurisdiction  to  construe  a  will,  even  though 
the  doubt  arising  is  a  speculative  one. 

In  bank.    Appeal  from  superior  court  of  Sacramento. 

The  action  was  brought  to  procure  a  judicial  construction  of  certain  pro- 
visions of  testator's  will.  The  main  question  sufficiently  appears  in  the  opin- 
ion. At  the  hearing,  before  Judge  Van  Fleet,  his  honor  is  reported  to  have 
said  that  his  impression  was  "that,  in  order  to  give  a  court  of  chancery  juris- 
diction to  construe  a  will,  there  must  be  some  question  of  doubt,  either  act- 

JSee  note  at  end  of  case* 
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ually  existing,  or  certain  to  arise  in  the  future,  in  order  that  the  decree  may 
have  something  to  operate  upon.  Here  the  only  question  proposed  by  plain- 
till  *  *  *  is  as  to  the  result  of  the  defendant  Percy  dying  before  distri- 
bution,— a  contingency  not  even  highly  probable,  and  at  least  not  certain  to 
arise.  Quwre,  does  not  the  bill  then  present  for  the  determination  of  the 
court  a  question  purely  'speculative? ' "  This  point  had  not  been  taken  by  any 
of  the  parties  to  the  suit. 

C.  H.  Oatman,  guardian  ad  litem,  for  appellant.  G.  W.  Gordon,  guard- 
ian ad  litem,  for  respondent. 

Skabls,  C.  J.  This  is  an  action  in  the  nature  of  a  bill  of  interpleader  Dy 
plaintiff,  as  the  executor  of  the  last  will  of  Thomas  H.  Williams,  deceased, 
to  procure  a  judicial  determination  of  the  construction  to  be  given  to  certain 
provisions  of  said  last  will. 

The  specific  questions  submitted  by  the  bill  relate  to  a  devise  or  bequest  of 
•50,000.  made  to  defendant  Percy  Williams,  and  arise  under  the  following 
clause  of  the  will: 

"Item  4.  When  the  term  of  three  years  after  my  death  shall  have  elapsed, 
unless  the  executor  herein  named  shall,  for  good  cause,  extend  it  for  two 
years,  or  in  case  there  be  another  executor,  three  of  my  children  or  represent- 
atives shall,  by  writing,  extend  it  for  two  years,  distribution  of  my  estate 
shall  be  made  as  herein  directed. 

"Clause  2  of  Item  4.  Second.  There  shall  be  vested  absolutely  in  Percy, 
property  or  money,  fifty  thousand  ($50,000)  dollars." 

"  Item  6.  The  first  fifty  thousand  (♦50,000)  dollars  given  to  Percy  is  in- 
tended to  vest  in  him  absolutely,  but  the  remainder  of  the  estate  is  only  in- 
tended for  the  use  and  benefit  of  the  children  during  their  respective  lives, 
with  the  remainder  in  fee  to  those  herein  named,  except  the  fifty  thousand 
(•50,000)  dollars  absolutely  given  Percy,  which  may  be  given  in  money  or 
property  as  desired.'1 

"Item  13.  This  will  is  lengthy,  but  I  hope  it  clearly  expresses  my  purposes, 
thus:  That,  with  the  exception  of  fifty  thousand  (•50,000)  dollars,  the  prop- 
erty of  my  estate  is  to  be  •  set  aside '  in  and  for  the  benefit  of  my  children, " — 
naming  them,  and  providing  that  each  of  said  children  so  named  is  to  have 
the  net  income  of  the  estate  so  set  aside  for  them  respectively;  that  the  legal 
title  is  to  be  and  remain  in  the  executor,  etc. 

The  complaint  contains  a  copy  of  the  will,  and  alleges,  in  general  terms, 
that  doubts  have  arisen  and  are  entertained  by  the  executor  and  those  inter- 
ested in  the  estate  of  the  testator,  as  to  the  true  intent  and  meaning  of  the 
will,  and  as  to  the  duty  of  plaintiff  in  the  proper  execution  of  the  various 
trusts  thereby  created. 

The  particular  questions  raised,  however,  and  which  the  court  is  asked  to  de- 
termine, are  with  reference  to  the  bequest  of  $50,000  made  to  defendant  Percy 
Williams,  and  are  very  clearly  stated  by  the  court  below  in  the  following  lan- 
guage: "First,  whether  or  not,  said  legacy  or  devise  of  $50,000  to  defendant 
Percy  Williams  is  an  absolute  and  vested  estate  in  him,  and  of  which  the  time 
of  enjoyment  only  is  postponed  until  distribution,  so  that  on  his  death,  before 
distribution,  intestate,  it  would  pass  to  his  legal  heirs,  or  could  now  be  trans- 
mitted by  his  will  or  conveyed  by  deed,  as  he  might  desire;  or,  second*  whether 
the  scheme  and  design  of  the  will  was  that  it  was  so  far  conditional  as  to  de- 
pend on  his  survival  to  the  time  of  distribution,  and,  if  not  surviving,  whether 
said  $50,000  legacy  or  devise  does  not  go  to  and  vest  in  those  designated  by 
the  will  as  devisees  in  remainder,  together  with  the  balance  of  the  interest 
devised  to  said  Percy." 

The  court  below  answered  the  first  of  these  two  propositions  in  the  affirm- 
ative, which,  as  may  be  seen,  disposed  of  the  whole  matter.  We  think  the 
conclusion  reached  by  the  learned  judge  who  tried  the  cause  was  correct,  and 
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that  his  reasoning  in  the  premises  clearly  illustrates  the  questions  involved. 

The  language  used  is  as  follows,  and  we  adopt  it  as  the  opinion  of  the  court: 

"It  will  be  seen  by  reference  to  the  language  of  the  will  that  by  clause  2  of 
item  4,  and  the  first  clause  of  item  6,  $50,000  is  given  to  defendant  Percy 
♦absolutely,'  to  be  'distributed*  to  him  at  the  expiration  of  three  years  (or, 
in  a  certain  contingency,  five  years)  from  the  date  of  testator's  death.  By  the 
other  clauses  of  those  items,  the  bulk  of  the  residue  of  the  estate  is  devised 
and  bequeathed  to  the  children  in  certain  proportions,  for  their  lives,  with  re- 
mainders over  to  their  descendants  in  a  named  order.  The  gift  to  Percy,  it 
is  declared,  *  is  intended  to  vest  in  him  absolutely,1  and  in  that  respect  item  6 
draws  a  distinction  between  that  devise  and  the  others  made  to  the  children. 
Now,  so  far  as  these  provisions  of  the  will  are  concerned,  there  can  be  no 
doubt  that  the  interest  of  Percy  in  this  devise  is  a  vested  interest  in  fee,  post- 
poned merely  in  enjoyment.  No  other  legal  conclusion  can  flow  from  the  lan- 
guage used.  Johnson  v.  Baker,  9  Amer.  Dec.  605;  Tazewell  v.  Smith,  10 
Amer.  Dec.  538;  Heed  v.  Buckley,  40  Amer.  Dec.  531;  Bentley  v.  Long,  47 
Amer.  Dec.  523;  Furness  v.  Fox,  48  Amer.  Dec.  593;  Civil  Code,  §  694. 

44  The  law  favors  the  vesting  of  interests,  and  every  interest  will  be  pre- 
sumed to  be  vested  unless  a  contrary  intention  is  clearly  manifest.  Civil 
Code,  §  1341.  But  these  provisions  are  free  from  ambiguity.  The  devise  is 
made  in  express  terms,  and  declared  to  be  absolute  and  vested.  No  provision 
is  made  for  any  remainder  over  in  case  of  the  death  of  the  beneficiary  before 
•  distribution,  or  in  any  other  contingency,  while  ample  provision  in  that  re- 
gard is  made  as  to  the  various  other  devises.  In  fact,  if  it  could  be  held  that 
this  devise  could,  in  any  event,  fail  to  vest,  it  would  result  that  the  testator 
died  intestate  as  to  this  portion  of  his  estate,  for  there  is  no  residuary  clause 
in  the  will;  the  only  devises  or  bequests  being  made  out  of  the  remainder  of 
the  estate  after  deducting  this  $50,000.  It  would  seem  to  follow,  then,  as  a 
matter  not  admitting  of  doubt,  that,  under  the  provisions  referred  to,  the  in- 
terest of  Percy  in  this  share  is  a  vested  future  interest  in  fee,  which  will  pass 
by  grant,  devise,  or  succession,  and  which  he  may  alienate  at  his  pleasure. 
If  he  should  die  before  distribution,  without  such  alienation,  it  will  vest  in 
his  heirs,  devisees,  or  legatees.  See  cases  cited  above,  and  section  669,  Civil 
Code. 

"It  is  claimed,  however,  by  counsel  for  the  defendant  Frank  Hansford 
Johnson  that  these  provisions  will  not  bear  this  construction,  when  viewed 
in  conjunction  with  items  9  and  7.  But,  in  my  judgment,  the  conclusions 
I  have  expressed  are  in  no  respect  affected  by  the  language  of  items  9  and  7, 
or  either  of  them.  As  to  item  9,  it  will  be  seen  that  the  precedent  estate 
thereby  vested  in  the  executor  ceases  immediately  when  the  future  estates 
vest  in  possession,  whenever  that  occurs.  That  this  is  the  clear  intention  of 
the  testator  is  shown  by  the  fact  that  the  legacies  named  in  item  3  also  fall 
within  the  language  of  "item  9.  The  position  is  equally  untenable  as  to  item 
7.  That  item  contains  an  indefinite  restraint  upon  alienation  by  the  children. 
This  clause  is  valid  as  to  the  life-estates,  because,  as  to  them,  the  power  of 
alienation  is  only  restrained  during  the  continuance  of  lives  in  being,  but,  as 
to  this  devise  of  $50,000,  such  a  restraint  would  be  void,  as  the  interest  cre- 
ated therein  is  one  in  fee,  and  the  restraint  would  be  perpetual.  Civil  Code, 
§§  715,  716. 

"It  is  clear  that  this  clause  was  not  intended  to  refer  to  this  share.  It  is 
confined,  by  its  terms,  to  « any  estate  left  for  his  or  her  benefit, }  and  does  not 
extend  to  anything  left  absolutely  to  a  child.  The  expression  used  plainly 
refers  to  the  estate  vested  in  the  executor  in  ti-ust  for  'the  benefit*  of  the 
children.  In  fact,  taking  the  whole  will  together,  I  think  that,  as  to  the 
other  shares  or  devises,  all  that  is  left  to  the  children  is  the  income,  to  be  paid 
over  by  the  executor  as  it  accrues,  and  item  7  is  intended  to  carry  out  that 
intention.    It  will  be  seen  that  the  last  clause  of  item  10  also  bears  out  my 
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first  conclusions,  and  I  find  nothing  in  the  will  to  alter  them,  or  in  any  meas- 
ure repugnant  to  the  interpretation  I  have  given.  Civil  Code,  §  1322;  1 
Redf .  Wills,  c.  9,  §  6,  art.  82;  Damrell  v.  Hartt,  137  Mass.  218;  Ordway  v.  Dow, 
55  N.  H.  15;  Quackenbos  v.  Kingsland,  102  N.  Y.  130,  6  N.  E.  Rep.  121; 
Bushnell  v.  Carpenter,  92  N.  Y.  273;  Stuart  v.  Wrey,  30  Ch.  Biv.  507. 

"W.  C.  Van  Fleet,  Judge." 
-  Upon  the  question  of  the  jurisdiction  of  the  court,  a  question  not  raised  by 
the  parties  in  the  court  below,  but  suggested  by  the  learned  judge  who  heard 
and  decided  the  case,  we  are  of  opinion  that  whatever  doubts  may  exist  as  to  the 
jurisdiction,  founded  upon  the  decisions  of  courts  in  other  states  of  the  Union, 
so  far  as  the  power  of  courts  to  hear  and  determine  in  proper  cases  questions 
relating  to  the  rights  and  duties  of  executors  and  beneficiaries  under  wills 
which  have  been  admitted  to  probate  is  concerned,  this  court  has  settled  the 
proposition  in  the  affirmative.  Rosenberg  Y.Frank,  58  Gal.  387;  Payne  v. 
Payne,  18  Cal.  291 ;  Deeh  v.  Gerke,  12  Cal.  438. 

The  jurisdiction  of  the  court  below  established,  it  follows  that  the  decree 
in  the  case  becomes  binding  upon  all  parties  in  interest,  and,  in  the  absence  of 
all  formal  objection  in  the  lower  court,  we  do  not  feel  called  upon  to  scruti- 
nize closely  the  ease  as  made*  for  the  purpose  of  determining  the  policy  of 
hearing  or  refusing  to  entertain  the  action  on  account  of  the  facts  as  stated 
not  being  as  conclusive  as  they  might  have  been,  and  perhaps  would  have 
been  put,  had  objection  appeared.  In  other  words,  we  deem  the  case  made, 
within  the  rule  enunciated  by  this  court  in  the  cases  cited,  and,  in  the  absence 
.of  a  special  demurrer,  as  sufficient  to  sustain  the  decree; 

Judgment  affirmed. 

We  concur:  McFarland,  J.;  Temple,  J* ;  Paterson,  J.;  MoKinstry,  J. 

NOTE. 
Will — Vested  Interest.  Words  postponing  the  conveyance  or  division  of  the 
.property  to  the  expiration  of  a  particular  estate,  or  for  a  definite  period,  are  presumed 
to  relate  to  the  beginning  of  the  enjoyment,  and  not  the  vesting  of  the  estate,  McArthm 
v.  Scott,  6  Sup.  Ct.  Rep.  652;  Chasy  v.  Gowdry,  (N.  J.)  9  Atl.  Rep.  680 ;  Parker  v.  Glover, 
Id.  217 ;  Crosby  v.  Crosby,  (N.  H.)  5  Atl.  Rep.  907 ;  Wiggin  v.  Perkins,  Id.  904 ;  Naundorf 
v.  Schumann,  (N.  J.)  2  Atl.  Rep.  609;  Pond  v.  Allen,  (JR.  I.)  Id.  802;  Dodd  v.  Winship, 
(Mass.)  11  N.  E.  Rep.  588;  Gibbens  v.  Gibbens,  (Mass.)  8  N.  E.  Rep.  1 ;  Scott  v.  West, 
(Wis.)  24  N.  W.  Rep.  161 ;  Rood  v.  Hovey,  (Mich.)  15  N.  W.  Rep.  525;  and  the  gift  will 
vest  at  once,  though  the  time  for  payment  or  distribution  is  postponed  for  the  conven- 
ience of  the  fund  or  property,  Rubencane  v.  McKee,  (Del.)  6  Atl.  Iiep.  639;  Pond  v.  Al- 
len, (R.  I.)  2  Atl.  Rep.  302 ;  Scott  v.  West,  (Wis.)  24  N.  W.  Rep.  161 ;  or  that  some  one 
else  may  meanwhile  have  the  use  or  the  income  of  the  corpus,  Crosby  v.  Crosby,  (N.  H.) 
5  Atl.  Rep.  907;  Pond  v.  Allen,  (R.  I.)  2  Atl.  Rep.  302;  Scott  v.  West,  (Wis.)  24  N.  W. 
Rep.  161 ;  Rood  v.  Hovey,  (Mich.)  15  N.  W.  Rep.  525 ;  Davidson  v.  Bates,  (Ind.)  12  N. 
E.  Rep.  — . 
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Valensin  v.  Vaxensin.    (No.  11,781.) 
(Supreme  Court  of  California.    July  9,  1887.) 

1.  Witness— Pbtvtlkie. 

Where  a  physician  called  as  a  witness  refuses  to  answer  a  relevant  and  material 
question  on  the  ground  of  "privilege,"  and  his  patient  waives  that  privilege!  the 
court  should  compel  him  to  answer. 

2.  Same — Examination.  '  .  x 

It  cannot  be  assumed  in  advance  that  a  question  is  improper;  and  an  objection 
to  its  receipt  ought  not  to  be  taken  until  the  question  is  asked. 

Department  1.    Appeal  from  superior  court,  Sacramento  county. 
W.  H.  Beatty  and  8.  C.  Lemon,  for  appellant.    A.  P.  Catlin  and  Grove 
L.  Johnson,  for  respondent. 

Temple,  J.  Action  for  a  divorce  on  the  ground  of  cruelty,  which  consisted 
in  a  course  of  treatment  on  the  part  of  defendant  causing  grievous  bodily  suf- 
fering and  grievous  mental  anguish* 
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On  the  trial.  Dr.  Simmons  was  called  as  a  witness  for  plaintiff.  He  stated 
that  he  had  attended  both  plaintiff  and  defendant  professionally.  He  was 
asked  as  to  the  condition  of  plaintiff's  health.  Witness  declined  to  answer 
unless  he  was  assured  by  the  court  he  would  not  be  cross-examined,  averring 
that  he  might  be  required  to  state  on  such  cross-examination  matters  which 
had  been  confided  to  him  professionally.  Plaintiff  was  personally  present  in 
court,  and  her  counsel  then  released  the  witness  from  any  obligation  to  se- 
crecy. Counsel  then  stated:  "We  expect  to  ask  his  professional  opinion  as  to 
whether,  in  the  condition  of  health  in  which  she  was,  it  would  have  been  seri- 
ously detrimental  to  her  health  to  be  subject  to  annoyance,  excitements,  threats, 
and  the  anxiety  caused  by  such  threats.  We  do  not  propose  to  ask  what  was 
the  cause  of  her  ill  health,  but  whether,  in  the  condition  in  which  he  found 
her,  her  health  was  likely  to  be  seriously  injured  by  being  subjected  to  the 
said  harassing  trouble  that  we  think  she  was  about  that  time  subjected  to.1' 
Evidence  had  been  introduced  tending  to  show  conduct  on  the  part  of  de- 
fendant of  the  character  charged  in  the  complaint*  and  that  its  effect  on  the 
plaintiff  had  been  to  produce  nervous  excitement  and  exhaustion. 

A  hypothetical  question  was  then  propounded  which  had  reference  entirely 
to  the  effect  which  would  probably  result  to  plaintiff,  in  her  then  condition, 
from  the  acts  (which  were  specially  recited)  which  plaintiff  claimed  to  have 
proven.  The  question  did  not  involve  the  statement  of  any  matter  which  the 
witness  had  learned  from  the  defendant  The  witness  did  not  in  fact  claim 
that  it  did.  On  the  contrary,  he  would  willingly  consent  to  answer  if  the 
court  would  protect  him  from  cross-examination,  which  might,  as  he  thought, 
make  it  necessary  for  him  to  reveal  professional  secrets  confided  to  him  by  de- 
fendant. The  court  was  asked  to  compel  the  witness  to  answer,  but  declined, 
and  plaintiff  excepted.  In  this  we  think  the  court  erred.  The  matter  was 
material  and  relevant.  The  form  of  the  final  question  was  objectionable,  but 
no  objection  was  interposed.  Had  there  been,  the  objection  could  easily  have 
been  avoided  by  a  new  question.  As  the  matter  was  material  and  relevant, 
the  witness  should  have  answered,  and  the  court  erred  in  not  compelling  it. 

If  the  defendant  had  insisted  on  cross-examination  for  a  disclosure  of  mat- 
ters confided  by  himself  to  his  physician,  that  would  have  absolved  the  physi- 
cian from  the  obligation.  But  in  any  event  it  would  have  been  time  enough 
for  the  witness  to  object  when  he  was  asked  to  make  such  disclosures.  It 
may  be  true  that  the  witness  would  be  protected,  not  only  from  the  necessity 
of  telling  what  was  said  by  his  patient,  but  also  from  stating  facts  which 
would  in  effect  amount  to  a  betrayal  of  confidence.  But  here  confessedly  the 
answer  sought  was  not  of  that  character. 

We  think  there  was  also  error  in  refusing  to  allow  the  evidence  offered  for 
the  purpose  of  impeaching  the  witness  Moore.  The  attention  of  witness  had 
been  called  to  the  time,  the  place,  and  the  circumstances  of  the  alleged  state- 
ment. After  the  impeaching  witness  had  stated  that  she  remembered  the  oc- 
casion, objection  was  made  to  the  testimony,  and  sustained  before  any  further 
question  was  asked.  It  could  not  have  been  assumed  in  advance  that  the 
question  to  be  asked  would  be  improper. 

Whether  it  was  correct,  as  a  matter  of  practice,  to  allow  a  supplemental 
complaint  to  be  filed,  is  not  involved  on  this  appeal.  We  see  no  reason,  how- 
ever, why  it  may  not  be  allowed  on  proper  terms.  It  was  done  in  this  case, 
and  the  action  as  to  the  new  ground  of  complaint  set  up  must  be  considered 
as  being  commenced  when  the  supplemental  complaint  was  filed.  Whether 
the  false  and  malicious  charge  made  after  the  actual  separation  of  the  parties, 
would  be  less  apt  to  inflict  grievous  mental  anguish  for  that  reason,  was  for 
the  trial  court  to  determine  in  view  of  all  the  facts. 

Order  and  judgment  reversed,  and  new  trial  ordered. 

We  concur:    McKlnstry,  J. ;  Paterson,  J. 
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In  re  Kowalsky.    (No.  20,245.) 
(Supreme  Court  of  California,    July  32,  1887.) 

1.  Habeas  Cohpub— When  Granted — Defective  Indictment. 

Habeas  carpus  is  not  intended  to  review  the  regularity  of  the  proceedings  In  any 
case,  and  a  prisoner  will  not  be  discharged  under  it  when  the  indictment,  however 
defective,  discloses  facts  sufficient  to  base  a  charge  of  any  offense  known  to  the  law. 

2.  Libel — Causing  Publication. 

Section  9,  art.l,  Const.  Cal.,  providing  that  in  all  criminal  prosecutions  for  libels, 
"indictments  found  or  informations  laid  for  publications  in  newspapers  shall  be 
tried  in  the  county  where  such  newspapers  have  their  publication  office,  or  in  the 
county  where  the  party  alleged  to  be  libeled  resided  at  the  time  of  the  alleged  pub- 
lication, unless  the  place  of  trial  shall  be  changed  for  good  cause,"  applies  to  a  per- 
son who  causes  a  libel  to  be  published  equally  with  the  one  who  publishes  it. 

In  bank.    Appeal  from  superior  court,  San  Joaquin  county. 
Habeas  corpus. 

Davis  Louderback,  W.  H.  L.  Barnes,  David  McClure,  and  Henry  J.  Ko- 
toaUky,  in  pro.  per.,  for  petitioner.    David  8.  Terry,  for  respondent. 

Searls,  0.  J.  The  petitioner  was  indicted  by  the  grand  jury  of  the 
county  of  San  Joaquin  for  an  alleged  libel  of  David  S.  Terry,  a  resident  of 
said  county.  A  warrant  of  arrest  was  issued  under  said  indictment,  by  vir- 
tue of  which  petitioner  was  taken  into  custody  by  the  sheriff,  and  he  now 
sues  out  a  writ  of  habeas  corpus.  The  petitioner  claims  that  he  is  entitled  to 
his  discharge  upon  the  ground  that  the  indictment  does  not  state  facts  consti- 
tuting a  crime,  or  showing  the  superior  court  of  San  Joaquin  county  to  have 
jurisdiction  of  the  alleged  offense. 

The  gravamen  of  the  charge,  as  contained  in  the  indictment,  is  that  on  or 
about  the  thirty- first  day  of  July,  1885,  at  the  county  of  San  Joaquin,  state 
of  California,  the  defendant  did  willfully  and  maliciously,  and  with  intent  to 
injure  David  S.  Terry,  a  resident,  etc.,  "cause  to  be  printed  and  published, 
and  expressed  by  printing,  in  a  certain  newspaper  called  the  'Evening  Post,' 
printed  in  the  city  and  county  of  San  Francisco,  and  *  *  *  published 
and  circulated  in  said  county  of  San  Joaquin,  the  following  defamatory  and 
libelous  words  of  and  concerning  said  Terry,  to-wit,  that « he  [said  Terry 
meaning]  had  attempted  to  assassinate  Hopkins, '  contrary  to  the  force  and 
effect  of  the  statute, "  etc. 

"A  libel  is  a  malicious  defamation  expressed  either  by  writing,  printing, 
or  by  signs  or  pictures,  or  the  like,  tending  to  blacken  the  memory  of  one 
who  is  dead,  or  to  impeach  the  honesty,  integrity,  virtue,  or  reputation  *  *  * 
of  one  who  is  alive,  and  thereby  to  expose  him  to  public  hatred,  contempt,  or 
ridicule."    Pen.  Code,  §  248. 

1.  The  inquiry  upon  habeas  corpus  may  extend  to  the  question  whether 
the  indictment  charges  any  offense  known  to  the  law ;  for  this  goes  to  the 
jurisdiction,  which  is  always  a  proper  subject  of  inquiry  in  a  proceeding  of 
this  character.  Ex  parte  Corrytll,  22  Cal.  179 ;  Ex  parte  Kearney,  55  Cal. 
212. 

2.  Where  an  indictment  has  been  found,  which  although  defective,  and  sub- 
ject to  attack  and  overthrow  upon  a  demurrer,  yet  if  enough  appears  in  such 
defective  indictment  to  show  that  an  offense  has  been  committed,  of  which 
the  court  has  jurisdiction,  the  party  charged  cannot  be  discharged  upon  a 
writ  of  habeas  corpus,  but  will  be  remitted  to  the  court  in  which  the  indict- 
ment is  pending  for  such  proceedings  as  the  law  may  warrant  by  way  of  de- 
fense.   Ex  parte  Whitaker,  43  Ala.  323. 

The  writ  of  habeas  coipus  is  not  intended  to  review  the  regularity  of  the 
proceedings  in  any  case,  but  rather  to  restore  to  his  liberty  the  citizen  who  is 
imprisoned  without  color  of  law.    Ex  parte  Prime,  1  Barb.  340. 

We  are  of  opinion  the  indictment  contains  such  substantial  statement  of 
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the  facts  constituting  the  alleged  offense  that  it  cannot  be  said  of  it  that,  if 
they  are  all  taken  as  true,  no  violation  of  the  law  has  been  committed  by  de- 
fendant. The  defects  in  the  indictment,  if  any,  are  of  such  a  character  that 
they  can  only  be  reached  in  the  court  where  the  indictment  is  pending,  or  by 
appeal  therefrom. 

It  is  further  contended,  however,  that  neither  the  grand  jury  of  San  Joa- 
quin county,  nor  the  superior  court  of  such  county,  had  nor  has  any  jurisdic- 
tion of  the  person  of  defendant,  or  of  the  crime  charged  in  said  indictment. 
Section  9  of  article  1  of  the  constitution  of  the  state  provides  that,  in  all  crim- 
inal prosecutions  for  libels,  "indictments  found  or  information  laid  for  publi- 
cations in  newspapers  shall  be  tried  in  the  county  where  such  newspapers 
have  their  publication  office,  or  in  the  county  where  the  party  alleged  to  be 
libeled  resided  at  the  time  of  the  alleged  publication,  unless  the  place  of 
trial  shall  be  changed  for  good  cause. "  The  contention  of  petitioner  is  that 
this  section  of  the  constitution  applies  to  the  publishers  of  libels,  who  alone 
can  be  tried  elsewhere  than  in  the  county  where  the  publication  office  of  the 
newspaper  is  located ;  that  petitioner  is  not  charged  with  publishing  a  libel, 
but  with  having  caused  such  libel  to  be  printed  and  published. 

The  constitution  is  not  limited  to  raises  of  newspaper  publishers  and  pro- 
prietors alone,  but  applies  to  "indictments  found  or  informations  laid  for 
publications  in  newspapers."  The  term  used  is  broad  enough  to  include  a 
person  who  causes  a  libel  to  be  published  in  a  newspaper  equally  with  one  who 
publishes  it.  The  constitution  is  aimed  at  a  class  of  libels,  viz.,  those  pub- 
lished in  newspapers,  and  any  and  all  persons  guilty  of  such  libels  are  liable 
to  be  tried  at  the  places  specified  in  the  constitution,  without  reference  to  the 
fact  whether  they  are  or  are  not  editors  or  proprietors  of  the  paper  contain- 
ing the  libel. 

Again,  conceding  the  point  well  taken,  according  to  the  indictment,  the 
Evening  Post,  in  which  the  alleged  libel  was  published,  while  it  is  shown  to 
be  printed  in  the  city  and  county  of  San  Francisco,  is  and  was  published  in 
the  county  of  San  Joaquin,  and,  so  far  as  appears  in  the  indictment,  was  not 
published  elsewhere.  If,  as  we  may  suppose,  the  Evening  Post  has  a  publi- 
cation omce  and  is  in  fact  published  in  San  Francisco,  the  fact  must  be  estab- 
lished by  way  of  defense  before  petitioner  can  avail  himself  of  it  in  bar  to 
a  prosecution  in  San  Joaquin  county. 

Townsend  on  Slander  and  Libel  says,  at  section  115:  "As  respects  a  pub- 
lication by  writing,  a  libel,  not  only  the  publisher,  but  all  who  in  anywise 
aid  or  are  concerned  in  the  publication  of  the  writing  are  liable  as  pub- 
lishers; the  publication  of  the  writing  is  the  act  of  all  concerned  in  the  pro- 
duction of  the  writing.  Thus,  if  one  composes  and  dictates,  a  second  writes, 
and  a  third  publishes,  all  are  liable  as  publishers,  and  each  is  liable  as  a  pub- 
lisher." 

There  it  still  another  reason  why  the  contention  of  petitioner  cannot  avail 
him.  Section  9  of  article  1  of  our  constitution  is  a  limitation  upon  the  right; 
to  indict  and  punish  for  libel  in  any  county  of  the  state  where  the  same  may 
be  published.  Com.  v.  Blanding,  3  Pick.  304;  Bish.  Grim.  Proc.  §  69;  1 
Archb.  Crim.  Pr.  p.  241,  and  note  1. 

It  follows,  therefore,  that,  if  the  constitution  only  applies  to  the  editor  and 
proprietor  of  a  newspaper,  those  not  coming  within  that  category  are  still  lia- 
ble to  punishment  as  at  common  law  wherever  the  paper  containing  the  libel 
may  be  circulated.  We  do  not  subscribe  to  this  doctrine,  but  refer  to  it  as  a 
necessary  consequence  of  assuming  the  position  of  petitioner  to  be  correct. 

The  petition  is  denied,  and  petitioner  remanded  to  the  custodv  of  the  propei 
officer. 

We  concur:  McFarland,  J.;  McKinstry,  J.;  Thornton,  J.;  Tem- 
ple, J. 
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Gregory  and  another  «.  Pershbaker  and  another.    (No.  12,105.) 
(Supreme  Court  of  Oalifornia.    July  12,  1887.) 

1.  Mikrb— Location— "  Lodk." 

The  word  "  lode  "  is  properly  defined  as  a  "  Bone  or  belt  of  mineralized  rock  lying 
within  boundaries  clearly  separating  it  from  the  neighboring  rock,"  and  does  not 
apply  to  a  bed  of  gravel  from  which  particles  of  gold  may  be  washed,  although 
such  gravel  may  be  inclosed  within  denned  boundaries. 

2.  Same— "Placer"  Claims. 

44  Placer"  claims  include  all  forms  of  deposits  excepting  veins  of  quartz  or  othei 
rock  in  place. 
8.  Same. 

A  location  of  "  placer  "  mineral  land  is  valid  without  previous  discovery  of  val- 
uable mineral  therein. 
4.  Same— IiOCATiOK— Evidence. 

In  an  action  where  both  parties  claim  to  have  made  locations  of  mineral  land  in 
themselves  valid,  and  the  question  is  which  of  the  two  has  made  the  prior  location, 
the  prior  actual  or  constructive  possession,  evidenced  by  posting  the  notice,  and 
by  marking  the  boundaries  in  the  manner  required  by  statute,  must  prevail. 

Department  1.    Appeal  from  superior  court,  Butte  county. 

Plaintiffs  are  grantees  and  successors  in  interest  of  Johnson  and  others, 
who,  on  December  14, 1882,  located  the  Lucretia  mining  claim  upon  gold-bear- 
ing mineral  land  of  the  United  States,  in  Butte  county,  California.  Defend- 
ant, on  December  22,  1882,  filed  his  application  for  a  patent  to  the  Howard 
mining  claim,  which  included  a  portion  of  the  Lucretia  location.  Plaintiffs 
brought  this  action,  under  sections  2825  and  2326,  Kev.  St.  U.  8.,  to  have  the 
question  of  right  of  possession  of  the  claim  determined.  The  Magalia  Min- 
ing Company,  by  leave  of  the  court,  intervened,  claiming  an  interest  in  the 
location  through  defendant.  The  court  found  that  neither  plaintiffs,  defend- 
ant, nor  intervenor  had  any  title.  Plaintiffs  appealed.  Other  facts  are  suffi- 
ciently stated  in  the  opinion. 

A.  L.  Hart,  Wm.  Singer,  Jr.,  and  H.  V.  Reardon,  for  appellants.  Hund- 
ley &  Qale,  W.  C.  Belcher,  and  W.  H.  H.  Hart,  for  respondents. 

McKinstry,  J.  1.  It  is  contended  by  the  defendant  and  the  intervenor  (re- 
spondents) that  the  mineral,  if  any,  found  in  the  land  claimed  by  the  plaintiffs 
herein,  constitutes  a  lode  within  the  meaning  of  the  acts  of  congress;  that 
ledges  or  lodes  can  be  located  only  in  a  manner  entirely  different  from  the 
mode  adopted  by  plaintiffs'  predecessors;  and  therefore,  however  regular  their 
surface  location  might  have  been  as  a  location  of  a  placer  claim,  it  is  invalid 
because  no  placer  exists  within  its  limits. 

Finding  No.  51  of  the  court  below  is  as  follows:  "That  in  the  year  1856, 
John  Barrett,  and  others  associated  with  him,  discovered  on  the  westerly  bank 
of  Little  Butte  creek,  on  the  south-east  quarter  of  said  section  13,  a  thin  seam 
of  gravel  cropping  out  between  an  underlying  bed  of  slate  rock  and  an  over- 
lying bed  of  lava  rock;  and,  finding  that  the  said  seam  of  gravel  was  gold- 
bearing,  located  the  same  as  and  for  a  mining  claim  under  the  name  and  des- 
ignation of  the  'Burch  and  Barrett  Claim,1  and  thereupon  commenced  to 
work  and  develop  their  said  claim  by  excavating  a  tunnel  into  the  hill,  follow- 
ing the  course  of  the  channel,  and  the  said  channel  became  thicker  and  better 
developed  and  more  valuable  as  they  pursued  and  explored  the  same  into  the 
hill,  and  showed  that  the  said  deposit  was  a  well-developed  channel,  varying 
from  a  few  inches  to  eight  and  ten  feet  in  thickness,  and  from  eight  or  ten  to 
forty  feet  in  breadth,  with  a  well-defined  bed  and  side  walls  of  slate  rock,  and 
capped  by  a  thin  stratum  of  clay,  with  an  overlying  body  of  lava  rock  for 
hanging  wall.  Prior  to  the  year  1879  the  said  John  Barrett,  by  mesne  con- 
veyances from  his  associates  in  said  location,  became  sole  owner  of  the  said 
Burch  and  Barrett  location,  and  in  that  year  sold  and  conveyed  the  same  to 
v.l4p.no.7— 26 
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the  intervenor,  the  Magalia  Gold  Mining  Company,  a  corporation  duly  formed 
and  organized  under  the  laws  of  the  state  of  California,  and  the  said  inter- 
venor thereupon  entered  into  and  took,  and  thence  hitherto  has  kept  and  held, 
and  still  holds,  the  possession,  and  has  ever  since  continued  the  work  of  ex- 
ploring and  pursuing  and  working  and  mining  the  said  gravel  deposit  in  and 
along  the  said  channel  or  bed,  and  had,  in  the  spring  of  the  year  1882,  pur- 
sued and  opened  and  worked  the  said  gravel  channel  or  bed  in  said  south-east 
quarter  of  said  section  13,  and  in  the  direction  of  the  said  south-west  quarter 
of  said  section,  and  had  discovered  that  the  said  gold-bearing  channel  extended 
towards  and  probably  into  the  said  south-west  quarter,  and  that  the  said  south- 
east quarter  of  section  13  contained  deposits  of  gold-bearing  gravel  in  quantity 
sufficient,  not  only  to  pay  for  working  and  mining  the  same,  but  sufficient  to 
render  the  said  quarter  section  of  great  value  for  mining  purposes.  That, 
after  the  commencement  of  this  action,  the  said  Magalia  Gold  Mining  Com- 
pany projected  and  extended  its  tunnel,  mentioned  in  these  findings,  into  said 
south-west  quarter  of  said  section  13,  following  the  said  gold-bearing  deposit 
or  channel.  That  said  channel  in  its  course  into  the  hill  descends  or  drops  at 
an  angle  on  an  average  of  about  eight  degrees.  That  the  bed-rock  of  said 
channel,  during  its  entire  length  bo  far  as  worked,  is  composed  of  a  slate  for- 
mation, and  upon  that  slate  formation  said  gravel  rests,  and  over  said  gravel 
is  a  formation  of  clay  gouge,  overlapping  said  mineral  deposit,  and  that  above 
said  clay  seam  is  the  lava  which  extends  to  the  surface;  and  that  the  overly- 
ing lava  rock,  at  the  point  where  the  said  channel  crosses  the  easterly  line  of 
the  said  south-west  quarter  aforesaid,  is  about  six  hundred  feet  in  thickness. 
That  said  gravel  is  of  a  hard  nature,  and  in  mining  and  extracting  the  same 
has  to  be  detached  from  its  position  by  the  use  of  picks  and  gads,  and,  when 
extracted,  is  taken  out  to  the  surface,  and  there  washed,  and  in  so  washing 
gold  is  extracted  therefrom.  That  neither  gold  nor  any  other  mineral  was 
discovered  within  the  boundaries  of  said  south-west  quarter  of  said  section 
13  until  the  said  tunnel  of  said  Magalia  Company  penetrated  therein,  as 
aforesaid.  That  said  pay-streak  of  gravel  and  deposit  does  not  crop  out  at 
any  other  place  or  places  than  the  place  where  the  same  was  discovered,  as 
aforesaid;  and  that  the  same  cannot  be  seen  or  reached  without  entering  the 
works  of  the  said  Magalia  Qold  Mining  Company,  and  following  the  trend 
and  meanderings  of  said  channel  to  the  present  face  of  the  mineral  deposit, 
except  by  sinking  a  shaft  or  running  expensive  tunnels  other  than  those  run, 
occupied,  and  used  by  the  intervenor  therein." 

In  support  of  their  view,  counsel  cite  the  Eureka  Case,  4  Sawy.  802,  and 
other  decisions  following  and  referring  to  that.  In  the  Eureka  Case,  Mr. 
Justice  Field  of  the  supreme  court  of  the  United  States  said:  "We  are  of 
opinion  that  the  term  [lode]  as  used  in  the  acts  of  congress,  is  applicable  to 
any  zone  or  belt  of  mineralized  rock  lying  within  boundaries  clearly  sep- 
arating it  from  the  neighboring  rock. "  It  includes,  to  use  the  language  cited 
by  counsel,  "all  deposits  of  mineral  matter  found  through  a  mineralized  zone 
or  belt,  coming  from  the  same  source,  impressed  with  the  same  forms,  and 
appeari  ng  to  have  been  created  by  the  same  processes. "  This  definition  would 
not  include  a  bed  of  gravel  from  which  particles  of  gold  may  be  washed.  The 
words  "mineralized  rock"  were  evidently  intended  to  qualify  the  last  as  well 
as  the  first  sentence.  That  which  in  the  Eureka  Case  was  declared  to  be  a 
"lode"  was  a  zone  of  limestone  lying  between  a  wall  of  quartz  and  a  seam  of 
clay  or  shale,  the  one  having  a  dip  of  45  deg.,  and  the  other  of  80  deg. 

Section  2320  of  the  Revised  Statutes  of  the  United  States  (1873-74)  treats 
of  "mining  claims  upon  veins  or  lodes  of  quartz  or  other  rock  in  place  bear- 
ing gold;"  section  2322,  of  veins,  lodes,  and  ledges  "the  top  or  apex  at  which" 
Hes  inside  of  surface  lines  extended  vertically  downward. 

In  Seane's  Neuman  and  Barretti  (by  Valazquez)  a  "placer"  is  said  to  be 
"a  place  near  the  bank  of  a  river  where  gold  dust  is  found."    In  the  last  edi- 
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tion  of  Webster,  which  gives  the  meaning  of  the  term  as  approved  by  usage 
in  Mexico  and  California,  it  is  defined:  "A  gravelly  place  where  gold  is  found, 
especially  by  the  side  of  a  river,  or  in  the  bed  of  a  mountain  torrent/'  What- 
ever the  origin  of  the  subterranean  channels  containing  gravel  beds,  they  have 
long  been  known  to  exist  in  California,  and  they  have  been  generally  sup- 
posed to  be,  and  generally  spoken  of  as,  the  beds  of  ancient  rivers  in  which 
the  gravel  was  deposited  by  fluvial  action,  and  which  were  either  from  their 
beginning  subterranean,  or  upon  which  the  superincumbent  earth  or  rock  has 
been  hurled  by  means  of  convulsion,  oaused  by  volcanic  or  other  natural  force. 
That  the  bed  of  gravel  mentioned  in  the  findings,  to  the  limited  extent  it  has 
been  prospected  by  the  intervener's  tunnel,  "descends  or  drops  on  an  average 
of  about  eight  degrees, "  does  not  of  itself  make  the  gravel  deposit  a  lode  with 
41  a  top  or  apex/'  nor  contradict  the  theory  that  the  channel  was  the  channel 
of  a  mountain  stream  or  torrent. 

The  terms  employed  in  the  acts  of  congress  are  used  in  the  sense  in  which 
they  are  received  by  miners.  The  Eureka  Cage,  supra.  Moreover,  by  ex- 
press enactment,  "claims  usually  called  placers"  are  declared  to  include  all 
forms  of  deposit,  "excepting  veins  of  quartz  or  other  rock  in  place."  Be  v. 
St.  U.  S.  §  3229.  Referring  to  the  common  use  of  the  word  by  miners,  to 
the  dictionaries,  and  to  the  adjudications  of  courts,  the  gravel  bed  with  gold 
therein,  as  described  in  the  finding,  is  a  placer. 

Other  findings  of  the  court  below  strengthen  this  conviction.  The  court 
found  that  for  a  long  time  the  land  which  is  the  subject  of  this  action  was 
generally  reputed  and  understood  throughout  the  mining  district  in  which  it 
is  to  be  valuable  placer  mining  ground,  through  which  ancient  channels,  con- 
taining gravel-bearing  gold  in  paying  quantities,  extended.  No.  13.  While 
it  does  not  appear,  except  inferentially,  that  ground  like  that  in  controversy 
was  generally  located  as  placer,  neither  does  it  appear  that  there  were  district 
laws  with  respect  to  locations  of  veins,  lodes,  or  ledges ;  and,  on  the  other  hand, 
the  district  laws  with  reference  to  the  location  of  flat  and  placer  claims  are 
set  out  in  the  findings  at  length.  It  further  appears  that  the  intervener  at* 
tempted  to  locate  the  ground  as  and  for  a  placer  claim,  and  its  application  for 
a  patent  was  based  on  that  location. 

2.  If  the  ground  located  by  those  under  whom  plaintiffs  deraign  was  not 
previously  located  as  a  placer  claim,  and  the  plaintiffs  or  their  predecessors 
fully  complied  with  the  acts  of  congress,  and  the  local  rules  and  regulations, 
the  plaintiffs  would  seem  to  have  the  right  of  possession.  There  is  no  finding 
of  any  local  law  which  provides  for  the  location  of  placers,  or  beds  of  gravels 
containing  precious  metals  below  the  surface,  as  tunnel  claims,  or  of  facts 
showing  that  the  grantors  of  the  intervener,  who  constructed  the  tunnel, 
pursued  the  mode  laid  down  by  local  laws  in  locating  it.  As  to  any  claim  to 
the  possession  based  on  occupancy  by  the  tunnel  of  a  portion  of  plaintiffs'  lo- 
cation, such  occupancy,  if  it  would  be  considered  at  all  under  the  statutes, 
would  extend  only  to  the  space  within  the  walls  of  the  tunnel,  and  could  not 
be  extended  beyond  them  by  any  rule  of  constructive  possession.  We  are 
not  required,  therefore,  to  interpret  the  section  of  the  act  of  1872  (Bev.  St. 
U.  S.  2344)  which  reads:  "Nothing  contained  in  this  chapter  shall  be  construed 
to  impair,  in  any  way,  rights  or  interests  in  mining  property  acquired  under 
existing  laws,"  if,  indeed,  that  provision  refers  to  any  rights  other  than  those 
acquired  under  the  act  of  1866  and  under  the  act  of  1870,  "granting  to  A. 
Sutro  the  right  of  way,"  etc. 

The  claim  and  location  of  plaintiffs  "was  distinctly  marked  on  the  ground, 
so  that  its  boundaries  could  be  readily  traced."  Bev.  St.  2324.  The  mining 
laws  of  the  district  provided:  "A  notice  shall  be  posted  in  a  conspicuous  place 
on  each  claim,  or  body  of  claims,  describing  the  same  with  convenient  cer- 
tainty, and  shall  be  recorded  by  the  district  recorder  in  his  office,  or  in  the 
office  of  the  county  recorder  of  Butte  county. "    "All  records  of  mining  claims 
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shall  contain  the  name  or  names  of  the  locators,  and  such  a  description  of  the 
claim  or  claims  located,  by  reference  to  some  natural  object  or  permanent 
monument  as  will  Identify  them."  The  last  requirement  is  substantially  a 
transcript  from  the  United  States  statute.  Rev.  St.  2324.  The  location  by 
plaintiffs'  predecessors  in  interest  conformed  strictly  to  the  law  with  respect 
to  the  posting  and  registration  of  notices  and  their  contents. 

It  is  insisted  by  counsel  for  respondents  that  no  location  of  mineral  land  is 
valid  unless  valuable  mineral  had  been  actually  discovered  in  the  land  before 
the  location  was  made.  As  to  placer  olaims,  we  find  no  such  condition  in  the 
acts  of  congress,  in  the  local  laws,  or  in  the  practice  of  miners;  but,  if  the  laws 
contemplated  discovery  before  location,  it  would  seem  from  finding  51,  above 
quoted,  that  here  the  discovery  preceded  the  location.  Of  course,  a  patent 
for  mineral  lands  can  only  issue  under  the  acts  of  congress  relating  to  the  dis- 
position of  mineral  lands,  on  proof  that  they  are  such. 

3.  It  is  contended  that  the  intervenor  had  already  located  the  same  ground 
as  a  placer.  The  intervener's  notice  of  location  was  recorded  December  5, 
1882.  The  plaintiffs'  claim  was  marked  on  the  ground.  The  marking  was 
commenced  on  the  thirteenth  and  completed  on  the  fourteenth  of  December, 
1882.  Plaintiffs'  notice  was  posted  in  a  conspicuous  place  on  their  claim  on 
the  said  fourteenth  of  December,  and  was  recorded  by  the  district  recorder  on 
the  sixteenth  and  by  the  county  recorder  on  the  twentieth  of  the  same  month. 

On  the  said  December  14th,  and  after  the  boundaries  of  plaintiffs'  claim 
were  fully  marked  on  the  ground,  the  intervener's  notice  of  location  (which 
described  its  claim  by  boundaries  coterminous  with  plaintiffs'  claim,  and  which 
had  been  so  as  aforesaid  recorded  on  the  fifth  day  of  December)  was  posted 
on  the  claim.  And  on  the  said  December  14th  the  intervenor  proceeded  to 
mark  its  claim  on  the  ground  in  such  manner  as  that  its  boundaries  could  be 
readily  traced  by  blazing  trees  and  driving  painted  stakes,  along  the  same 
.  lines  already  marked  by  the  plaintiffs. 

If  the  rights  of  the  parties  hereto  are  to  be  determined  by  reference  simply  to 
what  was  done  by  them  or  their  grantors  on  the  surface  and  in  the  recording 
office,  and  without  regard  to  work,  if  any,  done  in  intervener's  tunnel 
within  the  limits  of  the  claim,  the  plaintiffs  would  seem  to  have  the  better 
right.  The  facts  that  the  intervenor  recorded  a  notice  containing  a  descrip- 
tion of  the  claim  by  reference  to  government  subdivisions,  and  posted  a  copy 
thereof  outside  of  the  limits  of  the  claim  as  described  in  the  notice,  were  not  of 
themselves  such  acts  as  that  the  subsequent  marking  of  the  boundaries  related 
to  the  record  or  posting  of  the  notice,  so  as  to  cut  out  any  rights  of  plaintiffs 
acquired  by  compliance  with  the  statute  and  district  laws.  The  local  laws 
seem  very  clearly  to  provide  that  the  designation  of  the  boundaries  on  the 
ground  and  posting  of  the  notice  shall  precede  its  record.  In  the  land  office, 
where  the  question  between  the  applicant  for  a  patent  and  the  United  States 
is  the  right  of  the  applicant  to  purchase,  the  order  in  which  are  done  the 
several  acts  which  give  the  right  to  purchase  may  be  immaterial.  And  so  in 
an  action  in  the  state  court,  where  only  one  of  the  parties  claims  to  have  com- 
plied with  the  laws,  the  order  of  the  acts  done  by  him  may  be  immaterial. 
But  in  an  action  where  both  parties  claim  to  have  made  locations,  in  them- 
selves valid,  and  the  question  is  which  of  the  two  has  made  the  prior  location, 
the  prior  actual  or  constructive  possession,  evidenced  by  posting  the  notice 
and  by  marking  the  boundaries  in  the  manner  required  by  statute,  must  pre- 
vail,— at  least  unless  there  has  been  unreasonable  delay  in  recording  the  notice, 
even  if  it  be  conceded  that  a  failure  to  record  the  notice  will  invalidate  a  lo- 
cation otherwise  regular.  It  cannot  be  said  here  that  the  plaintiffs  unreasona- 
bly delayed  the  record. 

The  act  of  congress  does  not  in  express  terms  require  the  posting  or  regis- 
tration of  a  notice,  but  recognizes  the  power  of  the  miners  to  require  the  regis- 
tration by  providing  that  all  records  of  mining  claims  shall  contain  a  certain 
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description,  etc.  The  miners  are  warned  that  a  tract  of  land  is  claimed,  by 
the  posted  notice  and  the  evidence  of  its  boundaries  made  necessary  by  the 
statute.  They  are  not  required  to  search  the  records  in  the  first  instance.  A 
recorded  notice  gives  no  information  of  a  claim  not  actually  located.  Nor 
does  even  a  notice  posted  on  the  ground,  unless  it  appears  that  the  party 
posting  it  is  proceeding  to  indicate  with  reasonable  diligence,  or  is  about  to 
indicate,  the  boundaries  by  marking  them. 

It  may  be  asked:  Suppose  work  is  being  actually  prosecuted  on  or  in  the 
ground,  and  a  struggle  ensues  between  the  person  doing  the  work  and  another 
party,  each  striving  to  secure  a  precedence  in  marking  out  the  boundaries  of 
a  claim  to  include  the  place  where  the  work  is  being  done,  can  the  mere  fact 
that  he  who  has  done  nothing  towards  extracting  ore,  or  developing  the  ground, 
first  completes  or  first  commences  the  marking  of  the  boundaries,  give  to  him 
the  right  of  possession?  In  such  case,  would  the  performance  of  the  only 
work  done  in  the  mine,  the  record  of  a  notice  defining  the  limits  of  a  claim 
including  the  work,  and  the  posting  of  the  notice  near  the  claim,  as  described 
in  the  record,  go  for  naught  ?  Although  merely  working  at  a  particular  place 
or  places  gives  no  right  to  patent  under  the  statutes  of  the  United  States,  and 
would  not*  under  the  local  law,  proved  herein,  extend  by  construction  the 
actual  possession,  yet,  as  to  a  third  person  who  has  not  complied  with  the  stat- 
utes and  local  laws,  the  person  doing  work,  or  who  has  done  work  not  aban- 
doned, has  an  actual  possession  to  the  extent  of  the  work  done. 

We  have  said  that,  as  between  two  persons,  neither  of  whom  had  done  any 
work  before  his  attempted  location,  and  both  of  whom  claim  to  have  made 
valid  locations,  the  issue  must  be  determined  by  reference  to  priority  in  the 
statutory  designation,  on  the  surface,  of  the  limits  of  the  claim.  Of  course, 
we  are  not  to  be  understood  as  saying  that  a  claim  can  be  Tield,  prior  to  the 
patent,  without  work  subsequent  to  the  formal  location  within  it,  in  case  no 
work  was  done  before.  That  is  not  a  question  involved  in  this  case.  But, 
in  determining  the  question  of  priority  in  the  particular  referred  to,  it  may 
be  possible  that  the  person  doing  work  in  the  ground,  and  who  has  indicated 
by  his  acts  his  intention  to  perfect  a  location  under  the  mining  laws  and  stat- 
utes, should  be  held,  by  proper  application  of  the  doctrine  of  relation,  to  have 
first  marked  the  boundaries  of  the  claim,  in  legal  effect,  as  against  one  who, 
for  the  purpose  of  depriving  him  of  the  benefit  of  his  work,  or  of  his  discov- 
ery of  mineral  of  value,  shall  intervene  and  mark  the  boundaries  before  the 
first  occupant  shall  have  completed  or  even  commenced  their  alignment.  But 
no  such  question  is  distinctly  presented  by  the  findings  herein;  and,  as  we 
think  the  interests  of  justice  demand  a  new  trial  of  the  action,  we  decline  to 
express  any  opinion  upon  a  suppositive  case. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:    Temple,  J.;  Paterson,  J. 

73  Cal.  142  

In  re  Sic.    (No.  20,308.) 
(Supreme  Court  of  California.    July  14,  1887.) 
Municipal  Corporations — Ordinance— Crimes. 

Section  3  of  ordinance  No.  192  of  the  city  of  Stockton,  California,  makes  it  un- 
lawful for  two  or  more  persons  to  assemble,  be,  or  remain  in  any  room  or  place  for 
the  purpose  of  smoking  opium,  or  inhaling  the  fumes  thereof/  Section  307  of  the 
State  Penal  Code  declares  that  every  person  who  visits  or  resorts  to  any  place  where 
opium,  or  any  of  its  preparations,  is*  soul  or  given  away  to  be  smoked  at  such  place, 
for  the  purpose  of  smoking  opium,  or  its  said  preparations,  is  guilty  of  a  misde- 
meanor, and  punishable  by  fine  or  imprisonment.  Held,  that  the  ordinance,  in  so 
far  as  it  made  criminal  precisely  the  same  acts  that  were  declared  a  crime  by  the 
state  law,  was  in  conflict  therewith  ;  and,  under  Const,  art.  11.  J  11,  limiting  the 
power  of  municipal  corporations  to  the  passage  of  ordinances  not  in  conflict  with 
general  laws,  was  void,  and  that  persons  accused  of  assembling  in  a  room  for  the 
purpose  of  smoking  opium  therein  could  not  be  prosecuted  thereunder. 
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In  bank.    Application  from  San  Joaquin  county  for  habeas  carpus* 
Lyman  J.  Mowry,  for  petitioner.    F.  H.  Smith,  for  respondent. 

Temple,  J.  A  complaint  was  filed  in  the  police  court  of  the  city  of  Stock- 
ton, charging  Sam  Lee  and  petitioner  Sic  with  the  crime  of  assembling  for 
the  purpose  of  smoking,  as  follows,  to- wit,  "the  said  Sam  Lee  and  Sic  [at  a  time 
and  place  specified]  were  willfully  and  unlawfully  in  that  certain  room,  in 
that  certain  building,  on  the  south-east  corner  of  £1  Dorado  and  Washington 
streets,  in  said  city,  for  the  purpose  of  smoking  opium,  contrary  to  the  pro- 
visions of  a  certain  ordinance, "  etc.  The  ordinance  was  entitled  "  Ordinance 
No.  192.  To  prohibit  and  prevent  the  smoking  of  opium,  and  the  inhaling  of 
fumes  of  opium."  The  first  section  declared  the  smoking  of  opium,  or  the 
inhaling  of  the  fumes  of  opium,  injurious  to  public  health,  contrary  to  public 
morals,  and  against  the  peace  and  good  order  of  the  city,  and  prohibits  the 
keeping  of  places  where  persons  assemble  for  the  purpose  of  smoking  or  in- 
haling the  fumes  of  opium.  Section  2  makes  it  unlawful  for  persons  keeping 
certain  places  of  resort  to  allow  persons  to  smoke  or  inhale  the  fumes  of  opium 
therein. 

Section  3  is  the  one  under  which  this  complaint  is  lodged,  and  is  as  follows: 

"Sec.  3.  It  shall  be  unlawful  for  two  or  more  persons  to  assemble,  be,  or 
remain  in  any  room  or  place  for  the  purpose  of  smoking  opium,  or  inhaling 
the  fumes  thereof/' 

Section  4  makes  it  unlawful  for  any  one  to  knowingly  remain  in  the  room 
or  place  where  the  offense  is  committed. 

Section  5  is  aimed  at  the  person  owning  or  controlling  any  building  who 
permits  the  offense  therein. 

Section  6  punishes  those  who  aid  or  abet  the  offense. 

Section  7  punishes  one  who  may  stand  before,  upon,  or  in  the  vicinity  of 
the  building,  room,  or  place  where  the  offense  is  committed,  to  give  warning 
of  the  approach  of  any  person. 

It  is  claimed  that  this  ordinance  is  void  because  it  conflicts  with  section  307 
of  the  Penal  Code,  which  is  as  follows:  "Every  person  who  opens  or  main- 
tains, to  be  resorted  to  by  other  persons,  any  place  where  opium,  or  any  of  its 
preparations,  is  sold  or  given  away,  to  be  smoked  at  such  place,  and  any  per- 
son who  at  such  place  sells  or  gives  away  any  opium,  or  its  said  preparations, 
to  be  there  smoked  or  otherwise  used,  and  every  person  who  visits  or  resorts 
to  any  such  place  for  the  purpose  of  smoking  opium,  or  its  said  preparations, 
is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by 
a  fine  not  exceeding  $500,  or  imprisonment  in  the  county  Jail  not  exceeding 
six  months,  or  by  both  such  fine  and  imprisonment." 

Section  3  of  the  ordinance  is  broad  enough  in  terms  to  prohibit  opium  smok- 
ing under  all  circumstances,  except  when  the  person  "keeps  moving."  Per- 
sons may  not  assemble  at  any  place  for  the  purpose  of  smoking,  or  be  at  a 
place  for  the  purpose,  or  remain  at  a  place  to  smoke.  The  other  sections  of 
the  ordinance  are  equally  marked  in  this  respect.  They  are  all  aimed  at  rooms 
or  places  where  opium  is  smoked  or  inhaled.  In  short,  the  ordinance  is  evi- 
dently intended  to  prohibit  opium  dens  or  places  of  resort  for  the  purpose  of 
smoking  opium.  The  ordinance,  notwithstanding  the  comprehensive  lan- 
guage used,  would  hardly  be  given  a  more  extensive  effect  than  that.  To 
prohibit  vice  is  not  ordinarily  considered  within  the  police  power  of  the  state. 
A  crime  is  a  trespass  upon  some  right,  public  or  private.  The  object  of  the 
police  power  is  to  protect  rights  from  the  assaults  of  others,  not  to  banish  sin 
from  the  world,  or  to  make  men  moral.  It  is  true  no  one  becomes  vicious  or 
degraded  without  indirectly  injuring  others,  but  these  consequences  are  not 
direct  or  immediate.    In  jure  non  remota  sed  proximo,  spectator. 

Thus  it  is  said  it  is  no  crime  to  be  idle,  but  one  may  be  punished  for  beg- 
ging, for  that  interferes  directly  with  the  comfort  of  others;  that  it  should 
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not  be  made  a  legal  wrong  for  one  to  become  intoxicated  in  the  privacy  of  his 
room,  if  be  does  not  offend  others  by  displaying  bis  drunkenness;  yet  the  con- 
sequence of  each  of  tbeee  vices  may  be  to  inflict  great  injuries  upon  others. 
Possibly  this  resulting  injury  to  others,  and  to  society,  may  justify  the  legis- 
lature in  declaring  these  vices  to  be  crimes.  We  are  not  required  to  pass  upon 
that  question,  and  we  do  not.  It  is  enough  to  say  that  such  legislation  is  very 
rare  in  this  country.  There  seems  to  be  an  instructive  and  universal  feeling 
that  this  is  a  dangerous  province  to  enter  upon,  and  that  through  such  laws 
individual  liberty  might  be  very  much  abridged.  Hence  laws  to  suppress  in- 
temperance, prohibit  the  sale  of  liquor,  suppress  places  of  resort  where  it  is 
drank,  ana  punish  offensive  exhibitions  of  drunken  people,  but  do  not  punish 
tb*  immoderate  use  of  spirits. 

Since  this  whole  ordinance,  therefore,  is  evidently  aimed  at  places  of  resort 
where  opium  is  smoked  or  inhaled,  we  feel  justified  in  limiting  section  3  to 
that  evil,  although  the  natural  and  usual  import  of  such  words  might,  in  the 
absence  of  a  strong  presumption  against  it,  extend  its  effect  much  further. 
Perhaps  it  would  be  enough  to  say  that  the  offense  charged  in  the  complaint, 
of  which  respondent  was  convicted,  may  be,  for  aught  that  appears,  the  same 
as  that  prohibited  in  the  Code.  The  section  plainly  covers  the  same  ground 
as  the  Penal  Code.  It  was  probably  intended  to  cover  some  supposed  defects 
in  the  Penal  Code;  still  it  denounces  as  criminal  precisely  the  same  acts  which 
are  attempted  to  be  prohibited  by  the  Code.  It  is  admitted  that  no  ordinance 
is  valid  which  conflicts  with  the  general  laws  of  this  state.  Does  section  3  of 
the  ordinance  conflict  with  section  307  of  the  Penal  Code?  Upon  this  subject 
there  is  a  very  great  conflict  of  authority. 

Judge  Cooley  says  that,  although  the  decisions  are  not  uniform,  the  clear 
weight  of  authority  is  that  the  same  act  may  constitute  an  offense  both 
against  the  state  and  the  municipal  corporation,  and  both  may  punish  it  with- 
out violation  of  any  constitutional  principle.    Const.  Lim.  199. 

In  Bishop  on  Statutory  Crimes  it  is  said  (section  24)  that  the  true  rule  is: 
"If  the  statute  so  authorizes,  it  is  not  apparent  why  a  city  corporation  may 
not  impose  a  special  penalty  for  an  act  done  against  it,  while  the  state  im- 
poses also  a  penalty  for  the  same  act  done  against  the  state."  This  implies 
that  to  enable  the  city  to  pass  such  an  ordinance — that  is,  one  imposing  a 
penalty  for  an  act  already  prohibited  by  the  general  law — special  authority 
must  be  found  in  the  charter. 

In  Dillon  on  Municipal  Corporations,  §  68,  after  noticing  the  great  conflict 
in  the  authorities,  the  following  rules  are  laid  down,  it  is  said,  with  some  dis- 
trust as  to  their  correctness:  "(1)  A  general  grant  of  power,  such  as  mere 
authority  to  make  by-laws  for  the  good  government  of  the  place  and  the  like, 
should  not  be  held  to  confer  authority  upon  the  corporation  to  make  an  ordi- 
nance punishing  an  act — for  example,  as  assault  and  battery — which  is  made 
punishable  as  a  criminal  offense  by  the  laws  of  the  state.  *  *  *  (2) 
Where  the  act  is  in  its  nature  one  which  constitutes  two  offenses,  one  against 
the  state  and  one  against  the  municipal  government,  the  latter  may  be  con- 
stitutionally authorized  to  punish  it,  though  it  be  also  an  offense  under  the 
state  law;  but  the  legislative  intention  that  this  may  be  done  should  be  man- 
ifest and  unmistakable,  or  the  power  in  the  corporation  should  be  held  not  to 
exist.  (3)  Where  the  act  or  matter  covered  by  the  charter  or  ordinance  and 
by  the  state  law  is  not  essentially  criminal  in  its  nature,  and  is  one  which  is 
generally  confided  to  the  supervision  and  control  of  the  local  government  of 
cities  and  towns,  but  is  also  of  a  nature  to  require  general  legislation,  the 
intention  that  the  municipal  government  should  have  power  to  make  new, 
further,  and  more  definite  regulations,  and  enforce  them  by  appropriate  pen- 
alties, will  be  inferred  from  language,  which  would  not  be  sufficient  were  the 
matter  one  not  specially  relating  to  corporate  duties,  and  fully  provided 
for  in  general  laws." 
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The  decisions  on  this  question  are  so  very  conflicting  that  they  present  no. 
obstacle  to  our  considering  it  as  a  new  one,  and  these  rules,  perhaps,  express 
the  law,  as  we  understand  it,  as  well  as  any. 

Section  11,  art.  11,  of  the  constitution,  authorizes  cities  and  towns  "to pass 
and  enforce  within  their  limits  such  local  police,  sanitary,  and  other  regula- 
tions as  do  not  conflict  with  general  laws."  The  last  clause  of  this  section 
must  be  held  to  be  a  limitation  upon  the  power  of  municipalities,  whether 
that  power  is  derived  under  this  provision  of  the  constitution,  or  from  the 
charter.  If,  as  is  held  both  by  Bishop  and  Dillon  to  be  the  effect  of  author- 
ities, a  municipality  can  only  pass  ordinances  punishing  the  same  acts  which 
are  punishable  under  general  laws  when  expressly  authorized  to  do  so,  and 
that  no  authority  to  pass  such  laws  will  be  presumed  from  grants  of  power 
general  in  their  character,  it  must  be  because  such  ordinances  may  super- 
sede the  general  law  upon  the  subject.  Here  there  is  not  only  no  such 
authority,  but,  if  such  ordinances  are  conflicting,  there  cannot  be  such  au- 
thority. 

It  would  seem  that  an  ordinance  must  be  conflicting  with  the  general  law 
which  may  operate  to  prevent  a  prosecution  of  the  offense  under  the  general 
law.  The  constitution  provides  that  no  one  shall  be  twice  put  in  jeopardy  for 
the  same  offense.  If  tried  and  convicted  or  acquitted  under  the  ordinance,  he 
could  not  be  again  tried  for  the  same  offense  under  the  general  law.  The 
contrary  doctrine  has  been  held  in  some  states,  but  this  conclusion  seems 
more  in  consonance  with  reason  and  justice.  Some  of  these  decisions  apply 
Co  acts  which  are  said  to  be  of  a  dual  nature,  and  offend  at  once  against  the 
general  law  and  police  regulations,  which  are  not  directed  specifically  at  the 
offense  denounced  in  the  general  law.  If  there  be  such  acts,  no  question  of 
this  kind  can  arise  with  reference  to  them.  But  there  are  decisions,  no  doubt, 
which  hold  squarely  the  doctrine  that  both  may  punish  for  the  same  offense. 
In  Alabama  it  was  said  (Mayor  v.  Allaire,  14  Ala.  400)  that  assault  and  battery 
could  be  punished  under  the  ordinance  and  under  the  state  law  also, — the 
one  to  maintain  the  peace  of  the  state  and  the  other  the  peace  of  the  city.  It 
is  difficult  to  see  how  the  peace  of  the  state  is  disturbed  except  through  the 
disturbance  in  the  city.  The  case  has  been  said  to  be  like  that  where  the  state 
punishes  for  an  offense  against  its  laws,  and  the  same  act  is  punishable  under 
the  laws  of  the  United  States.  It  was  said  by  Mr.  Justice  Grier  that  the 
citizen  may  be  said  to  owe  allegiance  to  two  sovereigns,  and  the  same  act  may 
be  an  offense  against  each.  The  United  States,  however,  has  no  general  crim- 
inal jurisdiction.  In  these  cases,  where  the  same  act  may  be  punished  as  crim- 
inal under  such  jurisdiction,  it  will  be  found  that  the  act,  besides  offending  the 
general  law  of  the  state,  is  an  assault  upon  the  United  States  in  some  of  its 
functions  as  a  government.  Thus,  counterfeiting  is  an  injury  to  the  people, 
for  they  are  likely  to  be  cheated  and  swindled  through  it.  But  the  United 
States  finds  it  necessary  to  punish  the  same  act,  not  because  of  the  injury  to 
the  people,  but  to  protect  itself  in  its  function  of  coining  money  and  regulat- 
ing the  currency.  State  laws  and  city  ordinances  all  rest  upon  the  same  ulti- 
mate authority, — the  people  of  the  state, — and  they  aim  at  the  same  evil.  But 
it  is  said  that,  even  in  cases  where  a  person  is  punishable  under  both  state 
and  federal  laws,  the  actual  practice  is  to  punish  but  once. 

Holding  these  views,  we  think  the  respondent  must  be  discharged.  It  will 
be  observed  that  we  only  hold  that  there  is  a  conflict  where  the  ordinance  and 
the  general  law  punish  precisely  the  same  acta.  We  do  not  wish  to  be  under- 
stood as  holding  that  the  sections  of  the  ordinance  which  make  criminal 
other  acts  not  punishable  under  the  general  law  are  void  because  the  legis- 
lature has  seen  fit  to  legislate  upon  the  same  subject. 

The  petitioner  is  hereby  discharged. 

We  concur:  Seaels,  C.  J.;  MoFarland,  J. 
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Paterson,  J.,  (concurring.)  I  concur  in  the  Judgment.  I  cannot  agree 
with  Mr.  Justice  Temple,  however,  in  his  construction  of  the  ordinance.  It 
is  not  only  intended  to  cover  cases  not  provided  for  by  section  307  of  the  Penal 
Code,  but  it  accomplishes  that  end.  Thus  section  6  provides:  "It  shall  be 
unlawful  for  any  person  to  aid  and  abet  or  assist  another  person  in  the  smok- 
ing of  opium,  or  inhaling  the  fumes  of  opium."  This  provision  has  no  ref- 
erence to  the  place  where  the  smoking  is  done.  And  section  3,  under  which 
the  petitioners  were  convicted,  is  aimed  more  at  the  act  of  smoking  than  at 
the  place  where  it  is  indulged  in.  I  think,  therefore,  that  the  question  must 
be  met  and  answered  in  this  case  whether  the  city  council  has  unlimited  power 
to  prohibit  the  smoking  of  opium  under  all  circumstances.  The  provisions 
of  section  3  of  the  ordinance  upon  which  the  complaint  was  made  are  general, 
universal  in  their  operation,  and  present  the  issue  squarely.  Will  they  sup- 
port a  conviction?  I  feel  bound  to  answer  this  question  in  the  negative. 
However  much  we  might  prefer  a  different  conclusion  in  this  particular  case, 
there  are  certain  great  principles  which  cannot  be  invaded  in  special  cases 
without  trespassing  upon  that  province  which  Mr.  Justice  Temple  speaks  of 
as  being  dangerous  to  enter  by  legislation.  Every  man  has  the  right  to  eat, 
drink,  and  smoke  what  he  pleases  in  his  own  house,  without  police  interfer- 
ence, (unless  he  is  trying  to  kill  himself;)  and,  before  the  state  or  municipal 
authorities  should  ask  the  conviction  of  a  person  for  smoking,  eating,  or  drink- 
ing any  particular  thing,  facts  ought  to  be  alleged  and  shown — even  in  cases  of 
opium  smoking — that  at  least  it  was  not  done  in  the  privacy  of  his  own  house, 
or  that  he  was  using  his  house  as  a  resort  for  others,  or  that  he  was  in  some 
way  aiding,  encouraging,  or  abetting  others  in  the  use  of  the  drug, — injuring 
or  jeopardizing  the  rights  of  others;  or,  in  a  word,  that  he  was  offending 
against  the  welfare  of  society  in  some  way,  beyond  merely  the  injurious  effect 
of  the  act  upon  himself  alone. 

That  some  of  the  sections  of  the  ordinance  are  valid,  and  that  section  8  of 
the  ordinance  can  be  so  amended  as  to  provide  lawfully  for  conviction  in  the 
cases  which  it  was  intended  to  cover,  I  have  no  doubt.  It  is  unnecessary  to 
say,  in  this  case,  how  far  the  local  authorities  may  go  in  their  legislation 
against  gambling-houses  or  saloons.  The  legislature  has  recognized  the  opium 
habit  as  a  great  evil.  It  has,  by  general  legislation,  attempted  to  suppress 
it.  Section  307  was  passed  and  approved  for  that  purpose.  By  an  act  en- 
titled "An  act  to  regulate  the  sale  of  certain  poisonous  substances,"  approved 
April  16,  1880,  it  was  made  a  misdemeanor  punishable  by  a  fine  not  exceed- 
ing $500,  or  by  imprisonment  in  the  county  jail  not  exceeding  six  months,  or 
by  both  such  fine  and  imprisonment,  for  any  person  other  than  a  physician 
authorized  to  practice  medicine  under  the  laws  of  this  state  to  retail  opium 
without  distinctly  labeling  the  box  or  package,  and  the  wrapper  or  cover 
thereof,  together  with  the  word  "poison,"  and  the  name  and  place  of  busi- 
ness of  the  seller;  and  the  act  further  provided:  "Nor  shall  it  be  lawful  for 
any  person  to  retail  any  of  the  substances  enumerated  in  either  of  said  sched- 
ules to  any  person,  unless  upon  due  inquiry  it  is  found  that  the  person  re- 
ceiving the  same  is  aware  of  its  poisonous  character,  and  that  it  is  to  be  used 
for  a  legitimate  purpose. "  Section  2  of  the  act  requires  the  seller  to  keep  a 
book  in  which  shall  be  entered  the  date  of  sale,  name  of  the  purchaser,  quan- 
tity sold,  purpose  for  which  the  purchaser  stated  it  was  required,  etc.,  and 
that  the  book  should  be  always  open  to  inspection  by  the  proper  authorities. 
But  all  this  legislation  has  failed  to  meet  the  exigency  of  affairs,  and  unless 
we  close  our  eyes  to  what  is  taking  place  daily  in  the  larger  cities  of  the  state, 
and  becoming  a  part  of  our  most  deplorable  police  history,  we  must  recognize 
the  fact  that  those  who  are  engaged  in  this  nefarious  traffic — especially  that 
class  who  seek  among  the  youth  of  both  sexes  for  victims  of  the  drug — are 
the  most  insidious  enemies  of  society.  For  the  purpose  of  shielding  them- 
selves and  their  enslaved  and  unhappy  customers  from  arrest  and  punishment 
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for  violation  of  the  law,  they  secrete  themselves  and  their  "outfits"  in  de- 
serted buildings,  under  bridges,  and  in  out  of  the  way  places;  thus  planning 
in  advance  of  arrest  that  which  will  be  a  defense  under  section  307,  viz.,  that 
they  were  not  caught  in  a  place  which  was  opened  to  be  retorted  to  by  others, 
and  where  opium  is  sold  or  given  away. 

They  sell  the  opium  at  one  place,  lease  their  smoking  outfits  to  be  used  at 
another  place,  and  keep  constantly  moving  about,  with  transitory  "joints, " 
thus  eluding  the  police,  and  evading  the  operation  of  the  statute.  These  are 
matters  of  common  notoriety.  A  resort  being  "a  place  of  frequent  assem- 
bly, a  haunt,"  (Webst.  Diet.,)  before  a  conviction  can  be  secured,  under  sec- 
tion 307,  it  must  be  shown  that  the  place  where  the  smoking  was  done  was 
opened  or  maintained  to  enable  opium  smokers  to  frequent  the  same  for  the 
purpose  of  smoking.  But  it  is  not  for  us  to  say  what  municipal  legislation 
should  or  may  be  provided.  What  I  have  said  is  intended  only  in  support  of 
other  provisions  of  the  ordinance,  which,  though  different  from  or  the  same 
as  the  state  law,  are,  in  my  opinion,  valid,  notwithstanding  the  invalidity  of 
section  3. 


State  v.  Clements, 
(Supreme  Court  of  Oregon.    June  13,  1887.) 

1.  Criminal  Practice — Conduct  of  Trial — Remarks  of  Judge. 

A  physician  was  on  trial  for  manslaughter  resulting  from  the  production  of  an 
abortion.  The  state  offered  evidence  of  the  pregnancy  of  deceased.  Defendant  ob- 
jected on  the  ground  of  witness*  incompetency.  The  court,  in  overruling  the  ob- 
jection, said :  "Anybody  is  competent  to  tell  whether  a  woman  is  pregnant  or  not; 
at  certain  stages  and  times,  by  Iter  looks, — from  common  observation.    There  is  a 

feat  deal  of  humbug  about  medical  science  *  *  *  and  medical  testimony, 
*  *  and  there  is  many  a  man  practicing  medicine  who  ought  to  be  a  second- 
class  cook  in  a  third-class  hotel.'1  Held  error,  especially  prejudicial  to  defendant, 
and  ground  for  new  trial. 

2.  Abortion— Burden  of  Proof. 

Under  an  indictment  for  manslaughter  by  producing  an  abortion  not  necessary 
to  preserve  the  life  of  the  mother,  the  burden  of  proof  rests  upon  the  state  to  show 
that  the  abortion  was  not  necessary  to  preserve  her  life. 
8.  Evidence— Hearsay. 

A  statement  by  a  witness  that  deceased  had  told  him  the  day  before  she  died  that 
44  the  doctor  had  used  instruments  upon  her"  is  clearly  hearsay,  and  inadmissible. 
4.  Exceptions,  Bill  of— Kequisites. 

In  Oregon  a  bill  of  exceptions,  to  receive  the  consideration  of  the  supreme  court, 
must  be  a  general  statement  of  the  proceedings, — a  statement  of  the  exceptions  as 
they  occurred,  with  a  sufficient  portion  of  the  testimony  or  other  matter  to  explain 
them.    Mere  memoranda  in  detached  parts  will  not  be  considered. 
6.  Appeal — Review— Sufficiency  of  Evidence. 

In  Oregon  the  order  of  the  circuit  court,  upon  motion  to  set  aside  the  verdict  for 
insufficiency  of  evidence  to  sustain  it,  will  not  be  reviewed  by  the  supreme  court. 
The  errors  of  the  circuit  court  must  be  raised  by  motions  and  exceptions  during  the 
trial. 

Appeal  from  circuit  court,  Baker  county. 

Olmstead  &  Snow,  for  appellant*    Ramsey  &  Bingham,  tor  respondent. 

Thayer,  J.  The  appellant  herein  was  indicted,  tried,  and  convicted,  in 
said  circuit  court,  of  the  crime  of  manslaughter,  alleged  to  have  been  commit- 
ted by  producing  an  abortion  upon  one  Lena  Dakota,  from  the  effects  of  which 
she  died  on  the  thirty-first  day  of  August,  1886,  at  Huntington,  in  said  Baker 
county.  The  deceased  was  a  young  unmarried  woman ;  had  been  stopping  for 
some  little  time  at  the  hotel  at  Huntington ;  was  taken  violently  sick  a  few  days 
before  her  death,  and  died  evidently  of  hemorrhage  from  the  uterus*  caused 
by  the  recent  expulsion  of  afaetus.  The  appellant  was  a  practicing  physician 
at  Huntington,  and,  as  such  was  treating  the  deceased  at  the  time  of  her  death; 
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that  on  the  morning  of  her  death  he  locked  the  door  of  her  room,  passed  out 
from  the  hotel,  and  remarked  to  some  one  that  she  was  sleeping  quietly,  and 
that  he  did  not  want  her  disturbed;  that  a  few  hours  afterwards,  about  9 
o'clock  A.  m.,  he  came  back  to  the  hotel,  called  some  one  from  the  door  of  her 
room,  and  stated  "that  Lena  was  dying;"  that  he  was  immediately  arrested, 
placed  in  irons,  and  put  in  charge  of  the  constable,  and,  on  his  way  from  the 
hotel,  stated  to  the  constable  in  charge  to  come  with  him  to  his  office;  that 
he  had  something  to  show  him;  that  they  proceeded  to  the  prisoner's  room, 
where  he  exhibited  to  the  constable  a  foetus,  of  which  he  said  the  deceased  had 
been  delivered.  The  appellant,  at  about  the  time  the  deceased  was  first  taken 
ill,  exhibited  in  the  drug  store  to  the  druggist,  a  stout  sharpened  quill,  about 
six  inches  in  length,  being  bloody, and  having  the  appearance  of  having  been 
recently  embedded  in  living  animal  tissues,  which  he  claimed  to  have  taken 
from  her  room,  and  stated  to  the  druggist:  "I  want  yon  to  examine  this.  I 
may  need  it  for  my  protection*  I  am  afraid  this  case  will  get  me  into  a  scrape 
yet.  Some  woman  has  been  using  this  for  a  criminal  purpose."  A  post  mor- 
tem examination  was  held,  and  it  was  found  that  there  was  some  abrasion  of 
the  interior  walls  of  the  uterus,  or  scratching,  apparently  caused  by  some 
rough  instrument,  but  that  the  injuries  were  slight.  In  the  room  of  the  de- 
ceased were  also  found  numerous  drugs;  some  bearing  marks  of  "Druggist's 
Prescriptions  of  Kansas  City,  Mo.,"  others  from  druggists  in  Idaho  territory; 
and  others  prescribed  by  the  appellant, — the  latter  being  only  such  prescriptions 
as  would  be  used  in  ordinary  obstetrical  cases;  that  there  was  no  indication  of 
deceased  having  met  her  death  by  abortion  produced  by  the  use  of  drugs. 

John  Williams  (colored)  was  called  and  sworn  on  behalf  of  the  state,  and 
testified  as  follows:  "Was  in  Huntington,  August  31, 1886.  Been  there  ever 
since.  Was  first  cook  in  the  hotel  at  Huntington.  I  knew  the  deceased 
while  she  was  at  the  hotel.  She  died  August  31st  of  this  year.  I  last  saw 
deceased  alive  on  Monday  before  her  death,  about  4:30  o'clock.  She  was  ly- 
ing upon  the  floor.  Appeared  to  be  very  sick.  I  had  brought  her  some  lem- 
onade. Asked  her  what  was  the  matter  with  her.  I  said  to  her,  « You  area 
very  sick  woman.'  The  boy  was  coming  up  with  some  ice- water.  The  door 
was  open.  She  raised  her  head,  and  I  asked  h«r  what  was  the  matter.  She 
said  she  was  sick  at  her  stomach.  I  says,  « Yes,  Lena;  you  are  a  very  sick 
woman.'  I  picked  her  up,  and  laid  her  on  the  bed.  Asked  her  if  I  had  not 
better  telegraph  to  Baker  for  a  doctor.  She  said,  'No;  Johnny  would  be  in 
in  the  morning,  and  he  could  send  to  Wood  River  for  a  physician.'  "  He 
was  then  asked  the  following  question  by  counsel  for  the  state:  "What  did  she 
say  was  the  matter  with  her?"  The  witness  in  answer  thereto  said :  "I  asked 
her  if  the  doctor  had  used  instruments  on  her. "  The  appellant's  counsel  there- 
upon duly  objected  to  the  witness  answering  the  question.  The  court  ruled 
that  the  question  might  be  answered,  if  the  'state  would  connect  the  state- 
ment of  the  deceased  with  some  act  of  the  appellant  with  the  commission  of 
the  crime.  Subsequently  said  witness  was  recalled  by  the  state,  and  asked 
the  following  question:  "State  wh.it,  if  anything,  she  [referring  to  the  de- 
ceased] said  about  having  instruments  used  upon  her,  [referring  to  the  time 
mentioned  in  his  former  testimony?]"  The  appellant's  counsel  objected  to 
the  question  as  irrelevant,  immaterial,  and  incompetent;  that  no  foundation 
had  been  laid  for  introducing  the  same,  either  as  a  part  of  the  res  gestce,  or  as 
a  dying  declaration.  The  court  overruled  the  objection,  to  which  an  excep- 
tion was  allowed,  and  the  witness  answered:  "I  asked  her  if  the  doctor  had 
used  instruments  upon  her.  She  said,  *  Yes/  "  It  appears,  also,  that  appel- 
lant, during  the  time  he  attended  on  the  deceased,  misrepresented  the  cause 
of  her  illness. 

This  seems  to  be  the  substance,  so  far  as  lean  gather  from  counsel's  briefs, 
of  the  proof  upon  the  part  of  the  state. 

The  appellant  was  a  witness  in  his  own  behalf,  and  testified  that  the  de- 
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ceased  applied  to  him  on  the  twelfth  of  August,  1886,  to  perform  an  abor- 
tion on  her;  that  he  refused  absolutely  to  do  it,  and  gave  his  reasons.  He 
also  testified  that  some  10  or  12  days  prior  to  the  death  of  the  deceased  she 
called  upon  him  to  treat  her  professionally,  claiming  about  some  derange- 
ment of  the  uterus;  that  he  made  an  examination;  found  a  sponge  imbedded 
in  the  tissues  in  the  mouth  of  the  womb ;  that  he  used  a  metallic  speculum 
and  f oreeps,  and  removed  the  sponge ;  that  he  found  the  place  occupied  by 
the  sponge  lacerated,  the  sponge  covered  with  pus,  and  very  offensive ;  that 
he  treated  her  for  about  six  days,  and  dismissed  the  case;  that  he  saw 
nothing  more  of  deceased  until  the  twenty-fifth  of  August;  that  he  was 
then  called  by  her;  that  she  complained  of  nausea  of  the  stomach,  and 
pains  in  the  abdomen,  and,  upon  being  questioned,  denied  having  made  any 
attempt  of  abortion;  that  symptoms  rapidly  disclosed  themselves  indicat- 
ing labor  pains;  that  he  prescribed  an  anti-abortive  treatment;  that  there 
were  no  other  physicians  in  reach  with  whom  to  consult,  and  deceased  had 
no  means  to  employ  medical  assistance ;  that  he  continued  such  treatment ; 
that  deceased  also  informed  him  that  she  had  made  an  attempt  to  accom- 
plish a  miscarriage  by  inserting  a  quill  into  the  uterus,  and  told  him  where 
the  quill  could  be  found,  and  which  was  shown  to  be  the  same  quill  before 
referred  to;  that  thereafter,  on  the  night  of  the  thirtieth  of  August,  de- 
ceased gave  birth  to  a  dead  foetus;  that  for  a  considerable  time  prior  to 
this  deceased  was  in  such  a  condition  that  to  have  exposed  the  cause  of  her 
illness  would  have  resulted  in  a  nervous  shock  extremely  dangerous  to  her 
life ;  that  appellant  removed  the  foetus,  and  its  appendages,  and  afterwards 
surrendered  them  to  the  officer,  as  shown  on  the  part  of  the  state ;  that  he 
administered  opiates  to  the  deceased,  placed  her  in  bed  for  the  purpose  of 
her  securing  repose,  gave  directions  that  she  should  not  be  disturbed,  left 
the  hotel,  and  went  to  his  breakfast.  Upon  his  return,  in  about  an  hour 
afterwards,  found  her  dying;  uterine  hemorrhage  having  set  in  during  his 
abf|3nce,  and  caused  her  death. 

The  appellant  assigns  a  number  of  grounds  of  error,  which  counsel  have 
discussed  fully.  They  relate  to  the  insufficiency  of  the  indictment;  the  in- 
troduction of  improper  testimony  at  the  trial;  misconduct  of  the  judge  in 
making  an  improper  remark  during  the  trial  prejudicial  to  the  appellant;  in 
giving  improper  instructions  to  the  jury;  and  in  refusing  instructions  asked 
by  the  appellant's  counsel;  in  denying  the  appellant's  motion  to  set  aside  the 
verdict;  and  in  refusing  testimony  offered  by  appellant's  counsel  at  the  trial. 

The  one  relating  to  the  insufficiency  of  the  indictment  was  passed  over  at 
the  hearing  without  argument;  and  the  one  denying  the  motion  to  set  aside 
the  verdict  we  cannot  consider  upon  this  appeal.  This  court  long  ago  held 
that  a  matter  of  that  character  is  not  reviewable.  Counsel,  however,  con- 
tinue, from  time  to  time,  to  persist  in  urging  such  questions  upon  the  con- 
sideration of  this  court,  and  seem  to  think  that,  unless  they  are  i&le  to  raise 
them,  judgments  are  liable  to  be  given  without  sufficient  evidence  in  law  to 
sustain  them.  But  such  results  are  not  liable  to  follow  if  counsel  will  prop- 
erly present  them.  This  court  will  not  uphold  a  judgment  where  the  evi- 
dence is  not  sufficient  in  law  to  justify  its  rendition,  if  the  question  is  prop- 
erly made,  which  can  be  done  by  a  motion  at  the  trial  to  discharge  the  de- 
fendant upon  that  particular  ground,  and  including  all  the  evidence  in  the 
bill  of  exceptions  tending  to  establish  his  guilt.  So,  also,  a  question  regard- 
ing the  sufficiency  of  the  proof  of  a  particular  fact  in  the  case  may  be  reviewed 
here;  but  it  must  be  raised  by  an  exception  at  the  trial.  Should  the  trial 
court  say  to  the  jury  that  if  they  found  such  and  such  facts,  and  there  was  no 
sufficient  evidence  in  law  to  authorize  such  finding  of  all  or  any  one  of  the 
facts  thus  submitted,  an  exception  in  either  case  could  be  saved,  and  made 
available.  All  the  evidence,  however,  would  have  to  be  certified  to  this 
court,  bearing  upon  the  same,  in  the  statement  of  the  exception;  and  the 
statement  in  such  case  must  purport  to  contain  all  the  evidence  upon  the 
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point.  This  court  has  nothing  to  do  with  the  rulings  of  the  lower  court  upon 
a  motion  for  a  new  trial,  or  to  set  aside  the  verdict  of  the  jury.  It  deals  only 
with  questions  of  law,  and  they  must  be  squarely  presented  as  such. 

In  the  shape  the  evidence  in  this  case  is  in,  we  cannot  determine  its  suf- 
ficiency. I  have  only  attempted  to  set  out  the  appellant's  testimony  from 
what  appears  in  his  brief.  That  is  doubtless  stated  as  favorably  to  him  as 
the  facts  will  permit,  and  yet  I  would  not  undertake  to  decide  therefrom  that 
he  was  not  guilty  as  charged  in  the  indictment,  though  he  may  have  been  en- 
tirely innocent.  Very  much  would  depend  upon  the  character  and  standing, 
in  such  a  case,  of  the  accused.  There  appears  to  have  been  no  improper  mo- 
tive upon  the  part  of  the  appellant  to  produce  an  abortion  upon  Lena  Dakota, 
unless  it  were  actuated  by  sympathy  for  that  unfortunate  girl.  Her  anxiety 
to  cover  up  her  shame  would  be  likely  to  have  had  an  influence  upon  any  one 
possessed  of  a  sympathetic  nature.  She  had  been  imprudent,  but  was  not 
outside  of  the  pale  of  charity,  and  yet  could  not  hope  for  it  in  the  eyes  of  man- 
kind; especially  in  those  of  her  own  sex.  But  whether  the  appellant  was 
guilty  or  not,  no  one  can  determine  so  well  as  those  acquainted  with  the  sur- 
roundings. It  would  be  idle  for  this  court  to  attempt  to  speculate  upon  this 
question.  The  verdict  of  the  jury  must  therefore  stand,  unless  error  was 
committed  at  the  trial. 

The  remark  of  the  judge  at  the  trial,  claimed  to  have  been  prejudicial  to 
the  appellant,  was  made  in  a  ruling  upon  an  objection  to  a  question  to  the 
witness  Williams.  Counsel  for  the  state  asked  the  witness,  concerning  the 
deceased,  whether  she  was  in  a  family  way.  The  appellant's  counsel  objected 
to  it  upon  the  grounds  that  the  witness  was  not  competent  to  give  an  opin- 
ion; that  it  did  not  appear  that  he  possessed  any  scientific  knowledge;  that  he 
was  only  a  second  cook  at  the  Pacific  Hotel.  The  court  overruled  the  objec- 
tion, and  in  doing  so  made  use  of  the  following  language:  "  Anybody  is 
competent  to  tell  whether  a  woman  is  pregnant  or  not,  at  certain  stages  and 
times,  by  her  looks, — from  common  observation.  There  is  a  great  deal  of 
humbug  about  medical  science,  and  medical  experts  and  medical  testimony, 
and  so-called  medical  scientific  opinion.  There  is  no  other  profession  where 
there  is  such  a  difference,  or  where  such  testimony  is  unsettled  and  unsatis- 
factory as  medical  experts',  and  there  is  many  a  man  practicing  medicine  wjio 
ought  to  be  second-class  cook  in  a  third-class  hotel." 

The  remark  evidently  was  an  honest  expression  of  the  judge's  opinion  upon 
the  question,  and,  as  a  general  proposition,  may  have  the  sanction  of  many 
of  the  legal  profession;  yet  it  was  unfortunate  that  the  learned  judge  made  it 
under  the  circumstances.  The  last  sentence,  "  There  is  many  a  man  practic- 
ing medicine  who  ought  to  be  second-class  cook  in  a  third-class  hotel,"  was 
particularly  calculated  to  prejudice  the  appellant  in  the  minds  of  the  jury. 
It  could  hardly  have  failed  to  turn  their  attention  directly  towards  him,  and 
suggest  to  them  the  thought,  at  least,  that  he  belonged  to  the  class  the 
judge  alluded  to.  The  latter,  I  am  satisfied,  had  no  intention  whatever  to 
convey  any  such  impression.  It  was  a  hasty,  inconsiderate  remark,  however, 
and  should  not  have  been  made.  If  there  is  any  one  virtue  in  the  judicial 
mind  entitled  to  superior  excellence,  it  is  patience  to  hear  and  determine  mat- 
ters involving  the  rights  and  liberties  of  those  charged  with  the  commission 
of  a  crime.  It  is  the  highest  aim  of  the  courts  to  insure  parties  arraigned  at 
the  bar  of  justice  a  fair  and  impartial  trial,  and  to  avoid  the  least  semblance 
indicating  that  the  prosecution  is  maintained  through  a  spirit  of  vindictive- 
ness.  The  supreme  court  of  the  United  States  has  ever  sedulously  guarded 
against  any  appearance  of  passion  or  impatience  in  its  administration  of  the 
law.  If  such  a  course  is  the  best  and  wisest  for  an  appellate  court  to  pursue, 
how  much  more  important  is  it  that  a  nisi  priwt  court  should  observe  it. 
The  latter  is  often  convened  to  try  cases  of  highly  sensational  character,  in 
the  vicinity  of  where  they  arise,  and  in  which  the  tone  and  sentiment  of  the 
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community  are  inflamed  by  excitement  and  prejudice.  Hence  the  least  en- 
couragement upon  the  part  of  the  presiding  judge  would  pervert  the  affair 
from  an  investigation  to  ascertain  truth  into  a  scene  of  persecution.  The  re- 
mark may  have  had  no  injurious  effect  in  the  case  under  consideration ;  but  the 
matter  is  too  serious  to  be  passed  over  without  an  expression  of  disapprobation. 
I  do  not  think  that  the  question  put  to  the  witness  was  necessarily  improper, 
nor  do  I  find  that  the  witness  attempted  to  answer  it;  and  if  the  court,  after 
ascertaining  that  he  had  sufficient  knowledge  to  answer  it,  had  quietly  over- 
ruled the  objection,  there  would  have  been  nothing  upon  that  point  of 
which  the  appellant  could  have  complained;  but  in  the  shape  it  comes  here 
we  can  do  no  less  than  reverse  the  judgment  of  conviction. 

The  other  assignments  of  error  might  be  passed  over  without  further  notice, 
were  it  not  that  the  case  has  to  be  sent  back  for  a  new  trial. 

The  counsel  for  the  state  contended  at  the  hearing  that  there  was  no  such 
bill  of  exceptions  in  the  transcript  as  would  admit  of  any  examination  by  this 
court  of  many  of  the  questions  which  the  appellant's  counsel  brought  forward, 
and  from  what  I  have  seen  of  the  record  I  am  inclined  to  believe  that  he  is 
correct.  It  is  very  doubtful,  to  say  the  least,  whether  the  alleged  instructions 
of  the  court  to  the  jury,  and  exceptions  thereto,  are  authenticated  in  such 
manner  as  to  entitle  them  to  a  consideration  in  an  appellate  court.  The 
alleged  instructions  are  on  separate  sheets  from  the  bill  of  exceptions.  They 
purport  to  be  the  instructions  of  the  court  to  the  jury,  and  are  signed  by  the 
judge.  But  there  is  nothing  to  indicate  the  exceptions  thereto,  aside  from  a 
note  upon  the  margin.  The  words  "excepted  to"  are  there  written,  and  in 
many  instances  the  name  of  the  judge  is  appended  to  it.  The  practice,  in  re- 
gard to  making  up  a  bill  of  exceptions,  ought  to  be  thoroughly  understood  in 
this  state.  There  has  usually  been  but  one  course  pursued  regarding  it  ever 
since  there  has  been  an  organized  judiciary  here;  and  that  has  been  to  make 
one  general  statement,  reciting  the  general  proceedings  of  the  trial,  a  state- 
ment of  the  exceptions  as  they  occurred,  with  sufficient  of  the  evidence  or 
other  matter  to  explain  them.  That  course  must  continue  to  be  observed,  un- 
less changed  by  the  legislature.  It  will  not  do  for  counsel  to  have  transmitted 
here  mere  memoranda,  in  detached  parts,  of  the  proceedings  had  in  a  case, 
and,  expect  that  this  court  will  consider  the  matter.  Everything  occurring  in 
the  trial  of  a  lawsuit,  from  the  time  of  the  calling  of  the  jury  till  the  rendition 
of  their  verdict,  upon  which  questions  of  law  arise  that  are  desired  to  be  re- 
viewed, should  be  embodied  in  one  bill  of  exceptions.  Exhibits  have  been 
allowed  to  be  referred  to  in  the  bill,  and  copies  thereof  attached,  but  that  has 
led  to  controversy  in  consequence  of  the  exhibit  having,  as  alleged,  been  de- 
tached after  the  bill  was  signed.  It  is  much  the  better  practice,  where  it  can 
be  done,  to  set  out  all  such  matters  in  the  bill  itself,  and  that  prevents  any 
such  consequences  as  are  referred  to.  Counsel,  of  course,  should  use  judgment 
in  making  up  a  bill  of  exceptions,  so  as  not  to  load  it  down  with  immaterial 
matter,  or  unnecessary  portions  of  the  testimony.  A  little  judicious  care  and 
discrimination  and  wholesome  industry  upon  the  part  of  counsel  in  this  matter 
will  save  this  court  from  a  great  deal  of  annoyance,  and  avoid  a  prejudice 
which  an  awkward,  unwieldy  performance  is  liable  to  incite. 

The  instructions  given  by  the  court  to  the  jury  in  this  case,  as  shown  by  the 
paper  referred  to,  were  very  extensive  and  minute.  I  think  it  would  be  less 
liable  to  confuse  a  jury,  in  such  a  case,  to  submit  to  them  simply  the  ques- 
tion as  to  whether  the  evidence  adduced  proved,  beyond  a  reasonable  doubt, 
that  the  accused  was  guilty  of  the  offense  charged  in  the  indictment.  He 
was  charged  with  having  done  an  act  forbidden  by  section  513  of  the  Crimi- 
nal Code  of  the  state,  which  provides  that  "if  any  person  shall  administer, 
to  any  women  pregnant  with  a  child,  any  medicine,  drug,  or  substance  what- 
ever, or  shall  use  or  employ  any  instrument  or  other  means,  with  intent 
thereby  to  destroy  such  child,  unless  the  same  shall  be  necessary  to  preserve 
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the  life  of  such  mother,  such  person  shall,  in  case  the  death  of  such  child  or 
mother  be  thereby  produced,  be  deemed  guilty  of  manslaughter."  The  gra- 
vamen of  the  offense  is  the  employment  of  means,  with  intent  thereby  to  de- 
stroy the  child;  that  the  death  of  the  child  or  the  mother  is  thereby  produced; 
that  the  same  is  not  necessary  to  preserve  the  life  of  the  mother.  The  act  then 
is  manslaughter.  It  was  necessary,  therefore,  for  the  state,  in  the  present 
case,  before  it  could  claim  a  conviction  of  the  appellant,  to  prove  that  said  Lena 
Dakota  was  pregnant;  that  the  appellant  employed  means  with  intent  thereby 
to  destroy  the  child  with  which  she  was  pregnant;  that  the  death  of  said 
Lena  was  thereby  produced ;  and  that  the  employment  of  the  means  to  de- 
stroy the  child  was  not  necessary  to  preserve  her  life.  The  counsel  for  the 
state  contended  at  the  hearing  that  the  onus  is  upon  the  accused,  in  such 
cases,  to  prove  that  it  was  necessary  to  employ  the  means  to  destroy  the  child 
in  order  to  save  the  life  of  the  mother,  after  the  state  has  proved  the  other 
facts  referred  to;  that  it  involves  a  matter  peculiarly  within  the  knowledge 
of  the  accused ;  and  that  the  averment  of  the  fact  will  be  taken  as  true,  un- 
less he  disprove  it.  There  are  a  class  of  cases  where  a  rule  of  that  character 
has  been  made  applicable.  It  has  been  applied  in  civil  and  criminal  prosecu- 
tions, for  a  penalty  for  doing  an  act  which  the  statute  only  permits  to  be  done 
by  persons  duly  licensed  therefor.  Section  79,  1  Greenl.  Ev.  But  I  think  it 
doubtful  whether  any  such  rule  should  obtain  in  such  cases.  I  am  unable  to 
discover  any  principle  to  found  it  upon.  The  relative  convenience  of  the 
parties  to  make  the  proof  ought  not,  it  seems  to  me,  to  be  taken  into  consid- 
eration ;  but,  in  any  event,  no  such  rule  should  be  applied  to  a  criminal  case, 
where  the  accused  is  presumed  to  be  innocent,  and  the  prosecution  is  required 
to  prove  him  guilty  beyond  a  reasonable  doubt.  In  fact,  I  do  not  see  how 
such  a  rule  could  obtain  in  such  a  case  without  overthrowing  the  two  eternal 
principles  of  the  common  law  just  referred  to.  Proof  that  a  physician,  in  his 
professional  treatment  of  a  woman  pregnant  with  a  child,  had  used  means, 
with  the  intent  thereby  to  destroy  the  child,  and  the  death  of  the  child  was 
thereby  produced,  is  not  evidence  that  the  treatment  was  not  necessary  to  pre- 
serve the  life  of  the  mother;  nor,  if  it  produced  the  death  of  the  mother,  that 
it  was  not  an  honest  effort  on  the  part  of  the  physician  to  preserve  her  life. 
The  experience  of  mankind  shows  that  cases  have  often  arisen  in  which 
such  treatment  has  necessarily  been  resorted  to,  and,  in  the  absence  of  other 
proof,  the  law,  in  its  benignity,  would  presume  that  it  was  performed  in  good 
faith,  and  for  a  legitimate  purpose.  The  extent  of  proof,  to  establish  the 
negative  averment  in  such  a  case,  would  necessarily  be  limited  by  the  circum- 
stances. It  could  not,  in  the  nature  of  things,  be  made  positive,  except  as 
aided  by  the  fact  that  the  accused  was  able  to  refute  it  absolutely,  if  untrue, 
and  had  failed  to  attempt  do  so. 

In  section  78, 1  Greenl.  Ev.,  the  author  says:  "So,  in  a  prosecution  for  a 
penalty  given  by  statute,  if  the  statute,  in  describing  the  offense,  contains 
negative  matter,  the  count  must  contain  such  negative  allegation,  and  it  must 
be  supported  by  prima  facie  proof.  Such  is  the  case  in  prosecutions  for  pen- 
alties given  by  statute  for  coursing  deer  in  inclosed  grounds,  not  having  the 
consent  of  the  owner;  or  for  cutting  trees  on  lands  not  the  parties'  own;  or 
taking  other  property,  not  having  the  consent  of  the  owner;  or  for  selling,  as 
a  peddler,  goods  not  of  the  produce  or  manufacture  of  the  country;  or  for 
neglecting  to  prove  a  will  without  just  excuse  made  and  accepted  by  the  judge 
of  the  probate  therefor.  In  these,  and  the  like  cases,  it  is  obvious  that  plen- 
ary proof  on  the  part  of  the  affirmant  can  hardly  be  expected;  and  therefore 
it  is  considered  sufficient  if  he  offer  such  evidence  as,  in  theabsence  of  counter- 
testimony,  would  afford  ground  for  presuming  that  the  allegation  is  true." 

It  seems  to  me  that,  upon  principle  and  authority,  the  accused,  in  such  a 
case,  has  the  right  to  stand  upon  his  plea  of  "not  guilty;"  and  that  the  pros- 
ecution is  required  to  prove  every  charge  in  the  indictment  constituting  the 
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offense,  including  allegations  of  negative  matter,  before  a  conviction  can  prop- 
erly be  claimed. 

The  testimony  of  the  witness  Williams,  as  to  what  the  deceased  told  him 
about  the  doctor  having  used  instruments  upon  her,  was  mere  hearsay,  was 
clearly  inadmissible,  and  the  court  should  have  excluded  it  at  once. 

The  attention  of  the  court  was  directed  at  the  hearing  to  the  instructions 
of  the  circuit  court  to  the  jury,  regarding  the  effect  to  be  given  to  the  testi- 
mony of  the  appellant.  We  should  not  consider  the  point  if  the  case  were 
nol  going  back  for  a  new  trial,  and  some  question  liable  to  arise  thereon. 
Under  the  circumstances,  we  deem  it  a  duty  to  suggest  our  view  concerning 
the  matter.  The  act  of  the  legislative  assembly  of  the  state,  passed  in  1880, 
amending  sections  166  and  167  of  the  Criminal  Code,  provides  that  a  person 
charged  or  accused  of  a  crime  shall,  at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness;  the  credit  to  be  given  to  his  testimony  being 
left  solely  to  the  jury,  under  the  instructions  of  the  court.  The  point  referred 
to  involves  the  question  as  to  what  extent  the  court  is  authorized  to  instruct 
the  jury  under  that  provision  of  the  statute.  Section  835  of  the  Civil  Code 
provides  that  the  jury,  subject  to  the  control  of  the  court,  in  the  cases  speci- 
fied in  that  Code,  are  judges  of  the  effect  or  value  of  evidence  addressed  to 
them,  except  where  it  is  thereby  declared  to  be  conclusive.  They  are,  how- 
ever, to  be  instructed  by  the  court  on  all  proper  occasions.  There  are  other 
provisions  of  the  Civil  Code  which  allow  the  credibility  of  a  witness,  who  has 
an  interest  in  the  event  of  the  suit,  to  be  drawn  in  question.  Section  699  of 
that  Code,  in  connection  with  section  673  thereof,  permit*  it.  Section  165  of 
the  Criminal  Code  provides  that  the  law  of  evidence  in  civil  actions  is  also  the 
law  of  evidence  in  criminal  actions  and  proceedings,  except  as  otherwise 
specially  provided  in  that  Code.  Taking  these  various  sections  together,  the 
court  is  of  the  opinion  that  the  circuit  court  in  such  a  case  is  authorized  to 
instruct  on  the  matters,  so  far  as  applicable,  referred  to  in  section  835  of  the 
Civil  Code;  also  that  the  witness  is  presumed  to  speak  the  truth,  but  that  such 
presumption  may  be  overcome  by  the  manner  in  which  he  testifies;  by  the 
character  of  his  testimony;  by  evidence  affecting  his  character  or  motive;  by 
contradictory  evidence;  or  by  his  having  an  interest  in  the  event  of  the  pros- 
ecution,— the  jury  to  be  the  exclusive  judges  of  his  credibility.  The  witness, 
being  also  the  party  accused,  is  not  entitled  to  full  credit;  but  the  jury  have 
no  right,  on  that  account,  to  arbitrarily  disregard  his  evidence.  The  manner 
in  which  he  testifies  may  be  such  as  to  impress  every  one  with  the  belief  of 
the  truth  of  what  he  states.  A  case  came  under  my  own  observation  once 
where  a  party  charged  with  the  commission  of  an  offense  pleaded  guilty  to  it, 
and  upon  being  asked  the  usual  preliminary  question  to  his  being  sentenced, 
"  what  he  had  to  say  why  the  sentence  of  the  law  should  not  be  pronounced 
upon  him."  etc.,  made  such  a  candid,  ingenuous  statement  in  response  that 
th*>  court  declined  to  sentence  him,  and  directed  that  his  plea  be  withdrawn, 
and  a  plea  of  not  guilty  be  entered,  and  he  was  subsequently  acquitted  upon 
the  latter  plea.  In  that  case,  however,  the  judge  was  a  practical  man,  and 
would  not  subordinate  his  sense  of  justice  and  humanity  to  vain  austerity; 
or  believe  that  courts  for  the  trial  of  criminal  causes  were  organized  only  to 
convict  the  accused. 

The  judgment  appealed  from  will  be  reversed,  and  the  case  remanded  to  the 
circuit  court  for  a  new  trial. 


Elliot  t>.  Stewart  and  others. 

ISitpreme  Court  of  Oregon.    June  13,  1887.) 

Riparian  Rights— Fishery—  "  Tide  Lands." 

Tho  legislation  rroviding  for  the  purchase  from  the  state,  by  littoral  owners,  of 
••tide  lands,"  (La-va  Or.  1872,  p.  129;  Laws  Or.  1874,  p.  76;  Laws  Or.  1878,  p.  42,) 
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.as  not  intended  to  authorize  the  acquirement  of  a  private  title  to  a  sand-bar,  sev- 
eral miles  from  the  shore,  only  exposed  at  low  tide,  and  covered  by  six  feet  ofwatei 
at  high  tide.  Such  a  bar  is  not  an  "island,"  nor  is  it  a  "shore"  or  "beach,"  within 
the  legal  definitions  of  those  terms,  and  the  purchaser  thereof  from  the  state  as 
"tide  land,"  cannot  acquire  an  exclusive  right  to  fish  on  said  bar. 

Strong  &  Strong,  for  appellants.     Fulton  Bros.,  for  respondent. 

Lord,  C.  J.  This  is  a  suit  in  equity  to  enjoin  the  defendants  from  fishing 
on  certain  premises  described  in  the  complaint,  and  alleged  to  belong  to  the 
plaintiff.  The  defendants  denied  the  plaintiff's  ownership,  and  alleged  that 
the  said  premises  are  a  shifting  sand-bar  in  the  Columbia  river,  and  only  ex- 
posed at  low  tide,  being  entirely  covered  with  water  at  high  tide,  and  that 
said  sands  or  sand-bar  have  been  immemoriaUy  resorted  to  by  the  public  foi 
fishing  and  drawing  seines  therein,  etc.  Issue  being  joined  as  to  this,  a  trial 
was  had,  and  a  decree  was  rendered  dismissing  the  plaintiff's  complaint. 
Substantially,  the  evidence  shows  that  the  alleged  land  is  a  shifting  sand-bar 
situated  in  the  Columbia  river  some  six  miles  from  the  Oregon  shore,  and 
about  one  mile  from  the  Washington  Territory  shore,  and  that  fishermen 
have  resorted  to  these  sands  for  many  years  to  fish  for  salmon.  The  plaintiff 
derived  his  title  by  deed  from  the  state,  purporting  to  convey  to  him  the  prem- 
ises as  tide  land.  The  inquiry  is  whether  the  state  has  been  authorized  by 
any  legislation  to  dispose  of  lauds  of  the  character  in  question. 

The  first  act  providing  for  the  sale  of  tide  lands  was  passed  in  1872.  It  is 
entitled  "An  act  to  provide  for  the  sale  of  tide  and  overflowed  lands  on  the 
sju  shore  and  coast."  Among  other  things,  it  provides  that  "the  owner  or 
owners  of  any  land  abutting  or  fronting  upon  or  bounded  by  the  shore  of  any 
bay,  harbor,  or  inlet  on  the  sea-coast,  shall  have  the  right  to  purchase  from 
the  state,"  etc.  Laws  1872,  p.  129.  This  act  only  authorizes  the  sale  of  tide 
lands  on  the  sea  shore  and  coast,  bays,  harbors,  and  inlets.  It  authorizes  the 
owners  abutting  upon  or  bounded  by  the  shore  of  any  bay  or  harbor  or  inlet 
to  purchase,  and  indicates  quite  plainly  that  the  lands  referred  to  as  tide  lands 
are  what  is  generally  known  as  the  shore  or  beach.  The  act  of  1874  was 
amendatory,  and  extended  the  right  to  purchase  tide  lands  on  the  shores  of 
rivers  and  ocean's  beach,  but  the  distinction  here  noted  is  preserved.  The 
act  of  1878,  which  seems  to  be  the  final  legislation  upon  the  subject,  provides 
only  for  the  sale  of  that  which  is  on  the  sea-coast,  or  in  front  of  lands  abut- 
ting on  the  ocean,  or  any  bay,  harbor,  inlet,  lake,  or  water-course.  Laws 
1874,  p.  76;  Laws  1878,  p.  42. 

In  none  of  these  acts  is  there  any  provision  for  the  sale  of  lands  coming 
within  the  descriptions  of  the  sands  or  sand-bar  in  question.  Properly  speak- 
ing, it  cannot  be  said  to  be  an  island;  nor  is  there  any  abutting  of  land  to  it, 
but  it  is  uncovered  or  exposed  to  the  flux  and  reflux  of  the  tides,  though  it 
does  not  register  the  high  and  low  water  mark,  being  submerged  six  to  seven 
feet  at  high  tide,  and  laid  bare  at  low  tide.  In  Andrus  v.  Knott,  12  Or.  501, 
8  Pac.  Rep.  763,  it  was  held  that  the  terra  "  tide  lands  "  applies  to  lands 
covered  and  uncovered  by  the  tides,  which  the  state  owns  by  virtue  of  its 
sovereignty,  and  corresponds  with  the  shore  or  beach,  which  at  common  law  is 
that  land  lying  between  ordinary  high  and  low  water  mark.  In  People  v. 
Davidson,  30  Cal.  386,  Shafter,  J.,  said:  "  We  find  nothing  in  the  act  of 
May  14,  1861,  affording  the  slightest  clue  to  the  sense  in  which  the  legisla- 
ture used  the  words  'tide  lands'  therein.  *  *  *  Under  such  circum- 
stances that  definition  must  be  adopted  which  on  the  whole  is  most  reasona- 
ble; and  that  is  supplied  in  our  judgment  by  the  words  'strand/  ' beach,'  or 
'shore,'  in  the  common-law  sense  of  the  terms.  Shore  is  defined  to  be  land 
on  the  margin  of  the  sea  or  a  lake  or  river;  that  space  of  land  which  is  alter- 
nately covered  and  left  dry  by  the  rising  and  falling  of  the  tide;  the  space  be- 
tween high  and  low  water  mark.  It  is  synonymous  with  beach,  which  is  the 
°-trip  of  land  between  high  and  low  water  mark.  « By  a  beach,'  said  Weston, 
^.14p.iio.7— 27 
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J.,  « is  to  be  understood  the  shore  or  strand.  *  *  *  The  word  "  beach  " 
must  be  deemed  to  be  land  washed  by  the  sea  and  its  waves,  and  to  be  synony- 
mous with  shore.1  Cutts  v.  Uussey,  15  Me.  241."  In  East  Haven  v.  Hem- 
ingway, 7  Conn.  186,  Hosmer,  J.,  said:  "  The  shore  is  that  space  of  ground 
which  is  between  ordinary  high  and  low  water  mark. "  And  Butler,  J.,  said 
that  "  the  legal  meaning  of  the  term  was  indisputable. "  Church  v.  Meeker, 
34  Conn.  424;  Storer  v.  Freeman,  6  Mass.  439.  "Lands  belonging  to  the 
state  by  reason  of  its  sovereignty  includes  the  shores  of  the  sea,  and  its  bays 
and  inlets,  in  the  common  law  definition  of  the  word  *  shore;'  that  is,  the 
land  usually  overflowed  by  neap  or  ordinary  tides. "  Shafter,  J.,  in  People 
v.  Morrill,  26  Cal.  353.    See,  also,  Daane  v.  Willcutt,  5  Gray,  335. 

Taken  in  consideration  with  the  language  of  the  acts,  and  the  common-law 
definition  of  the  words  used,  which  have  been  applied  to  the  statutes  of  simi- 
lar purport,  it  must  be  apparent  that  those  acts  of  legislation  referred  to  did 
not  contemplate  or  authorize  the  sale  of  lands  of  the  description  in  question. 
It  follows  that  there  was  no  error,  and  that  the  decree  must  be  affirmed,  ex- 
cept as  stipulated  as  to  damages;  and  it  is  so  ordered. 


Clark  and  others  v.  Pratt  and  others. 

(Supreme  Court  of  Oregon,    June  14,  1887.) 

Trusts— Resulting  Trusts— Laches. 

When  suit  is  brought  13  years  after  the  making  of  a  deed  to  defendant,  and  there 
is  no  satisfactory  explanation  of  the  delay,  an  action  to  declare  a  resulting  ti  ust  in 
favor  of  plaintiff  cannot  be  maintained,  especially  if  plain  ti  1Tb  evidence  is  lacking 
in  precision  and  certainty. 

Appeal  from  circuit  court,  Wasco  county. 

J.  F.  Dufur,  for  appellants.    E.  C.  Bradshaw,  for  respondent. 

Strahan,  J.  This  suit  was  originally  commenced  by  Henry  R.  Sampson 
as  plaintiff.  Its  object  was  to  ascertain  and  declare  a  resulting  trust  in  cer- 
tain real  property  situate  in  Wasco  county  in  favor  of  the  plaintiff.  The 
complaint  in  substance  alleges  that  in  1872  said  Sampson  bargained  with  W. 
D.  Gilliam  for  the  real  property  in  controversy  for  the  price  and  sum  of 
$1,200;  that  L.  E.  Pratt,  the  ancestor  of  defendants,  wished  to  have  one-half 
of  said  land,  and  it  was  agreed  between  said  Sampson  and  Pratt  that  each 
should  pay  one-half  the  purchase  money,  and  that  a  deed  for  said  land  should 
be  taken  in  their  joint  names;  that  Sampson  was  obliged  to  return  to  Yam- 
hill county,  where  he  now  and  for  30  years  last  past  has  resided,  and  that 
Gilliam  was  obliged  to  go  to  Oregon  City  before  said  deed  could  be  executed; 
that  said  deed  was  a  homestead  claim,  upon  which  said  Gilliam  had  not  re- 
sided for  the  full  period  of  five  years  at  the  date  of  said  contract,  and  that  he 
thereafter  continued  his  residence  on  said  land  with  L.  E.  Pratt  until  his 
residence  was  completed,  and  then  obtained  a  patent  therefor,  and  that  he 
thereafter  executed  a  deed  to  said  Pratt  for  said  land;  that  said  Sampson  left 
$600  with  said  Pratt  to  pay  for  one-half  of  said  land,  and  that  Pratt,  intend- 
ing to  defraud  the  plaintiff,  contrary  to  his  agreement  took  the  deed  to  said 
land  in  his  own  name;  that,  soon  after  the  execution  of  said  deed,  Sampson 
inquired  of  Pratt  about  the  purchase  of  said  land,  and  was  assured  by  Pratt 
that  the  deed  had  been  taken  in  their  joint  names,  as  had  been  agreed,  and  had 
been  recorded;  that  Sampson  relied  upon  this  information,  and  believed  it  to 
be  true,  and  did  not  know  of  Pratt's  fraud  in  taking  the  deed  to  himself  until 
afterk Pratt's  death,  and  in  1885;  that  Sampson  paid  taxes  on  said  land  until 
1875,  at  which  time  he  made  a  contract  with  Pratt  that  he  should  pay  the 
taxes  out  of  the  proceeds  of  Sampson's  property,  which  Pratt  did;  that  Samp- 
son had  known  Pratt  for  many  years,  and  had  great  confidence  in  him,  and 
,  believed  him  to  be  honest,  and  intrusted  to  him  a  large  number  of  cattle  and 
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horses;  that,  before  and  about  the  time  of  the  purchase  of  said  land,  Sampson 
intended  to  and  did  bring  cattle  and  horses  from  the  Willamette  valley,  and 
run  them  upon  the  land,  and  that,  when  Pratt  took  an  interest  in  the  land, 
he  was  to  have  an  interest  in  the  cattle;  that  Sampson  furnished  nearly  all 
the  cattle, — Pratt  but  few, — and  they  were  all  put  in  one  band,  and  run  as 
the  company  cattle  of  Sampson  and  Pratt;  that  in  1874  Sampson  had  become 
equal  in  the  cattle,  and  that  Pratt  was  to  occupy  all  of  said  land,  and  for  the 
use  of  Sampson's  interest  therein  was  to  care  for  a  few  mares  and  their  in- 
crease, then  on  said  land,  and  owned  by  said  Sampson,  and  that  thereafter 
Pratt  occupied  said  land,  and  cared  for  said  horses  as  rental  therefor  until  his 
death;  that  until  1874  Sampson  visited  said  land  annually,  since  which  time 
he  has  been  and  is  now  unable  to  make  such  visits  by  reason  of  sickness; 
that,  after  Pratt's  death,  his  widow  and  heirs  continued  to  reside  upon  said 
land,  and  their  administrator  delivered  to  said  Sampson  said  mares,  and  their 
increase.  The  answer  puts  in  issue  all  of  the  material  allegations  of  the 
complaint.  The  trial  in  the  court  below  resulted  in  a  decree  for  the  defend- 
ants, dismissing  the  suit,  from  which  decree  this  appeal  is  taken.  The  evi- 
dence was  reduced  to  writing  upon  an  order  of  reference  for  that  purpose, 
and  accompanies  the  transcript,  and  the  cause  has  been  fully  heard  here  upon 
the  entire  record.  After  the  appeal  was  perfected,  Henry  B.  Sampson  died 
intestate,  and  on  the  application  of  his  next  of  kin  and  heirs  at  law  the  suit 
has  been  revived  in  this  court  in  their  names. 

The  plaintiffs'  case  rests  entirely  upon  the  evidence  of  Henry  B.  Sampson. 
An  examination  of  his  testimony  leads  us  to  the  conclusion  that  it  is  too  un- 
certain and  unsatisfactory  upon  which  to  base  a  decree,  and  especially  so  when 
the  suit  was  not  commenced  until  after  Pratt's  death.  Sampson's  statements 
are  entirely  wanting  in  that  precision  and  certainty  which  equity  will  always 
exact  and  require  before  disturbing  a  legal  title.  In  addition  to  this,  the 
great  lapse  of  time  which  has  intervened  since  the  making  of  the  deed  and 
the  commencement  of  this  suit  cannot  be  overlooked.  Of  course,  this  is  not 
decisive  against  the  plaintiffs;  but,  if  unexplained,  it  is  an  element  which 
must  weigh  against  them.  Sampson  evidently  realized  this,  and  sought  to 
make  such  explanations  as  he  might,  but  they  are  entirely  unsatisfactory.  As- 
suming that  he  was  unable  to  return  to  Wasco  county  after  1874  by  reason  of 
sickness,  it  could  hardly  be  possible,  during  the  10  years  that  Pratt  lived  on 
the  land  and  managed  Sampson's  business  for  him,  that  he  would  never  have 
written  a  single  letter  to  Sampson,  or  sent  him  a  tax  receipt,  or  any  memo- 
randum or  statement  of  their  business.  And  yet,  so  far  as  appears,  during 
all  of  that  time  these  parties  never  had  any  communication  whatever,  by  let- 
ter or  otherwise.  The  circumstances  surrounding  the  whole  transaction  are 
all  against  the  plaintiffs,  and  we  do  not  think  they  are  accounted  for  or  ex- 
plained in  any  satisfactory  manner.  We  do  not  find  it  necessary  to  discuss 
any  of  the  legal  questions  presented,  but  decide  the  case  solely  on  the  insuffi- 
ciency of  the  plaintiffs'  evidence  to  make  out  a  case  that  would  entitle  them 
to  any  relief  whatever. 

Let  the  decree  of  the  court  below  be  affirmed. 


State  v.  Moran. 
(Supreme  Court  of  Oregoti.    June  14, 1887.) 

1.  Homicide— Evidence— Proof  of  Death. 

In  a  trial  for  murder,  evidence  of  a  coroner  and  a  doctor  that  the  body  of  deceased 
was  taken  to  the  morgue,  where  an  inquest  was  held,  and  stating  his  name,  is  ad- 
missible to  prove  the  fact  of  death. 

2.  Same— Evidence. 

On  a  trial  for  murder,  evidence  that,  two  and  one-half  honrs  after  the  deceased 
had  been  poisoned,  the  defendant  took  two  dollars  from  the  pocket  of  deceased,  is 
competent  as  showing  part  of  defendant's  connection  with  the  occurrence. 
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3.  Evidence— Confessions. 

On  trial  for  murder  the  confessions  of  the  defendant,  made  by  him,  as  an  admitted 
accomplice,  when  another  person  was  on  trial  for  the  same  crime,  are  admissible 
in  evidence,  when  they  have  been  made  under  an  agreement  with  the  district  at- 
torney that,  if  he  would  testify  fully  all  he  knew  concerning  the  murder,  he  should 
not  be  prosecuted  for  any  complicity  therein,  and  subsequently  he  escaped  from 
custody,  and  failed  to  perform  his  part  of  said  agreement. » 

4.  Criminal  Practice — Evidence — Statements  to  Grand  Jury. 

On  a  trial  for  murder,  evidence  of  a  grand  juror  as  to  statements  made  by  the  de- 
fendant to  the  grand  jury  which  indicted  another  person  for  the  crime  of  which 
defendant  is  charged,  is  admissible.1 

5.  Same— Accomplice  Testimony. 

Under  Crim.  Code  Or.  g  748,  which  provides  that  "  all  persons  concerned  in  the 
commission  of  a  crime,  *  *  *  whether  they  directly  ediumit  the  act  constitut- 
ing the  crime,  or  aid  and  abet  in  its  commission,  though  not  present,  are  princi- 
pals," evidence  is  admissible,  on  a  trial  for  murder  in  the  usual  form,  that  poison 
was  administered  to  the  deceased  by  another  person,  and  that  defendant  was  im- 
plicated in  the  deed. 

6.  Same— Evidence— Memoranda  to  Refresh  Memory. 

The  fact  that  a  witness  on  a  trial  for  murder,  to  refresh  his  memory,  read  over 
memoranda  taken  by  another  person  as  to  statements  made  before  them  both,  when 
he  said  that  he  remembered  the  substance  of  said  statements,  does  not  render  the 
evidence  of  said  witness  as  to  such  statements  incompetent,  but  merely  affects  its 
credibility. 

7.  Same— Conduct  op  Trial — View  by  Jury. 

Where,  on  a  trial  for  murder,  the  court  directed  a  view  of  the  place  of  the  alleged 
killing,  and  of  the  place  where  the  prisoner  was  confined,  upon  the  application  of 
the  district  attorney  as  modified  by  request  of  the  defendant's  counsel,  held,  that 
the  omission  by  the  court  to  provide  for  the  presence  of  the  defendant  at  the  view, 
no  application  therefor  having  been  made  by  the  defendant  or  his  counsel  at  the 
time  the  view  was  ordered,  was  not  error;  following  State  v.  Ah  Lee,  8  Or.  214. 

Appeal  from  county  court,  Multnomah  county. 

chamberlain  &  Morrow,  for  appellant.  Henry  E.  McGinn,  Dist.  Atty.,  for 
respondent. 

Strahan,  J.  On  the  eighteenth  day  of  November,  1886,  the  appellant  was 
indicted  for  the  crime  of  murder  in  the  first  degree  by  the  grand  jury  of  Mult- 
nomah county.  The  charging  part  of  the  indictment  is  as  follows:  "The  said 
Dan  Moran,  on  the  seventh  day  of  July,  A.  D.  1886,  in  the  county  of  Multno- 
mah and  state  of  Oregon,  purposely  and  of  deliberate  and  premeditated  malice 
killed  Frederick  Kaluscha  by  then  and  there  administering  to  him,  the  said 
Frederick  Kaluscha,  poison,  namely,  morphine,  contrary  to  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Oregon."  Thereafter  a  trial  of  said  cause  was  had  before  a  jury,  which  re- 
sulted in  a  verdict  of  guilty  as  charged  in  the  indictment.  Afterwards,  on 
motion  of  the  defendant,  the  court  set  aside  the  verdict,  and  granted  him  a 
new  trial.  On  the  second  trial  the  jury  found  the  defendant  guilty  of  man- 
slaughter, upon  which  verdict  the  court  sentenced  him  to  imprisonment  in 
the  penitentiary  of  the  state  of  Oregon  for  15  years,  from  which  judgment  he 
has  appealed  to  this  court.  Upon  the  trial  here,  counsel  for  the  appellant,  as 
well  as  the  state,  have  displayed  great  research  and  ability,  and  the  various 
questions  presented  were  exhaustively  argued,  and  it  now  only  remains  for 
the  court  to  state  the  conclusions  reached,  a.id  to  indicate  the  reason  therefor. 

1.  On  the  trial  in  the  court  below,  counsel  for  appellant  moved  to  strike 
out  the  evidence  of  Coroner  De  Linn  and  Dr.  Bevan.  The  evidence  which 
was  included  in  this  motion  was,  in  substance,  this:  Coroner  De  Linn  testi- 
fied that  he  took  the  body  of  deceased  to  the  morgue,  where  an  inquest  was 
held;  found  his  name  was  Frederick  Kaluscha,  and  that  he  was  a  carpenter' 

1  See  note  at  end  of  case. 
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on  the  ship  Canidate.  On  his  cross-examination  he  testified  that  he  knew 
the  name  of  the  deceased  by  hearing  witnesses  testify  to  it,  and  that  he  had 
no  personal  acquaintance  with  the  deceased.  Dr.  Bevan's  evidence  was  to 
the  same  effect.  The  evidence  in  neither  case  was  objected  to  when  offered; 
but,  in  addition  to  this,  the  counsel's  position  is  there  was  no  particular  con- 
troversy upon  the  trial  as  to  the  identity  of  the  deceased.  O'Brien  and  other 
witnesses  testified  to  his  identity  very  fully.  The  object  in  calling  the  coroner 
and  Dr.  Bevan  was  to  prove  the  fact  of  death,  and  not  the  identity  of  the  de- 
ceased.    The  court  did  not  err  in  refusing  to  strike  out  this  evidence. 

2.  On  the  trial  in  the  court  below  the  state  introduced  the  declarations  of 
Moran,  given  under  oath  before  the  magistrate  in  the  case  of  State  v.  James 
Kelly,  who  was  charged  with  the  crime  of  mnrder  in  the  killing  of  Kaluscha; 
also  the  declarations  of  Moran  given  under  oath  before  the  grand  jury  of 
Multnomah  county  in  the  same  case.  Counsel  for  the  defense  claim  that  the 
declarations  and  admissions  under  oath  before  the  committing  magistrate 
ought  not  to  have  been  admitted,  for  the  reason  they  were  given  and  made 
upon  an  understanding  with  the  district  attorney  and  the  police  officers  that 
if  he  would  testify  fully  as  to  all  he  knew  in  relation  to  the  poisoning  of  Ka- 
luscha, that  he  (Moran)  should  not  be  prosecuted  for  any  complicity  therein. 
They  also  object  to  the  statements  made  by  Moran  before  the  grand  jury  in 
the  same  matter  for  the  same  reasons,  and  upon  the  further  ground  that  it 
was  incompetent  for  the  trial  court  to  allow  the  proceedings  before  the  grand 
jury  to  be  made  public  for  this  purpose. 

3.  It  must  be  taken  as  settled  in  this  state  that  section  169  of  the  Criminal 
Code  is  only  declaratory  of  the  common-law  rule  in  relation  to  confessions. 
State  v.  Wintzingerode,  9  Or.  158.  Upon  the  trial  of  a  criminal  case,  there- 
fore, whenever  a  confession  is  offered  in  evidence  against  the  accused,  it  be- 
comes necessary  for  the  court  to  ascertain  and  determine  whether  or  not  the 
confession  has  been  obtained  by  the  influence  of  hope  or  fear  applied  by  a 
third  person  to  the  prisoner's  mind.  This  inquiry  is  preliminary,  and  is  ad- 
dressed to  the  judge  who  admits  the  proof — the  confession — to  the  jury,  or  re- 
jects it,  as  he  may  or  may  not  find  it  to  have  been  drawn  from  the  prisoner 
by  the  application  of  those  motives.  1  Greenl .  E  v.  §§  219, 220;  People  v.  Soto, 
49Cal.  67;  Reed  v.  Clark,  47  Cal.  195;  State  v.  Squires,  48  jST.  H.  364;  Redd  v. 
State,  69  Ala.  255.  In  Redd  v.  State,  supra,  it  is  said:  "It  is  a  well-estab- 
lished maxim  of  the  law  that  the  admissibility  of  evidence  is  always  a  ques- 
tion to  be  determined  by  the  court,  and  its  weight  or  credibility  is  for  the  de- 
termination of  the  jury.  It  is  for  the  court,  therefore,  to  say  whether  the 
confessions  of  a  prisoner  are  voluntary  or  involuntary;  and  this  question, 
being  judicially  settled,  cannot  be  reviewed  by  the  jury.  Hence  a  charge  is 
erroneous  which  submits  to  them  the  decision  of  this  legal  question,  and 
should,  for  that  reason,  be  refused."  So  in  State  v.  Squires,  supra,  the  same 
principle  is  thus  stated:  "Whether  the  confession  of  the  prisoner  was  volun- 
tary or  not  is  purely  a  question  of  fact;  as  much  so  as  the  question  whether 
a  witness  offered  to  testify  was  interested  or  not,  or  whether  a  witness  was 
qualified  to  testify  as  an  expert,  or  whether  the  loss  of  a  paper  has  been  shown 
so  as  to  allow  the  introduction  of  secondary  evidence  of  its  contents.  In  this 
and  like  cases  the  judge  who  tried  the  cause  must  decide,  although  in  some 
instances  he  may  submit  the  question  of  fact  to  the  jury.  In  either  case, 
whether  the  decision  be  by  the  judge  alone,  or  it  be  also  passed  upon  by  the 
jury,  no  exception  lies  so  far  as  the  question  is  one  of  fact."  When  this  evi- 
dence was  offered  in  the  court  below,  it  was  objected  to  by  counsel  for  the 
appellant  because  the  statements  and  declarations  of  the  defendant  which  were 
offered  in  evidence,  and  which  he  had  sworn  were  true  on  the  previous  occa- 
sions referred  to,  had  not  been  freely  and  voluntarily  made  so  as  to  entitle 
them  to  be  admitted.  Evidence  was  heard  by  the  court  for  and  against  this 
objection,  and  the  court  then  decided  to  admit  the  evidence  offered.    In  other 
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words,  the  court  decided  that  these  sworn  statements  of  the  prisoner  were 
freely  and  voluntarily  made  within  the  true  meaning  of  that  rule  of  law,  and 
admitted  them.  The  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence submitted  to  the  court  on  that  issue.  In  such  case  it  is  not  perceived 
how  this  court  can  review  the  decision  of  the  trial  court  on  that  question. 
State  v.  Tom,  8  Or.  177.  But  we  are  not  disposed  to  rest  the  decision  of  this 
cause  on  that  question  alone. 

Assuming  now  that  all  of  the  matters  objected  to  are  confessions*  or  in 
the  nature  of  confessions,  it  is  believed  that  they  fall  within  what  might  be 
regarded  as  an  exception  to  that  rule,  or,  if  not  an  exception,  a  modification 
thereof  in  its  application  to  the  particular  facts  disclosed  by  this  record.  In 
order  that  there  may  be  no  misunderstanding  as  to  the  precise  facts  in  this 
case  so  far  as  they  are  disclosed  by  the  record,  a  brief  reference  to  the  testi- 
mony is  proper.  Fending  the  decision  of  the  court  below  as  to  the  admissi- 
bility of  the  evidence,  the  district  attorney  was  sworn,  and  testified  in  sub- 
stance: "It  is  not  true,  as  testified  to  by  the  defendant,  Moran,  that  I  at  any 
time,  either  directly  or  indirectly,  agreed  to  give  him  anything  for  testifying 
in  the  case  against  James  Kelley.  There  never  was  at  any  time,  in  my  pres- 
ence, any  offer  made  to  the  defendant,  Dan  Moran,  but  this  one:  That,  if  he 
should  become  a  witness  in  the  case  against  James  Kelley,  he  should  not  be 
prosecuted  for  any  connection  he  had  with  that  crime.  The  statement  that  I 
said  that  I  would  give  him  a  ticket  to  go  east  is  entirely  false.  I  never  made 
him  any  offer  except  that  he  should  not  be  prosecuted  for  any  connection 
which  he  had  with  the  killing  of  Frederick  Kaluscha,  and  had  he  kept  his 
word  I  certainly  would  not  be  here  prosecuting  him."  Policeman  Berry, 
who  it  is  claimed  held  out  some  inducements  to  Moran  to  testify  against 
Kelley  and  make  a  full  disclosure,  testified,  on  the  same  occasion,  before  the 
court  below:  "I  never  promised  him  [Moran]  any  money,  or  made  any  threats 
against  him  to  do  him  bodily  harm,  or  made  him  any  offer  except  that  he 
should  have  his  liberty  if  he  testified  against  Kelley.  I  was  present  in  the 
chief  of  police's  room  when  the  offer  was  made  to  Moran  to  be  a  witness  for 
the  state,  and  he  accepted  that  offer.  There  was  no  inducement,  to  my  knowl- 
edge, held  out  to  Dan  Moran  at  the  chief  of  police's  office  in  this  city  when 
he  made  the  statement  I  stated  he  made  a  little  while  ago  on  the  stand;  and  I 
heard  every  word  that  was  uttered  in  the  room  during  this  interview  when 
the  matter  was  under  discussion.  No  promise  of  any  kind  was  made  except 
that  of  his  personal  liberty;  and  that  was  made  at  his  own  solicitation  and 
request."  B.  M.  Demant,  police  judge  of  the  city  of  Portland,  on  the  same 
occasion,  and  to  the  same  point,  testified  in  substance  as  follows:  "I  am  po- 
lice judge.  I  was  such  in  the  month  of  July  last.  I  know  Dan  Moran.  I 
didn't  know  James  Kelley  until  the  time  of  his  incarceration.  I  don't  know 
that  I  know  all  the  circumstances  under  which  Dan  Moran  became  a  witness 
against  James  Kelley  down  in  the  police  court.  I  know  a  great  many  cir- 
cumstances connected  with  it, — perhaps  as  many  as  anybody  other  than  your- 
self. The  time  at  which  he  made  the  agreement  to  become  a  witness  against 
James  Kelley  was  in  the  presence  of  yourself,  [the  district  attorney;]  and,  if 
my  recollection  serves  me  right,  the  chief  of  police,  Mr.  Berry,  one  other 
gentleman,  and  myself  were  in  the  office  of  the  chief  of  police  in  the  city  jail. 
This  thing  had  been  been  brewing,  if  I  may  so  call  it,  for  quite  a  time, — had 
been  an  effort  made  to  secure  the  statement  of  Moran  or  O'Brien,  or  some- 
body knowing  the  facts,  with  the  view  of  securing  the  conviction  of  someone 
connected  with  this  crime.  It  was  to  that  end  that  the  district  attorney,  the 
chief  of  police,  and  this  other  gentleman,  including  myself,  had  been  work- 
ing. At  the  time  I  refer  to,  Moran  had  been  talking  for  some  time  with  var- 
ious persons,  myself  among  others,  and  he  was  leading  us  to  believe  that  he 
would  tell  the  truth;  but  there  seemed  to  be  one  point  that  he  raised.  *  *  * 
lie  wanted  the  assurance  of  some  person  upon  whom  he  could  rely, that  he 
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would  be  held  harmless  in  the  matter.  That  assurance  was  given  to  hi  in  in 
my  presence  by  the  chief  of  police,  and  I  remember  that  I  joined  in  with  him 
in  the  statement  that  for  the  ends  of  justice  the  district  attorney  would  prob- 
ably agree  to  it.  And  I  think  it  was  at  his  request  that  Mr.  McGinn  was 
present  at  the  time  I  refer  to, — at  Moran's  request.  There  was  a  positive 
agreement  made  at  that  time, — as  positive  as  an  agreement  could  be  made, — 
*  *  *  he  [Moran]  wouldn't  be  prosecuted  provided  he  would  tell  the 
whole  truth  in  the  matter."  And,  as  to  what  transpired  before  the  grand  jury 
on  the  same  subject,  Mr.  Severson  testified  substantially  as  follows:  "Well, 
he  demanded  of  the  grand  jury  that  they  give  him  their  word  of  honor  that 
they  wouldn't  prosecute  him  in  case  he  turned  state's  evidence;  that  they 
would  stand  by  him,  and  not  prosecute  him.  Mr.  Ladd  assured  him  that  we 
would  do  it,  that  we  would  see  that  he  wasn't  prosecuted  in  that  case  if  he 
would  turn  state's  evidence,  and  tell  the  whole  truth,  and  nothing  but  the 
truth.  He  still  hesitated,  and  didn't  seem  satisfied;  and  we  finally  all  of  us 
individually  consented  and  assured  him  that  we  wouldn't  prefer  any  charges 
against  him  if  he  would  tell  the  whole  truth,  and  nothing  but  the  truth,  before 
us,  and  before  the  trial  jury,  when  the  trial  came  off,  and  he  finally  con- 
sented to  that,  and  took  the  oath.  He  accepted  the  proposition  that  was 
made  to  him,  and  was  willing  to  stand  by  it  apparently.  And,  after  he  took 
his  oath,  one  of  the  grand  jurors  said  to  him:  <  Now,  Dan,  you  know  what 
you  are  doing;  you  understand  this,' — wanted  to  call  it  up  to  him  again, 
— and  then  he  went  on  with  his  story. "  The  sequel  to  all  this  is  found  in 
the  testimony  of  Jailer  Doherty  as  follows:  "My  name  is  E.  J.  Doherty.  In 
the  month  of  November,  1886,  I  was  employed  by  Thomas  A.  Jordan  as 
jailer  of  the  county  jail.  Dan  Moran  was  in  custody  as  a  witness  against 
James  Kelley  before  the  grand  jury  had  acted  on  the  case  of  Kelley.  He  was 
kept  in  close  confinement,  and  was  allowed  no  liberties  whatever;  but,  after 
he  had  agreed  to  become  state's  evidence,  he  was  allowed  more  liberty.  On 
the  morning  of  Saturday*  November  6,  1886,  knowing  that  he  was  to  be  called 
to  court  to  testify  as  a  witness,  he  asked  for  permission  to  blacken  his  boots. 
He  was  taken  into  the  witness  room,  the  door  being  unlocked.  The  sheriff 
then  sent  me  in  search  of  one  Casey,  another  witness;  and,  when  I  returned, 
he  had  left  and  gone.  He  ran  away,  and  I  knew  he  could  not  be  found,  al- 
though every  effort  was  made  to  find  him."  It  elsewhere  appears  in  the  rec- 
ord that  Kelley  was  then  on  trial,  and  that  Moran  did  not  appear  to  testify 
against  him,  and  that  he  was  acquitted. 

In  Com.  v.  Knapp,  10  Pick.  477,  the  attorney  general  wrote  the  prisoner  a 
letter  promising  the  protection  of  the  government  on  condition  of  his  making 
a  full  disclosure,  and  testifying  in  the  case  fully  and  truly.  "The  benefit  was 
offered  upon  the  sole  condition  that  he  should  make  an  explicit,  exact,  and  full 
disclosure  of  every  circumstance  connected  with  the  event  referred  to;  and  he 
was  informed  that  in  case  of  refusal  to  answer  touching  any  topic  known  to 
him,  or  of  any  evasion,  equivocation,  or  designed  contradiction  or  withhold- 
ing of  testimony,  he  was  not  to  receive  the  benefit.  To  that  he  assented. "  A 
full  confession  was  made  by  the  prisoner  under  this  arrangement  with  the  at- 
torney general ;  but,  upon  being  called  to  testify  against  his  accomplices,  he 
refused  to  do  so.  The  prisoner  was  then  placed  on  trial  charged  with  the 
same  crime,  and  his  confessions  previously  made  under  the  agreement  with 
the  attorney  general  were  offered  in  evidence  against  him.  In  disposing  of 
his  objection  made  to  the  admission  of  this  evidence,  the  court  said:  "The 
confessions  which  are  now  offered  in  evidence  were  made  deliberately,  in  part 
execution  of  the  prisoner's  agreement;  but,  upon  being  called  to  testify  upon 
the  trial  of  John  Francis  Knapp,  he  refused  to  do  so.  By  his  refusal  to  testify 
it  is  admitted  that  he  has  forfeited  all  claim  to  the  extraordinary  favor  of  the 
government.  But  in  what  did  that  favor  consist?  It  was  in  not  using  that 
confession  against  himself  if  he  would  conduct  himself  faithfully  as  a  state's 
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witness.  By  his  refusal  the  government  is  absolved,  and  it  is  now  contended 
that  the  prisoner  is  absolved  also,  and  that  his  confession  cannot  be  used  against 
him  notwithstanding  his  refusal.  Persons  who  are  properly  admitted  here  as 
state's  witnesses  are  substantially  in  the  same  situation  as  persons  in  England 
who  are  properly  admitted  to  become  witnesses  for  the  crown  against  their 
accomplices.  The  protection  of  the  government  is  extended  on  the  same 
terms,  although  the  forms  of  proceeding  are  somewhat  different.  There,  if 
the  witness  for  the  crown  conducts  himself  fairly,  and  makes  and  testifies  to 
a  full  disclosure,  he  is  recommended  to  mercy,  and  a  full  pardon  is  always 
granted.  Here  the  attorney  general,  of  his  own  authority,  and  upon  his  offi- 
cial responsibility,  gives  the  pledge  of  the  government  that  the  state's  wit- 
ness shall  not  be  prosecuted  if  he  makes  and  testifies  to  a  full  disclosure  of 
all  matters  in  his  knowledge  against  his  accomplices.  In  England,  as  well  as 
in  Massachusetts,  those  who  are  admitted  as  witnesses  for  the  government 
may  rest  assured  of  their  lives  if  they  perform  their  engagements,  so  that  it 
becomes  a  material  inquiry  how  those  persons  in  England  who  have  been  ad- 
mitted as  witnesses  for  the  crown  are  dealt  with  if  they  fail  to  redeem  the 
pledge  which  they  made  to  the  government  upon  receiving  the  benefit  of  be- 
coming king's  witnesses.  And  we  believe  the  law  to  be  clearly  settled  there 
that  if  they  refuse  to  testify,  or  testify  falsely,  they  are  to  be  tried  themselves, 
and  may  be  convicted  on  their  own  confession  which  was  made  after  they 
were  permitted  to  become  witnesses  for  the  crown. "  This  case  was  decided 
in  1830,  and  so  far  as  our  research  extends,  has  never  been  overruled  or  ques- 
tioned. 

The  rule  of  the  common  law  is  thus  stated  in  Roscoe's  Criminal  Evidence, 
(pages  125,  126:)  "So  where,  in  a  case  of  burglary,  an  accomplice  who  had 
been  allowed  to  go  before  the  grand  jury  as  a  witness  for  the  crown,  upon  the 
trial  pretended  to  be  ignorant  of  the  facts  upon  which  he  had  before  given  ev- 
idence, Coleridge,  J.,  ordered  a  bill  to  be  preferred  against  him,  to  which  he 
pleaded  guilty,  and  judgment  of  death  was  recorded.  Rex  v.  Moore,  2  Lewin, 
Cr.  Cas.  37.  So  where  an  accomplice,  after  making  a  full  disclosure  before 
the  committing  magistrate,  refused  before  the  grand  jury  to  give  any  evidence 
at  all,  Wightman,  J.,  ordered  his  name  to  be  inserted  in  the  bill  of  indict- 
ment, and  he  was  convicted  on  his  own  confession.  Rex  v.  Holt  ham,  (Staff. 
Sp.  Ass.  1843,)  2  Russ.  by  Greav.  958.  So  where  an  accomplice  who  was  called 
as  a  witness  against  several  prisoners  gave  evidence  which  showed  that  all 
except  one,  who  was  apparently  the  leader  of  the  gang,  were  present  at  a 
robbery,  but  refused  to  give  any  evidence  as  to  that  one  being  present,  and 
the  jury  found  all  the  prisoners  guilty,  Parke,  B.,  thinking  that  the  accom- 
plice had  refused  to  state  that  the  particular  prisoner  was  present  in  order  to 
screen  him,  ordered  the  accomplice  to  be  kept  in  custody  till  the  next  assizes, 
and  then  tried.  Rex  v.  Hokes,  (Staff.  Sp.  Ass.  1837,)  2  Russ,  by  Gieav.  95$A  " 
To  the  same  effect  are  the  standard  authorities  in  this  country  on  this  sub- 
ject. 1  Greenl.  Ev.  §  379;  Whiskey  Cases,  99  U.  S.  594;  Whart.  Crim.  Ev. 
§  656;  State  v.  Lyon,  81  N.  C.  600. 

Counsel  for  appellant  seem  to  overlook  the  fact  that  this  party  is  an  ad- 
mitted accomplice  in  the  administering  of  the  drug  which  caused  the  death  of 
Frederick  Kaluscha,  and  that  he  was  promised  immunity  upon  the  sole  con- 
dition of  his  testifying  fully  as  to  his  knowledge  of  the  crime  in  the  case 
against  Kelley.  At  the  very  last  moment,  when  the  jury  in  Kelley' 8  Case 
were  in  the  box,  and  when  he  must  have  known  that  his  refusal  to  testify 
would  result  in  the  acquittal  of  Kelley,  he  fled.  By  his  own  act  and  bad  faith 
he  voluntarily  laid  aside  and  deprived  himself  of  the  protection  which  had 
been  accorded  him.  In  such  case  it  is  difficult  to  see  on  what  ground  he  can 
complain.  The  authorities  cited  clearly  declare  the  rule  of  law  applicable  to 
such  case,  but  we  think  they  are  supported  by  the  better  reason  as  well.  It 
is  the  policy  of  the  law  that  for  every  violation  of  its  mandates  proper  pun- 


Digitized  by 


Google 


Or.]  8TATE  0.  MORAN.  425 

ishment  shall  be  indicted.  But  this  is  not  always  practicable.  Many  crimes 
are  committed  in  secrecy;  and  those  concerned  in  their  commission  find  their 
best  security  in  silence;  but  even  this  is  not  always  safe,  because  circum- 
stances frequently  point  out  the  guilty,  and  the  means  used  in  the  perpetra- 
tion of  the  crime,  with  unerring  certainty.  In  other  cases  some  one  of  the 
parties  concerned  in  the  commission  of  the  crime,  prompted,  it  may  be,  by  a 
sense  of  guilt,  or  the  fear  of  discovery  and  punishment,  makes  known  to  the 
officers  of  the  law  his  willingness  to  make  a  full  and  complete  disclosure  of 
all  he  knows  on  the  subject,  and  to  testify  to  the  same  upon  the  trial  of  his 
accomplices,  upon  the  sole  condition  that  he  shall  not  be  prosecuted.  This  is 
called  a  confession.  It  is  an  admission  of  guilt,  and  the  argument  that  would 
exclude  this  species  of  evidence  because  it  may  be  false  would  exclude  all  evi- 
dence. Its  falsity  is  possible,  and  so  may  be  any  evidence  offered  in  a  court 
of  justice;  but  it  is  not  rejected  for  that  reason.  It  is  received,  and  tested 
and  weighed  by  the  rules  of  law,  and  then  the  case  is  determined  according 
to  the  effect  it  has  produced  on  the  minds  of  the  jury.  It  must  therefore  be 
assumed  that,  when  a  party  makes  a  confession,  it  is  an  acknowledgment 
of  some  degree  of  guilt  on  his  part  in  connection  with  the  particular  crime. 
If  such  confession  is  made  under  the  sanction  of  the  court  or  the  district  attor- 
ney, and  with  the  understanding  that  the  party  shall  make  a  full  and  complete 
disclosure,  and  testify  to  the  same  upon  the  trial  of  his  accomplices,  is  the  state 
not  equitably  bound  by  the  terms  of  such  an  agreement?  And  the  public 
faith  being  thus  plighted,  could  its  violation  be  tolerated  for  an  instant?  Peo- 
ple  v.  WJdpple,  9  Cow.  707.  And  is  it  not  equally  true  that,  if  the  state  is 
bound,  the  party  making  the  confession  is  also  bound  by  the  like  good  faith 
on  his  part?  He  cannot  be  permitted  to  refuse  to  testify  against  his  accom- 
plice, and  then  claim  the  full  benefit  of  his  agreement  with  the  state  when 
his  confessions  are  offered  in  evidence  against  him.  Having  willfully  re- 
fused to  testify  against  his  accomplice,  has  he  not  forfeited  the  immunity 
which  the  stnte  offered  him  upon  that  sole  condition?  His  only  complaint  is 
that  the  state  used  his  confession  against  him  upon  the  trial;  but  this  he 
could  have  avoided  by  going  on  the  witness  stand,  and  narrating  what  he 
knew  of  the  commission  of  the  crime.  Having  failed  to  do  this,  he  has  no 
cause  of  complaint,  and  especially  so  where  the  truth  of  his  confession  was 
not  denied  by  hiin,  but,  on  the  contrary,  was  corroborated  by  all  the  attend- 
ant circumstances. 

In  opposition  to  the  numerous  authorities  cited  by  respondent,  counsel  for 
appellant  have  referred  to  Womack  v.  State,  16  Tex.  App.  178.  It  must  be  con- 
ceded that  this  case  tends  to  support  the  appellant's  contention;  but  this  case 
rests  on  the  authority  of  that  court  alone.  No  decision  of  any  court  is  cited 
to  sustain  it;  nor  is  Com.  v.  Knapp,  supra,  nor  any  of  the  numerous  common- 
law  authorities,  referred  to;  but  the  court  apparently  based  its  decision  on 
the  general  proposition  that,  to  render  a  confession  admissible,  it  must  have 
been  voluntarily  made,  without  the  appliances  of  hope  or  fear  by  any  other 
person. 

In  the  examination  of  this  question,  we  have  not  been  unmindful  of  the 
great  care  and  caution  courts  must  always  exercise  in  the  admission  of  con- 
fessions of  persons  accused  of  crime,  nor  of  the  fact  that  they  must  have  been 
freely  and  voluntarily  made;  but  these  considerations  do  not  appear  to  be  suf- 
ficient to  exclude  accusatory  facts  freely  and  voluntarily  disclosed  by  an  ac- 
complice under  an  agreement  made  by  the  state,  represented  by  its  district 
attorney,  that  he  will  testify  fully  and  truly  against  his  associate  in  the  crime, 
and  who  thereafter  repudiates  his  agreement,  and  refuses  to  testify.  In  such 
case  the  common-law  rule  undoubtedly  is  that  such  admissions  and  confessions, 
may  be  given  in  evidence  against  him;  and  that  rule  having  never  been 
changed  or  abrogated  by  any  statute,  and  not  being  inconsistent  with  our  con- 
stitution or  laws,  nor  inapplicable  to  our  circumstances  and  condition,  must 
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be  regarded  as  in  force  in  this  state.  The  evidence  offered  and  received  upon 
the  trial  was  not,  therefore,  incompetent  on  any  of  the  grounds  thus  far  con- 
sidered. But  counsel  further  insist  that  Severson's  evidence  was  improperly 
admitted  for  the  reason  he  was  a  grand  juror  when  the  disclosures  testified 
to  by  him  were  made  by  the  appellant,  and  that  such  statements  were  made 
before  the  grand  jury.  It  therefore  becomes  necessary  to  determine  whether 
or  not  it  is  competent  for  the  trial  court,  in  the  exercise  of  a  sound  judicial 
discretion,  to  allow  a  grand  juror  to  testify  as  to  matters  which  transpired 
before  that  body  when,  in  the  opinion  of  the  court,  the  ends  of  justice  re- 
quire it. 

5.  The  policy  of  the  law  generally  is  that  the  proceedings  before  the  grand 
jury  are  secret.  The  reasons  for  this  secrecy  are  many  and  obvious.  It  as- 
sists them  in  discharging  their  important  duties;  they  are  not  troubled  with 
any  questions  by  the  interested  or  curious;  the  means  and  sources  of  their  in- 
formation are  not  made  public  until  the  trial  of  the  accused;  and  in  many 
cases  the  guilty  may  not  know  that  he  is  even  suspected  of  crime  until  he  is 
in  custody.  But  there  are  cases  in  which  the  court  is  authorized  to  remove 
this  secrecy,  and  to  require  the  proceedings  before  the  grand  jury  to  be  dis- 
closed. It  is  provided  by  section  58  of  the  Code  of  Criminal  Procedure  that  a 
member  of  a  grand  jury  may  be  required  by  any  court  to  disclose  the  testi- 
mony of  a  witness  examined  before  such  grand  jury,  for  the  purpose  of  as- 
certaining whether  it  is  consistent  with  that  given  by  the  witness  before  the 
court,  or  to  disclose  the  testimony  given  before  such  grand  jury  by  any  per- 
son upon  a  charge  against  such  person  for  perjury,  or  upon  his  trial  therefor. 
And  Mr.  Bishop,  in  his  work  on  Criminal  Procedure,  (volume  1,  §  859,) 
states  the  rule  thus:  "But,  when  the  reasons  for  keeping  the  testimony  pri- 
vate have  passed  away,  the  obligation  of  secrecy  would  seem  to  have  ended 
also.  Yet  when,  in  addition  to  this,  the  claims  of  public  justice  must  go  un- 
satisfied unless  the  disclosure  is  made,  the  snme  reasons  which  originally  re- 
quired secrecy,  require  that  the  secret  be  no  longer  kept."  So,  in  Burnham 
v.  Hatfield,  5  Blackf.  21,  it  is  said:  "Upon  the  trial,  the  defendant  offered 
to  prove  by  a  member  of  a  previous  grand  jury  some  admissions  respecting 
the  cause  of  action  made  by  the  plaintiff  on  his  examination  before  the  grand 
jury.  This  evidence  was  objected  to,  and  the  objection  sustained.  We  think 
the  witness  ought  to  have  been  examined.  The  oath  of  grand  jurors  to  keep 
their  proeeedings  secret  does  not  prevent  the  public  or  an  individual  from 
proving  by  one  of  the  grand  jurors  in  a  court  of  justice  what  passed  before 
the  grand  jury."  To  the  same  effect  is  Sands  v.  RobUon,  12  Smedes  &  M. 
704.  It  is  there  said:  "It  seems  not  to  be  contrary  to  the  policy  of  the  law 
to  allow  disclosures  by  the  grand  jury  of  what  has  been  testified  before  them 
when  they  are  called  upon  as  witnesses  in  court  to  speak  in  relation  thereto; 
but  to  permit  it  or  not  is  in  the  discretion  of  the  court,  according  to  the 
time  or  circumstances  of  each  case."  And  to  the  like  effect  is  State  v. 
Broughton,  7  Ired.  96,  45  Amer.  Dec.  570;  State  v.  Wood,  53  N.  H.  484; 
People  v.  Young,  31  Cal.  563;  Burdick  v.  Hunt,  43  Ind.  381;  and  Whart. 
Crim.  Ev.  §  510,  and  note  5,  where  the  authorities  are  very  fully  collated. 
It  may  be  conceded  that  the  authorities  cited  from  Missouri  and  Minnesota 
are  opposed  to  this  view;  but  it  seems  clear  to  us  that  they  are  at  great  vari- 
ance with  the  great  weight  of  authority  on  this  subject;  and,  in  addition  to 
that,  they  rest  upon  a  narrow  and  technical  construction  of  the  statutes  of 
those  states.  The  court,  therefore,  did  not  err  in  allowing  the  grand  juror, 
Severson,  to  disclose  Moran's  testimony  before  that  body. 

6.  Counsel  for  the  appellant  insist,  also,  that  the  court  erred  in  allowing  evi- 
dence on  the  part  of  the  state  tending  to  prove  the  administering  the  poison 
to  the  deceased  by  Kelley,  and  the  defendant's  complicity  therein,  for  the  rea- 
son that  the  necessary  facts  are  not  stated  in  the  indictment.  The  indictment 
against  the  appellant  is  in  the  usual  form  in  use  in  this  state,  and  charges  him 
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with  the  crime  of  murder  in  the  first  degree.  The  Criminal  Code,  §  748,  pro- 
vides: u  All  persons  eonceraed  in  the  commission  of  a  crime,  whether  it  be 
felon/ or  misdemeanor,  and  whether  they  directly  commit  the  act  constituting 
the  crime,  or  aid  and  abet  in  its  commission,  though  not  present,  are  princi- 
pals and  to  be  tried  and  punished  as  such."  Under  this  section,  any  person 
concerned  in  the  commission  of  a  crime  is  a  principal,  and  is  to  be  charged  as 
such,  whether  he  directly  committed  the  act  or  not,  and  all  evidence  tending 
to  prove  his  complicity  in  the  crime  is  admissible  under  that  form  of  in- 
dictment. 

7.  It  appears  from  the  testimony  of  Severson  that,  before  goin?  on  the 
stand  as  a  witness,  he  had  read  over  some  memoranda  taken  before  the  grand 
jury,  by  some  person  other  than  himself,  of  the  statements  of  the  prisoner  be- 
fore that  body,  and  in  that  manner  refreshed  his  memory;  but  he  did  not  refer 
to  or  use  the  same  while  he  was  on  the  witness  stand.  This  witness,  before 
testifying,  said  he  remembered  the  substance  of  Moran's  statements;  and  it 
was  that  which  he  repeated  to  the  jury.  Appellant's  counsel  objected  to  Sev- 
erson's  evidence  because  he  had  referred  to  the  memoranda  before  coming  on 
the  stand  as  a  witness.  This  objection  does  not  go  to  the  competency  of  the 
evidence  offered,  but  to  its  credibility, — a  matter  which  was  exclusively  for 
the  jury.  On  his  cross-examination  the  appellant  had  the  right  to  test  the 
strength  and  accuracy  of  the  witness'  memory,  and  of  course,  if  the  only 
knowledge  he  then  had  of  the  facts  was  what  he  derived  from  the  memoranda, 
then  his  testimony  would  have  been  weakened  to  that  extent, — in  fact, would 
have  been  shown  to  be  of  but  little  value.  On  the  contrary,  if  his  memory 
was  accurate  and  retentive,  and  the  facts  were  present  in  the  mind  of  the  wit- 
ness independently  of  the  memoranda,  a  cross-examination  would  have  rather 
tended  to  strengthen  than  weaken  his  evidence,  and  the  fact  that  the  witness 
had  looked  at  this  paper,  when  it  appeared  that  he  did  not  write  it  himself,  or 
that  it  was  not  written  under  his  direction,  when  he  knew  the  facts  recited  in 
it  went  also  to  the  credibility  of  the  testimony.  It  tended  to  weaken  his  evi- 
dence in  some  degree,  and  the  jury  must  have  considered  this  matter  in  pass- 
ing on  the  guilt  or  innocence  of  the  accused. 

8.  It  appeared  in  evidence  that  about  two  hours  and  a  half  after  the  de- 
ceased had  been  poisoned  in  Kelley's saloon,  and  while  he  was  lying  on  a  lounge 
asleep  in  Turk's  boarding-house,  the  appellant  took  two  dollars  from  the  pocket 
of  the  deceased,  for  the  purpose  of  keeping  the  same  safely  for  him  until  he 
should  awake.  Exception  was  taken  to  this  evidence,  but  it  was  clearly  com- 
petent. In  the  first  place,  it  was  part  of  the  appellant's  statement  as  to  his 
connection  with  the  transaction.  The  state  also  had  the  right,  and  it  was 
bound  to  submit  to  the  jury,  not  a  partial,  but  the  substance  of  his  entire 
statement.  It  is  not  perceived  that  any  error  was  committed  in  admitting 
this  evidence. 

9.  It  appears  from  the  record  that,  during  the  examination  of  the  case,  the 
district  attorney  asked  the  court  that  the  jury  be  allowed  to  view  the  prem- 
ises. The  defendant's  counsel  said  he  would  like  to  have  the  court  make  an 
order  that,  in  addition  to  viewing  the  premises,  the  jury  may  also  view  the 
dark  cell  and  sweat-box  at  the  city  jail.  The  district  attorney  said  he  was 
satisfied  this  should  be  done.  The  court  stated  that,  the  parties  having  con- 
sented, such  will  be  the  order;  that  the  jury  view  the  locus  in  quo,  and  the 
dark  cell  and  room  in  the  third  story  of  the  city  jail.  When  the  prisoner  was 
called  for  sentence,  he  objected,  for  the  reason  that  the  jury  had  been  allowed 
to  view  the  premises  where  the  crime  was  alleged  to  have  been  committed 
without  his  presence;  but  the  court  overruled  his  objection,  and  sentenced 
him,  which  action  of  the  court  is  now  assigned  as  error.  This  objection  was 
presented  to  this  court,  and  decided  adversely  to  the  appellant,  in  State  v.  Ah 
Lee,  8  Or.  214,  and  we  see  no  sufficient  reason  to  reconsider  or  review  what 
was  then  decided. 
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There  were  some  other  questions  presented  on  the  argument  in  oehalf  a 
the  appellant,  and  which  we  have  examined,  and  deem  them  not  of  sufficient 
importance  to  require  separate  notice. 

NOTE. 

Confessions.  In  Utah  the  confession  of  a  party  who  voluntarily  appears,  and  testifie) 
before  the  grand  jury,  is  admissible  in  evidence,  U.  S.  v.  Kirkwood,  13  Pac.  Rep.  236 
In  Wisconsin,  his  voluntary  testimony  on  his  preliminary  examination,  State  v.  Glass 
6N.  W.  Rep.  600;  or  upon  the  preliminary  examination  of  another  person  accused  o 
the  same  crime,  Dickerson  v.  Slate,  4  N.  W.  Kep.  321;  and  see  Mack  v.  State,  Id.  449 
So,  also,  in  Indiana.  Epps  v.  State,  1  N.  E.  Rep.  491.  In  New  York>  on  a  trial  for  mur 
der,  the  statements  of  the  accused,  made  before  a  coroner's  inouest,  are  not  admissible 
in  evidence  when  it  does  not  appear  that,  before  making  sucn  statements,  be  was  in- 
formed of  his  right  to  refuse  to  answer  questions  tending  to  criminate  him,  and  was  un- 
attended by  counsel.     People  v.  Mondon,  8  X.  E.  Rep.  490. 

Respecting  the  admissibility  of  confessions  generally,  see  Iliscoe  ▼.  State,  (Md.)  8  Atl 
Rep.  571;  Hoober  v.  State,  (Ala.)  I  South.  Rep.  574,  and  note;  State  v.  Moorman,  (3 
C.)  2  &  £.  Rep.  621 ;  Rice  v.  State,  (Tex.)  3  S.  W.  Rep.  791. 


First  Nat.  Bank  of  Pueblo  v.  Newton,  impleaded,  etc. 

{Sujyreme  Court  of  Colorado.    1887.) 

Partnership—  Change  of  Firm— Liabilities. 

Defendant  Newton  was  a  silent  partner  of  the  other  two  defendants,  who  were  os- 
tensible partners.  September  15,  1882,  a  90-days  note,  bearing  the  firm  name,  was 
given  to  the  plaintiff  for  $1,500.  The  firm  name  was  composed  of  the  names  oi 
the  two  ostensible  partners.  October  2,  1882,  defendant  Newton  retired  from  the 
firm,  and  another  silent  partner  took  his  place,  but  no  notice  of  the  change  was 
given  and  the  firm  name  remained  the  same.  December  10th  the  note  was  taken 
np,  marked  4*  Paid"  by  plaintiffs  cashier,  and  a  new  note  given  therefor,  bearing 
the  firm  name.  The  cashier  testified  that  the  new  note  was  received  in  payment 
of  the  old  one.  Held,  in  the  absence  of  evidence  of  un  agreement  that  the  new  note 
should  be  accepted  in  payment  of  the  old  one,  the  members  of  the  original  firm 
were  liable  for  the  debt. 

Error  to  district  court,  Pueblo  county. 

Macon,  G.  In  the  summer  and  fall  of  1882  the  defendants  in  error  were 
partners,  doing  business  in  the  city  of  Pueblo,  under  the  firm  name  of  Todd 
&  Fairchild;  defendant  Newton  being  a  silent  part-member,  and  Todd  &  Fair- 
child  the  ostensible  members.  During  the  months  of  August  and  September 
of  that  year  the  firm  had  overdrawn  its  account  with  plaintiff  in  error  to  the 
extent  of  $952,  and  on  the  fifteenth  day  of  September  of  the  same  year  exe- 
cuted a  note  to  the  plaintiff,  signed  by  P  B.  Fairchild  and  S.  £.  Todd,  and 
with  the  firm  name  of  Todd  &  Fairchild,  for  $1,500,  due  at  90  days,  bearing 
interest  at  the  rate  of  1J  per  cent,  per  month,  to  secure  the  overdraft,  as  well 
as  an  additional  credit,  then  and  there  extended  the  firm  by  the  bank,  of  $542. 
On  October  2,  1882,  Newton  withdrew  from  the  firm,  and  one  Q.  J.  Piper 
took  his  place  therein;  but  no  change  was  made  in  the  firm  name.  Newton 
gave  no  notice  of  his  withdrawal,  nor  did  the  firm  give  any  notice  of  the  as- 
sociation of  Piper  in  the  partnership;  at  least  none  was  given  to  the  plaintiff 
in  error.  This  note  of  September  15th  was  not  paid  at  maturity  in  money, 
but  Todd  &  Fairchild  executed  another  note  to  the  bank  for  the  same  sum, 
signing  it  with  the  firm  name,  and  with  the  individual  name  of  P.B.  Fair- 
child,  which  note  was  due  in  90  days,  bore  interest  at  the  same  rate  as  the 
first,  which  the  bank  accepted  in  lieu  of  the  first,  surrendering  the  latter  to 
Todd  &  Fairchild,  and  stamping  it  "Paid."  Plaintiff  in  error  was  ignorant 
at  this  time  of  the  fact  that  Newton  had  retired  from  the  firm,  or  that  Piper 
was  a  member  thereof,  and  would  have  refused  to  accept  the  new  note  and 
surrender  the  old  had  it  (plaintiff)  been  advised  of  these  facts.  The  last  note 
has  never  been  paid. 
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In  September,  1883,  the  plaintiff  in  error  brought  suit  in  the  district  court 
of  Pueblo  county  against?  defendants  in  error  upon  the  original  indebtedness, 
averring  that  on  the  fifteenth  day  of  September,  1882,  it  loaned  to  said  de- 
fendants the  sum  of  $1,500,  and  that  defendants  promised  to  repay  the  said 
sum  within  90  days,  with  interest  at  1J  per  cent-  per  month;  and  that  said 
defendants  had  not  paid  that  sum,  nor  any  part  thereof,  except  the  interest 
up  to  the  sixteenth  day  of  December,  1882. 

Defendant  Newton  answered,  (the  other  defendants  not  being  served  with 
summons,)  and  denied  that  he  was  indebted  to  the  plaintiff  in  any  sum  for 
any  money  loaned  to  the  defendants,  or  either  of  them;  admitted  that  he  was 
a  member  of  the  firm  of  Todd  &  Fairchild  on  the  fifteenth  day  of  September, 
1882,  but  that  he  was  solely  a  silent  partner  in  the  firm;  that  his  connection 
therewith  was  unknown  to  all  persons  dealing  with  the  firm;  and  that  when 
said  loan  was  made,  on  the  fifteenth  day  of  September,  1882,  the  plaintiff  had 
no  notice  or  knowledge  whatever  of  his  connection  with  said  firm,  and  that 
the  loan  was  made  without  any  knowledge  or  notice  on  the  part  of  plaintiff 
that  he  (Newton)  was  or  would  be  personally  liable  for  the  repayment  of  the 
whole  or  any  part  of  the  said  loan,  as  a  member  of  the  firm  or  otherwise;  that 
the  loan  was  made  by  plaintiff  upon  the  sole  credit  and  responsibility  of  S.  E. 
Todd,  Jr.,  and  P.  B.  Fairchild;  further  avers  that  prior  toand  on  the  fifteenth 
day  of  September,  1882,  and  when  said  loan  was  made,  an  agreement  existed 
between  the  defendant  and  the  other  members  of  the  copartnership  that  no 
promissory  notes  should  be  made,  or  any  firm  indebtedness  contracted,  by  any 
member  of  the  said  firm,  which  would  in  law  bind  the  said  firm,  without  first 
obtaining  the  consent  thereto  of  each  and  every  member  thereof;  that  such 
agreement  was  in  full  force  and  effect  at  the  time  of  said  loan;  that  said  loan 
was  effected  in  violation  of  said  agreement,  and  the  same  was  done  without  the 
knowledge  or  consent  of  defendant  Newton,  and  against  his  will.  Defendant 
further  alleges  in  his  defense  that  the  said  loan  was  obtained  by  the  firm  of 
Todd  &  Fairchild,  and  in  its  name,  for  the  sole  and  individual  use  and  bene- 
fit of  said  Fairchild,  and  that  defendant  had  no  notice  that  said  loan  had  been 
effected  until  long  after  the  firm  had  been  dissolved  by  his  withdrawal  there- 
from, and  after  the  affairs  thereof  were  fully  wound  up,  completed,  and  ad- 
justed between  him  and  the  other  members  of  the  firm;  further  avers  that 
on  the  fifteenth  day  of  September,  1882,  said  Fairchild  negotiated  said  loan, 
and  procured  the  $1,500  from  plaintiff  in  the  name  of,  and  professedly  on 
behalf  of,  said  firm,  but  in  fact  for  the  sole  use  and  benefit  of  said  Fairchild; 
44 that,  as  the  consideration  for  such  loan  upon  the  part  of  plaintiff,  it  (the 
plaintiff)  then  and  there  demanded  from  and  required  of  said  P.  B.  Fairchild 
the  execution  and  delivery  of  a  promissory  note,  to  be  then  and  there  made 
by  said  P.  B.  Fairchild  in  the  name  of  said  firm,  and  as  a  member  of  the  said 
firm  of  Todd  &  Fairchild;  that  the  said  note  was  then  and  there  executed  by 
the  said  Fairchild  to  the  plaintiff,  before  the  payment  of  any  part  of  the  said 
sum  of  $1,500;  that,  in  pursuance  of  said  requirement  on  the  part  of  the 
plaintiff,  the  said  Fairchild  then  and  there  made,  executed,  and  delivered  to 
the  plaintiff  a  promissory  note,  and  the  said  Fairchild  and  S.  E.  Todd  then 
and  there  signed,  as  joint  makers,  the  said  firm  name  of  Todd  &  Fairchild, 
and  the  individual  names  of  P.  B.  Fairchild  and  S.  E.  Todd,  Jr.,  by  the  terms 

.  of  which  note  the  said  makers  thereof  thereby  promise  to  pay  to  the  order  of 
the  plaintiff  the  said  sum  of  $1,500,  in  90  days  from  date  thereof,  with  inter- 
est thereon  at  the  rate  of  1 J  per  cent,  per  month  from  date  until  paid ;  that 
thereupon,  on  the  delivery  of  said  note  to  the  plaintiff,  it  (the  plaintiff)  then 
and  there  paid  the  said  P.  B.  Fairchild,  or  his  representative,  the  said  sum 
of  $1,500,  the  same  being  then  and  there  the  identical  indebtedness  and  loan 

-  referred  to  in  plaintiff's  said  complaint,  and  the  said  note  was  then  and  there 
accepted  by  the  plaintiff  in  discharge  of  said  indebtedness  mentioned  in  said 
complaint."    It  further  avers  that  on  the  second  day  of  October,  1882,  the 
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said  firm,  Composed  of  S.E.  Todd,  Jr.,  P.  B.  Fairchiid,  and  George  A.  New. 
ton,  (as  silent  partner,)  was  dissolved  by  mutual  consent,  the  said  defendant 
Newton  retiring  therefrom,  and  said  copartnership  was  reconstituted  by  the 
association  of  G.  J.  Piper  in  the  firm,  which  new  firm  became  the  successor 
of  the  old,  with  the  same  firm  name  of  Todd  &  Fairchiid;  that  at  the  maturity 
of  said  note  the  new  firm,  on  the  sixteenth  day  of  December,  1882,  at  the  re- 
quest of  the  plaintiff,  executed  another  promissory  note  for  the  sum  of  $1,500, 
payable  90  days  after  date,  to  the  order  of  the  plaintiff,  with  interest  at  1£  per 
cent,  per  month  after  date  until  paid;  that  said  promissory  note,  last  and 
aiuresaid,  was  signed  by  the  firm  of  Todd  &  Fairchiid,  and  by  P.  B.  Fair- 
child  in  his  individual  capacity,  and  as  joint  maker;  that  said  note  was  then 
and  there  accepted  by  the  plaintiff  in  full  payment  and  discharge  of  the  first 
said  note,  the  said  firm  paying  at  that  time  the  interest  accrued  on  said 
first  note,  and  at  the  same  time  plaintiff  marked  upon  the  note  of  September 
15,  1882,  the  word  "Paid,"  and  delivered  the  same  to  the  makers  thereof;  and 
the  last-mentioned  note  is  still  outstanding,  and  in  full  force  and  effect,  and 
held  and  owned  by  the  plaintiff. 

To  this  answer  plaintiff  filed  its  replication;  averring  that  at  the  time  of 
said  loan  it  was  informed  and  believed  that  the  defendant  Newton  was  a 
partner  in  said  firm;  professes  ignorance  of  any  agreement  between  the  mem- 
bers of  the  firm  as  to  giving  of  promissory  notes,  or  of  contracting  the  firm's 
indebtedness,  so  as  to  bind  the  firm;  denies  that  said  loan  of  $1,500  was  ob- 
tained for  the  sole  individual  use  and  benefit  of  said  Fairchiid,  but  that  the 
same  was  made  for  and  on  behalf  and  for  the  use  and  benefit  of  said  firm;  de- 
nies that  the  last  note  was  given  and  accepted  by  the  plaintiff  in  full  payment 
and  discharge  of  the  note  of  September  15, 1882;  and  avers  that  the  said  last 
note  was  executed  merely  in  renewal  of  the  previous  note,  and  was  not  in- 
tended to  be  nor  was  it  accepted  in  payment  or  discharge  thereof. 

In  September,  1883,  the  cause  was  tried  to  the  court  without  a  jury,  and 
the  testimony  taken  in  the  case  shows  these  facts:  That  defendant  Newton 
was  a  silent  partner  in  the  firm  of  Todd  &  Fairchiid;  that  he  retired  from  the 
copartnership  on  the  second  of  October,  1882;  that  the  plaintiff  in  error  was 
not  informed  by  either  Newton,  Todd,  or  Fairchiid  of  Newton's  withdrawal; 
that  no  notice  of  the  dissolution  of  the  firm,  or  of  the  association  of  Piper  with 
the  firm,  was  given;  that  the  note  of  September  15, 1882,  was  not  paid  at 
maturity  in  money;  that  a  new  note,  executed  on  December  16,  1882,  was 
taken  by  plaintiff  in  error  in  ignorance  of  the  fact  that  Newton  was  not  still 
a  member  of  the  firm,  and  that  Piper  was  a  member;  that  the  note  of  Septem- 
ber 15, 1882,  was  exchanged  for  that  of  September  16th,  stamped  "Paid,"  and 
surrendered  to  the  makers  by  plaintiff  in  error,  in  the  belief  that  no  change 
had  occurred  in  the  firm;  that  the  indebtedness  of  $1,500,  for  which  the  first 
note  was  given,  was  in  part,  to- wit,  to  the  extent  of  $952,  an  overdraft  by  the 
firm,  occurring  sometime  before  the  fifteenth  of  September;  the  balance  of 
the  $1,500,  to- wit,  $548,  was  a  credit  extended  to  the  firm  by  the  plaintiff; 
that  Fairchiid  did  not  negotiate  the  loan,  nor  did  he  receive  individually  any 
part  of  it;  that  the  plaintiff  in  error,  at  the  time  of  the  overdraft,  and  at  the 
time  of  the  execution  of  the  two  notes  spoken  of,  was  ignorant  of  any  agree- 
ment or  arrangement  between  the  members  of  the  firm  to  the  effect  that  no 
firm  notes  or  firm  indebtedness  should  be  contracted  by  any  member  thereof, 
without  the  consent  of  each  member.  Nothing  appeared  in  the  evidence  to 
show  that,  since  the  last  note  was  executed,  any  settlement  had  been  made 
between  defendant  in  error  and  his  copartners.  Plaintiff  in  error,  at  the  trial, 
produced  and  offered  to  surrender  the  note  of  December  16,  1882. 

Whether  the  last  note  was  token  in  payment  and  discharge  of  the  indebt- 
edness there  is  nothing  to  show  further  than  the  testimony  of  one  Robert  Ly- 
tle,  cashier  of  plaintiff  in  error,  who  was  called  and  examined  at  the  trial, 
(and  who  was  the  only  witness  examined,)  and  testified,  in  answer  to  cross- 
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examination,  as  follows:  "Question.  Is  this  the  note  that  was  taken  In  satis- 
faction of  the  old  one?  Answer.  Yes,  sir.  Q.  When  you  surrendered  this 
note  of  September  15th,  and  stamped  it  'Paid,'  you  surrendered  that,  and 
took  a  new  note  in  satisfaction  of  the  existing  indebtedness,  did  you  not?  A. 
Yes,  sir.  Q.  So  at  the  time  you  gave  up  this  note  of  September  15th,  and 
marked  it  'Paid,'  you  received  the  interest  on  it,  which  is  $57.50,  and  re- 
ceived the  new  note  in  payment  of  the  note  of  September  15th?  A.  Yes,  sir; 
they  gave  us  a  check  for  $57.50  on  the  Stock-Growers'  National  Bank,  and 
the  new  note." 

Upon  these  facts  the  court  gave  this  opinion:  "And  the  court  being  of  the 
opinion  that  the  surrender  of  the  note  of  September  15,  1882,  and  marking  it 
'  Paid,'  and  receiving  the  new  note  of  December  16, 1882,  constituted  a  pay- 
ment in  law  of  the  original  indebtedness;"  and  found  the  issues  for  the  de- 
fendant, and  entered  judgment  accordingly, — to  which  the  plaintiff  excepted, 
and  comes  to  this  court  by  writ  of  error,  assigning  two  errors,  both  of  which 
are  resolvable  into  one,  and  they  go  directly  to  the  opinion  of  the  court  as  to 
the  legal  effect  of  the  surrender  of  the  old  note,  marking  it  'Paid,'  and  re* 
ceiving  the  new  one. 

It  is  insisted  by  plaintiff  in  error,  and  contested  by  defendant,  that  a  silent 
partner,  when  discovered,  may  be  held  liable  to  the  debts  of  his  firm  con- 
tracted while  he  was  such  member;  and  that  whether  plaintiff  in  error  knew 
or  suspected  that  defendant  Newton  was  a  copartner  in  the  firm  of  Todd  & 
Fairclnld  is  immaterial, — he  can  be  held  for  the  debts  of  his  firm;  that 
whether  the  credit  was  given  to  him  or  not  is  immaterial,  if  the  fact  is  after- 
wards discovered  that  he  was  at  the  date  of  the  loan  in  this  case  one  of  said 
firm. 

As  a  genera]  proposition,  there  can  be  no  doubt  of  its  soundness.  Persons 
dealing  with  a  copartnership,  trust  it  as  a  whole,  as  well  as  each  member 
thereof.  They  are  under  no  obligations  to  inquire  who  constitute  the  firm, 
and  it  is  common  that  the  firm  itself  sees  fit  to  conceal  the  names  of  some  of 
its  members.  If  one  deal  with  a  copartnership,  under  the  impression  or 
belief  that  certain  parties  compose  it,  and  afterwards  discover  his  error,  he 
may  lose  by  the  mistake,  but  cannot  be  heard  to  complain.  On  the  other 
hand,  if  persons  in  dealing  with  a  copartnership  are  mistaken  in  supposing 
that  certain  persons  are  not  members  thereof,  and  afterwards  discover  their 
mistake,  they  may  have  the  benefit  of  the  mistake  in  their  increased  security. 

In  Winship  v.  Bank  of  the  U.  £.,  9  Curt.  Dec.  466,  Marshall,  C.  J.,  says: 
"The  counsel  for  the  plaintiff  in  error  supposes  that,  though  these  princi- 
ples may  be  applicable  to  an  open  and  avowed  partnership,  they  are  inappli- 
cable to  one  that  is  secret.  Can  this  distinction  be  maintained?  If  it  could, 
there  would  be  a  difference  between  the  responsibility  of  a  dormant  partner 
and  one  whose  name  was  to  the  articles.  But  their  responsibility  in  all  part- 
nership transactions  is  admitted  to  be  the  same.  *  *  *  The  responsi- 
bility of  una  vowed  partners  depends  on  the  general  principles  of  commercial 
law,  and  not  on  the  stipulations  of  the  articles." 

In  Bigelow  v.  Elliot,  1  Cliff.  88,  it  is  said  that  "persons  who  jointly  par- 
ticipate in  profits  of  trade,  or  business  ostensibly  carried  on  by  another  for 
his  sole  use  and  benefit,  within  the  principles  already  explained,  are  equally 
liable,  when  discovered,  with  the  ostensible  and  active  owner,  to  all  creditors 
of  the  concern  whose  debts  were  contracted  during  the  time  of  such  partici- 
pation, without  the  knowledge  of  the  same,  or  of  the  actual  relations  between 
the  parties  at  the  time  the  credit  was  given;  and  that  liability  exists  notwith- 
standing the  parties  may  have  privately  stipulated  that  they  shall  not  be  part- 
ners, and  in  contemplation  of  law  really  are  not  such  as  between  themselves. 
*  *  *  Dormant  or  secret  partners  are  held  liable,  under  such  circum- 
stances, partly  on  the  ground  that  every  man  who  has  a  share  in  the  profits 
*f  a  trade  or  business  ought  also  to  bear  his  share  of  the  loss,  and  partly  on 
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the  ground  of  policy  and  necessity  to  prevent  bad  faith  in  secret  arrange- 
ments ;  as  all  experience  has  shown  that  if  the  rule  were  otherwise  third  per* 
sons  might  be  exposed  to  numberless  frauds." 

In  Bourdeaux  v.  Martinez,  25  La.  Ann.  169,  the  doctrine  was  laid  down  in 
this  language:  "The  liability  of  secret  or  dormant  partners  in  commercial 
partnerships,  in  all  cases  like  the  present,  is  so  well  established,  and  so  uni- 
versally recognized,  that  authorities  need  scarcely  be  referred  to.  McDonald 
v.  Clough,  9  Colo. ,  14  Pac.  Kep.  121. 

In  the  case  of  a  dormant  or  secret  partner,  the  credit  is  manifestly  given 
only  to  the  ostensible  partner,  for  no  other  partner  is  known.  Still,  however, 
it  is  not  treated  as  an  exclusive  credit;  for  the  law  in  all  cases  of  this  sort 
founds  its  decision  upon  the  ground  that  the  creditor  has  had  a  choice  or  elec- 
tion of  his  debtor,  which  cannot  be  where  the  partner  is  dormant  or  unknown. 
The  credit,  therefore,  is  not  deemed  exclusive,  but  binding  upon  all  for  whom 
the  partner  acts,  if  done  in  their  business,  and  for  their  benefit,  as  in  cases  of 
agencies  for  an  unknown  principal. 

In  the  case  of  Seawell  v.  Payne,  5  La.  Ann.  255,  this  court  said,  In  rela- 
tion to  deceit  practiced  by  one  partner  upon  another:  "The  validity  of  the 
transactions  between  the  bank  and  the  parties  who  affected  the  loan,  and  con- 
sented to  its  application,  is  not  effected  by  the  state  of  affairs  between  the 
partners  inter  se.  A  deceit  between  partners  has  nothing  to  do  with  their 
obligations  towards  third  persons,  who  are  not  privy  to  it,  and  is  no  evidence 
of  any  connivance  on  the  part  of  the  bank." 

These  decisions — and  many  more  to  the  same  effect  might  be  cited — cover 
both  the  ground  of  the  liability  of  a  silent  partner,  and  the  inefficacy  of  secret 
arrangements  between  partners  to  affect  their  customers  dealing  with  them 
in  ignorance  of  such  secret  arrangement ;  and  as  nothing  appeared  in  evidence 
to  show  any  secret  arrangements  between  the  parties  in  this  case,  as  is  alleged 
in  the  answer,  or  that  plaintiff  in  error  had  knowledge  of  any  such,  if  they 
existed,  we  must  look  to  other  rules  of  law  upon  wiiich  to  sustain  the  judg- 
ment in  this  case,  if  it  is  to  be  sustained. 

The  only  point  upon  which  defendant  in  error  relies,  in  support  of  the  judg- 
ment of  the  court  below,  which  the  evidence  in  the  case  authorized  him  to 
urge,  is  that  the  note  of  December  16,  1882,  was  an  extinguishment  of  the 
note  of  September  15, 1882,  and  of  the  original  indebtedness.  In  order  to  un- 
derstand the  effect  of  this  transaction,  it  is  necessary  to  ascertain  what  the 
cases  have  held  to  be  the  legal  effect  of  the  giving  of  a  promissory  note  for  a 
precedent  debt.  In  this  case  the  last  note  was  given  as  a  renewal  of  the  first, 
by  which  act  the  first  note  was  extinguished,  and  all  right  of  action  upon  the 
same  was  extinguished  with  the  note.  The  note  was  but  evidence  of  the  in- 
debtedness, not  the  indebtedness  itself.  While  the  note  was  current,  the  right 
of  action  upon  the  original  indebtedness  was  suspended,  and  no  suit  could 
have  been  maintained  upon  such  original  debt.  Byles,  Bills,  304;  Okie  v. 
Spencer,  2  Amer.  Lead.  Gas.  275;  Stednxan  v.  Gooch,  1  Esp.  4;  Price  v.  Price, 
16  Mees.  &  W.  231,  239. 

The  giving  of  the  debtor's  own  note,  bill,  or  check,  or  the  note,  bill,  or 
check  of  a  third  person,  to  meet  an  antecedent  indebtedness,  is  prima  facie 
not  a  payment  or  discharge  of  such  indebtedness.  Collins  v.  Dawley,  4  Colo. 
141;  Hart  v.  Boiler,  15  Serg.  &  R.  162;  Sutton  v.  The  Albatross,  2  Wall,  Jr. 
327 ;  Woodward  v.  Miles,  4  Fost.  289 ;  Pickling  v.  Brewer,  38  Ala.  685;  White 
v.  Jones,  38  111.  159;  Matthews  v.  Dare,  20  Md.  248;  Schilling  v.  Durst,  42 
Pa.  St.  126;  Smith  v.  Smith,  7  Fost.  244;  McMurray  v.  Taylor,  30  Mo.  263; 
Hayes  v.  Pollock,  1  Pa.  St.  376;  Kephart  v.  Buttcher,  17  Iowa,  240;  Welch 
Y.Allington,  23  Cal.  322;  Peter  v.  Beoerly,  10  Pet.  562,  568;  Sheehy  V.Man- 
deville,  6  Cranch,  253;  Tie  Kimball,  3  Wall.  45. 

In  the  last  case,  Field,  J.,  speaking  for  the  court,  holds  the  following  lan- 
guage:   "By  the  general  law,  as  well  of  England  as  of  the  United  States,  a 
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promissory  note  does  not  discharge  the  debt  for  which  it  is  given,  unless  such 
be  the  express  agreement  of  the  parties.  It  only  operates  to  extend  until  its 
maturity  the  period  of  the  payment  of  the  debt.  The  creditor  may  return 
the  note  when  dishonored,  and  proceed  upon  the  original  debt.  The  accept* 
ance  of  the  note  is  considered  as  accompanied  with  the  condition  of  its  pay- 
ment. Thus  it  was  said  as  long  ago  as  the  time  of  Lord  Holt  that  "a  bill 
shall  never  go  in  discharge  of  a  precedent  debt,  except  it  be  a  part  of  the  con- 
tract that  it  should  be  so."  Such  has  been  the  rule  in  England  ever  since; 
and  the  same  rule  prevails,  with  few  exceptions,  in  the  United  States.  The 
doctrine  proceeds  upon  the  obvious  ground  that  nothing  can  justly  be  consid- 
ered as  payment  in  fact  except  that  which  is  in  truth  such,  unless  something 
else  is  expressly  agreed  to  be  received  in  its  place.  That  a  mere  promise  to 
pay  cannot  of  itself  be  regarded  as  an  effective  payment  is  manifest. 

The  presumption  that  the  note  of  the  debtor,  or  of  a  third  person,  given  for 
an  antecedent  debt,  is  not  payment  of  the  same,  is  so  strong  that  it  is  held 
that  though  a  receipt  in  full  be  given  at  the  same  time  that  such  note  is  ac- 
cepted by  a  creditor,  the  same  is  construed  to  be  upon  the  condition  that  the 
note  shall  be  paid  at  maturity.  Mclntyre  v.  Kennedy,  29  Pa.  St.  448 ;  Petit  v. 
Pittfleld,  5  Rawle,  166;  McGinn  v.  Holmes,  2  Watts,  121;  Tobey  v.  Barber, 
5  Johns.  68;  Johnson  v.  Weed,  9  Johns.  310;  Roget  v.  Merrit,  2  Caines,  117; 
Maze  v.  Miller,  1  Wash.  0.  C.  828;  Harris  v.  Lindsay,  4  Wash.  C.  C.  271; 
Peter  v.  Beverly,  supra;  Qlenn  v.  Smith,  2  Gill  &  J.  494;  Berry  v.  Griffin, 
10  Md.  27;  Wheeler  v.  Schroeder,  4  R.  I.  383,  389;  Street  v.  Hall,  29  Vt.  165; 
Johnson  v.  Cleaves,  15  N.  H.  332;  Sutton  v.  The  Albatross,  supra;  Sheehy 
v.  Mandeville,  supra. 

The  burden  of  proof  is  upon  the  debtor  to  show  that  such  note  was  taken 
as  payment  of  the  original  indebtedness.  Noel  v.  Murray,  13  N.  Y.  168; 
Leas  v.  James,  10  Serg.  &  E.  307,  315;  White  v.  Jones,  38  111.  159;  Wood- 
ward  v.  Miles,  4  Post.  289. 

If,  then,  as  the  authorities  clearly  hold,  a  note  is  not  to  be  taken  as  pay- 
ment of  a  debt  it  evidences,  without  further  proof  that  it  was  so  intended, 
does  the  evidence  in  this  case  make  out  that  fact  for  defendant  in  error?  At 
the  outset  of  this  inquiry  it  may  be  said  that  this  court  will  not  disturb  the 
verdict  of  the  jury,  nor  the  finding  of  the  court,  on  the  evidence,  except  in 
extreme  cases.  This  rule  we  have  no  disposition  to  set  aside  or  evade;  but 
the  court  below  did  not  find  that  the  evidence  showed  an  agreement  to  accept 
the  new  note  in  payment  of  the  debt  of  which  the  old  note  was  evidence,  but 
that,  in  the  absence  of  any  agreement  to  that  effect,  as  matter  of  law,  the 
transaction  amounted  to  a  payment  of  the  debt.  Hence  there  is  no  necessity 
for  a  review  of  the  finding  of  the  facts  upon  the  evidence  by  the  district 
court.  The  only  question  is,  did  that  court  err  in  holding  that  the  transac- 
tion by  which  the  new  note  was  substituted  for  the  old,  amounted  in  law,  in- 
dependently of  agreement  and  intention,  to  a  payment  of  the  debt  due  plain- 
tiff in  error  from  the  firm  of  Todd  &  Fairchild,  on  or  before  the  fifteenth  day 
of  September,  1882.  In  the  light  of  the  decided  cases  upon  this  question,  the 
district  court  unquestionably  erred  in  its  ruling  upon  this  point. 

But  it  is  insisted  by  defendant  in  error  that  the  evidence  of  the  witness 
Lytle  clearly  establishes  that  the  second  note  was  received  by  the  creditor  in 
full  payment,  satisfaction,  and  discharge  of  the  first.  We  do  not  think  the 
testimony  of  Lytle  warrants  such  a  conclusion.  This  testimony  shows  the 
usual  bank  transaction,  where  a  party,  unable  to  pay  his  note  at  maturity, 
takes  it  up,  and  gives  a  new  one.  While  the  second  note  was  received  in 
lieu  of  the  first,  it  does  not  appear  that  it  was  distinctly  understood  and  agreed 
that  it  was  in  satisfaction  of  the  original  indebtedness  in  any  such  sense  as 
destroyed  its  existence,  or  precluded  an  action  upon  it. 

The  only  other  contention  of  defendant  is  that,  by  reason  of  the  surrender 
of  the  note  of  September  15th,  and  stamping  it  "Paid,"  plaintiff  in  error  is 
v.l4p.no.7— 28 
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estopped  to  proceed  against  Newton  upon  the  original  indebtedness;  because 
Newton,  having  settled  with  his  copartners  upon  the  basis  of  their  having 
paid  this  note,  which  he  found  in  their  possession,  cannot  now  be  called  upon 
to  pay  it  to  the  plaintiff  in  error.  It  is  unnecessary  to  enter  into  a  discussion 
of  this  proposition,  because  there  is  no  evidence  in  the  record  that  any  settle- 
ment has  ever  been  had  between  Newton  and  his  copartners  upon  any  such 
basis,  and,  in  the  absence  of  such  evidence,  a  discussion  of  the  rules  of  law 
which  might  govern  the  case,  if  such  settlement  had  been  made,  would  be 
outside  of  the  issue,  and  would  have  no  binding  force  in  any  subsequent  case. 
The  district  court  erred  in  rendering  judgment  for  the  defendants,  and  the 
judgment  should  be  reversed. 

Rising  and  Stallcup,  CC,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


Bbntley  and  others  v.  Brown. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  Evidence — Opinion — Value  op  Services. 

A  court  or  jury  trying  the  question  of  the  value  of  legal  services  is  not  bound 
to  accept  as  conclusive  the  opinions  given  by  attorneys  respecting  such  value. 
While  the  opinions  of  professional  witnesses  who  are  familiar  with  the  character 
and  compensation  usually  paid  for  legal  services  are  entitled  to  great  weight, 
such  opinions  are  only  to  be  considered  in  connection  with  the  other  testimony 
in  the  case,  in  the  light  of  which,  and  of  its  own  general  knowledge,  the  court 
or  jury  should  for  itself  determine  the  value. 

2.  Appeal — Review  op  Evidence. 

The  finding  of  the  trial  court,  being  based  on  conflicting  testimony,  is  as  con- 
clusive as  the  verdict  of  a  jury,  and  therefore  cannot  be  successfully  assailed 
in  this  court. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  county, 

Bentley,  Hatfield  &  Bentley,  for  plaintiffs  in  error.  Adams  &  Adams,  for 
defendant  in  error. 

Johnston,  J.  Mary  F.  Brown  brought  this  action  against  Bentley,  Hat- 
field &  Bentley  to  recover  the  sum  of  $1,071.60.  They  are  lawyers  who  had 
been  employed  by  her  to  attend  to  several  matters  and  proceedings  in  which 
she  was  interested.  While  serving  in  that  capacity,  they  received  from  sev- 
eral sources  moneys  belonging  to  her,  and  for  which  this  action  was  brought. 
They  admitted  the  receipt  of  the  money,  and  that  they  were  accountable  for 
the  amounts  charged  against  them ;  but  they  set  up  a  claim  that  she  was  in- 
debted to  them  in  a  much  larger  sum  for  the  legal  services  which  they  had 
performed  for  her,  and  they  prayed  judgment  against  her  for  a  balance  of 
$580.  She  replied  that  a  final  settlement  had  been  made,  and  that  she  had 
made  payment  in  full  for  the  legal  services  charged  against  her.  The  cause 
was  tried  without  a  jury,  and  the  court  found  and  stated  the  facts,  and 
reached  the  conclusion  that  the  plaintiff  below  was  entitled  to  recover  on  her 
demand  the  sum  of  $972.45,  for  which  amount  judgment  was  given.  The 
complaint  of  the  plaintiffs  in  error  is  that  the  court  disregarded  the  testi- 
mony in  the  findings  which  it  made,  There  was  a  long  list  of  charges  for 
legal  services,  which  run  through  a  period  of  about  two  years,  upon  each  of 
which  the  court  found  specially  as  to  the  nature  and  extent  of  the  services 
rendered,  and  the  value  of  the  same. 

Several  attorneys  were  called  who  testified  as  experts  in  regard  to  the  value 
of  the  services  rendered;  and  it  is  now  contended  that  the  court  erred  in  plac- 
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ing  a  lower  estimate  upon  the  value  of  the  services  than  was  done  by  the  pro- 
fessional witnesses  produced  by  the  plaintiffs  in  error.  The  judge  or  jury  try- 
ing the  question  of  the  value  of  professional  services  is  not  bound  to  accept 
as  conclusive  the  opinions  of  the  professional  witnesses.  In  this  case  there 
was  considerable  testimony  produced  besides  the  opinions  of  the  experts;  and 
their  opinions  respecting  the  value  of  the  services  were  not  at  all  harmonious. 
There  were  before  the  court  the  terms  of  employment,  the  character  of  the 
litigation  in  which  the  services  were  rendered,  the  manner  in  which  the  serv- 
ices were  performed,  the  time  occupied,  and  the  benefits  resulting  to  the  de- 
fendant in  error  from  the  services.  It  was  the  duty  of  the  court  to  consider 
all  these  matters  in  determining  the  value  of  the  services.  The  court  could 
not  abdicate  the  duty  of  exercising  its  own  judgment,  and  blindly  accept  the 
judgment  of  the  experts.  The  opinions  of  professional  men  who  are  convers- 
ant with  the  nature  and  value  of  legal  services  are  entitled  to  great  weight; 
but  such  opinions  are  not  binding  or  conclusive.  They  should  be  considered 
in  connection  with  all  the  other  testimony  and  circumstances  of  the  case;  and 
the  court  or  jury  trying  the  fact  must  not  only  weigh  the  conflicting  opinions 
of  the  witnesses,  but  must  use  and  apply  its  own  general  knowledge  and  judg- 
ment, in  the  light  of  the  testimony,  to  determine  the  value  of  the  services. 
Anthony  v.Stinson,  4  Kan.  211;  Bead  v.Hargrave,  105  U.  S.  45;  Rose  v. 
Spies,  44  Mo.  20.  Although  the  plaintiffs  in  error  were  very  successful  in  the 
litigation  and  business  which  they  carried  on  and  performed  for  the  defendant 
in  error,  we  cannot  say  that  the  court  was  unjust  in  the  allowance  of  compen- 
sation, nor  that  the  findings  were  without  support. 

But,  apart  from  the  foregoing  consideration,  the  findings  of  the  court  will 
compel  an  affirmance  of  the  judgment.  In  the  twenty-eighth  finding  it  is 
stated  "that  on  the  fifteenth  day  of  August,  1884,  the  plaintiff  paid  to  the  de- 
fendant O.  H.  Bentley  the  sum  of  $250  on  account  of  his  services;  that  the 
said  payment  was  understood  by  both  parties  at  the  time  to  be  in  full  of  all 
services  rendered  by  the  defendants,  or  either  of  them,  to  the  plaintiff  up  to 
that  time.1'  There  is  a  further  finding  that,  after  this  payment  and  settle- 
ment, the  only  service  rendered  by  the  defendants,  or  either  of  them,  was  in 
the  trial  of  a  certain  case  for  which  the  compensation  was  fixed  by  agreement 
between  the  parties,  together  with  some  work  which  was  done  towards  the 
making  of  a  case  for  the  supreme  court,  and  an  allowance  was  made  for  both 
of  these  items  by  the  trial  court.  The  testimony  concerning  the  settlement  is 
conflicting,  but  it  is  sufficient  to  sustain  the  finding  when  it  is  assailed  here. 
A  finding  made  by  the  trial  court  upon  conflicting  testimony  is  as  conclusive, 
when  attacked  in  this  court,  as  is  the  verdict  of  a  jury;  and  the  findings  al- 
luded to  practically  dispose  of  all  the  objections  which  have  been  urged  by  the 
plaintiffs  in  error. 

The  judgment  of  the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 


Bbntlbt  and  others  v.  Brown. 
(Supreme  Court  of  Kama*.    July  9, 1887.) 
Contract — Action  on — Recovery. 

An  action  was  brought  by  B.  to  recover  from  her  attorneys  moneys  which  had 
been  paid  to  them  for  her.  It  was  admitted  that  they  were  in  the  receipt  and  cus- 
tody of  the  moneys,  but  they  set  up  claims  for  legal  services  rendered  in  behalf  of 
B.,  alleged  to  be  unpaid.  B.  recovered  in  the  action,  although  the  amount  of  her 
recovery  was  somewhat  reduced  by  an  allowance  upon  the  unpaid  claims  of  her 
attorneys.  Held,  that  B.'s  cause  of  action  was  one  for  the  payment  of  money  only, 
within  the  meaning  of  section  556  of  the  Civil  Code;  and  the  fact  that  the  amount 
of  the  recovery  was  somewhat  reduced  by  an  allowance  upon  a  counter-claim, 
which  involved  more  than  a  contract  for  money  only,  will  not  debar  B.  from  the 
privilege  afforded  by  the  section  referred  to. 
(Syllabus  by  the  Court.) 
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Error  from  district  court,  Sedgwick  county. 

Bentley,  Hatfield  <£  Bentley,  for  plaintiffs  in  error.  Adams  &  Adams,  for 
defendant  in  error. 

Johnston,  J".  This  proceeding  has  been  brought  to  reverse  an  order  made 
to  enforce  the  judgment  rendered  in  the  action  between  the  parties  hereto, 
and  which  judgment  we  have  just  affirmed.  Bentley  v.  Brown*  ante,  434. 
The  only  question  presented  is  whether  the  action  of  Mary  F.  Brown,  upon 
which  the  judgment  was  rendered,  is  one  "arising  on  contract  for  the  pay- 
ment of  money  only,"  within  the  meaning  of  section  555  of  the  Civil  Code. 
That  section  reads:  "In  an  action  arising  on  contract  for  the  payment  of 
money  only,  notwithstanding  the  execution  of  the  undertaking  in  the  last  sec- 
tion mentioned  to  stay  proceedings,  if  the  defendant  in  error  give  adequate 
security  to  make  restitution  in  case  the  judgment  is  reversed  or  modified,  he 
may,  upon  leave  obtained  from  the  court  below,  or  a  judge  thereof  in  vaca- 
tion, proceed  to  enforce  the  judgment.  Such  security  must  be  an  undertak- 
ing executed  to  the  plaintiff  In  error  by  at  least  two  sufficient  sureties,  to  the 
effect  that,  if  the  judgment  be  reversed  or  modified,  he  will  make  full  restitu- 
tion to  the  plaintiff  in  error  of  the  money  by  him  received  under  the  judg- 
ment." 

We  think  the  action  in  question  belongs  to  the  class  mentioned  in  the  fore- 
going section.  It  was  brought  by  tho  plaintiff  therein  to  recover  money  that 
had  been  paid  to  the  defendants  for  her,  and  which  it  was  admitted  by  all  be- 
longed to  her.  The  fact  that  the  money  came  rightly  into  their  hands  as  her 
attorneys  does  not  affect  the  determination  of  this  action,  as  there  was  an  im- 
plied obligation  or  contract  that  they  would  pay  the  moneys  to  her  upon  de- 
mand. No  distinction  is  made  in  this  statute  between  express  and  implied 
contracts,  and  the  terms  employed  are  such  as  to  fairly  include  implied  con- 
tracts, providing  they  are  for  the  payment  of  money  only.  Water-Power  Co. 
v.  Brown,  23  Kan.  695.  It  is  true  that  their  counter-claim  involved  more 
than  the  contract  for  the  recovery  of  money,  but  the  action  of  Mary  F.  Brown 
rested  wholly  on  a  contract  for  money  only,  and  upon  that  contract  she  re- 
covered. The  judgment  sought  to  be  reversed  was  a  recovery  upon  her  cause 
of  action,  and  not  upon  their  counter-claim.  The  mere  fact  that  the  amount 
of  her  recovery  was  somewhat  reduced  by  an  allowance  upon  their  claims  for 
legal  services  does  not  change  the  nature  of  the  cause  of  action  upon  which 
the  judgment  was  rendered,  nor  does  it  debar  her  from  the  privilege  afforded 
by  the  section  quoted.  We  cannot  say  that  there  was  any  abuse  of  discretion 
in  granting  the  order,  and  therefore  it  must  be  affirmed. 

(All  the  justices  concurring.) 


Swearingen  v.  Howser  and  another. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  Attachment — Dissolution. 

The  district  judge  has  the  power  to  hear  and  determine  a  motion  to  dissolve 
an  order  of  attachment  at  chambers,  where  both  parties  appear,  and  no  objec- 
tion is  made,  although,  at  the  time,  the  regular  session  of  the  district  court  is 
being  held  in  the  same  county,  with  a  judge  pro  tern,  presiding. 

2.  Same — Affidavit. 

The  affidavit  for  an  attachment,  sworn  to  by  the  plaintiff  before  a  notary 
public,  who  is  the  attorney  of  record  of  the  plaintiff  in  the  action,  is  at  most 
only  voidable,  and  may  be  amended. 
[Syllabus  by  the  Court.) 

Error  from  district  court,  Harper  county. 

Campbell  &  Glenn,  for  plaintiff  in  error.    Finch  &  Finch  and  S.  S.  Sisson, 
for  defendants  in  error. 
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Horton,  C.  J.  This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  to  recover  the  sum  of  $150.  Plaintiff  also  filed  his  affidavit  for 
an  attachment  with  a  sufficient  undertaking,  and  thereupon  the  clerk  of  the 
district  court  issued  an  order  of  attachment,  and  the  sheriff  of  Harper  county 
attached  a  portion  of  a  stock  of  groceries  belonging  to  the  defendants.  After- 
wards the  attorneys  for  the  defendants  made  a  motion  before  the  district  judge 
at  chambers,  in  the  city  of  Wellington,  Sumner  county,  to  dissolve  the  at- 
tachment on  the  ground  that  the  affidavit  therefor  had  been  sworn  to  before 
William  M.  Glenn,  notary  public,  but  one  of  the  attorneys  of  record  for  the 
plaintiff.  On  the  hearing  of  the  motion,  plaintiff  asked  leave  of  the  court  to 
amend  the  attachment  affidavit  by  swearing  to  it  before  some  officer  duly 
authorized  to  administer  oaths  other  than  his  attorney  in  the  case.  The  dis- 
trict judge  refused  to  permit  the  affidavit  to  be  amended,  and  ordered  the 
attachment  to  be  dissolved.  At  the  time  of  hearing  this  motion  the  district 
court  was  in  session  in  Sumner  county,  with  a  judge  pro  tern,  on  the  bench. 
The  plaintiff  brings  the  case  here.  He  complains  that  the  district  judge  at 
chambers  was  acting  without  jurisdiction  of  the  case,  as  a  judge  .pro  Urn.  was 
holding  court  at  that  time  in  the  same  county.  There  is  no  showing  that  the 
judge  pro  tern,  was  not  properly  selected  and  sitting  in  the  case  in  which  the 
judge  of  the  district  court  was  disqualified.  In  the  absence  of  any  proof  to 
the  contrary,  we  must  assume  that  the  judge  pro  tern,  was  properly  holding 
court  at  the  time.  Garvin  v.  Jennerson,  20  Kan.  371.  The  parties  have  no 
cause  to  complain  because  the  judge  pro  tern,  was  trying  a  case  in  which  they 
had  no  interest,  so  long  as  the  legally  elected  judge  of  the  district  court  heard 
and  determined  the  motion  in  dispute  at  chambers.  This  action  was  brought 
in  Harper  county,  one  of  the  counties  in  the  Nineteenth  judicial  district. 
This  motion  could  not  have  been  heard  before  any  other  person  than  the  judge 
of  the  district.  Comp.  Laws  1879,  c.  28,  §  2.  The  plaintiff  did  not  question 
the  power  of  the  judge  at  chambers  until  the  decision  was  rendered  against 
him.    He  makes  that  objection  for  the  first  time  in  this  court. 

Plaintiff  makes  the  further  objection  that  the  district  judge  refused  to  per- 
mit him  to  file  an  amended  affidavit.  The  decision  of  this  question  compels 
us  to  determine  whether  the  affidavit  upon  which  the  order  of  attachment 
issued  was  voidable  only  or  wholly  void.  By  section  1  of  the  act  relating  to 
oaths,  the  general  power,  without  any  exception  or  limitation,  is  given  to 
notaries  public  "to  administer  oaths  pertaining  to  all  matters  wherein  an  oath 
is  required."  By  section  348  of  the  Civil  Code,  the  general  power,  without 
any  exception  or  limitation,  is  given  to  notaries  public  to  take  depositions. 
By  section  345  of  the  Civil  Code,  the  general  power,  without  any  exception 
or  limitation,  is  given  to  any  person  authorized  to  take  depositions  to  act  as 
the  oflicer  before  whom  affidavits  may  be  taken  and  authenticated.  Under 
section  350  of  the  Civil  Code,  however,  "the  officer  before  whom  depositions 
are  taken  must  not  be  a  relative  or  attorney  of  either  party,  or  otherwise  in- 
terested in  the  event  of  the  action  or  proceeding;"  and  therefore,  inferentially, 
"the  officer  before  whom  affidavits  are  taken  must  not  be  a  relative  or  attor- 
ney of  either  party,  or  otherwise  interested  in  the  event  of  the  action  or  pro- 
ceeding." Hence  it  will  be  seen  that  notaries  public  have  the  general  power 
to  take  depositions  or  affidavits  in  all  cases,  and  without  any  exception  or 
limitation.  There  are  cases,  however,  where  it  would  be  improper  or  irregu- 
lar for  a  notary  public  to  exercise  such  power,  as  where  the  deposition  or 
affidavit  is  to  be  used  in  some  suit  or  proceeding  where  the  notary  public  is  a 
relative  or  an  attorney  of  either  party  to  such  suit  or  proceeding,  or  in  some 
manner  interested  in  the  event  of  the  suit  or  proceeding,  and  in  such  cases 
he  should  not  exercise  the  power  to  take  the  deposition  or  the  affidavit.  If 
he  should  do  so,  however,  it  would  not  be  acting  without  power,  but  would 
be  an  irregular  and  wrongful  exercise  of  power.  Where  any  officer  or  agent 
acts  with  power,  but  only  irregularly  and  wrongfully,  his  acts  are  not  void, 
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but  at  roost  only  voidable.  Parlies  to  a  suit  cannot  confer  power  upon  an 
unauthorized  person  to  administer  oaths,  or  to  take  depositions  or  affidavits. 
The  power  or  authority  must  come  from  the  law,  or  it  cannot  exist.  The 
parties  themselves  cannot,  even  by  consent  or  agreement,  create  it  Hence, 
supposing  a  notary  public  to  be  powerless  to  act  in  the  particular  case  under 
the  law,  "then  the  parties  could  not  by  consent  or  agreement  confer  power 
upon  him  to  administer  oaths,  or  to  take  depositions  or  affidavits,  where  he 
might  be  a  relative  of  either  party  in  the  slightest  degree,  or  an  attorney  of 
either  party  in  any  manner  or  degree,  or  interested  in  the  event  of  the  suit  in 
the  slightest  or  most  remote  degree. 

In  a  case  like  the  present,  where  the  affidavit  was  originally  sworn  to  be- 
fore an  attorney  of  one  of  the  parties,  no  harm  can  be  done  by  giving  leave 
to  amend  the  affidavit  by  having  it  sworn  to  before  some  other  person,— cer- 
tainly not  if  the  facts  stated  in  the  affidavit  are  such  that  no  person  will  again 
swear  to  them.  If  some  person  will  again  swear  to  them,  the  opposing  party 
may  show,  if  he  can,  that  the  alleged  facts  are  not  true. 

In  Wade  on  Attachment,  two  cases  are  cited  in  support  of  the  claim  that 
the  officer  before  whom  an  affidavit  is  made  must  have  authority  to  admin- 
ister the  oath  in  that  particular  case,  otherwise  the  affidavit  is  void.  Section 
60.  Owens  v.  Johns,  59  Mo.  89;  Oreenvatdt  v.  Bank,  2  Doug.  (Mich.)  498. 
In  the  Missouri  case  the  action  was  instituted  by  the  clerk  of  the  circuit  court, 
and  he  swore  to  the  attachment  affidavit  before  his  own  deputy.  Of  course, 
in  such  a  case,  the  whole  proceeding  was  a  nullity.  The  writ  was  issued 
without  authority  of  law,  as  the  deputy  liad  no  more  power  to  administer  the 
oath  to  the  clerk  than  the  clerk  would  have  had  to  have  sworn  himself.  In 
the  Michigan  case  the  attachment  affidavit  was  sworn  to  before  the  clerk  of 
the  circuit  court  in  vacation.  The  clerk  of  the  court  had  no  authority  to  ad- 
minister oaths  or  take  affidavits  in  vacation,  and  hence  the  affidavit  was  void, 
as  the  officer  was  not  authorized  to  administer  any  oath  at  the  time.  Those 
cases  are  not  exactly  like  the  one  at  bar,  and  do  not  fully  support  the  text 
cited. 

As  the  attachment  affidavit  in  this  case  was  not  wholly  void,  in  the  further- 
ance of  justice  the  plaintiff  should  have  been  permitted  to  have  filed  an 
amended  affidavit,  as  he  requ°sted. 

The  order  of  the  district  judge  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  the  views  herein  expressed. 

(All  the  justices  concurring.) 

Yoaxam  v.  Howbek  and  another. 

(Supreme  Court  of  Kansas.    July  9, 1887. 

Error  "from  "district  court.  Harper  county. 

Per  Curiam.  The  questions  in  tins  are  similar  to  those  in  the  foregoing  case,  and 
under  that  authority  the  order  of  the  district  court  will  be  reversed. 


Israel  t>.  Nichols  and  others. 

(Supreme  Court  of  Kansas,    July  9,  1887.) 
Judgment—  Revival. 

The  provisions  of  the  Civil  Code  for  the  revival  of  judgments  apply  to  a  Judg- 
ment rendered  before  a  justice  of  the  peace,  where  such  judgment  nas  not  been 
transferred  to  the  district  court  by  appeal  or  otherwise. 
(Syllabus  by  the  Court.) 

Error  from  McPherson  county. 

On  June  13,  1879,  Nichols,  Shepard  &  Company  recovered  a  Judgment 
against  D.  J.  Israel  before  a  justice  of  the  peace  of  McPherson  county  for  the 
sum  of  •103.75,  together  with  costs,  taxed  at  $4.65.    No  execution  or  other 
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proceeding  was  had  in  the  action  until  March  23, 1885,  when  Nichols,  Shep- 
ard  &  Co.  filed  a  motion  before  the  justice  of  the  peace  to  revive  the  judgment, 
and  caused  a  notice  thereof  to  be  served  upon  D.  J.  Israel.  On  April  1, 1885, 
the  motion  was  heard  and  overruled.  Nichols,  Shepard  &  Go.  piosecuted 
their  petition  in  error  to  the  district  court,  and  on  April  30, 1885,  that  court 
reversed  the  ruling  of  the  justice  of  the  peace,  and  subsequently  revived  the 
judgment  of  June  13,  1879.  Exception  was  taken  to  this  ruling  by  Israel, 
who  now  complains  thereof. 

/.  Z.  Pancoaat,  for  plaintiff  in  error.  Milliken  <&  Hulas,  for  defendants 
in  error. 

Horton,  G.  J.  The  sole  question  presented  in  this  case  is  whether  a  jus- 
tice of  the  peace  can  revive  a  judgment  rendered  before  him  that  has  become 
dormant.  The  district  court  held  that  a  justice  possessed  the  power.  In  this 
view  we  concur.  There  is  no  express  provision  in  the  Justice's  Code  for  the 
revivor  of  dormant  judgments;  but,  under  section  185  of  this  Code,  the  pro- 
visions of  the  Civil  Code  for  the  revival  of  judgments  are  applicable  to  judg- 
ments rendered  before  justices  of  the  peace,  where  the  judgment  has  not  been 
transferred  to  the  district  court  by  appeal  or  otherwise.  Section  440,  Civil 
Code;  Angell  v.  Martin,  24  Kan.  334;  Miller  v.  Curry,  17  Neb.  321,  22  N. 
W.  Rep.  559.  Section  522  of  the  Civil  Code  prescribes  the  mode  of  reviving 
judgments  of  justices  of  the  peace  after  they  have  been  docketed  or  trans- 
ferred to  the  district  court.  Hence  that  section  does  not  conflict  with  the 
conclusion  reached.    Rahm  v.  8oper,  28  Kan.  529. 

The  order  and  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 

Israel  v.  Nichols  and  others. 

{Supreme  Court  of  Kansas.    July  9.  1887.) 

Pxr  Curiam.  The  same  question  decided  in  the  foregoing  rase  is  also  presented  in 
this  one.   Upon  the  above  authority,  the  judgment  of  the  district  court  will  be  affirmed. 


Koenig  v.  Adams. 
(Supremt  Court  of  Kansas.    July  9,  1887.) 
Partnership— Articles— Dissolution. 

Where  a  partnership  is  formed,  and  the  articles  of  partnership  expressly 
state  that  the  partnership  is  to  continue  until  dissolved  as  the  law  provides, 
had,  to  be  a  partnership  at  will,  and  may  be  dissolved  at  the  pleasure  of  either 
party,  without  the  consent  of  the  other. 

(SyUabus  by  Oogston,  C.) 

Error  from  district  court,  Sedgwick  county. 

Plaintiff  commenced  this  action  in  the  district  court  of  Sedgwick  county  to 
recover  damages  upon  a  contract  of  partnership  between  him  and  defendant. 
Issue  joined,  and  at  the  trial  the  defendant  objected  to  the  introduction  of 
any  testimony  by  plaintiff  under  his  petition,  for  the  reason  that  it  did  not 
state  a  cause  of  action.  Motion  sustained,  and  the  cause  dismissed.  The 
plaintiff  brings  the  case  here  on  error, 

IV.  T.  Buckner,  for  plaintiff  in  error.    Bentley,  Hatfield  &  Bentley,  tot 
defendant  in  error. 

Clogston,  C.    The  article  of  partnership  under  which  plaintiff  claims  danv 

^SlTiSStow.  entered  into  between  0.  L.  Adams  of  the  first  part,  and 
Jomh  Km?I*  of  Louisville,  Kentucky,  of  the  second  part,  this  eighteenth 
dS  of  August  1*84,  at  Wichita,  Kansas.  (1)  witnessed  that  the  party  of  the 
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first  part  and  second  part  herein  named  do  hereby  mutually  agree,  promise, 
and  bind  themselves  to  form  a  copartnership  under  the  name  of  Adams  & 
Koenig,  for  the  purpose  of  carrying  on  the  business  of  cutting,  sawing,  and 
dressing  stone,  marble,  and  granite  for  all  purposes;  also  of  trading,  buying, 
and  selling  lime,  cement,  bricks,  plaster,  hair,  etc.  (2)  Each  copartner  shall 
have  an  equal  undivided  one-half  interest  in  all  stock,  fixtures,  materials,  tools, 
teams,  papers,  etc.,  owned  by  such  firm.  The  profits  shall  be  equally  divided 
at  the  end  of  every  year,  and  each  partner  bears  an  equal  share  of  all  losses. 
(3)  Each  of  the  above  partners  agrees  and  promises  to  devote  his  whole  tame 
and  attention  to  said  business.  (4)  Each  of  said  parties  agrees  and  promises 
not  to  sell  or  convey  his  interest  in  said  firm,  unless  the  other  partner  con- 
sents. (5)  Each  party  agrees  and  promises  not  to  draw  from  said  business 
more  than  one  thousand  dollars  per  year,  if  so  much  profit  be  made  that  his 
share  would  amount  to  that  sum,  unless  the  other  partner  of  said  firm  con- 
sents. (6)  Joseph  Koenig,  the  party  of  the  second  part,  agrees  and  promises 
that  two  dollars  per  day  be  allowed  to  C.  L.  Adams,  the  party  of  the  first 
part,  for  six  months  following  the  first  six  months  of  the  existence  of  the  said 
partnership,  over  and  above  his  share  of  the  profits.  (7)  It  is  further  agreed 
between  the  said  parties  that  neither  partner  shall  have  the  right  nor  power 
to  bind  the  other  partner  for  any  greater  sum  than  $300,  without  the  consent 
of  his  copartner.  (8)  This  partnership  is  to  take  effect  on  and  including  the 
sixteenth  day  of  September,  1884,  and  shall  continue  until  dissolved  as  the 
law  provides.  (9)  It  is  further  agreed  between  the  above  parties  that  C.  L. 
Adams  will  supervise  the  shop,  and  work  connected  with  it,  and  that  Joseph 
Koenig  will  generally  see  to  the  work  connected  with  the  business  outside  of 
the  work-shop,  or  outside  of  the  city. 

"Signed  the  nineteenth  of  August,  1884.  C.  L.  Adams. 

••Joseph  Koenig. 

"Witness:    Chris.  Kimmerle." 

Plaintiff  also  alleges  in  his  petition  that,  by  virtue  of  said  agreement,  the 
partnership  was  formed,  and  continued  from  the  nineteenth  day  of  September 
until  the  thirtieth  day  of  September,  1884,  when  the  defendant  notified  plaintiff 
that  he  would  no  longer  do  business  with  him,  and  no  longer  continue  the 
partnership;  and  that  by  reason  thereof  the  partnership  was  dissolved,  and 
plaintiff  sold  his  interest  therein,  and  sustained  damages  in  the  sum  of  $L600; 
that  by  the  terms  of  said  article  it  was  understood  that  the  partnership  was 
to  continue  a  year.  Plaintiff  objected  to  the  introduction  of  testimony  under 
this  petition,  and  the  court  sustained  the  motion,  and  dismissed  the  ca.se. 
Plaintiff  complains,  and  insists  because  the  contract  provides  for  a  division 
of  profits  for  the  first  year,  that  thereby  it  becomes  a  contract  of  partner- 
ship for  one  year.  Defendant  claimed,  on  the  other  hand,  that  the  contract 
created  a  partnership  at  will,  and  could  be  dissolved  at  the  pleasure  of  either 
party  without  the  consent  of  the  other.  We  think  the  defendant  is  right. 
The  eigtith  provision  of  the  article  under  which  the  partnership  was  forniu. 
provides  that  the  partnership  shall  continue  until  dissolved  as  the  law  pro- 
vides. 

Mr  .Parsons,  in  his  work  on  Partnership,  says:  "Dissolution  of  Partnership 
takes  place  in  seven  different  ways:  First,  by  provision  of  the  articles;  wo 
ond,  by  will  of  all  the  partners;  third,  by  act  of  one  or  more  of  the  partners 
alone;  fourth,  by  a  change  of  the  partnership;  fifth,  by  death  of  one  of  the 
partners;  sixth,  by  decree  of  a  court  of  equity;  and,  seventh,  by  bankruptcy." 
See,  also,  Blaker  v.  Sands,  29  Kan.  551. 

But  plaintiff  insists  because  provision  is  made  for  the  division  of  the  prof- 
its for  one  year,  that  it  must  be  deemed  a  partnership  for  that  length  of  time 
at  least.  In  this  the  plaintiff  is  mistaken.  The  contract  provides  for  a  di- 
vision for  the  first  year  only  on  condition  that  it  is  not  dissolved,  as  the  law 
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provides,  sooner.  Ho  presumption  will  operate  in  favor  of  a  party  to  continue 
a  partnership  when,  by  the  terms  of  the  article  forming  said  partnership,  it 
expressly  states  how  or  when  it  may  be  dissolved.  We  are  therefore  of  the 
opinion  that  this  contract  established  a  partnership  at  will  only,  and,  being  a 
partnership  at  will,  might,  at  the  will  of  the  defendant,  fairly  expressed,  be 
dissolved  at  any  time,  and  the  plaintiff  cannot  complain. 
It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Tefft  v.  Knox  and  others. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

Bankruptcy — Discharge. 

March  1,  1877,  plaintiff  filed  his  voluntary  petition  in  the  United  States  circuit 
court,  asking  to  be  adjudged  a  bankrupt.  At  that  time  there  was  pending  in  the 
Shawnee  county  district  court  an  action  against  him  as  an  accommodation  indorser 
on  a  promissory  note,  and  he  had  been  duly  served  with  summons,  but  failed  to 
answer,  and  made  no  appearance.  In  September,  1877,  judgment  was  duly  ren- 
dered against  him,  and  in  October  following  lie  received  Ins  final  discharge  in  bank- 
ruptcy. In  November,  1884,  he  filed  his  motion  in  the  district  court,  as  provided 
by  section  3,  c.  12.  Comp.  Laws  1885,  to  have  indorsed  on  the  judgment  record,  •'  Dis- 
charged by  virtue  of  the  bankrupt  law."  Held,  that  the  plaintiff,  by  waiving  his 
right  to  have  said  case  continued  in  the  state  courts,  as  provided  by  section  5106  of 
the  Revised  Statutes  of  the  United  States,  until  he  received  his  final  discharge  in 
bankruptcy,  did  not  forfeit  his  right  to  have  said  judgment  discharged  under  the 
provisions  of  section  3,  c.  12,  Comp.  Laws  1885. 

{Syllabus  by  dogston,  C.) 

Error  from  district  court,  Shawnee  county. 

The  plaintiff  in  error,  by  motion,  applied  to  the  Shawnee  county  district 
court  to  have  the  words,  "Discharged  by  virtue  of  the  bankrupt  law,"  in- 
dorsed upon  the  record  of  the  judgment  of  the  court  against  him.  and  in  favor 
of  the  plaintiff  in  error;  the  plaintiff  having  obtained  his  discharge  from 
bankruptcy  after  the  rendition  of  the  judgment.  The  motion  was  heard 
upon  an  agreed  statement  of  facts,  which  are  substantially  as  follows:  In 
December,  1876,  the  defendants  in  error  sued  the  plaintiff  in  error  upon  his 
liability  as  a  commercial  indorser  of  a  promissory  note,  being  duly  served 
with  summons,  and  made  default.  In  March,  1877,  he  tiled  his  voluntary  peti- 
tion in  bankruptcy,  in  which  this  debt  was  scheduled.  In  September,  1877, 
the  defendants  in  error  obtained  a  judgment  in  this  action  by  default,  and 
October  31,  1877,  the  plaintiff  in  error  obtained  his  discharge  in  bankruptcy. 
Defendants  in  error  did  not  prove  their  debt  in  bankruptcy,  nor  make  any 
appearance  in  the  bankruptcy  court.  There  were  no  assets  and  uo  dividends. 
This  motion  was  made  and  overruled  in  November,  1884. 

Q.  C.  Clemens  and  H.  C.  Root,  for  plaintiff  in  error.  J.  Q.  8loneckerf 
for  defendants  in  error. 

Clogston,  C.  The  only  question  for  consideration  is,  was  the  judgment 
in  question  discharged  by  reason  of  the  defendant  being  discharged  as  a  bank- 
rupt? To  determine  this  question  the  provisions  of  the  bankrupt  law  must 
be  examined.  Section  5106  of  the  act  of  1867  provides:  "No  creditor  whose 
debt  is  provable  under  this  act  shall  be  allowed  to  prosecute  to  final  judg- 
ment any  suit  at  law  or  in  equity  therefor  against  the  bankrupt  until  the 
question  of  the  debtor's  discharge  shall  have  been  determined;  and  any  such 
suit  or  proceeding  shall  be,  upon  the  application  of  the  bankrupt,  stayed  to 
await  the  determination  of  the  court  in  bankruptcy  on  the  question  of  said 
discharge. "  There  is  an  exception  to  this  provision  that  provides  that  the 
creditor  may  proceed  to  judgment  by  special  leave  of  a  bankruptcy  court,  for 
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the  sole  purpose  of  ascertaining  the  amount  due;  which,  when  determined, 
may  be  proved  in  bankruptcy  as  an  adjudicated  claim. 

Under  this  section  there  were  two  ways  in  which  the  judgment  might 
have  been  affected:  First,  by  the  appearance  of  the  defendant  with  his 
showing  that  he  had  been  declared  a  bankrupt,  and  by  moving  that  the  cause 
be  continued  until  his  discharge  could  be  procured  from  the  bankruptcy  pro- 
ceedings; second,  the  plaintiff  might  procure  leave  of  the  court  in  which  the 
bankruptcy  proceedings  wero  pending  to  proceed  to  final  judgment,  and, 
after  such  judgment,  have  proved  the  same  as  a  claim  against  the  bankrupt. 
But  both  might  waive  such  right.  The  plaintiff,  by  so  doing,  would  not 
abandon  his  right  to  prove  his  judgment,  and  would  have  the  right  to  file  his 
judgment  as  a  claim  against  the  bankrupt  estate,  and  share  with  the  other 
creditors.  The  defendant  might  abandon  his  right  to  have  the  proceedings 
stayed  to  await  his  final  discharge,  but  in  so  doing  he  would  not  forfeit  his 
right  to  plead  his  final  discharge  in  bankruptcy  when  procured;  and,  if  he 
did  not  receive  his  discharge  until  after  judgment  had  been  rendered  against 
him  in  the  state  courts,  then  he  might  proceed,  as  in  this  case,  to  have  the 
judgment  discharged. 

Since  the  case  was  submitted  to  this  court,  the  supreme  court  of  the  United 
States  has  passed  upon  the  same  question  involved  in  this  case,  in  which  Jus- 
tice Miller  says:  "These  provisions  exclude  altogether  the  idea  that  the 
state  court  has  lost  jurisdiction  of  the  case,  even  when  the  bankrupt  shall 
have  made  application  showing  the  proceedings  against  him.  The  whole  sec- 
tion is  also  clearly  impressed  with  the  idea  that  this  is  a  provision  primarily 
for  the  benefit  of  the  bankrupt,  that  he  may  be  enabled  to  avoid  being  har- 
assed in  both  courts  at  the  same  time  in  regard  to  such  debt.  It  is  there- 
fore a  right  which  he  may  waive.  He  may  be  willing  that  the  suit  shall  pro- 
ceed in  the  state  court  for  many  reasons — First,  because  he  is  not  sure  that 
he  will  ever  obtain  his  discharge  from  the  court  in  bankruptcy,  in  which  case 
it  would  do  him  no  good  to  delay  the  proceedings  at  his  expense  in  the  state 
court;  in  the  second  place,  he  may  have  a  defense  in  the  state  court  which  he 
is  quite  willing  to  rely  upon  there,  and  to  have  the  issue  tried;  in  the  third 
place,  he  may  be  very  willing  to  have  the  amount  in  dispute  liquidated  in  that 
proceeding,  in  which  case  it  becomes  a  debt  to  be  paid,  pro  rata  with  his  other 
debts,  by  the  assignee  in  bankruptcy.  If  for  any  of  these  reasons,  or  for 
others,  he  permits  the  case  to  proceed  to  judgment  in  the  state  court,  by  fail- 
ing to  procure  a  stay  of  proceedings  under  the  provisions  of  this  section  of 
the  bankrupt  law,  or  the  assignee  in  bankruptcy  does  not  intervene,  as  he 
may  do,  he  does  not  thereby  forfeit  his  right  to  plead  his  final  discharge  in 
bankruptcy,  if  he  shall  obtain  it,  at  any  appropriate  stage  of  the  proceedings 
against  him  in  the  state  court.  And  if,  as  in  the  present  case,  his  final  dis- 
charge is  not  obtained  until  after  judgment  has  been  rendered  against  him  in 
the  state  court,  he  may  produce  that  discharge  to  the  state  court,  and  obtain 
the  stay  of  execution  which  he  asks  for  now."  Boynton  v.  Ball,  7  Sup.  Ot. 
Rep.  984.    See,  also,  24  Cent.  Law  J.  587. 

In  view  of  this  opinion,  we  recommend  that  the  case  be  reversed  and  re- 
manded for  further  proceedings,  in  accordance  with  the  views  herein  ex- 
pressed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


"Hates  t>.  Wiggin  and  another. 

{Supreme  Court  of  Kansas.    July  9,  1887.) 
1.  Principal  and  Surety— Remedies  of  Surety. 

B.  signs  C.'s  notes  as  surety,  and,  in  consideration  of  such  signing,  C.  agrees  to 
convey  uersoual  property  to  him.    Afterward*  W.,  as  receiver  of  0.,  in  another 
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action,  takes  possession  of  such  personal  property,  0.  being  insolvent.  TfefrZ.  that 
B.,  after  the  maturity  of  the  notes,  was  entitled  to  the  possession  of  said  property, 
and  could  bring  an  action  in  replevin  at  once  to  obtain  possession  of  the  same,  and 
is  not  compelled  to  wait  till  he  has  actually  paid  such  notes  as  surety. 

2.  Chattel  Mortgages— Oral  Mortgage. 

An  agreement  not  in  writing,  to  convey  personal  property  as  security,  may  be 
regarded  as  an  oral  mortgage;  and  when  inquired  into  between  the  parties  thereto, 
or  between  parties  having  no  greater  or  different  rights,  will  beheld  to  be  valid 
without  the  actual  delivery  of  the  personal  property  so  conveyed. 

(Syllabus  by  Bolt,  C.) 

Error  from  district  court,  Ellsworth  county. 

Action  in  replevin.  H.  B.  Clark,  one  of  the  defendants  in  an  action  by 
Oscar  A.  Burton  against  H.  B.  Clark  et  al.f  pending  in  the  United  States  cir- 
cuit court,  had  charge  of  a  ranch  in  Ellsworth  county,  Kansas,  in  the  year 
1884,  whereon  he  had  6,700  head  of  sheep,  and  a  large  number  of  cattle,  horses, 
and  hogs.  In  the  fall  of  that  year  he  was  short  of  funds,  and  made  arrange- 
ments with  the  First  National  Bank  of  Ellsworth  to  raise  money  to  buy  grain 
and  feed  to  keep  his  stock  through  the  winter.  He  made  arrangements  with 
Frank  A.  Bates,  the  plaintiff  herein,  to  become  surety  on  notes  to  be  given 
by  him  at  the  bank.  The  money  thus  obtained  was  to  be  used  by  Clark  for 
the  purpose  of  buying  feed,  which  was  to  be  used  on  the  ranch.  He  com- 
menced to  buy  said  feed  in  November,  1884,  and  continued  until  he  bought 
about  $2,500  worth.  Clark  gave  two  notes  at  the  bank,  with  Bates  as  surety, 
amounting  to  $2,500,  which  were  both  overdue  when  this  action  was  com- 
menced. The  agreement  between  Clark  and  Bates  was  not  in  writing.  It 
was  made  for  the  purpose  of  securing  Bates  for  signing  as  surety  for  Clark. 
At  the  time  Bates  signed  the  notes  as  surety,  he  was  insolvent,  although  the 
bank  believed  that  he  was  perfectly  solvent.  Clark  was  also  insolvent.  Clark 
fed  out  the  millet,  hay,  and  grain  purchased,  as  it  was  necessary,  and  on  the  fifth 
of  January,  1885,  J.  A.  Wiggin,  as  receiver  in  said  case  in  the  United  States 
district  court,  took  possession,  not  only  of  the  feed,  but  of  the  stock,  and  has 
kept  them  ever  since.  Testimony  was  introduced  in  the  trial  of  this  action, 
tending  to  establish  the  truth  of  all  the  statements  above  detailed.  At  the 
close  of  the  testimony  the  defendant  interposed  a  demurrer,  which  was  sus- 
tained by  the  court. 

Lloyd  efe  Evans,  for  plaintiff  in  error.  J.  B.  Johnson  and  J.  D.  McFarland, 
for  defendants  in  error. 

Holt,  C.  The  first  question  that  presents  itself  is,  was  the  contract  between 
Bates  and  Clark  a  conditional  sale,  or  was  it  a  mortgage  on  the  property  in 
controversy?  The  testimony  is  not  uniform  concerning  the  agreement.  Some 
of  the  witnesses  testify  that  the  title  should  pass,  and  the  property  become  ab- 
solutely the  property  of  Bates  at  once.  They  all  agree  that  the  title  to  the 
property  should  be  in  Bates  until  the  notes  were  paid  to  the  bank,  but  there  is 
some  testimony  showing  that  the  title  to  the  property  remaining  should  revert 
to  Clark  upon  the  payment  of  the  notes,  at  once  and  without  any  formal  trans- 
fer. The  testimony  shows  that  Clark  fed  his  stock  out  of  a  part  of  the  prop- 
erty purchased.  The  writer  of  this  opinion  is  inclined  to  believe  that  the  agree- 
ment constituted  a  mortgage,  yet  there  was  testimony  enough  introduced 
tending  to  show  that  it  was  a  conditional  sale,  so  that  it  might  have  been  a 
proper  question  for  the  jury  to  determine  whether  the  transaction  was  a  mort- 
gage or  a  sale.  Goodwin  v.  Kelly,  42  Barb.  194.  If  it  had  been  a  sale  of  the 
property,  then  certainly  Bates*  the  owner  of  the  same,  could  maintain  his 
action  for  the  possession  of  it. 

The  defendants  contend  that,  if  it  was  an  oral  mortgage,  it  would  be  void 
without  an  actual  delivery  of  the  property  to  Bates.  We  do  not  believe  that 
claim  is  tenable.  There  is  a  distinction  between  mortgages  and  pledges,  but 
there  is  no  distinction,  nor  reason  for  a  distinction,  between  oral  and  written 
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mortgages  in  this  respect.  There  is  no  provision  in  our  statutes,  as  there  is  in 
some  states,  that  the  sale  of  personal  property  of  a  certain  value,  unaccompa- 
nied by  delivery,  shall  be  void  unless  a  memorandum  of  the  sale,  in  writing,  is 
made  and  signed  by  one  of  the  parties  thereto.  There  is  no  question  of  pur- 
chaser or  creditor  arising  in  this  action,  under  the  evidence  brought  here.  It 
is  simply  a  controversy  between  Bates  and  the  receiver  of  H.  B.  Clark.  Such 
receiver  takes  the  property  of  Clark  subject  to  all  existing  equities  and  liens, 
and  has  no  greater  rights  than  Clark  himself  would  have  against  Bates,  and 
can  interpose  no  defense  that  Clark  could  not.  In  re  North  American  Gutta- 
percha Co.,  17  How.  Pr.  549;  Lorch  v.  Aultman,  75  Ind.  162;  High,  ltec. 
§138. 

The  testimony  in  this  action  tends  to  show  that  this  transaction  was  en- 
tered into  in  good  faith,  and  the  conditional  sale  or  mortgage,  whichever  it 
may  be,  was  given  upon  a  sufficient  consideration;  and  when  inquired  into 
between  the  parties  themselves,  or  between  parties  having  no  greater  or  dif- 
ferent rights,  we  know  of  no  rule,  or  reason  for  a  rule,  that  would  make  de- 
livery indispensable  as  between  them,  any  more  than  under  a  written  mort- 
gage. Jones,  Chat.  Mortg.  §  2;  Morrow  v.  Turney,  35  Ala.  131.  If  a  sale 
of  chattels,  not  in  writing,  is  valid  without  delivery,  we  know  of  no  reason 
why  an  oral  mortgage  should  be  void  between  the  parties  thereto  without  de- 
livery. 

In  the  view  we  take  of  this  case,  it  is  of  very  little  importance  whether  the 
transaction  was  a  conditional  sale  or  a  mortgage.  If  it  was  a  mortgage,  it 
was  a  transaction  to  secure  #2,500,  and  the  statement  of  the  values  in  the 
affidavit  of  plaintiff  shows  the  total  value  of  the  property  claimed  to  be  only 
#1,439.75,  much  less  than  the  amount  sought  to  be  secured. 

It  is  contended,  if  this  transaction  is  a  mortgage,  that  the  plaintiff  could 
not  maintain  an  action  of  replevin  for  this  property  until  he  had  paid  the 
notes,  or  some  part  thereof,  upon  which  he  was  surety.  Whatever  the  gen- 
eral rule  may  be,  we  believe,  where  the  surety  has  a  mortgage  on  the  property 
of  his  principal  to  secure  him  for  signing  his  principal's  notes  after  the  ma- 
turity of  the  debt,  he  is  not  bound  to  wait  until  he  has  actually  paid  as 
surety,  but  may  have  the  mortgage  foreclosed  at  once,  and,  where  the  principal 
is  insolvent,  may  retain  any  funds  in  his  hands  to  apply  to  the  discharge  of 
his  liability.  The  purpose  of  this  contract  between  Bates  and  Clark  was  to 
hold  Bates  harmless  against  loss  or  damage  by  reason  of  his  signing  Clark's 
notes  at  the  bank  as  surety.  He  was,  at  the  commencement  of  this  action, 
legally  liable  on  the  notes,  and  he  was  entitled  to  obtain  possession  of  the 
property  given  him  to  save  him  harmless  because  he  signed  the  same.  Brandt, 
Sur.  §  193;  Baylies,  Sur.  352;  Decottes  v.  Jeffers,  7  Fla.  284;  Succestrion  of 
Montgomery,  2  La.  Ann.  469;  Daniel  v.  Joyner,  3  Ired.  Eq.  513. 

It  is  recommended  that  the  judgment  of  the  court  below  be  reversed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring^ 


Smythe,  Sr„  and  others,  t>.  Parsons  and  another. 

(Sujtreme  Court  of  Kansas.    July  9,  1887.) 

1.  Pleading — Redundancy. 

Where  certain  words  in  a  petition  are  immaterial  and  redundant,  the  court  hns 
a  discretion  to  permit  them  to  remain  in  the  petition,  or  to  order  them  to  be 
stricken  out;  and  where  the  court  permits  them  to  remain  in  the  petition  it  doe* 
not  commit  material  error. 

2.  Same — Sufficiency. 

The  petition  in  this  case  states  a  cause  of  action. 

3.  Custom  and  Usage — Evidence. 

Parties  to  a  contract  are  presumed  to  contract  with  reference  to  a  uniform  and 
well-settled  custom  or  usage  pertaining  to  the  matters  concerning  which  they  make 
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the  contract,  where  such  custom  or  usage  is  not  in  opposition  to  well-settled  princi- 
ples of  law,  nor  unreasonable;  and  therefore  held,  that  the  trial  court  did  not  err 
in  permitting  testimony  to  be  introduced  tending  to  prove  a  general  custom  at 
Wichita,  Kansas,  with  reference  to  the  method  of  ascertaining  the  number  of  brick 
in  a  wall,  the  contract  having  been  made  at  Wichita,  and  not  prescribing  how  the 
number  of  the  brick  in  the  wall  should  be  ascertained. 

4.  Evidence— Competency. 

Where  testimony,  a  portion  of  which  is  competent  and  a  portion  incompetent,  is 
introduced  without  objection,  and  afterwards  the  adverse  party  moves  to  strike  out 
the  whole  of  it,  held,  that  the  court  may  overrule  the  motion  without  committing 
error. 

6.  Trial— By  Court— Findings. 

Where  the  trial  of  a  case  is  submitted  to  the  court  without  a  jury,  the  court  may 
find  generally,  and  without  stating  its  conclusions  of  fact,  found  separately  from 
its  conclusions  of  law,  unless  requested  to  find  specially  before  the  general  finding 
is  made,  and  the  judgment  rendered  thereon. 

{Syllabus  by  the  Court.) 

Error  from  district  court,  Greenwood  county. 

W.  P.  Campbell,  for  plaintiffs  in  error.  John  22.  Parsons,  for  defendants 
in  error. 

Valentine,  J.  This  action  is  founded  upon  a  written  contract,  set  forth 
as  an  exhibit  to  the  plaintiffs7  petition,  and  is  for  a  balance  due  for  labor  and 
materials  furnished  in  1882,  in  the  construction  of  a  large  brick  building  in 
the  city  of  Wichita,  Kansas.  The  action  was  commenced  in  the  district  court 
of  Sedgwick  county  by  Charles  A.  Parsons  and  James  Longmire,  partners, 
against  F.  G.  Smythel  Sr.,  F.  G.  Smythe,  Jr.,  and  Charles  H.  Smythe,  and 
was  afterwards  removed  by  change  of  venue  to  the  district  court  of  Green- 
wood county,  where  it  was  tried  in  1885  before  the  court  without  a  jury,  and 
the  court  found  generally  in  favor  of  the  plaintiffs,  and  against  the  defend- 
ants; finding  a  balance  due  at  the  time  of  the  trial  of  $487.60,  for  which 
amount,  with  costs,  the  court  rendered  judgment  in  favor  of  the  plaintiffs, 
and  against  the  defendants. 

The  defendants,  as  plaintiffs  in  error,  bring  the  case  to  this  court,  and  ask 
for  a  reversal  of  the  aforesaid  judgment.  They  claim  that  the  court  below 
committed  error  as  follows:  (1)  They  claim  that  prior  to  the  trial,  and  prior 
to  their  filing  any  answer  in  the  case,  the  court  below  erred  in  overruling 
their  motion  to  strike  out  of  the  plaintiffs'  petition  the  words  "kiln  count," 
and  "actual  kiln  count,"  claiming  that  said  words  are  "redundant,  immate- 
rial, and  repugnant"  to  the  contract  sued  on.  (2)  They  further  claim  that 
the  court  below  erred  in  overruling  the  defendants'  objection  to  the  introduc- 
tion of  any  testimony  on  the  ground  that  the  plaintiffs*  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  (3)  They  further  claim  that 
the  court  below  erred  in  admitting  testimony  tending  to  prove  a  general  cus- 
tom at  Wichita  with  reference  to  the  method  of  ascertaining  the  number  of 
brick  in  a  wall.  (4)  They  further  claim  that  the  court  below  erred  in  per- 
mitting one  of  the  plaintiffs  to  testify  as  to  the  number  of  brick  used  by  ac- 
tual count,  when  it  is  claimed  that  such  plaintiff  did  not  count  the  brick  him- 
self, but  obtained  his  information  only  from  others.  (5)  They  further  claim 
that  the  court  below  erred  in  refusing  to  make  special  findings  of  fact  and 
conclusions  of  law. 

We  shall  consider  these  claims  of  error  in  their  order. 

1.  The  original  contract  between  the  plaintiffs  and  the  defendants,  and  the 
one  sued  on  in  this  action,  is  in  writing,  and  under  it  the  defendants  were  to 
furnish  the  plaintiffs  with  all  the  brick  necessary  for  the  construction  of  said 
building.  As  to  how  the  number  of  the  brick  should  be  ascertained,  or  how 
they  were  to  be  counted,  the  contract  is  possibly  ambiguous;  and  if  it  is,  then 
the  words  "kiln  count"  and  "actual  kiln  count"  have  some  office  to  perform 
in  the  plaintiffs7  petition;  for  by  them  it  is  shown  how  the  brick  should  be 
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counted.  These  words  merely  show  how  the  plaintiffs  construe  the  contract. 
If,  however,  the  contract  is  not  ambiguous,  then  these  words  could  certainly 
do  no  harm,  for  the  parties  must  be  governed  by  the  contract,  and  the  words 
must  be  treated  as  surplusage.  The  contract  itself  is  set  out  as  an  exhibit  to 
the  plaintiffs*  petition,  and  must  govern  whatever  may  have  been  alleged  con- 
cerning it.  It  may  be  that  the  aforesaid  words  are  immaterial  and  redun- 
dant, and  probably  they  are;  and,  if  so,  then  the  court  might,  in  its  discretion, 
have  stricken  them  out;  but,  as  the  court  has  a  discretion  in  such  cases,  we 
do  not  think  it  erred  in  refusing  to  strike  them  out.  Drake  v.  National 
Bank,  33  Kan.  639,  7  Pac.  Rep.  219.  They  could  not  do  any  harm  by  being 
permitted  to  remain  in  the  petition. 

2.  There  is  nothing  at  all  in  the  second  alleged  error. 

3.  We  think  the  testimony  tending  to  prove  a  general  custom  at  Wichita, 
with  reference  to  the  method  of  ascertaining  the  number  of  brick  in  a  wall, 
was  properly  admitted.  The  plaintiffs  were  brick-layers  and  contractors,  and 
the  defendants  were  the  owners  of  the  building,  and  the  defendants  were  to 
pay  the  plaintiffs,  for  laying  the  brick  in  the  wall,  a  certain  amount  or  rate 
per  thousand;  and  the  question  arose,  how  shall  the  brick  be  estimated  or 
counted  in  the  wall?  The  foregoing  testimony  was  admitted  upon  the  theory 
that  the  contract  itself  was  ambiguous,  or,  at  least,  did  not  definitely  or  spe- 
cifically prescribe  how  the  number  of  the  brick  in  the  wall  should  be  ascer- 
tained, and  that  the  parties  contracted  with  reference  to  this  custom,  which 
was  well  known  at  Wichita.  Parties  are  always  presumed  to  contract  with  ref- 
erence to  a  uniform  and  well-settled  custom  or  usage  pertaining  to  the  matters 
concerning  which  they  make  the  contract,  where  such  custom  or  usage  is  not 
in  opposition  to  well-settled  principles  of  law,  nor  unreasonable,  ( Walls  v. 
Bailey,  49  N.  Y.  464  et  seq.t  and  cases  there  cited;  Graham  v.  Trimmer,  6 
Kan.  231 ;)  and  by  the  introduction  of  the  aforesaid  testimony  it  was  attempted 
on  the  part  of  the  plaintiffs  to  prove  such  a  custom  or  usage.  Besides,  there 
does  not  seem  to  have  been  any  objection  made  or  exception  taken  to  the  in- 
troduction of  this  testimony.  Hence,  for  this  reason  also,  and  it  might  be  for 
this  reason  alone,  if  the  other  did  not  exist,  the  court  below  did  not  err  in  ad- 
mitting the  testimony. 

4.  The  other  testimony  complained  of  is  the  testimony  of  Charles  A.  Par- 
sons, one  of  the  plaintiffs  in  the  case.  This  testimony  was  introduced  by  the 
plaintiffs  without  any  objection  being  interposed  thereto  on  the  part  of  the 
defendants.  Some  of  it  was  competent,  and  some  of  it  was  incompetent. 
Afterwards,  as  the  record  shows,  "the  defendants  moved  to  strike  out  all  of 
Parsons'  testimony  as  hearsay  and  incompetent  and  irrelevant,  which  motion 
the  court  overruled;  to  which  the  defendants  excepted."  We  think  the  mo- 
tion was  rightfully  overruled.  In  the  case  of  Smith  v.  Brown,  8  Kan.  609, 
it  was  held  as  follows:  "If  any  portion  of  the  evidence  objected  to  is  compe- 
tent, the  court  may,  on  a  motion  to  exclude  the  whole,  exclude  the  part  that 
is  incompetent,  but  is  not  obliged  to  do  so.  It  may  only  respond  to  the  motion 
as  made,  and  overrule.  The  motion  must  fit  the  case,  or  the  court  may  overrule 
it."  See,  also,  Ganov.  Wells,  ante,  251, (decided  by  this  court  on  June  11, 1887.) 
We  might  further  say  that  the  incompetent  portion  of  Parsons'  testimony 
could  not  have  prejudiced  any  of  the  rights  of  the  defendants.  It  tended 
to  show  that  the  number  of  brick  delivered  by  the  plaintiffs  to  the  defendants 
did  not  exceed  181,402;  while  the  competent  evidence  clearly  showed  the  same 
thing,  and  there  was  no  evidence  tending  to  show  that  any  larger  number  of 
brick  was  delivered. 

5.  The  court  below  did  not  err  in  refusing  to  make  special  findings  of  fact 
and  conclusions  of  law.  No  request  was  made  that  the  court  should  do  so 
until  after  the  general  finding  was  made,  and  after  the  judgment  was  ren- 
dered. After  the  judgment  was  rendered  the  defendants  filed  a  motion  ••re- 
questing the  court  to  find  and  file  conclusions  of  law  and  fact  separately." 
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Whether  this  motion  was  called  to  tbe  attention  of  tbe  court  at  any  time  prior 
to  the  time  when  the  case  for  the  supreme  court  was  settled  and  signed  is  not 
shown.  At  the  time  of  settling  the  case,  the  matter  was  called  to  the  atten- 
tion of  the  court,  and  the  court  then  offered  to  find  and  file  such  conclusions, 
if  desired ;  but  the  defendants  objected,  and  the  court  did  not  do  so.  No  er- 
ror was  committed  by  the  trial  court  in  this  respect. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


LlNDER  V.  MUIIDY. 
{Supreme  OouH  of  Katiscu.    July  9,  1887.) 
Garnishment— Answer— Estoppel. 

In  an  action  by  A.  against  BM  0.  is  garnished,  and  C.  answers  said  garnishment 
that  he  is  indebted  to  B.  on  certain  conditions  to  be  performed  by  B.;  that  upon 
said  answer  C.  was  ordered  to  pay  into  court  tbe  amount  found  due  from  B.  to  A. 
C.  refused  to  comply  with  the  order,  and  paid  no  part  of  the  said  sum  so  ordered. 
Held  that,  in  an  action  by  A.  against  G.  on  said  answer  and  order  in  garnishment, 
G.  is  not  estopped  by  said  proceedings  from  showing  that  the  conditions  under 
which  the  conditional  indebtedness  arose  had  not  been  complied  with,  and  that  he 
is  by  reason  thereof  not  indebted  to  B. 
(Syllabus  by  Clogston,  C.) 

Error  from  district  court,  Barton  county. 

John  Murdy  brought  this  action  on  an  answer  of  the  defendants  in  a  gar- 
nishment proceeding  had  in  an  action  brought  by  Murdy  against  James  A. 
and  S.  S.  Shields,  in  justice's  court  of  Barton  county.  Judgment  for  the  de- 
fendant in  error  on  the  said  answer,  and  the  defendant  appealed  to  the  dis- 
trict court.  Trial  by  jury.  Verdict  and  judgment  for  plaintiff  (defendant 
in  error)  for  the  sum  of  $187.77;  and  the  defendant  (plaintiff  in  error)  brings 
the  case  here  for  review. 

Diffenbacher  &  Banta,  for  plaintiff  in  error*  Clayton  &  Clayton  and  X. 
R.  Nimocks,  for  defendant  in  error. 

Clogston,  0.  Defendant  in  error  brought  an  action  in  justice's  court,  in 
Barton  county,  against  Shields  and  Shields,  and  caused  the  plaintiff  in  error 
to  be  garnished,  and  in  response  to  such  proceedings  the  plaintiff  in  error 
made  his  answer  as  follows,  to- wit: 

"Examination  of  D.  W.  Lander,  garnishee  in  the  above-entitled  action, 
made  this  third  day  of  January,  1883:  Question.  At  the  time  you  was  served 
with  the  notice  of  garnishment  in  the  above-entitled  action,  had  you  then,  or 
had  you  since  that  time,  or  have  you  now,  in  your  possession  or  under  your 
control  any  property,  moneys,  or  credits  of  the  above-named  defendant? 
Answer.  I  am  indebted  to  James  A.  Shields  in  about  the  sum  of  two  hundred 
dollars,  on  conditions  attached  hereto.  The  conditions  upon  which  I  owe 
James  A.  Shields  two  hundred  dollars  ars  as  follows:  About  the  twenty -third 
day  of  December,  1882, 1  bought  of  James  A.  Shields  the  N.  W.  \  of  sec.  34, 
Tp.  17,  range  14  west,  for  $1,000.  There  is  a  mortgage  of  $700  and  other 
claims  against  it.  I  was  to  assume  the  mortgage  of  $700,  and  was  to  advance 
to  him  the  money  to  pay  the  taxes  and  other  claims  against  the  farm,  and  was 
to  pay  him  $50  in  money,  besides  clearing  place  up.  James  A.  Shields  and 
wife  have  made  a  deed  to  me  for  tbe  land,  and  1  have  accepted  the  deed  as  all 
right.  Then  the  deed  was  left  in  bands  of  S.  S.  Shields  till  I  should  give  him 
my  note  for  balance  found  due  and  $50  in  cash.  I  was  to  pay  James  A. 
Shields.  The  $50  in  cash  was  to  be  part  of  $300,  and  I  was  to  give  my  note 
for  balance  of  the  $300,  after  paying  the  place  clear  and  paying  $50  in  cash. 
I  am  now,  and  have  been,  ready  to  perform  my  contract  fully,  and  would 
have  done  so  before  garnishment  in  these  cases,  and  but  for  small-pox.  S.  S. 
Shields  and  I  agreed  to  wait  a  few  days.    This  is  my  answer  in  case  of  John 
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Murdy  v.  James  A.  Shields,  and  the  case  of  John  Murdy  v.  James  A.  Shields 
and  8.  S.  Shields.  D.  W.  Lindkb." 

That  afterwards,  and  upon  said  answer,  the  justice  of  the  peace  made  the 
following  order: 

"Z>.  W.  hinder,  Garnishee:  You  are  ordered  forthwith  to  pay  the  under- 
signed, A.  J.  Buckland,  justice  of  the  peace  of  said  township,  in  said  county, 

the  sum  of  fifty  dollars  and cents,  being  the  amount  due  by  you  to  said 

defendant  James  A.  Shields,  as  disclosed  by  your  answer  in  garnishment 
filed  in  the  above-entitled  action;  and  hereof  fail  not  at  your  peril. 

"  Given  under  my  hand  this  ninth  day  of  January,  A.  D.  1883. 

"A.  J.  Buckland,  Justice  of  the  Peace." 

And  afterwards  defendant  in  error  duly  obtained  a  judgment  against  said 

Shields  and  Shields  for  the  sum  of  $ .    The  plaintiff  in  error  refused  to 

comply  with  the  order  of  the  justice,  and  paid  no  part  of  the  said  sum  of  #50 
so  ordered  to  be  paid;  and  this  action  was  brought  by  the  defendant  in  error 
to  recover  from  the  plaintiff  in  error  the  amount  of  said  judgment  so  re- 
covered by  him  against  said  Shields  and  Shields. 

At  the  trial  in  the  district  court  the  plaintiff  in  error  insisted  that  the  con- 
ditions under  which  he  became  indebted,  as  he  alleged  in  his  answer,  had  not 
been  completed  or  complied  with  between  himself  and  Shields,  and  that  he 
was  not  liable  on  his  answer.  The  defendant  was  called  as  a  witness  on  his  own 
behalf,  and  the  following  questions  were  asked  him,  to  all  of  which  questions 
the  plaintiff  objected,  and  said  objection  was  sustained  by  the  court;  which 
ruling  the  plaintiff  in  error  did  at  the  time  duly  except  to,  and  now  insists 
that  in  said  ruling  the  court  erred:  "You  may  state  whether  or  not  on  the 
twenty-seventh  day  of  December,  1882,  Mr.  James  A.  Shields,  by  himself  or 
his  agent,  executed  or  tendered  a  deed  for  the  north-east  quarter  of  34,  14,  7. 
If  you  were  indebted  to  James  A.  Shields,  or  either  of  them,  at  the  time  you 
were  served  or  answered  in  garnishment,  in  any  manner  whatsoever,  you 
may  state  what  that  was.  You  may  tell  the  jury  when  you  say  in  your  an- 
swer that  you  are  indebted  to  James  A.  Shields  in  the  sum  of  #200,  in  the 
conditions  of  some  deed,  what  deed  you  have  reference  to.  I  will  ask  you, 
Mr.  Linder,  to  tell  the  jury  whether  or  not  the  indebtedness,  if  any  existed, 
or  did  exist  from  you  to  James  A.  Shields  prior  to  the  service  of  this  garnish- 
ment on  you.  You  may  tell  the  jury  whether  or  not  at  the  time  you  were 
served  with  this  process  of  garnishment  you  had  examined  the  records  of  the 
land  between  you,  and  whether  you  had  completed  the  contract  at  that  time. 
You  may  tell  the  jury  whether  ornot  this  contract  between  you  and  Mr.  Shields 
was  a  written  or  oral  contract.  At  the  time  you  were  served  with  notice  of 
garnishment  in  the  above-entitled  action,  had  you  then,  or  had  you  since  that 
time,  or  have  you  now  in  your  control  or  in  your  possession,  any  money  or 
credits  of  the  above-named  defendants?" 

The  plaintiff's  bill  of  particulars  in  this  action  shows  substantially  the  fol- 
lowing: First.  The  action  between  plaintiff  and  Shields;  the  affidavit  and 
summons  in  garnishment;  the  answer  of  said  garnishee,  and,  upon  said  an- 
swer, the  order  of  the  justice,  directing  him  to  pay  the  amount  the  justice 
found  due  into  court.  Second.  The  refusal  of  the  defendant  to  comply  with 
the  order;  the  nature  and  character  of  the  indebtedness  between  the  defend- 
ant and  Shields  and  Shields;  and  prayer  for  judgment. 

This  made  an  issue  upon  the  entire  garnishment  proceedings,  and  to  main- 
tain the  issues  on  the  part  of  the  plaintiff  it  would  only  be  necessary  for  him 
to  show  such  answer  and  order;  but  the  defendant  would  not  be  concluded 
from  showing  that  the  answer  was  made  under  a  misapprehension  of  the 
facts,  or  that  the  answer  had  not  been  correctly  made;  but  might  show  in  ad- 
dition thereto  whether  he  was  indebted  to  Shields,  and,  if  so,  when  that  in- 
debtedness was  due,  or  whether  conditional  or  absolute;  and  the  entire  trans- 
action between  himself  and  Shields.     In  fact,  it  might  be  as  full  in  this  in- 
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quiry  as  it  might  have  been  in  his  former  answer.  The  plaintiff,  by  his  pro- 
ceedings in  garnishment,  could  obtain  no  greater  rights  to  compel  payment 
by  defendant  than  Shields  had.  It  was  simply  an  assignment  of  whatever  was 
due  by  the  defendant  to  Shields.  The  plaintiff  stood  in  the  plase  of  Shields, 
and  could  enforce  payment  only  as  Shields  might  do.  Phelps  v.  Atchison,  T. 
<*  8.  F.  R.  Co.,  28  Kan.  165;  Board  of  Education  v.  ScovUle,  13  Kan.  32. 

The  evidence  excluded  by  the  court  on  the  part  of  the  defendant  was  com- 
petent, and  its  exclusion  was  error.  The  defendant  was  attempting  to  show 
the  transaction  between  himself  and  Shields,  and  it  seems  that  whatever  in- 
debtedness there  was  grew  out  of  a  purchase  by  the  defendant  of  the  tract  of 
land  from  Shields,  and  upon  the  completion  of  that  transaction  he  would  be 
indebted  to  Shields  at  least  in  the  sum  of  $50;  and  the  defendant's  evidence 
excl uded  tended  to  show  that  this  transaction  had  never  been  completed .  The 
deed  to  the  premises  had  never  been  tendered  or  received  by  the  defendant. 
Now,  before  Shields  could  have  maintained  an  action  on  his  supposed  indebt- 
edness, he  would  have  had  to  show  a  completed  transaction,  and  that  the  deed 
had  been  delivered,  and  a  perfect  title  conveyed,  subject  to  whatever  liens 
there  were,  and  showing  the  balance  due,  or  the  tender  of  a  deed  showing 
title.  If  this  right  was  transferred  to  the  plaintiff,  then,  before  he  could  re- 
cover, he  would  have  to  show  the  same  facts. 

Plaintiff's  theory,  and  which  seems  to  have  been  adopted  by  the  court,  was 
that  the  answer  of  the  defendant  in  garnishment  was  conclusive,  and  that  he 
was  estopped  from  denying  or  contesting  it.  Even  viewed  from  this  stand- 
point, we  think  the  court  was  in  error;  for  the  answer  made  by  the  defendant 
shows  on  its  face  an  uncompleted  or  conditional  indebtedness,  depending 
upon  the  delivery  to  him  of  a  deed,  the  cancellation  of  certain  indebtedness, 
the  payment  of  certain  taxes,  and  the  amount  of  indebtedness  to  be  ascer- 
tained from  these  payments.  And,  before  the  plaintiff  could  recover  upon 
that  answer  alone,  plaintiff  would  have  to  show  that  these  conditions  had 
been  performed;  for,  as  long  as  there  was  anything  more  for  Shields  to  do  be- 
fore this  payment,  that  performance  would  have  to  be  done  or  shown,  or  a 
tender  proffered,  before  payment  could  be  demanded.  Defendant  was  entitled 
to  receive  a  title  to  the  land;  and,  before  he  could  be  compelled  to  pay  Shields 
or  the  plaintiff,  the  conveyance  of  the  land  must  be  completed. 

It  is  therefore  recommended  that  the  judgment  of  the  court  below  be  re- 
versed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Olmstead  and  others  v.  Masonic  Mut.  Ben.  Soc.  of  Kansas  and  another. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

Insurance— Beneficiary — Will. 

O.  became  a  member  of  a  co-operative  life  insurance  company  organized  under 
the  laws  of  Kansas  for  the  purpose  of  giving  aid  to  the  widows,  orphans,  and  de- 
pendents of  deceased  members.  By  the  terms  of  his  contract  with  the  company 
the  benefit  was  payable  to  his  wife,  or  her  legal  representatives.  His  wife  died 
during  his  life-time,  but  no  affidavit  was  made  as  prescribed  in  section  76,  c.  93, 
Laws  1871,  nor  did  he  take  any  steps  to  appoint  any  person  as  beneficiary  in  place 
of  his  deceased  wife,  except  that  he  undertook  to  dispose  of  the  benefit  arising  from 
his  membership  by  a  will.  Held,  that  the  will  was  ineffectual  to  dispose  of  the 
money  payable  on  account  of  his  death,  or  to  divert  the  same  from  the  heirs  of  his 
deceased  wife. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Reno  county. 

Vnndeveer  <fe  Martin,  for  plaintiffs  in  error.    Zimmerman  &  Taylor  and 
Whiteside  <&  Hutchinson,  for  defendants  in  error, 
v.  14p.no.  7 — 29 
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Johnston,  J.  This  is  a  controversy  among  several  claimants  to  money 
due  upon  a  certificate  of  membership  issued  by  the  Masonic  Mutual  Benefit 
Society  of  Kansas,  a  co-operative  insurance  company  organized  for  charitable 
and  benevolent  purposes.  It  was  organized  under  the  laws  of  Kansas,  and 
its  declared  purpose  is  "to  give  financial  aid  and  benefit  to  the  widows,  or- 
phans, and  dependents  of  deceased  members  thereof. "  David  D.  Olmstead 
became  a  member  of  the  society,  and  as  such  there  was  issued  to  him,  on 
February  4,  1874,  a  certificate  of  membership,  by  which  it  was  agreed  that 
his  beneficiary  or  beneficiaries  would  be  entitled  to  a  sum  not  exceeding  02,000 
upon  his  death,  if  certain  rules  and  requirements  were  complied  with.  It  was 
expressly  agreed  and  stated  in  the  certificate  that  the  benefit  should  be  paid 
to  Jennett  Olmstead,  his  wife,  or  the  legal  representatives  of  the  said  Jennett 
Olmstead.  On  the  fifth  day  of  August,  1878,  Jennett  Olmstead  died,  and  left 
surviving  her  the  husband,  D.  D.  Olmstead,  and  several  children,  the  fruits 
of  the  marriage  relation  with  B.D.  Olmstead.  On  the  twenty-fifth  day  of 
August,  1884,  D.  D.  Olmstead  died,  leaving  no  other  heirs  than  those  hereto- 
fore named  as  the  heirs  of  Jennett  Olmstead.  Shortly  before  his  death  he  ex- 
ecuted a  will  in  which  he  named  his  son  Oscar  W.  Olmstead  as  executor,  and 
by  which  he  undertook  to  bequeath  the  benefit  to  be  derived  from  his  mem- 
bership in  the  insurance  company.  He  gave,  in  equal  amounts,  about  one- 
half  of  the  benefit  to  seven  of  his  children,  and  to  the  one  appointed  executor 
he  gave  the  balance,  and  directed  him  to  pay  out  of  the  balance  certain  doctor 
bills,  his  funeral  expenses,  and  also  for  his  tombstone.  The  certificate  of 
membership  remained  in  the  possession  of  D.  D.  Olmstead  during  his  life- 
time, and  all  fees  charged  and  assessments  made  thereon  were  paid.  No 
change  was  made  in  the  beneficiary,  either  before  or  since  the  death  of  Jen- 
nett Olmstead,  and  the  Masonic  Mutual  Benefit  Society  never  received  from 
the  assured,  nor  from  any  one  else,  an  affidavit  setting  forth  the  facts  with 
reference  to  the  decease  of  Jennett  Olmstead,  and  there  was  never  issued  any 
other  certificate  or  policy  in  lieu  of  the  one  originally  issued.  The  Masonic 
Mutual  Benefit  Society  admits  its  liability  upon  the  certificate,  and  is  willing 
to  pay  the  same  to  whomsoever  is  entitled  to  receive  it.  Oscar  W.  Olmstead 
claims  the  money  as  executor  of  the  last  will  and  testament  of  D.  1).  Olm- 
stead, and  has  brought  the  present  action  against  the  society  to  recover  the 
same.  The  society  brought  the  money  into  court,  and  asked  that  the  legal 
representatives  and  heirs  of  Jennett  Olmstead  be  made  parties  defendant,  and 
a  determination  made  as  to  whom  the  money  belonged.  At  the  trial  it  was 
determined  that  D.  D.  Olmstead  could  dispose  of  the  benefit  by  his  will,  and 
the  claim  of  the  executor  was  sustained.  The  plaintiffs  in  error  complain  of 
this  judgment. 

We  are  to  decide  whether  the  beneficiary  named  in  the  certificate  could  be 
changed,  and  the  fund  disposed  of  by  the  will,  as  was  attempted  to  be  done. 
The  general  rule  applicable  to  policies  of  ordinary  lite  insurance  companies  is 
that  the  rights  of  the  beneficiary  are  vested  when  the  policy  is  taken  out,  and 
the  assured  cannot,  by  will,  deed,  or  otherwise,  change  the  beneficiary,  or 
transfer  the  interest  vested,  without  the  consent  of  the  beneficiary  named  in 
the  contract.  Bliss,  Life  Ins.  §  318.  It  is  insisted  that  the  certificates  issued 
by  co-operative  insurance  companies,  like  the  Masonic  Mutual  Benefit  Society 
of  Kansas,  are  not  governed  by  the  rule  mentioned,  and  that  in  such  cases 
the  rights  of  the  beneficiary  are  not  fixed  upon  the  issuance  or  by  the  terms 
of  the  certificate,  but  do  depend  upon  the  standing  of  the  assured  in  the  so- 
ciety, and  his  rights  under  the  constitution  and  by-laws  of  the  society;  and 
therefore  the  member  may  exercise  the  power  of  changing  the  beneficiary. 
Among  the  authorities  cited  which  appear  to  support  this  proposition  are  the 
following:  Presbyterian  Fund  v.  Allen,  106  Ind.  593,  7  N.  E.  Rep.  317;  Le- 
gion of  Honor  v.  Pei*ry,  140  Mass.  580,  5  N.  E.  liep.  634;  Hellenbery  v.  2". 
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0.  B.  B<,  etc.,  94  N.  T.  580;  Ballon  v.  Glle,  50  Wis.  614,  7  N.  W.  561;  Gen- 
try v.  Supreme  Lodge,  20  Cent.  Law  J.  393;  Masonic  Mut.  Ben.  Soc.  v. 
Burkhart,  10  N.  E.  Rep.  79;  Swift  v.  Railway  Passsenger  <fe  .F.  C.  .Ben. 
4^'n,  96  III.  309. 

However  well  founded  this  distinction  maybe,  it  is  clear  that  the  beneficiary 
can  only  be  changed,  and  the  benefit  transferred  to  another,  in  the  manner 
prescribed  by  the  rules  and  regulations  of  the  society,  and  in  accordance  with 
the  terms  of  the  contract.  The  contract  in  this  case  specifically  provided  that 
the  benefit  should  be  paid  to  the  wife  of  the  member,  or  to  her  legal  repre- 
sentatives. The  addition  of  the  words  "legal  representatives"  clearly  imports 
that,  in  case  of  her  death,  the  benefit  should  be  paid  to  her  heirs  or  next  of 
kin  who  fall  within  the  classes  mentioned  in  the  charter  to  whom  aid  may  be 
given.  Thus  the  contract  fixed  and  limited  the  persons  who  might  receive 
the  benefit.  If  we  assume,  as  the  authorities  appear  to  hold,  that  a  member 
of  a  co-operative  society  retains  the  power  to  change  the  beneficiary,  still  he 
cannot  exercise  his  power  except  with  the  consent  of  the  society,  and  in  con- 
formity with  the  rules  and  regulations  of  the  society.  Aid  Soc.  v.  Lupoid, 
101  Pa.  St.  Ill;  V oilman" e  Appeal,  92  Pa.  St.  50;  Eastman  v.  Relief  Ass' n, 
20  Cent.  Law  J.  266;  Hellenberg  v.  I.  O.  B.  B.,  etc.,  94  N.  Y.  580;  Presby- 
terian Fund  v.  Allen,  106  Ind.  593,  7  H".  E.  Rep.  317;  Insurance  Co.  v.  Mil- 
ler, 13  Bush,  489;  Gentry  v.  Supreme  Lodge,  20  Cent.  Law  J.  893.  No  pro- 
vision was  made  in  the  certificate  of  membership  for  a  change  in  the  benefi- 
ciary, and  the  record  does  not  show  what  rules,  if  any,  the  society  had  made 
respecting  such  change.  It  is  admitted  that  no  new  designation  was  made 
by  the  assured  prior  to  the  death  of  his  wife,  nor  was  any  change  afterwards 
made  except  as  attempted  by  the  will.  Section  76,  c.  93,  Laws  1871,  provides 
that  "in  case  any  life  insurance  company  organized  under  the  laws  of  this 
state  shall  have  issued,  or  may  hereafter  issue,  any  policy  of  insurance  upon 
the  life  of  any  person  or  persons  for  another's  benefit,  and  such  beneficiary 
dies  during  the  life- time  of  the  person  or  persons  whose  life  or  lives  are  as- 
sured by  said  insurance  policy  or  policies,  then  it  shall  be  lawful  for  such  com- 
pany to  receive  from  the  person  or  persons  whose  lives  are  assured  an  affida- 
vit setting  forth  the  facts  in  the  case;  and,  if  it  shall  appear  from  such  affi- 
davit that  the  affiants  have  theretofore  paid  the  annual  premium  on  such  pol- 
icy or  policies,  and  intended  thereby  to  insure  for  the  benefit  of  the  person  or 
persons  named  in  such  policy  or  policies  as  beneficiary,  that  such  person  or 
persons  are  dead,  and  that  said  policy  or  policies  have  not  been  assigned  or 
transferred  to  any  person  or  persons,  and  nominating  or  appointing  some  other 
person  or  persons  as  beneficiary  in  place  of  the  said  deceased  in  said  policy  or 
policies  named,  it  shall  then  be  the  duty  of  said  insurance  company  to  take  up 
and  cancel  said  policies,  at  the  request  of  said  assured,  and  issue  in  like  terms 
another  policy  or  policies  upon  the  life  or  lives  of  said  insured  for  the  benefit 
of  the  beneficiary  in  said  affidavit  nominated." 

This  statute  applies  to  the  defendant  society.  It  was  enacted  prior  to  the 
making  of  the  contract  in  question,  and  the  parties  must  be  held  to  have  con- 
tracted with  reference  to  it.  It  prescribes  the  manner  by  which  the  member 
may  designate  a  beneficiary  where  the  one  first  appointed  has  deceased;  and 
it  appears  to  be  the  only  mode  prescribed*  We  think  the  maxim,  expressio 
unius  est  eoxlusio  alterius.  applies;  and,  as  the  prescribed  mode  has  not  been 
followed,  no  change  was  actually  made,  and  therefore  the  benefit  must  be  paid 
according  to  the  terms  of  the  contract.  The  assured  has  no  interest  in  the 
benefit  resulting  from  his  membership.  In  no  event  was  it  payable  to  him, 
nor  could  it  become  a  part  of  his  estate;  and  having  no  interest  in  the  fund, 
what  was  there  for  him  to  bequeath? 

We  think  the  will  was  ineffectual  to  change  the  beneficiary,  or  divert  the 
fund  from  the  persons  named  in  the  certificate,  to- wit,  the  representatives  of 
Jennett  01  in  stead.    It  follows  that  the  judgment  of  the  district  court  must 


Digitized  by 


Google 


452  PACIFIC  REPORTER.  [Kan. 

be  reversed,  and  the  cause  remanded,  with  instruction  to  enter  judgment  in 
favor  of  the  plaintiffs  in  error. 
(All  the  justices  concurring.) 


Foster  v.  Markland  and  others. 

{Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  Writ— Srr vice* 

A  summons  in  an  action  before  a  justice  of  the  peace,  issued  and  served  on  the 
thirty-first  day  of  October,  to  appear  at  2:30  p.  m.  of  the  third  day  of  November,  is 
served  three  days  before  the  time  of  appearance. 

2.  Same. 

To  contest  such  a  service,  the  proper  motion  is  to  set  aside  the  service,  not  to  dis- 
miss the  action. 

(Syllabus  by  Simpson,  C.) 

Error  from  district  court,  Saline  county. 

John  Foster,  for  plaintiff  in  error.    J.  G.  MoTUer,  for  defendants  in  error. 

Simpson,  C.  This  action  was  commenced  before  a  justice  of  the  peace  in 
the  city  of  Salina,  Saline  county.  Bill  of  particulars  filed,  and  summons  is- 
sued on  the  thirty-first  day  of  October,  1884,  returnable  on  the  third  day  of 
November,  at  2  o'clock  p.  m.  The  summons  was  served  on  the  thirty-first  day  of 
October,  the  day  it  was  issued.  The  defendant  below,  plaintiff  in  error  here, 
made  a  special  appearance  on  that  day  before  the  justice,  and  filed  a  motion 
to  dismiss  the  action,  for  the  reason  that  the  court  had  no  jurisdiction  of  the 
person  or  the  subject-matter,  and  for  the  additional  reason  "that  the  sum- 
mons issued  in  this  case  was  not  served  on  the  defendant  three  days  before  the 
time  of  his  appearance,  as  named  in  the  summons  in  this  case."  This  motion 
was  overruled  and  excepted  to,  the  evidence  heard,  and  a  judgment  rendered 
for  the  plain  tiff  for  $113.50  and  costs.  A  bill  of  exceptions  was  presented 
and  signed,  and  the  case  taken  to  the  district  court  on  error,  and  affirmed. 

The  case  is  here  on  petition  in  error  from  the  district  court;  the  plaintiff  in 
error  claiming  that  it  ought  to  be  reversed  for  error  apparent  on  the  face  of 
the  record.  The  question  discussed  in  the  briefs  of  counsel  on  both  sides  is  as 
to  whether  there  was  sufficient  time  given  by  the  summons.  The  plaintiff  in 
error  is  bound  by  the  terms  of  his  motion,  and  that  was  to  dismiss  the  case; 
and,  even  if  there  was  not  sufficient  time  given  by  the  summons  for  the  ap- 
pearance and  answer,  it  would  not  be  a  cause  for  dismissal  of  the  action. 
In  such  a  case  the  summons  ought  to  be  set  aside,  and  a  new  one  issued,  giv- 
ing the  defendant  the  benefit  of  the  statutory  requirement  in  this  respect; 
but  it  constitutes  no  reason  for  the  dismissal  of  the  action.  We  think  the 
service  was  good,  and  that  sufficient  time  was  given  for  the  appearance  of 
the  defendant.  Excluding  the  day  of  service,  there  were  three  days  before- 
the  time  of  appearance. 

We  see  no  error,  and  therefore  recommend  that  the  ruling  of  the  district 
court  of  Saline  county  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


McGannen  v.  Straigiitledge. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

Public  Lands— Indian  Title. 

So  much  of  section  2,  c.  79,  Laws  1874,  of  the  "Act  to  protect  bona  fide  purchasers 
of  Indian  lands,"  which  provides  that  a  person  purchasing  land  from  an  Indian, 
allotted  under  a  treaty,  cannot  be  evicted  by  any  other  person  who  has  obtained 
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the  legal  title  to  the  same,  until  such  subsequent  purchaser  has  repaid  the  prior 
purchase  money,  with  interest  is  inoperative  until  the  Indian  title  is  extinguished, 
as  violative  of  a  paramount  federal  law. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Miami  county. 

Baryman  &  Sheldon,  for  plaintiff  in  error.  Thomas  M.  Carroll,  for  de- 
fendant in  error. 

Horton,  0.  J.  This  action  was  before  this  court  at  its  July  session,  in 
1884,  upon  the  question  whether  the  plaintiff's  title  was  barred  by  any  stat- 
ute of  limitations.  32  Kan.  524,  4  Pac.  Rep.  1042.  It  was  then  held  that 
as  the  land  continued  to  be  Indian  land,  and  the  title  an  Indian  title,  up  to  the 
time  it  was  conveyed  by  Harriett  Sky,  or  No-nie-co-se-quah,  sole  heir  of  Pa- 
kan-giah,  and  her  husband,  to  the  plaintiff,  no  statute  of  limitation  could  oper- 
ate. Upon  the  new  trial,  judgment  was  rendered  for  the  plaintiff.  The  de- 
fendant then  made  application  to  the  court  for  the  payment  of  his  purchase 
money,  and  the  value  of  his  improvements  upon  the  land,  before  the  plaintiff 
should  be  let  into  possession  of  the  same,  under  the  provisions  of  section  2,  c. 
79,  Laws  1874,  and  section  601,  Civil  Code.  The  plaintiff  admitted  that  the 
defendant  was  entitled  to  the  value  of  his  lasting  and  valuable  improvements, 
less  rents  and  profits,  but  denied  that  he  was  entitled  to  reimbursement  for 
his  purchase  money  under  "the  act  to  protect  bonaflde  purchasers  of  Indian 
lands, "  upon  the  ground  that  so  much  of  said  act  as  provides  that  a  person 
purchasing  land  from  an  Indian,  allotted  under  a  treaty,  cannot  be  evicted  by 
any  other  person  who  has  subsequently  acquired  title  to  the  same,  until  suet 
subsequent  purchaser  has  repaid  the  purchase  money,  is  inoperative  and  void, 
as  in  violation  of  the  act  admitting  the  state  into  the  Union,  and  also  of  the 
treatv  with  the  Kaskaskia,  Peoria,  Piankeshaw,  and  Wea  tribes  of  Indians,  of 
May  30. 1854. 

The  district  court  decided  that  the  plaintiff  should  pay  to  the  defendant  his 
purchase  money,  with  interest,  in  addition  to  the  value  of  his  lasting  and 
valuable  improvements,  less  rents  and  profits,  before  the  defendant  should  be 
required  to  deliver  up  the  possession  of  the  premises.  To  this  ruling  the 
plaintiff  excepted. 

The  question  for  our  determination  is  whether  the  defendant  can  recover 
his  purchase  money,  with  interest,  as  provided  in  section  2,  c.  79,  Laws  1874, 
before  he  can  be  required  to  surrender  possession  of  the  premises  owned  by 
the  plaintiff.  The  act  of  admission  of  January  29, 1861,  among  other  things, 
provides  "that  nothing  contained  in  the  said  constitution,  [of  Kansas,]  re- 
specting the  boundary  of  said  state,  shall  be  construed  to  impair  the  rights  of 
person  or  property  now  pertaining  to  the  Indians  of  said  territory,  so  long  as 
such  rights  shall  remain  unextinguished  by  treaty  between  the  United  States 
and  such  Indians,  or  to  include  any  territory  which,  by  treaty  with  such  In- 
dian tribe,  is  not,  without  the  consent  of  such  tribe,  to  be  included  within 
the  territorial  limits  or  jurisdiction  of  any  state  or  territory;  but  all  such  ter- 
ritory shall  be  excepted  out  of  the  boundaries,  and  constitute  no  part  of  the 
state  of  Kansas,  until  said  tribe  shall  signify  their  assent  to  the  president  of 
the  United  States  to  be  included  within  said  state,  or  to  affect  the  authority  of 
the  government  of  the  United  States  to  make  any  regulation  respecting  such 
Indians,  their  lands,  property,  or  other  rights,  by  treaty,  law,  or  otherwise, 
which  it  would  have  been  competent  to  make  if  this  act  had  never  passed." 
Article  8  of  said  treaty  reads:  "*  ♦  *  All  selections  in  this  article  pro- 
vided for  shall  be  made  in  conformity  with  the  legal  subdivisions  of  the  United 
States  lands,  and  shall  be  reported  immediately  in  writing,  with  apt  descrip- 
tions of  the  same  to  the  agent  for  the  tribe.  Patents  for  the  lands  selected  by 
or  for  individuals  or  families  may  be  issued,  subject  to  such  restrictions  re- 
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specting  leases  and  alienations  as  the  president  or  congress  of  the  United  States 
may  prescribe."    10  St.  U.  S.  1082, 1083. 

The  land  being  Indian,  and  the  title  thereto  being  Indian  title  up  to  the 
date  of  the  conveyance  to  the  plaintiff,  in  our  opinion,  under  the  foregoing 
provisions,  the  legislature  has  no  right  to  impose  the  lien,  charge,  or  incum- 
brance upon  the  land  now  asserted,  and  therefore  the  act  cannot  have  the 
effect  to  require  the  plaintiff  to  pay  to  the  defendant  any  purchase  money.  To 
compel  the  plaintiff  to  pay  such  purchase  money  would  violate  a  paramount 
federal  law.  So  much  of  said  chapter  79,  Laws  1874,  as  requires  the  second 
purchaser,  under  such  circumstances  as  appear  in  this  case,  to  pay  any  pur- 
chase money  to  the  first  purchaser,  is  wholly  void.  Vickroy  v.  Pratt,  7  Kan. 
238;  Lemert  v.  Barnes,  18  Kan.  9:  Maynes  v.  Veale,  20  Kan.  374;  Brown  v. 
Steele,  23  Kan.  672;  Wilcox  w.JacJcson,  13  Pet.  517. 

If  the  legislature  has  the  power  to  impose  a  lien  for  two  or  three  hundred 
dollars  upon  this  land,  without  benefiting  in  any  manner  the  purchaser,  and 
without  the  consent  of  the  United  States,  or  of  the  Indian  to  whom  it  was 
allotted,  as  the  district  court  seems  to  have  decided,  then  the  legislature 
would  have  the  power  to  prescribe  under  what  rules  and  regulations  Indian 
lands  might  be  sold  or  conveyed,  and  would  also  have  the  absolute  power  to 
deprive  the  United  States  and  the  Indian  to  whom  the  land  was  allotted  of  all 
power  of  alienation.    This,  of  course,  the  legislature  could  not  do. 

Counsel  for  the  defendant  refers  to  Krawe  v.  Means,  12  Kan.  335,  as  de- 
cisive that  the  successful  litigant  must  pay  the  defeated  claimant  his  purchase 
money.  That  decision,  which  was  only  concurred  in  by  two  members  of  this 
court,  gave  the  defeated  party  the  benefit  of  the  occupying  claimant's  act.  It 
was  said:  "He  is  within  the  spirit  of  the  law  which  aims  to  secure  compensa- 
tion to  him  who,  in  a  mistaken  conviction  of  ownership,  meliorates  the  land 
he  occupies  with  lasting  and  valuable  improvements."  We  have  no  inclina- 
tion to  criticise  or  question  that  decision,  so  far  as  it  is  based  upon  the  equi- 
table doctrine  that  a  person  receiving  the  benefits  of  improvements  shall  make 
compensation  therefor.    Further  than  that  we  are  unwilling  to  go. 

The  order  of  the  district  court  granting  the  application  of  the  defendant  for 
his  purchase  money  will  be  reversed.  The  cause  will  be  remanded  for  further 
proceedings  in  accordance  with  views  herein  expressed. 

(All  the  justices  concurring.) 


Kansas  Farmers'  Mut.  Fire  Ins.  Co.  v.  Amiok. 

{Supreme  Court  of  Kanms,    July  9,  1887.) 

Pleading— A  mkndmekt— Del  a  y. 

Where  an  action  is  brought  against  a  fire  insurance  company  to  recover  damages 
alleged  to  have  been  sustained  by  fire,  and  the  defendant  is  in  default  for  want  of 
an  answer  for  several  months,  and  afterwards,  on  leave  of  the  court,  files  an  answer, 
and  afterwards  the  trial  of  the  case  is  had.  and  had  nearly  two  years  after  the  fire 
occurred,  and  after  the  plaintiff  has  introduced  the  principal  portion  of  her  testi- 
mony, but  before  she  has  rested,  the  defendant  asks  leave  of  the  court  to  amend  its 
answer  by  setting  up  new  matter,  and  what  it  claims  to  be  a  new.  independent, 
and  complete  defense  to  the  plaintiffs  action,  but  makes  no  showing  with  reference 
to  the  delay,  or  as  to  whether  the  defense  is  true,  and  the  court  refuses  to  permit 
the  amendment  to  be  made,  held  not  error. 

{Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  county. 

Stambaugh,  Hurd  &  Dewey  and  J.  R.  Burton,  for  plaintiff  in  error.  Alamo 
J)i8hman,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  Frank- 
lin county  by  Lydia  A.  Amick  against  the  Kansas  Farmers*  Mutual  Fire  In- 
surance Company,  on  a  fire  insurance  policy,  to  recover  damages  alleged  to 
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have  been  sustained  by  tire.  The  case  was  tried  before  the  court  and  a  jury, 
and  judgment  was  rendered  in  favor  of  the  plaintiff  and  against  the  defend- 
ant for  $1,326  and  costs;  and  the  defendant,  as  plaintiff  in  error,  brings  the 
case  to  this  court  for  review.  The  fire  occurred  on  December  27, 1883.  The 
action  was  commenced  on  December  23,  1884.  The  defendant  demurred  to 
the  plaintiff's  petition  on  January  31,  1885.  The  demurrer  was  overruled  on 
June  6,  1885,  and  20  days  were  given  the  defendant  within  which  to  file  an 
answer.  The  defendant  did  not  file  any  answer  within  that  time,  but  on  Sep- 
tember 14,  1885,  without  leave  of  the  court,  and  for  the  first  time,  filed  an 
answer.  This  answer  was  stricken  from  the  files  on  September  28,  1885,  and 
on  the  same  day  the  defendant,  with  leave  of  the  court,  filed  another  answer, 
setting  forth  substantially  all  that  was  set  forth  in  the  first  answer,  and  more 
too.  On  October  6,  1885,  the  trial  was  commenced.  On  October  7,  1885, 
after  the  plaintiff  had  introduced  the  principal  portion  of  her  testimony,  but 
before  she  had  rested,  the  defendant  asked  leave  of  the  court  to  amend  its  an* 
swer  by  setting  up  new  matter,  and  what  it  claimed  to  be  a  new,  independ- 
ent, and  complete  defense  to  the  plaintiff's  action,  but  the  court  refused;  and 
this  refusal  is  the  first  ruling  of  the  court  below  of  which  the  defendant 
(plaintiff  in  error)  now  complains. 

We  do  not  think  that  the  court  below  committed  any  error  in  making  this 
ruling.  Why  the  defendant  did  not  set  up  this  defense  sooner  is  not  shown; 
nor  is  it  shown  whether  thedef  endant  had  any  reasonable  grounds  to  believe  that 
the  defense  was  true.  No  affidavit  concerning  the  matter  was  filed,  nor  was 
any  other  evidence  in  support  of  the  defendant's  application  submitted  to 
the  court.  Of  course,  under  section  139  of  the  Civil  Code,  the  court  may  in 
any  case,  in  furtherance  of  justice,  and  on  such  terms  as  may  be  proper,  per- 
mit a  party  to  amend  his  pleadings  by  inserting  other  allegations  material  to 
the  case,  when  such  amendment  does  not  change  substantially  the  claim  or 
defense;  but  the  amendment,  in  any  case  and  at  any  time,  can  be  made  only 
"in  furtherance  of  justice,"  and  it  must  be  affirmatively  shown  that  the 
amendment  is  in  furtherance  of  justice.  No  such  showing  was  made  in  the 
present  case.  The  proposed  amendment  was  that  a  city  ordinance  prohibited 
all  persons  from  putting  a  stove-pipe  through  the  roof  of  a  building,  and  that 
the  plaintiff  in  this  case  violated  such  ordiuance,  and  that  the  fire  was  caused 
by  reason  of  such  violation.  Now,  if  this  were  true,  the  defendant  could 
have  known  it  long  before  this  action  was  commenced,  and  could  have  set  it 
up  in  an  answer  as  soon  as  the  action  was  commenced.  It  is  probable  that 
the  defendant  knew,  when  the  insurance  policy  was  issued,  just  how  the 
stove-pipe  was  arranged  in  this  building;  for  the  stove-pipe  and  the  building 
were  in  the  same  condition  before  the  insurance  was  effected  as  they  were  at 
the  time  when  the  fire  occurred.  And  the  defendant  did  unquestionably  know, 
more  than  two  weeks  before  the  trial,  just  how  the  stove-pipe  was  arranged 
in  the  building.  In  all  probability  the  defendant  could  not  have  proved  that 
the  fire  originated  by  reason  of  the  stove-pipe's  running  through  the  roof. 
But,  whatever  it  might  have  proved,  still  it  is  clear  that  the  defendant  might 
have  known,  by  the  exercise  of  reasonable  diligence,  at  least  20  months  before 
the  trial,  just  what  it  knew  with  regard  to  this  subject  on  the  day  of  the  trial. 
The  trial  court,  in  the  exercise  of  its  discretion,  might,  perhaps,  upon  proper 
terms,  have  permitted  the  amendment  to  be  made;  but  still,  under  the  cir- 
cumstances of  the  case,  we  do  not  think  that  it  committed  any  error  in  ref  us.- 
ing  the  same. 

The  defendant  (plaintiff  in  error)  also  claims  that  the  judgment  is  exces- 
sive. It  is  useless  to  discuss  this  question.  There  was  sufficient  evidence  to 
warrant  the  verdict  of  the  jury;  and  their  verdict,  as  now  presented  to  us* 
must  be  held  to  be  conclusive. 

The  judgment  of  the  court  below  will  be  affirmed 

(All  the  justices  concurring.) 
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Tays  v.  Carr. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  Depositions — Exceptions. 

Exceptions  to  depositions  for  incompetency  and  irrelevancy  should  be  heard  and 
decided  usually  during  the  progress  of  the  trial.  The  court  can  properly  refuse  to 
hear  them  before  the  trial  commences. 

2.  Witness — Privileged  Communication. 

A  communication  from  a  client  to  his  attorney  may  be  admitted  in  evidence,  but 
the  attorney,  without  his  client's  consent,  is  prevented  from  testifying  concerning 
such  communication.1 
8.  Trial— Instructions— Oral  Request. 

When  a  party  to  an  action  desires  special  instructions  to  be  given  to  the  jury, 
such  instructions  shall  be  reduced  to  writing,  and  delivered  to  the  court.     It  is  no 
error  to  refuse  to  give  an  instruction  orally  requested  of  the  court. 
{Syllabus  by  HoU,  C.) 

Error  from  district  court,  Marshall  county. 

Glass  &  Polack,  for  plaintiff  in  error.  A.  E.  Park  and  McClure  Preston, 
for  defendant  in  error. 

Holt,  C.  This  action  was  tried  In  the  Marshall  county  district  court  at 
the  August  term,  1885,  by  a  jury.  Plaintiff  in  error  was  defendant  below,  and 
defendant  in  error  was  plaintiff  below.  The  action  was  brought  upon  a  note 
signed  by  defendant,  and  two  others,  for  $300,  given  in  Missouri  in  1881,  and 
due  in  one  year  after  date.  There  is  a  conflict  of  testimony  as  to  whether 
Tays,  the  defendant,  was  one  of  the  principals  or  surety  on  the  note. 

The  defendant,  before  the  cause  was  called  for  trial,  made  a  motion  in  writ- 
ing to  strike  out  certain  parts  of  the  depositions  of  sundry  witnesses  because 
such  parts  were  incompetent  and  irrelevant.  The  motion  did  not  contain 
the  testimony  claimed  to  be  incompetent  and  irrelevant,  but  designated  it  by 
stating  in  each  instance  at  what  line  and  page  of  the  depositions  such  testi- 
mony began,  and  what  line  and  page  it  ended.  Of  the  depositions  complained 
of  the  record  shows  that  the  plaintiff  read  from  them.  How  much  or  how 
little,  or  what  part,  we  are  left  to  conjecture.  It  does  not  stale  that  all  or  any 
of  them  were  introduced  in  evidence  except  the  deposition  of  Homer  W.  Carr, 
which  was  all  read  to  the  jury.  The  depositions  are  not  preserved  in  the  rec- 
ord, and  there  is  no  proof  that  the  parts  of  the  depositions  complained  of  were, 
as  a  matter  of  fact,  admitted  in  evidence,  Carr's  only  excepted.  In  his  deposi- 
tion was  a  letter  of  defendant  to  J.  R.  Good,  Esq.,  who,  the  defendant  claims, 
was  his  attorney  at  the  time  the  letter  was  written.  Objection  was  made  to 
its  introduction,  and  an  offer  to  prove  that  the  relation  of  attorney  and  client 
existed  as  claimed.  The  court  declined  to  hear  evidence  on  that  point,  and 
allowed  the  letter  to  be  read.  This  was  no  error.  An  attorney  is  incompe- 
tent to  testify  concerning  any  communication  made  to  him  by  his  client,  with- 
out the  client's  consent.  It  is  not  the  communication  itself  from  attorney  to 
client  that  is  incompetent,  but  the  attorney  is  prevented  from  testifying  con- 
cerning it.  State  v.  Buffington,  20  Kan.  599.  See,  also,  State  v.  White,  19 
Kan.  445;  Wilkins  v.  Moore,  20  Kan.  538. 

Plaintiff  in  error  complains  because  the  district  court  refused  to  hear  the 
said  motion  at  that  time,  i.  c,  before  the  beginning  of  the  trial,  and  says  that 
such  refusal  of  itself  is  error.  This  objection  might  be  answered  by  simply 
stating  that  no  material  error  has  been  preserved  in  the  record  in  this  case. 

'Respecting  privileged  com  niunications  between  a  party  and  his  attorney,  see  French 
v.Hall,  7  Sup.  Ct.  Rep.  170;  Benedict  v.  State,  (Ohio,)  11  N.  E.  Rep.  125,  and  note; 
Piano  Manurg  Co.  v.  Frawley,  (Wis.)  32  N.  W.  Rep.  768;  Brigham  v.  McDowell,  (Neb.) 
27  N.  W.  Rep.  384,  and  note';  Romberg  v.  Hughes,  (Neb.)  26  N.  W.  Rep.  851;  Grant  v. 
Hughes,  (N.  C.)  2  S.  E.  Rep.  339;  Brazel  v.  Fair,  (S.  C)  2  S.  E.  Rep.  293;  Morris  v.  Cain, 
(La.)  1  South.  Rep.  797. 
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further,  we  are  inclined  to  believe  that  the  time  of  deciding  whether  certain 
testimony  is  competent  or  relevant  in  a  deposition  may  be  either  before  the 
trial  of  the  case,  very  properly  after  the  trial  has  commenced,  and  during  its 
progress.  The  defendant,  however,  cites  us  to  section  865  of  the  Civil  Code, 
viz.:  "The  court  shall,  on  motion  of  either  party,  hear  and  decide  the  ques- 
tions arising  on  exceptions  to  depositions,  before  the  commencement  of  the 
trial."  He  claims  that  section  is  mandatory,  and  leaves  no  discretion  in  the 
court,  but  it  must  hear  and  decide  all  such  exceptions  before  the  commence- 
ment of  the  trial.  If  that  section  stood  alone,  his  claim  might  be  correct,  but 
section  364  reads  as  follows:  "No  exception  other  than  for  incompetency  or 
irrelevancy  shall  be  regarded,  unless  made  and  filed  before  the  commencement 
of  the  trial. "  If  we  give  section  365  the  force  defendant  claims  for  it,  section 
364  would  be  left  without  any  meaning,  or  by  a  strained  construction  it  might 
be  held  to  mean  that  any  exception  to  incompetency  and  irrelevancy,  if  filed 
before  the  commencement  of  the  trial,  must  be  heard  and  decided  only  at  that 
time;  but  any  exceptions  upon  those  two  grounds,  made  after  the  trial  began, 
could  be  heard  during  its  progress.  Such  a  construction  would  be  a  forced 
one,  and  without  any  sound  reason  for  the  distinction  sought  to  be  made,  and 
would  not  be  a  liberal  construction  of  the  two  sections  referred  to.  By  a 
natural  rendering  we  can  give  both  sections  a  reasonable  and  definite  mean- 
ing, each  in  harmony  with  the  other.  When  that  can  be  done,  it  is  the  duty 
of  the  court  to  so  construe  them.  Section  365  would  then  be  held  to  mean 
that  all  exceptions,  save  those  for  incompetency  and  irrelevancy,  must  be 
heard  and  decided  before  the  commencement  of  the  trial;  and  it  might  fairly 
be  inferred  by  section  364  that  the  proper  time  to  take  exceptions  to  the  in- 
competency and  irrelevancy  of  evidence  in  depositions  would  be  during  the 
progress  of  the  trial.  Johnson  v.  Mathews,  5  Kan.  118.  It  would  follow,  of 
course,  that  at  that  time  they  must  be  heard  and  determined.  If  such  is  the 
proper  construction, — and  it  seems  a  natural  one, — it  would  be  unreasonable 
to  say,  because  such  exceptions  happened  to  be  made  before  the  trial  began, 
they  must  be  decided  then,  and  not  at  the  time  when  the  law  contemplates 
they  should  be.  But  section  364  is  not  in  this  matter  mandatory.  We  believe 
that  the  time  when  the  question  of  competency  and  relevancy  is  to  be  settled 
rests  usually  in  the  discretion  of  the  trial  court.  It  is  a  practice  prevailing 
in  some  of  the  district  courts  of  the  state,  and  one  to  be  commended,  to  decide 
the  competency  and  relevancy  of  the  testimony  offered  in  depositions  during 
the  progress  of  the  trial;  but,  when  a  deposition  is  claimed  to  be  incompetent 
and  irrelevant  in  its  general  scope  and  effect,  then  the  objections  raised  might 
perhaps  be  settled  before  the  beginning  of  the  trial.  When  only  a  portion  is 
objected  to,  the  question  can  ordinarily  be  best  determined  during  the  prog- 
ress of  the  trial,  and  after  a  part  of  the  other  evidence  in  the  case  has  been 
introduced. 

Another  objection  urged  by  the  plaintiff  in  error  is  to  the  general  instruc- 
tions of  the  court.  The  only  exception  thereto  is  as  follows :  "  To  the  giving  of 
the  general  instructions  as  shown  above  by  the  court  to  the  jury,  the  defend- 
ant, Tays,  objected,  and  duly  excepted."  By  such  an  objection  the  attention 
of  the  court  was  not  c/rected  to  any  particular  portion  of  the  charge  of  the 
court  as  objectionable;  and  in  this  case,  where  it  is  of  considerable  length, 
the  objection  is  insufficient,  and  too  indefinite  to  be  considered,  unless  in  its 
general  scope  the  charge  is  erroneous.  Wheeler  v.  Joy,  15  Kan.  389;  Hentig 
v.  Kansas  L.  £•  T.  Co.,  28  Kan.  617.  We  have  examined  the  instructions 
given  by  the  court,  and  believe  they  state  fairly  the  law  applicable  to  the 
case,  and  we  have  been  unable  to  detect  that  any  portion  of  the  same  is  erro- 
neous. 

After  the  general  instructions  had  been  given,  the  defendant  orally  re- 
quested the  court  to  instruct  the  jury  as  follows:  "If  you  find  from  the  evi- 
dence that  defendant,  R.  L.  Tays,  was  surety  on  the  note  sued  upon  in  this  ac- 
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tion,  and  that  the  time  of  payment  was  extended  for  a  definite  period  of  time, 
for  a  valuable  consideration,  without  the  consent  of  said  R.  L.  Tays,  then 
you  must  find  for  the  defendant."  The  instruction  asked  is  correct  as  an 
abstract  principle  of  law;  but  our  statute  provides  (section  275,  Civil  Code) 
that,  if  either  party  desires  special  instructions  to  be  given  to  the  jury,  such 
instructions  shall  be  reduced  to  writing,  numbered  and  signed  by  the  party 
asking  them,  and  delivered  to  the  court.  This  is  the  plain  provision  of  the 
statute,  and  must  govern  in  this  case.  In  this  instance  the  instruction  was 
not  applicable  to  the  evidence  introduced  in  this  action.  There  was  some 
testimony  showing  that  Tays  was  surety  on  the  note;  also  that  the  time  of 
the  payment  of  the  note  had  been  extended,  but  there  was  not  a  scintilla  of 
evidence  showing  that  there  was  any  valuable  consideration  given  for  such 
extension.  On  the  other  hand,  it  does  appear  that  not  all  of  the  interest  then 
due  on  the  note  was  paid;  and,  so  far  ^s  the  consent  of  Tays  was  concerned, 
the  talk  of  extension  was  made  at  the  store  where  he  was  at  work,  and  dis- 
cussed before  him;  and,  although  he  did  not  formally  agree  to  its  extension, 
he  made  no  objection  to  it. 

The  plaintiff  in  error  complains  of  other  alleged  errors.  We  think  it  is 
unnecessary  to  specially  mention  them.  We  find  no  material  error  in  the 
record. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Weaver  t>.  Young. 
{Supreme  Qntrt  of  Kansas.    July  9,  1887.) 
Pleading — Amendment— Misnombb. 

The  district  court  has  power,  in  the  furtherance  of  justice,  to  permit  an  amend- 
ment of  a  petition  by  striking  out  the  name  of  Joseph  M.  Young  as  plaintiff,  and 
substituting  that  of  E.  J.  Young,  when  it  is  shown  that  the  first  name  was  used  by 
mistake. 
(Syllabus  by  Simpson,  C.) 

Error  from  district  court,  Marion  county. 

This  action  was  commenced  in  the  district  court  of  Marion  county  on  the 
fifteenth  day  of  December,  1884.  Trial  by  court  at  March  term,  1885.  A 
finding  and  judgment  for  Weaver,  the  defendant  below.  The  action  being 
ejectment,  a  second  trial  was  demanded  and  granted.  Motion  at  the  next 
June  term  to  substitute  E.  J.  Young  as  plain  till  in  place  of  Joseph  M.  Young. 
This  motion  was  supported  by  the  following  affidavit: 

"Frank  Doster,  on  oath,  says  he  is  an  attorney  at  law  of  the  district  court 
of  Marion  county,  Kansas ;  that  he  is  the  attorney  of  the  above-named  Joseph 
M.  Young  and  also  of  E.  J.  Young,  and  has  been  such  attorney  generally  and 
exclusively,  so  far  as  he  knows,  for  many  years  past  of  both  said  persons;  that 
Jos.  M.  and  E.  J.  Young  are  husband  and  wife,  and  that  said  Joseph  M. 
Young  is  the  agent  of  said  E.  J.  Young;  that  a  few  months  prior  to  the  pur- 
chase of  the  land  in  the  above-entitled  cause,  described  by  the  said  E.J.  Young, 
he  was  consulted  professionally  about  the  title  of  the  same  by  said  Jos.  M. 
Young,  and  about  the  advisability  of  purchasing  the  same.  Affiant  gave  to 
Jos.  M.  Young  as  his  opinion  that  the  tax  title  held  and  owned  on  said  land 
by  said  defendant  was  invalid,  and  that  said  Jos.  M.  Young  could  safely  buy 
the  original  or  patent  title  of  the  same.  Affiant  does  not  remember  whether 
the  said  Jos.  M.  Young  consulted  him  in  his  own  interest,  or  in  that  of  said 
E.  J.  Young.  Subsequent  to  said  consultation  said  Joseph  M.  Young  in- 
formed affiant  that  the  said  original  or  patent  title  had  been  purchased  by 
him,  but  affiant  does  not  remember  whether  he  stated  that  he  had  purchased 
it  himself,  or  as  the  agent  of  said  E.  J.  Young,  but  he  assumed  that  the  pur* 
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chase  had  been  made  by  said  Jos.  M.  Young  for  himself  and  in  his  own  name; 
and,  on  being  instructed  to  commence  suit  against  the  defendant,  commenced 
it  in  the  name  of  said  Jos.  M.  Young,  under  the  supposition  that  the  land  be- 
longed to  him,  and  did  not  discover  that  the  title  to  said  land  was  in  said  E. 
J.  Young*  and  that  the  suit  should  have  been  brought  in  her  name,  until  after 
the  commencement  of  the  present  term  of  this  court,  when  his  attention  was 
called  to  it  by  said  Jos.  M.  Young.  While  affiant  had  no  remembrance  as  to 
the  fact,  yet  he  l>elievee  that  the  said  Jos.  M.  Young  never  instructed  him  to 
bring  said  suit  in  his  name,  or  informed  him  that  he  owned  the  land,  but  be- 
lieves, from  his  knowledge  of  the  business  habits  of  Jos.  M.  Young,  that  he 
informed  the  affiant  of  the  real  facts  as  to  the  ownership  of  said  land,  and 
that  the  bringing  of  said  suit  in  the  name  of  said  Jos.  M.  Young,  instead  of 
the  said  E.  J.  Young,  was  the  mistake  of  the  affiant  solely.  At  the  Febru- 
ary term  of  this  court  for  1885  there  was  only  a  formal  trial  of  said  cause, 
and  the  evidence  therein  was  not  fully  presented  so  as  to  discover  the  mistake 
in  the  name  of  said  plaintiff.  Frank  Doster. 

"Subscribed  and  sworn  before  me  this  twenty-fifth  day  of  June,  1885. 
[Seal.]    "C.  F.  Brooker,  Clerk." 

The  motion  was  sustained,  and  it  was  ordered  that  the  title  of  the  cause  be 
amended  by  entitling  the  same  "E.  J.  Young,  plaintiff  vs.  Daniel  Weaver \ 
defendant"  so  as  to  correct  the  mistake  in  the  name  of  the  said  plaintiff.  Ex* 
ceptions  were  duly  saved  by  Weaver.  There  was  a  trial  by  the  court,  and  a 
finding  and  judgment  for  Young.  Weaver  brings  the  case  here,  and  the  only 
question  discussed  or  error  complained  of  is  that  the  court  below  permitted 
the  amendment  to  be  made. 

L.  F.  Keller,  for  plaintiff  in  error.     Doster  &  Bogle,  for  defendant  in  error. 

Simpson,  C.  The  only  question  discussed  by  counsel  on  both  sides  in  their 
briefs  is  the  power  of  the  court  to  make  the  amendment.  This  consisted  in 
substituting  the  name  of  E.  J.  Young  as  plaintiff  in  the  place  of  Joseph  M. 
Young,  who,  by  mistake  of  the  attorney  for  defendant  in  error,  was  origin- 
ally made  the  plaintiff  in  the  action.  E.  J.  Young  is  the  wife  of  Joseph  M. 
Young,  and  is  the  person  to  whom  the  deed  was  made  that  is  now  claimed  to> 
have  conveyed  to  her  the  title  to  the  land  involved  in  this  controversy.  We 
must  confess  that,  if  this  question  was  now  presented  to  the  court  for  the 
first  time,  we  would  have  great  difficulty  in  controlling  the  argument  and  re- 
sisting the  authorities  cited  by  the  counsel  for  the  plaintiff  in  error.  The  line 
of  decision  heretofore  made  by  the  court  on  this  question  is  broad  enough  to 
embrace  the  amendment  made  in  this  case,  and  there  is  no  error  in  the  dis- 
trict court  permitting  it.  In  City  of  Atchison  v.  Twine,  9  Kan.  350,  the  ac- 
tion was  brought  by  the  widow,  and  the  court  permitted  the  administrator  to 
be  substituted  as  plaintiff;  and  this  court,  by  Chief  Justice  Kingman,  says 
44  that  the  power  of  the  court  to  make  the  amendment  is  undoubted;  nor  should 
we  hesitate  if  it  were  the  mere  substitution  of  one  name  for  another. "  In 
National  Bank  v.  Tappan,  6  Kan.  456,  the  action  was  brought  in  the  name 
of  Toppan.  It  turned  out  on  the  trial  that  the  claim  was  in  favor  of  the  firm 
of  Tappan  A  Weichselbaum,  and  the  amendment  was  made,  and  affirmed  here. 
In  Hanlin  v.  Baxter,  20  Kan.  134,  the  action  was  entitled  in  the  name  of 
John  13.  Baxter,  and  William  O.  Baxter  was  substituted  as  plaintiff  in  the 
suit. 

These  cases  seem  conclusive  against  the  claim  of  the  plaintiff  in  error,  and 
we  recommend  the  affirmance  of  the  judgment  of  the  district  court  of  Marion 
county. 

By  the  Court.    It  is  so  ordered ;  all  the  justices  concurring. 
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Davis  v.  Finney. 

{Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  Beperence — Repobt — Stipulation. 

Where  a  stipulation  is  filed  by  the  parties  that  the  referee  shall  submit  his  report 
to  the  district  court  for  confirmation  before  the  close  of  the  November  term  of  the 
court  for  1884,  and  the  said  term  of  court  is  adjourned  from  a  day  in  November  to 
January  6,  1885,  and  continues  in  session  until  January  80,  1885,  and  the  report  of 
the  referee  is  filed  December  20,  1884,  such  report  is  filed  before  the  close  of  the 
November  term  for  1884,  in  accordance  with  the  terms  of  the  stipulation. 

2.  Same. 

Where  a  stipulation  is  filed  by  the  parties  that  the  report  of  the  referee  shall  be 
heard  and  judgment  rendered  in  vacation,  and  objection  is  subsequently  made  to 
the  stipulation  being  carried  out  for  want  of  power  to  render  a  judgment  at  such 
time,  the  district  court  has  authority  to  hear  and  dispose  of  the  report  of  the  referee 
at  the  first  term  after  the  report  is  filed. 

3.  Same. 

Where  it  appears  that  the  party  moving  to  set  aside  the  report  of  the  referee  has 
been  notified  what  the  decision  of  the  referee  will  be,  and  has  ample  opportunity 
thereafter  to  prepare  and  present  a  bill  of  exceptions  to  the  referee,  the  report  will 
not  be  set  aside  because  such  party  did  not  have  actual  notice  of  the  particular  day 
the  referee  would  file  his  report. 
{Syllabus  by  the  Court.) 
Error  from  district  court,  Woodson  county. 

On  August  26,  1884,  D.  W.  Finney  commenced  his  action  against  James 
J.  Davis  to  recover  $625.62,  with  interest  from  August  1,  1884,  as  a  balance 
claimed  to  be  due  on  a  written  contract  dated  February  9,  1884.  James  J. 
Davis  answered,  admitting  the  execution  of  the  contract,  but  alleged  as  a  de- 
fense that  the  execution  thereof  had  been  procured  through  false  and  fraudu- 
lent representations  on  the  part  of  Finney,  and  set  up  the  facts  and  circum- 
stances constituting  the  alleged  fraud.  Finney  replied,  denying  all  the  alle- 
gations of  fraud.  In  October,  1884,  the  case  being  at  issue  and  for  trial,  the 
parties  executed  and  filed  the  following  written  stipulation: 

"It  is  hereby  stipulated  that  said  cause  shall  be  referred  to  A.  C.  Bogle, 
Esq.,  for  trial  of  the  issues  joined,  and  that  the  same  shall  be  tried  at  Iola, 
Kansas,  some  time  during  the  November  term,  1884,  of  the  district  court  of 
Allen  county,  and  that  the  report  of  said  referee  shall  be  made  prior  to  the 
expiration  of  said  term,  and  that  the  same  shall  be  submitted  to  the  court  for 
confirmation,  and  judgment  rendered  thereon,  in  accordance  with  the  decis- 
ion of  the  court,  by  the  close  of  said  term  of  the  Allen  county  court.  Said 
judgment  shall  be  entered  as  of  the  present  term.  The  hearing  of  the  appli- 
cation for  confirmation  may  be  before  the  judge  at  Iola.  The  plaintiff  may 
amend  the  reply  at  any  time  within  a  week,  and  the  defendant  may  amend 
within  one  week  thereafter,  if  desired. 

"Slavens  <fc  Dickson,  for  Plaintiff. 
"Pickett  &  Keplinqek,  for  Defendant." 

Thereupon  the  court  appointed  A.  C.  Bogle,  Esq.,  as  referee,  and  ordered 
t hat  he  make  and  submit  his  report  for  confirmation  and  judgment,  in  ac- 
cordance with  the  terms  of  the  stipulation.  Subsequently  the  referee  made 
the  following  report: 

"To  the  Honorable,  the  District  Court  of  Woodson  County,  Kansas: 

"This  cause  came  on  to  be  heard  before  me  at  my  office  in  the  city  of  Iola, 
Allen  county,  Kansas,  on  the  eleventh  day  of  November,  1884,  the  plaintiff 
being  present  in  person  and  by  his  attorneys,  L.  W.  Keplinger  and  J.  E. 
Pickett,  and  defendant  being  present  in  person  and  by  his  attorneys,  H.  D. 
Dickson  and  W.  M.  Slavefts.  Your  referee  was  duly  sworn  by  and  before  A. 
H.  Campbell,  a  notary  public  in  and  for  the  county  of  Allen,  state  of  Kansas, 
well  and  faithfully  to  hear  and  examine  the  cause  of  2>.  W.  Finney  v.  James 
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J.  Davis,  and  a  just  and  true  report  make  therein  according  to  the  best  of 
his  understanding.  Having  heard  all  the  evidence,  and  the  arguments  of 
counsel  on  the  part  of  both  plaintiff  and  defendant,  and  having  duly  exam- 
ined and  considered  the  same,  together  with  the  pleadings  in  the  case,  I  find 
as  follows: 

"FINDINGS  OF  FACT. 

"(1)  That  on  the  ninth  day  of  February,  1884,  plaintiff  and  defendant 
were  both  residents  of  the  county  of  Woodson,  state  of  Kansas. 

"(2)  That  plaintiff  at  said  time  was  the  owner  of  certain  real  estate  situ- 
ated in  said  county  of  Woodson,  consisting  of  certain  lots  in  the  city  of  Ne- 
osha  Falls,  in  said  county;  also  a  certain  stock  of  hardware  in  the  said  build- 
ings in  the  said  city  of  Neosha  Falls. 

"(3)  That  at  said  time  plaintiff  and  defendant  entered  into  a  contract  and 
agreement  in  writing/  a  true  copy  of  which  contract  is  attached  to  defend- 
ant's answer  filed  in  this  cause  as  Exhibit  A,  whereby  plaintiff  sold  to  de- 
fendant his  said  property  in  the  said  city  of  Neosha  Falls,  consisting  of  said 
lots,  buildings,  and  stock  of  hardware. 

"(4)  That  defendant  turned  over  to  plaintiff  a  certain  farm  in  Everett 
township,  Woodson  county,  Kansas,  and  of  which  defendant  was  at  that  time 
the  owner,  as  part  payment  for  said  property  of  plaintiff,  and  agreed  and  con- 
tracted to  pay  plaintiff  the  further  sum  of  $3,760  at  the  time  specified  in  the 
said  contract  referred  to  in  finding  3  above. 

"(5)  That  said  contract  was  entered  into  after  mature  deliberation,  and 
with  a  full  knowledge  of  all  the  facts  in  regard  thereto,  and  without  any  will- 
ful misrepresentations,  or  attempts  to  deceive,  cheat,  or  defraud  on  the  part 
of  either  of  the  parties  hereto. 

"(6)  That  at  the  time  of  the  commencement  of  this  suit  the  defendant 
was  indebted  to  the  plaintiff  on  said  contract  the  sum  of  $625. 

"CONCLUSION  OF  LAW. 

"  That  plaintiff  is  entitled  to  judgment  against  defendant  in  the  sum  of 
$625,  with  interest  from  the  twenty-sixth  day  of  August,  1884,  and  costs  of 
suit. 

"All  of  which  is  respectfully  submitted.  A.  C.  Bogle,  Referee." 

On  December  19,  1884,  the  district  judge,  while  holding  court  in  Neosha 
county,  heard  the  motion  filed  by  Finney  to  approve  the  report  of  the  referee. 
Finney  appeared  by  H.  D.  Dickson,  his  attorney;  Davis  not  appearing. 
Thereupon  the  court  confirmed  the  findings  of  fact  and  conclusion  of  law  of  the 
referee,  and  rendered  judgment,  in  accordance  therewith,  in  favor  of  Finney 
and  against  Davis.  This  judgment  was  entered  on  the  journal  of  the  dis- 
trict court  of  Woodson  county  as  of  October  21,  1884,  according  to  the  stip- 
ulation of  the  parties  filed  in  the  case.  On  December  16,  1884,  being  prior 
to  the  hearing  of  the  motion  to  confirm  the  report  of  the  referee,  Messrs. 
Pickett  &  Smith,  attorneys  for  Davis,  acknowledged  receipt  of  notice  that  on 
December  19,  1884,  the  attorneys  of  Finney  would  make  a  motion  before  the 
district  judge  to  confirm  the  referee's  report. 

In  the  month  of  January,  1885,  Davis  filed  his  motion  to  vacate  the  judg- 
ment, and  set  aside  the  report  of  the  referee,  for  various  grounds  therein  al- 
leged. This  motion  was  heard  by  the  district  court  on  March  11, 1885.  Fin- 
ney appeared  by  Slavens  &  Dickson,  his  attorneys,  and  the  defendant  then 
appeared  by  Messrs.  Knight  &  Faust,  his  attorneys.  After  consideration  of 
the  testimony  and  arguments  of  counsel,  it  was  found  by  the  court  that  the 
judgment  rendered  in  the  action  was,  by  virtue  of  the  stipulation  filed  in  the 
cause,  entered  during  the  vacation  of  the  court,  and  therefore  the  court  or- 
dered such  judgment  to  be  vacated  and  set  aside.  The  court,  however,  found 
that  the  trial  before  the  referee  was. had  in  pursuance  of  the  stipulation  be- 
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tween  the  parties,  with  all  parties  present  and  assenting  thereto,  during  the 
November  term  of  the  district  court  of  Allen  county  for  1884;  the  trial  be- 
fore the  referee  commencing  November  11,  1884.  The  court  further  found 
that  the  November  term  of  the  district  court  of  Allen  county,  1884,  was  ad- 
journed to  January,  5,  1885,  at  which  time  it  again  convened,  and  did  not 
finally  adjourn  until  January  30,  1885;  that  the  report  of  the  referee  was  duly 
made  before  the  expiration  of  said  term  of  court,  according  to  the  stipulation 
of  the  parties  in  the  case,  and  filed  in  the  office  of  the  clerk  of  the  district 
court  of  Woodson  county  on  December  20,  1884.  Thereupon  the  motion  to 
set  aside  the  report  and  findings  of  the  referee  was  overruled,  and  the  report 
of  the  referee  was  confirmed,  and  judgment  was  rendered  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the  sum  of  $625,  together  with  costs 
taxed  at  $66.80,  and  also  the  sum  of  $100  allowed  as  compensation  to  the  ref- 
eree. The  defendant  excepted  to  the  ruling,  orders,  and  judgment  of  the 
court,  and  brings  the  case  here. 

Knight  &  Faust y  for  plaintiff  in  error.  W.  H.  Slavens  and  2T.  2>,  Dickson, 
for  defendant  in  error. 

Horton,  C.  J.  It  is  claimed  that  the  district  court  erred  in  overruling  the 
motion  to  set  aside  the  report  of  the  referee  and  grant  a  new  trial,  for  the  fol- 
lowing reasons:  (1}  That  if  the  Allen  county  district  court  for  the  November 
term,  1884,  expired  November  18th, — and  that,  it  is  urged,  was  the  plain  intent 
and  purpose  of  the  stipulation, — then  the  filing  of  the  report  by  the  referee 
subsequently  was  a  mere  nullity,  being  unauthorized,  and  therefore  void; 
(2)  that  if  the  Allen  county  district  court  extended  to  and  included  Jan- 
uary 30,  1885,  any  attempt  on  the  part  of  the  court  to  confirm  the  report 
or  render  judgment  after  that  date  was  unauthorized  by  the  stipulation,  which 
required  not  only  that  the  report  be  submitted  for  confirmation,  but  also  that 
judgment  be  rendered  thereon  before  the  close  of  the  Allen  county  district 
court;  (3)  that  the  referee,  by  failing  to  give  notice  to  the  plaintiff  in  error 
of  the  time  when  he  would  file  his  report,  prevented  him  from  having  any  op- 
portunity to  prepare  and  present  a  bill  of  exceptions. 

The  written  stipulation  of  the  parties  provided  that  the  report  of  the  referee 
should  be  made  prior  to  the  expiration  of  the  November  term  of  the  district 
court  of  Allen  county  for  1884.  The  court  continued  to  January  30,  1885. 
The  report  was  made  prior  to  that  day.  The  judgment  was  entered  in  the 
journal  of  the  district  court  of  Woodson  county  as  of  October  21,  1884.  The 
stipulation,  therefore,  in  this  respect,  was  fully  complied  with.  The  adjourn- 
ment of  the  November  term  of  the  court  for  1884  to  January  5,  1885,  was  a 
continuation  of  the  November  term  to  that  time,  and  such  term  did  not  ex- 
pire until  January  30,  1885.  We  can  find  no  statement  in  the  record  that 
all  of  the  evidence  presented  upon  the  hearing  is  embraced  therein,  and  there- 
fore we  must  presume  that  the  findings  of  the  trial  court  were  made  upon 
sufficient  testimony. 

Under  the  stipulation  of  the  parties,  the  application  for  confirmation  was 
heard  in  vacation,  before  the  judge  at  Iola.  It  was  supposed  that,  by  having 
the  judgment  entered  as  if  rendered  at  the  October  term  of  the  district  court 
for  Woodson  county  for  1884,  no  objection  would  be  made  on  account  of  its 
rendition  in  vacation.  Plaintiff  below  complied  with  his  part  of  the  stipula- 
tion, and  the  judgment  rendered  in  vacation  was  set  aside  upon  the  applica- 
tion of  the  defendant  below.  lie  is  now  complaining,  and  alleges  that,  be- 
cause the  judgment  was  not  rendered  before  the  expiration  of  the  Allen  county 
court,  the  court  had  no  power  to  render  the  judgment  at  any  subsequent  time. 
Even  if  the  part  of  the  stipulation  providing  for  the  rendering  of  the  judg- 
ment in  vacation  is  invalid,  still  the  district  court  had  the  power  to  bear  and 
dispose  of  the  report  of  the  referee  in  term-time.  The  report  of  the  referee 
was  confirmed  at  the  March  term,  1885,  of  the  court  for  Woodson  county,  and 
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judgment  rendered  at  that  term.  This  was  the  first  term  of  the  district  court 
for  Woodson  county  after  the  filing  of  the  stipulation  for  the  reference  of  the 
case.  The  terms  of  the  district  court  for  Woodson  county  commence  as  fol- 
lows: The  first  Monday  in  March,  the  first  Monday  in  June,  and  the  second 
Monday  in  October,  in  each  year.  We  cannot  perceive  that  the  failure  of  the 
referee  to  give  notice  to  the  parties  of  the  time  he  would  file  his  report  was, 
in  this  case,  in  any  way  prejudicial.  On  December  16,  1884,  Messrs.  Pickett 
&  Smith,  then  attorneys  for  the  plaintiff  in  error,  accepted  notice  of  the  hear- 
ing of  the  motion  to  confirm  the  report  of  the  referee  before  the  district  judge 
on  December  19,  1884,  but  the  report  of  the  referee  was  not  filed  with  the 
clerk  of  the  district  court  of  Woodson  county  until  December  20,  1884.  Un- 
doubtedly, Messrs.  Pickett  &  Smith  could  have  examined  the  report  before 
December  19th,  and  prepared  a  bill  of  exceptions  therefrom.  Messrs.  Knight 
&  Faust  were  notified  by  the  referee  about  December  10,  1884,  of  the  purport 
of  his  report,  and  that  the  same,  with  the  evidence,  exhibits,  etc.,  had  been 
forwarded  to  the  district  judge.  This  was  10  days  before  the  report  of  the 
referee  was  filed,  and  several  days  before  the  hearing  of  the  report.  The  dis- 
trict judge  informed  these  attorneys  that  he  had  the  report,  papers,  etc.,  at 
Erie,  where  they  could  see  them.  Therefore  Messrs.  Knight  &  Faust  had 
several  days  in  which  to  go  to  Erie,  and  prepare  a  bill  of  exceptions.  There 
is  no  showing  in  the  record  that  Messrs.  Knight  &  Faust  appeared  before  the 
district  judge  on  December  19,  1884,  at  the  hour  named  in  the  notice  for  the 
hearing  of  the  motion  to  con Q  rm  the  report.  The  record  recites  that  the  plain- 
tiff below  "appeared  by  H.  D.  Dickson,  his  attorney,  the  defendant  below  not 
appearing."  The  record  further  recites  that  the  defendant  below  "had  been 
duly  notified  of  the  time  and  place  of  the  hearing  of  the  motion."  It  would 
seem  that  Messrs.  Knight  &  Faust  did  not  reach  Erie,  on  December  19th, 
until  the  hearing  upon  the  report  of  the  referee  had  been  acted  upon. 

Again,  when  the  motion  to  set  aside  the  report  of  the  referee  was  overruled, 
on  March  11,  1885,  the  attorneys  for  plaintiff  in  error  might  have  made  their 
motion  for  a  new  reference  of  the  case.     This  was  not  done. 

There  are  other  matters  presented  in  the  briefs,  but  upon  the  record  before 
us  we  think  comment  not  necessary. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Geiss  t?.  Wyeth  Hardware  &  Manuf'g  Co. 

{Supreme  Court  of  Kansas.    July  9,  1887.) 

Damages — Breach:  of  Contract. 

Where  goods  are  sold  by  the  manufacturer  of  such  goods,  and  the  purchaser  re- 
fused to  receive  and  pay  for  the  same,  and  suit  is  brought  by  the  manufacturer  to 
recover  damages  sustained  by  the  breach  of  said  contract  of  sale  of  such  goods,  the 
measure  of  the  plaintiff's  damages  is  the  difference  between  the  market  value  of 
the  goods  and  the  price  at  which  they  were  sold  to  the  purchaser;  and  the  cost 
value,  or  what  it  would  cost  to  manufacture  the  goods,  is  presumably  the  market 
value  of  the  same. 

{Syllabus  by  Oogston,  C.) 

Error  from  district  court,  Leavenworth  county. 

Stilling*  <&  Sailings,  for  plaintiff  in  error.  Litcien  Baker %  for  defendant  in 
error. 

Clooston,  C.  This  was  an  action  brought  by  the  Wyeth  Hardware  & 
Manufacturing  Company  against  Henry  Geiss,  to  recover  for  an  alleged  breach 
of  contract  for  the  purchase  of  certain  manufactured  goods  sold  by  the 
plaintiff  to  defendant,  which  defendant  refused  to  accept.    Plaintiff  claimed 
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damages— First,  for  the  cost  of  packing  the  goods;  second,  the  difference  be- 
tween the  cost  or  manufactured  value  of  the  goods  and  the  price  for  which 
they  were  sold  at  to  the  defendant.  Trial  by  jury,  and  judgment  for  plaintiff 
below  (defendant  in  error)  for  the  sum  of  $87.50  and  costs;  and  of  this  judg- 
ment the  defendant  (plaintiff  in  error)  complains. 

But  one  question  is  presented  for  consideration;  that  is,  what  is  the  rule 
or  measures  of  damages  in  case  of  sale  of  manufactured  articles  where  the  pur- 
chaser refuses  to  accept  the  goods?  There  is  no  substantial  difference  or  dis- 
pute between  the  counsel  for  the  parties  as  to  the  true  rule  or  measure  of 
damages,  and  both  concede  the  rule  to  be  the  difference  between  the  actual 
market  value  and  the  price  sold  at;  or,  in  other  words,  the  profit  sold  at  over 
and  above  the  actual  market  value  of  the  goods.  But  counsel  for  plaintiff  in 
error  insists  that  the  evidence  given  did  not  establish  damages  under  this  ad- 
mitted rule;  and  the  court  did  not  properly  instruct  the  jury  under  said  evi- 
dence and  rule  of  damages. 

The  plaintiff ,  to  establish  his  damages,  called  one  J.  E.  Edmunds,  who  testi- 
fied as  follows:  That  he  had  been  in  the  employ  of  the  plaintiff  for  several 
years  as  a  traveling  salesman,  and  that  he  knew  the  cost  price  of  the  goods  in 
controversy.  Plaintiff  asked  the  witness  the  following  question:  "I  will  get 
you  to  state,  if  you  know,  at  about  what  profit,  if  any,  you  sold  this  bill  of 
goods  to  the  defendant  over  and  above  the  cost  price  for  which  they  could 
have  been  manufactured?  [To  which  question  defendant  objected;  and  the 
objection  was  overruled  by  the  court.]  Answer.  The  bill  of  goods  was  sold 
at  a  profit  of  from  5  to  8  per  cent,  over  the  cost  of  the  same,  by  said  plain- 
tiff to  said  defendant.  Question.  What  profit  was  the  plaintiff  getting  by 
said  sale  made  by  the  plaintiff  to  the  defendant  over  the  cost  price  of  the 
goods?  [Question  objected  to  and  overruled.]  A .  The  profit  of  the  plaintiff  on 
the  sale  made  of  the  goods  set  out  in  the  petition  would  have  been  from  5  to 
8  per  cent,  on  the  amount  of  the  sale. "  And  the  court,  on  said  evidence,  gave 
the  jury  the  following  instructions  on  the  question  of  the  measure  of  dam- 
ages: "The  rule  of  damages  would  be,  or  the  amount  these  people  would  be 
entitled  to  receive  would  be,  the  reasonable  cost  they  had  incurred  in  putting 
up  the  goods,  together  with  what  profit  would  have  been  made  by  them  in 
case  he  had  received  the  goods  and  paid  for  them." 

This  was  all  the  testimony  and  instructions  on  the  question  of  damages,  or 
measure  of  damages,  except  evidence  showing  the  cost  of  packing  the  goods. 
It  must  be  remembered  that  the  goods  were  purchased  from  the  manufacturer 
of  such  goods,  and  the  witness  Edmunds  testified  to  the  cost  price,  or  what 
they  could  be  manufactured  for,  and  then  the  price  per  cent,  above  this  value 
at  which  plaintiff  sold  the  goods.  We  think  this  was  equivalent  to  proving 
their  market  value,  and  the  measure  of  plaintiff's  damages.  The  cost  value, 
or  the  cost  of  manufacture  when  manufactured  for  a  purchaser,  would  be  pre- 
sumably the  market  value  of  the  manufactured  articles.  The  court  instructed 
the  jury  on  the  measure  of  damages,  and  confined  the  rule  to  the  profit  the 
plaintiff  would  have  made  had  the  goods  been  received.  This,  we  think,  was 
the  proper  measure.  True,  the  instructions  were  very  meager  in  stating  the 
rule,  but  the  record  does  not  show  that  any  additional  or  further  instructions 
were  asked  and  refused  by  the  court.  If  the  defendant  was  not  satisfied  with 
this  instruction,  he  ought  to  have  asked  to  have  additional  instructions  given. 
It  was  the  duty  of  the  court  to  instruct  on  the  law,  giving  the  jury  such  in- 
structions, under  the  evidence,  as  to  the  measure  of  damages  that  he  deemed 
proper;  and  the  instructions  given  being  proper,  this  court  will  not  grant  a 
new  trial  for  the  sole  reason  that  the  trial  court  meagerly  stated  the  rule  or 
measure  of  damages  in  his  instructions  to  the  jury,  unless  it  is  shown  that 
the  jury  was  misled.  We  think  that  the  evidence  was  properly  admitted,  and 
competent  to  establish  the  measure  of  damages,  and  the  instructions  of  the 
court  proper  thereunder. 


Digitized  by 


Google 


Kan.]  KILMEE  V.  ST.  LOUIS,  FT.  S.  6  W.  R.  CO.  4fi5 

It  is  therefore  recommended  that  the  judgment  of  the  court  below  be  af- 
firmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Kilmer,  Adm'r,  etc.,  0.  St.  Louis,  Ft.  S.  &  W.  R.  Co. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

CoNTiKUANCJ*—  When  Granted. 

A  party  asking  for  a  continuance  on  account  of  absent  evidence  must  show  that 
he  has  been  sufficiently  diligent  in  his  efforts  to  obtain  it.  What  his  efforts  were 
must  be  set  forth  in  his  affidavit;  and  from  the  facts  thus  detailed  the  court  must 
decide  whether  he  has  used  due  diligence.  It  is  not  enough  that  the  party  sets 
forth  that  he  made  diligent  inquiry,  without  either  stating  how,  where,  or  of  whom 
he  inquired. 

(Syllabus  by  Holt,  C) 

Error  from  district  court.  Greenwood  county. 

T.  L.  Davis y  for  plaintiff  in  error.  Clogston  &  Fuller,  for  defendant  in 
error. 

Holt,  C.  There  is  but  a  single  question  for  consideration  in  this  case, — 
whether  the  district  court  erred  in  overruling  the  motion  for  continuance 
made  by  plaintiff  in  error.  The  facts  in  the  case  are  briefly  these:  On  the 
tenth  day  of  September,  1884,  Minerva  Wilkinson  saved  the  life  of  a  child  two 
years  of  age,  snatching  it  from  the  track  of  defendant's  railroad  in  front  of 
one  of  their  locomotives.  As  she  caught  the  child,  she  was  struck  by  the  en- 
gine in  the  left  temple  and  instantly  killed.  She  left  her  husband  and  five 
children.  An  administrator  of  her  estate  was  appointed,  not  her  husband. 
Action  was  brought,  and  the  case  was  at  issue  for  the  first  time  at  the  De- 
cember term,  1884,  of  the  district  court  of  Greenwood  county.  It  met  in  that 
county  on  the  seventh  day  of  December.  This  cause  was  tried  on  the  seven- 
teenth of  the  same  month.  The  affidavit  states  facts  that  would  have  been 
material  and  relevant  on  the  trial  of  the  cause.  The  only  question  is  whether 
the  plaintiff  used  sufficient  diligence  in  attempting  to  procure  the  testimony 
of  the  absent  witness,  William  Wilkinson,  the  husband  of  Minerva  Wilkinson. 

Ordinarily,  the  question  of  sustaining  or  overruling  a  motion  for  continu- 
ance lies  largely  in  the  discretion  of  the  trial  court;  and,  when  the  trial  court 
sustains  the  motion  for  a  continuance,  its  decision,  unless  it  is  manifest  that 
there  is  an  abuse  of  discretion,  will  be  upheld.  This  rule  does  not  have  the 
same  force  when  the  motion  is  overruled,  and  the  parties  are  compelled  to  go 
to  trial  at  once.  Yet  it  is  a  fact,  then,  that  the  trial  judge,  knowing  all  the 
circumstances  surrounding  a  case,  can  properly  exercise  a  wide  discretion, 
and  is  often  Justified  in  compelling  the  parties  to  immediately  proceed  to 
trial. 

In  his  affidavit,  plaintiff  states  that  the  absent  witness  is  the  husband  of  the 
woman  killed;  that  for  three  years  he  had  been  living  four  miles  west  of  Eu- 
reka, the  county-seat,  and  continued  to  reside  at  said  place,  after  the  death  of 
his  wife,  up  to  about  the  last  of  November,  1884,  and  up  to  within  nine  days 
of  the  beginning  of  the  then  present  term  of  court;  that  said  witness  had  fre- 
quently promised  the  plaintiff  that  he  would  certainly  be  present  at  the  trial 
to  testify  as  witness  for  the  plaintiff,  and  that  nothing  but  sickness  or  death 
would  prevent  him  from  doing  so;  that  he  knew  nothing  of  said  witness  Wil- 
kinson's intention  to  leave,  did  not  know  that  he  had  gone  until  the  fifth  day 
of  December,  and  did  not  know  where  he  was;  that  he  made  diligent  inquiry 
and  every  effort  to  find  out  the  whereabouts  of  the  witness  since  he  left,  but 
he  was  unable  to  ascertain  anything  about  it.  There  is  no  statement  as  to 
where  or  how  he  inquired,  or  what  efforts  he  made.  The  fact  that  Wilkinspn, 
v,14p.no.7— 30 
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with  five  children,  lived  only  four  miles  from  Eureka,  would  indicate  that 
every  effort  and  diligent  inquiry  would  have  led  plaintiff  to  have  gone  to  his 
usual  place  of  residence  and  to  his  neighbors.  He  couid  ordinarily  have  ascer- 
tained from  some  one  of  the  five  children  of  witness  the  whereabouts  of  their 
father;  or,  if  they  had  left  home  with  him,  he  could  have  ascertained  from 
some  of  the  neighbors  in  what  manner  they  left,  the  place  of  their  destination, 
and  what  was  the  probable  length  of  their  absence.  None  of  these  facts  are 
set  forth.  It  is  simply  stated  that  his  efforts  to  procure  the  witness  by  dili- 
gent inquiry,  and  by  every  means  in  his  power,  were  useless,  without  attempt- 
ing to  detail  what  he  actually  did,  but  simply  stated  the  conclusion  that  he 
drew  himself.  If  he  had  set  forth  the  details  of  his  inquiry,  the  court  may 
not  have  considered  it  diligence,  and  his  efforts  entirely  misdirected  and  inade- 
quate. It  is  to  be  remembered  that  this  witness  was  the  husband  of  the  wo* 
man  who  was  killed;  that  his  interest  in  the  action  must  have  been  as  great 
as  that  of  any  person, — certainly  as  that  of  the  plaintiff,  who  was  appointed 
administrator  of  the  estate  of  the  deceased  woman.  Having  that  interest, 
and  leaving  the  short  time  that  be  did  before  the  action,  has  much  to  do  with 
our  sustaining  the  ruling  of  the  court  below. 

There  is  no  showing  that  the  whereabouts  of  the  witness  could  have  been 
ascertained,  or  that  he  could  be  procured  as  a  witness  at  the  next  term  of  court, 
or  that  his  deposition  could  be  taken,  except  the  bare  assertion  in  the  affidavit 
of  plaintiff  that  he  had  every  reason  to  believe  that  he  could  procure  his  evi- 
dence at  the  next  term  of  court.  He  failed  to  set  forth  a  single  fact  upon 
which  he  could  have  rested  his  belief.  It  seems  strange  that  a  party  interested 
in  the  result  of  an  action,  as  this  witness  must  have  been,  left  just  before  the 
commencement  of  the  term  of  court  at  which  it  would  probably  be  tried.  The 
fact  that  a  subpoena  was  issued  on  the  tenth  day  of  December  for  the  witness, 
if  the  plaintiff  knew  that  he  was  out  of  the  county,  was  made  as  a  mere  matter 
of  form,  that  it  might  be  stated  in  an  affidavit  for  continuance  as  proof  of  dil- 
igence. It  is  not  very  strong  evidence  of  diligence  to  issue  a  subpoena  for  a 
witness  if  he  is  known  to  be  out  of  the  county  at  that  time,  and  no  probability 
of  his  being  in  the  county  before  or  at  the  trial  of  the  cause.  Proper  diligence 
would  have  been  to  have  made  inquiries  where  such  inquiries  would  probably 
have  been  answered,  and  where  some  clue  to  the  whereabouts  of  the  absent 
witness  could  have  been  found,  or  some  reason  ascertained  for  his  strange  de- 
parture. 

Although  it  appears  from  the  record  here  that  it  would  have  been  no  error 
to  have  granted  a  continuance,  yet  we  cannot  say  that  the  court  below  abused 
its  discretion  in  compelling  the  plaintiff  to  go  to  trial.  It  is  recommended 
that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  ail  the  justices  concurring. 


Parkinson  and  another,  Copartners,  etc.,  t>.  Alexander  and  others. 

(Supreme  Court  of  Kansas.    July  9.  1887.) 

Mechanic's  Lien — Action  on  Contractor's  Bond. 

Under  section  1,  e.  136,  Laws  1872,  laborers,  mechanics,  and  material-men  tar- 
nishing work  or  materials  in  the  construction  of  a  railroad  are  so  protected  that 
they  may  recover  against  the  obligors  on  the  bond  where  a  bond  is  given  by  the 
contractor  in  pursuance  of  the  statutes,  or  against  the  railroad  company  where  no 
bond  is  given,  for  everything  furnished  by  them  which  goes  into  the  construction 
of  the  railroad,  whether  such  laborers,  mechanics,  or  material-men  are  employed 
by  the  contractor  or  by  a  subcontractor,  or  by  a  sub-subcontractor;  but  persons 
furnishing  only  provisions,  or  goods  which  do  not  go  into  the  construction  of  the 
railroad,  arc  not  so  protected  unless  such  provisions  or  goods  are  furnished  to  the 
contractor  himself. 
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2.  Same. 

And  therefore  held,  where  a  bond  is  given  by  the  contractor,  and  goods  are  fur- 
nished by  a  merchant  in  payment  pro  tanto  of  the  wages  of  the  laborers  construct- 
ing the  railroad,  under  an  agreement  with  the  sub-subcontractor  and  upon  his  or- 
ders, and  such  goods  are  not  intended  to  be  and  are  not  used  in  the  construc- 
tion of  the  railroad,  the  sureties  on  the  bond  of  the  contractor  are  not  liable  to 
the  merchant  for  the  purchase  price  of  such  goods. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  county. 

John  W.  Deford,  for  plaintiffs  in  error.  C.  B.  Mason  and  C.  N.  Sterry, 
for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of 
Franklin  county  by  John  Parkinson  and  Jonathan  Parkinson,  partners  do- 
ing business  under  the  firm  name  of  J.  Parkinson  &  Oo.,  against  H.  B. 
Alexander,  as  principal,  and  H.  G.  Gross,  G.  Hood,  and  William  Marti ndale, 
as  sureties,  on  a  certain  bond  given  by  them  to  the  Kansas  Gity  &  Emporia 
Railroad  Company,  under  section  1  of  chapter  136  of  the  Laws  of  1872, 
(Gomp.  Laws  1879  and  1885,  c.  84,  §  35.)  No  proper  service  of  summons  was 
ever  obtained  upon  H.  B.  Alexander,  and  hence  no  proceedings  were  had  in 
the  court  below  as  against  him.  As  between  the  plaintiffs  and  the  other  de- 
fendants, Gross,  Hood,  and  Martindale,  the  case  was  submitted  to  the  court 
below  upon  an  agreed  statement  of  facts,  and  the  court  rendered  judgment 
in  favor  of  the  defendants  and  against  the  plaintiffs  for  costs;  and  the  plain- 
tiffs, as  plaintiffs  in  error,  bring  the  case  to  this  court  for  review. 

The  material  facts  of  the  case,  briefly  stated,  are  as  follows:  The  Kansas 
City  &  Emporia  Railroad  Company  let  a  contract  to  H.  B.  Alexander  to 
grade  its  road-bed  from  Emporia  to  Ottawa,  and  took  from  him,  as  principal 
obligor,  and  the  said  Gross,  Hood,  and  Martindale,  as  sureties,  the  bond  sued 
on  in  this  action.  Afterwards  the  contractor,  H.  B.  Alexander,  sublet  11 
miles  of  the  work  to  D.  P.  Alexander.  Afterwards  the  subcontractor,  D.  P. 
Alexander,  sublet  separate  portions  of  his  work  to  R.  T.  Pepper,  Lucky  & 
Cook,  and  White  &  Douglas,  respectively.  It  was  the  agreement  among  all 
the  parties  that  the  payments  should  be  made  monthly  as  the  work  progressed; 
that  all  payments  for  work  done  should  be  made  upon  estimates  made  by  the 
railroad  company's  civil  engineer;  and  that  the  contractor,  H.  B.  Alexander, 
should  have  the  right,  as  it  was  his  duty  under  the  law  and  under  his  bond,  to 
pay  or  to  see  paid,  out  of  the  funds  due  for  the  work  done,  the  wages  of  all  lab- 
orers on  the  work,  whether  employed  by  the  subcontractor  or  by  any  of  the 
sub-subcontractors.  The  plaintiffs  were  merchants,  selling  goods,  wares, 
and  merchandise  at  Pomona,  Kansas,  near  where  the  grading  was  to  be 
done,  and  where  it  was  done ;  and  they,  by  agreement  with  the  laborers  and 
the  sub-subcontractors,  Pepper  and  the  others,  and  upon  the  orders  of  the 
said  sub-subcontractors,  supplied  goods,  wares,  and  merchandise  to  the  labor- 
ers, and  charged  the  amounts  of  the  purchase  price  therefor  to  the  sub-sub- 
contractors, Pepper  and  the  others,  and  these  amounts  were  then  charged  by 
the  sub-subcontractors,  Pepper  and  the  others,  against  the  laborers,  respect- 
ively, on  the  monthly  pay-rolls  made  out  by  the  subcontractor,  D.  P.  Alex- 
ander, and  the  sub-subcontractors,  Pepper  and  the  others,  under  the  head  of 
"Merchandise  Account;"  and  these  amounts,  as  so  charged,  were  considered 
by  all  the  parties  as  payments  to  the  laborers  of  their  wages  to  the  extent  of 
such  amounts,  and  the  pay-rolls  were  then  placed  in  the  hands  of  the  con- 
tractor, H.  B.  Alexander,  showing  these  payments.  The  railroad  company's 
civil  engineer  made  monthly  estimates  of  the  work  done  on  each  of  the  several 
sections  of  the  work,  and  the  amount  due  thereon,  and  H.  B.  Alexander 
then  paid  to  each  laborer  the  amount  due  him,  as  shown  by  the  pay-rolls, 
which  was  the  amount  of  his  entire  wages  for  the  month,  less  the  amount 
which  the  pay-rolls  showed  that  he  had  already  been  paid  in  "merchandise," 
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in  the  manner  aforesaid ;  and  then  II.  B.  Alexander  paid  to  the  subcontractor, 
D.  P.  Alexander,  the  remainder  as  shown  to  be  due  him  under  his  contract", 
by  the  estimates  of  the  railroad  company's  civil  engineer.  This  was  in  ac- 
cordance with  the  understanding  and  agreement  of  all  the  parties.    It  was 

•  the  agreement  between  the  plaintiffs  and  the  sub-subcontractors,  Pepper  and 
the  others,  that  either  the  sub-subcontractors,  Pepper  and  the  others,  or  the 
subcontractor,  D.  P.  Alexander,  should  pay  the  plaintiffs  for  their  goods; 
and  there  was  no  contract  on  the  part  of  the  contractor,  H.  B.  Alexander,  to 

.  pay  to  the. plaintiffs  anything,  or  to  pay  to  the  sub-subcontractors  anything. 
H.  B.  Alexander  has  been  paid  in  full  by  the  railroad  company  for  all  the  work 
done,  and  he  has  paid  to  all  the  parties,  respectively,  everything  that  he  ever 
agreed  to  pay  to  any  person.  The  laborers  have  also  been  paid  their  entire 
•wages,  and  all  that  "is  due  them.  The  subcontractor,  D.  P.  Alexander,  and 
the  sub-subcontractors,  Pepper  and  the  others,  have  also  been  paid  in  full, 
and  all  that  is  due  them;  and  it  was  and  is  their  duty  to  pay  the  plaintiffs 
lor  the  goods,  wares,  and  merchandise  furnished  by  the  plaintiffs  to  the 
-laborers  upon  the  aforesaid  agreement,  but  they  have  not  done  so,  and  the 
plaintiffs  have  not  been  paid;  and  this  failure  of  payment  on  the  part  of 
somebody  is  the  only  breach  of  the  condition  of  the  defendants1  bond  alleged 
in  this  action. 

The  statute  under  which  the  bond  was  given  reads  as  follows:  "Section 
1.  That  whenever  any  railroad  company  shall  contract  with  any  person  for 
the  construction  of  its  road  or  any  part  thereof,  such  railroad  company  shall 
take  from  the  person  with  whom  such  contract  is  made  a  good  and  su indent 
bond,  conditioned  that  such  person  shall  pay  all  laborers,  mechanics,  and  ma- 
terial-men, and  persons  who  supply  such  contractor  with  provisions  or  goods 
of  any  kind,  all  just  debts  due  to  such  persons,  or  to  any  person  to  whom  any 
part  of  such  work  is  given,  incurred  in  carrying  on  such  work,  which  bond 
shall  be  filed  by  such  railroad  company  in  the  office  of  the  register  of  deeds  in 
each  county  where  the  work  of  such  contractor  shall  be;  and,  if  any  such 
railroad  company  shall  fail  to  take  such  bond,  such  railroad  company  shall  be 
liable  to  the  persons  herein  mentioned  to  the  full  extent  of  all  such  debts  so 
contracted  by  such  contractor."     Comp.  Laws  1879  and  1885,  c.  84,  §  35. 

Xo  copy  of  the  bond  sued  on  in  this  action  has  been  brought  to  this  court, 
but  it  is  admitted  that  the  bond  was  executed  under  and  in  pursuance  of  the 
foregoing  statute,  and  that  it  is  a  good  bond.  Under  this  statute,  laborers, 
mechanics,  and  material-men  furnishing  work  or  materials  in  the  construc- 
tion of  a  railroad  are  so  protected  that  they  may  recover  against  the  obligors 
on  the  bond,  where  a  bond  is  given  by  the  contractor  in  pursuance  of  the 
statute,  or  against  the  railroad  company  where  no  bond  is  given,  for  every- 
thing furnished  by  them  which  goes  into  the  construction  of  the  railroad, 
whether  such  laborers,  mechanics,  or  material-men  are  employed  by  the  con- 
tractor, or  by  a  subcontractor,  or  by  a  sub-subcontractor.  Mann  v.  Corri- 
gan,  28  Kan.  194;  Missouri,  K.  &  T.  Ry.  Co.  v.  Brown,  14  Kan.  557.  But 
persons  furnishing  only  provisions  or  goods  which  do  not  go  into  the  con- 
struction of  the  railroad  are  not  so  protected  unless  such  provisions  or  goods  are 
furnished  to  the  contractor  himself.  Wells  v.  MeJil,  25  Kan.  205;  St.  Louis, 
W.  &•  W.  Ry.  Co.  v.  Ritz,  30  Kan.  30,  1  Pac.  Rep.  27.  The  statute  does  not 
protect  any  person  who  furnishes  any  kind  of  goods  when  he  furnishes  them 
only  to  a  subcontractor,  or  to  a  sub-subcontractor,  when  it  is  not  the  inten- 
tion of  the  parties  at  the  time  that  the  goods  shall  go  into  the  construction  of 
the  railroad  itself,  and  when  they  do  not  go  into  such  construction. 

Under  the  contract  between  H.  B.  Alexander  and  D.  P.  Alexander,  H.  B. 
Alexander  was  bound  to  pay  to  D.  P.  Alexander  the  full  contract  price  for  all 
work  done  by  or  under  him,  except  that  H.  B.  Alexander  reserved  to  himself 
the  right  to  pay  or  to  see  paid  out  of  the  funds  going  to  D.  P.  Alexander  the 
amount  of  the  laborers7  wages.     Also,  under  the  bond  sued  on  in  this  case, 
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H.  B.  Alexander  and  his  sureties,  the  defendants,  were  bound  to  pay  or  to  see 
paid  the  wages  of  the  laborers  for  all  work  done  by  thein  in  grading  the  rail- 
road. But  neither  was  H.  B.  Alexander,  nor  were  the  defendants,  his  sure- 
ties, bound  to  pay  or  to  see  paid  the  laborers  in  any  particular  manner.  All 
that  they  were  required  to  do  was  to  see  that  the  laborers  were  paid  or  satis- 
fied in  some  lawful  manner;  and,  when  this  was  done,  then  all  the  remainder 
of  the  money  due  to  D.  P.  Alexander  after  paying  or  satisfying  the  laborers 
should  be  paid  to  him,  and  he  could  recover  it  from  H.  B.  Alexander.  But  H. 
B.  Alexander  never  was  under  any  obligation  to  the  sub-subcontractors,  Pep- 
per and  the  others,  or  to  the  plaintiifs.  H.  B.  Alexander  never  agreed  to 
pay  the  plaintiffs  anything;  never  gave  any  orders  upon  them;  never  agreed 
to  satisfy  any  orders  received  by  them;  and  was  never  under  any  obligation 
to  them,  or  to  see. that  they  were  paid.  He  was  never  a  debtor  to  them,  nor 
even  a  debtor  to  their  debtors.  Their  debtors  were  the  sub-subcontractors, 
Pepper  and  the  others,  and  H.  B.  Alexander  never  owed  the  sub-subcon- 
tractors anything,  nor  was  he  under  any  obligation  to  them.  They  were  to 
look  for  their  pay  to  the  subcontractor,  B.  P.  Alexander,  and  not  to  the  con- 
tractor, H.  B.  Alexander.  Of  course,  where  subcontractors  or  sub-subcon- 
tractors are  also  laborers,  mechanics,  or  material-men,  a  different  rule  would 
apply. 

A  great  deal  has  been  said  about  contracts,  agreements,  and  other  trans- 
actions taking  place  after  the  execution  of  the  bond  sued  on.  Now,  it  is 
scarcely  necessary  for  us  to  say  that  the  obligation  of  the  defendants,  who 
are  only  the  sureties  on  the  bond,  could  not  be  enlarged  by  anything  trans- 
piring subsequent  to  its  execution.  Their  obligation  was  and  is  fixed  by  the 
bond  itself,  and  not  by  any  subsequent  contracts,  agreements,  arrangements, 
or  transactions  brought  into  existence  by  any  person  or  persons  except  them- 
selves. We  are  simply  to  look  to  the  bond  to  see  what  their  obligation  is, 
and  then  look  to  the  facts  transpiring  subsequently  to  see  whether  there  has 
been  any  breach  of  that  obligation  or  not.  We  think  there  has  been  no 
breach. 

It  has  been  suggested  that  when  the  laborers  received  their  goods,  wares, 
and  merchandise  from  the  plaintiffs,  they  transferred  their  claims  to  the 
plaintiffs.  This  is  not  so,  however,  and  it  was  never  the  understanding  of 
the  parties.  It  was  the  understanding  of  the  parties  that  when  the  laborers 
received  their  goods,  wares,  and  merchandise  from  the  plaintiffs,  that  the 
amount  of  the  purchase  price  thereof  was  a  payment  pro  tanto  of  their  claims 
against  the  sub-subcontractors,  Pepper  and  the  others,  and  in  lieu  thereof 
new  debts  or  claims  were  created  in  favor  of  the  plaintiffs  and  against  the 
sub-subcontractors,  Pepper  and  the  others.  By  this  arrangement  the  debts 
due  to  the  laborers  from  the  sub-subcontractors,  Pepper  and  the  others,  for 
work  done  on  the  railroad,  to  the  extent  of  the  purchase  price  of  the  goods, 
wares,  and  merchandise  received  by  them,  were  extinguished;  and  in  lieu 
thereof  the  sub-subcontractors,  Pepper  and  the  others,  became  debtors  to  the 
plaintiffs;  and  these  debts,  due  from  these  parties  to  the  plaintiffs,  were  not 
for  laborers'  wages,  or  for  anything  that  went  into  the  construction  of  the 
railroad,  but  were  simply  for  goods,  wares,  and  merchandise  sold  by  the  plain- 
tiffs as  merchants. 

We  think  no  material  error  was  committed  in  this  case,  and  therefore  the 
judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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Walker  u.  Fleming. 

(Shtpreme  Court  of  Kansas.    July  9,  1887.) 

V  Limitation  of  Actions— Bar  upon  Pleadings. 

Before  a  demurrer  can  be  sustained  to  a  petition  upon  the  ground  that  the 
plaintiff's  action  is  barred  by  the  statute  of  limitations,  the  court  must  be  able  to 
find  by  au  examination  of  the  petition  that  the  cause  of  action  was  so  barred ;  and, 
if  said  petition  does  not  so  show  upon  its  face,  the  demurrer  must  be  overruled. 

2.  Same. 

Where  a  petition  states  facts  which,  if  true,  constitute  a  good  cause  of  action  in 
favor  of  the  plaintiff  and  against  the  defendant,  but  in  the  prayer  of  the  petition 
judgment  is  asked  upon  a  wrong  theory  of  the  case,  held,  that  the  plaintiff  is  en- 
titled to  whatever  relief  the  facts  stated  in  his  petition  entitle  him  to,  and  a  mis- 
statement in  the  prayer  for  relief  is  no  ground  for  a  demurrer. 

Covenawt— Warranty— Tax  Titles. 

Where  an  action  is  brought  to  recover  damages  for  a  breach  of  covenant  of  war- 
ranty in  a  deed,  and  the  petition  sets  out  that,  at  date  of  the  deed  of  purchase, 
there  were  outstanding  regular  and  valid  tax  certificates  constituting  a  valid  lien 
against  the  premises  described  in  the  deed,  the  assignment  of  the  certificates  in  due 
form,  and  the  regular  indorsement  thereon  of  the  taxes  paid  by  the  holder  of  the 
tax  certificates  in  due  form,  and  the  taking  out  of  tax  deeds  thereon  in  due  form  of 
law,  and  the  purchase  and  conveyance  of  said  tax  title  to  the  plaintiff  by  a  deed  of 
conveyance  in  due  form ;  and  the  only  answer  to  this  petition  is  a  general  denial, 
not  verified  by  the  defendant:  held,  that  the  answer  does  not  put  in  issue  the  tax 
proceedings  and  title,  but  the  regularity  and  legal  effect  of  said  tax  proceedings  are 
admitted  thereby. 

(Syllabus  by  Cfogston,  C.) 

EiTor  from  district  court,  Jackson  county. 

Augustus  A.  Fleming  brought  this  action  against  A.  D.Walker  and  James 
H.  Lowell  to  recover  damages  for  the  breach  of  covenants  in  a  deed  executed 
by  Walker  and  Lowell  to  him,  March  5, 1879.  Plaintiff's  petition  was  as 
follows: 

"The  plaintiff  complains  of  the  defendant  in  the  above-entitled  action,  and 
shows  to  this  court:  (1)  And  for  a  first  cause  of  action  plaintiff  avers  that 
on  the  fifth  day  of  March,  1879,  the  defendants,  together  with  Annie  E. 
Walker,  wife  of  said  A.  D.  Walker,  and  Kate  M.  Lowell,  wife  of  said  James 
H.  Lowell,  by  deed  in  writing  of  that  date  duly  executed,  acknowledged,  and 
delivered,  (a  copy  of  which  is  hereto  attached  marked  *  Exhibit  A,'  and  made 
a  part  hereof,)  in  consideration  of  $600  by  the  said  plaintiff  then  in  hand  paid 
to  the  defendants,  granted,  bargained,  sold,  and  conveyed  to  the  said  plaintiff, 
and  to  his  heirs  and  assigns,  forever,  all  of  the  following  described  tract  and 
parcel  of  land,  lying,  being,  and  situate  in  the  county  of  Jackson  and  state  of 
Kansas,  to- wit:  the  north-west  quarter  of  section  twenty-one,  (21.)  in  town- 
ship five,  (5,)  of  range  fifteen,  (15,)  together  with  all  and  singular  the  heredita- 
ments and  appurtenances  thereunto  belonging,  or  in  anywise  appertaining,  to 
have  and  to  hold  the  said  premises,  with  the  appurtenances,  unto  the  said 
Augustus  A.  Fleming,  his  heirs  and  assigns,  forever;  and  the  said  defendant 
by  said  deed  covenanted  to  and  with  the  said  plaintiff,  his  heirs  and  assigns, 
forever,  that  they,  the  said  defendants,  were  lawfully  seized  of  the  premises 
aforesaid;  that  said  premises  were  free,  clear  from  all  liens,  incumbrances, 
whatsoever;  and  that  they  would  forever  warrant  and  defend  the  same,  with 
the  appurtenances,  unto  the  said  plaintiff,  his  heirs  and  assigns,  against  the 
lawful  claim  or  claims  of  all  persons  whatsoever.  And  plaintiff  avers  that,  at 
the  time  of  making  and  delivering  said  deed,  said  premises  were  not  free  and 
clear  of  liens  and  incumbrances,  but,  on  the  contrary,  said  premises  were  then 
subject  to  valid  liens  for  unpaid  taxes  lawfully  assessed  and  levied  against 
said  premises  for  each  of  the  following  years,  to- wit:  1861, 1862,  1863,  1864, 
1865,  1866,  1867,  1868,  1869.  1870,  1871,  1872,  1873.  1874,  1875,  1876,  1877, 
1878.    Said  premises  had  been  lawfully  sold  at  tax  sale  on  the  eighth  day  of 
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May,  1862,  and  the  first  day  of  May,  1866,  respectively,  by  the  county  treas- 
urer of  Brown  county,  Kansas,  in  which  county  said  land  was  situated,  at 
each  of  said  dates  respectively.  And  at  the  date  of  the  execution  and  deliv- 
ery of  said  deed  by  defendants  to  the  plnintiff,  as  aforesaid,  valid  tax-sale  cer- 
tificates, based  upon  said  tax  sales,  were  outstanding,  in  full  force  and  virtue, 
and  each  of  said  tax-sale  certificates  were  then  held  by  one  Medad  Harvey,  and 
the  taxes,  penalties,  and  charges  for  all  of  said  years'  from  1861  to  1878,  both 
inclusive,  had  been  paid  by  the  said  Medad  Harvey,  and  his  grantors  and  as- 
signors, claiming  under  said  tax-sale  certificates,  and  by  reason  of  the  premises 
aforesaid  the  said  Medad  Harvey,  at  the  date  of  the  execution,  and  delivery  of 
said  deed  by  the  defendants  to  the  plaintiff  as  aforesaid,  then  had  and  held  a 
valid  lien  against  said  premises  for  the  taxes,  penalties,  costs,  charges,  and 
interest  for  all  of  the  years  afor&said,  to- wit,  the  years  1861  to  1878,  both  in* 
elusive,  and  for  an  amount  equal  to  the  cost  of  redemption  at  that  time,  to- 
wit,  the  sum  of  one  thousand  dollars.  And  thereafter,  to-wit,  on  or  about 
the  sixth  day  of  July,  1881,  said  Medad  Harvey,  for  value  received,  sold,  as- 
signed, and  delivered  said  tax-sale  certificates  to  one  F.  D.  Mills,  and  on  the 
third  day  of  February,  1882,  the  county  clerk  of  Brown  county,  state  of 
Kansas,  duly  made,  executed,  acknowledged,  and  delivered  to  said  F.  D.  Mills 
a  tax  deed  in  writing  of  that  date,  in  due  form,  based  upon  said  tax  sale  of 
May  8,  1862,  and  conveying  said  premises  to  said  F.  D.  Mills.  And  on  the 
fourth  day  of  May,  1882,  the  county  clerk  of  Brown  county,  state  of  Kansas, 
made,  executed,  acknowledged,  and  delivered  to  said  F.  D.  Mills  two  other 
certain  tax  deeds  in  writing  of  that  date,  based,  respectively,  upon  said  tax 
sales  of  May  8,  1862,  and  May  1,  1886,  and  the  subsequent  taxes  and  charges 
paid  by  the  tax  purchaser  and  his  assigns  as  aforesaid,  each  of  said  tax  deeds 
being  in  due  form  of  law,  and  each  conveying  to  said  F.  D.  Mills  the  said 
tract  of  land  sold  and  conveyed  by  the  defendants  to  this  plaintiff  as  afore- 
said, and  which  said  two  tax  deeds  last  mentioned  were  on  the  sixth  day  of 
May,  1882,  filed  for  record  in  the  office  of  the  register  of  deeds  of  Jackson 
county,  Kansas,  and  dulv  recorded  therein,  in  Book  26  of  Deeds,  at  pages 
610,  611,  and  612,  respectively. 

44  Plaintiff  further  avers  that  he,  the  said  plaintiff,  was  compelled  to  remove 
said  incumbrance,  and  was  compelled  to  and  did  pay  the  full  sum  of  $1,000 
to  discharge  the  same,  of  «11  of  which  the  defendants  were  duly  notified.  Yet 
the  said  defendants,  though  often  requested,  have  not  paid  to  this  plaintiff 
the  said  sum  of  money  so  paid  by  him  for  the  removal  of  said  incumbrances 
upon  the  title  to  said  premises  as  aforesaid,  or  any  part  thereof,  but,  on  the 
contrary,  have  refused  and  still  refuse  to  pay  the  same.  And  plaintiff  avers 
that,  by  reason  of  the  premises  so  as  aforesaid  averred,  he  has  sustained  dam- 
age in  the  sum  of  one  thousand  dollars.  Plaintiff  further  avers  that  the  said 
defendants,  A.  D.  Walker  and  James  H.  Lowell,  have  each  been  absent  from 
the  state  of  Kansas  more  than  one  year  since  the  fifth  day  of  March,  1879. 
Wherefore,  for  the  causes  aforesaid,  plaintiff  prays  judgment  against  the  said 
defendant  for  said  sum  of  five  hundred  and  ninety- nine  dollars,  with  interest 
thereon  from  the  fifth  day  of  March,  1879,  at  the  rate  of  7  per  cent,  per  annum, 
and  for  all  costs  of  this  action. 

"Hayden  So  Hayden,  Attorneys  for  Plaintiff." 

Afterwards  defendants  filed  their  general  demurrer  to  said  petition,  which 
said  demurrer  came  on  to  be  heard  by  the  court,  and  was  overruled,  to  which 
ruling  defendants  excepted,  and  thereafter  filed  their  answer,  which  is  as 
follows: 

"(1)  Now  come  the  defendants,  and  deny  each  and  every  allegation  of  the 
plaintiff's  petition.  (2)  Defendants  say  that  plaintiff's  petition  ought  not  to 
have  his  action  herein,  because  he  did  not  commence  the  same  until  more  than 
five  years  after  the  same  accrued,  and  by  statute  his  alleged  claim  is  barred. 

"Lowell  &  Walker,  for  Themselves." 
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The  cause  was  tried  at  the  June,  1885,  term  of  the  district  court,  without 
a  jury.  The  court  found  in  favor  of  the  plaintiff,  and  against  defendant 
Walker,  and  in  favor  of  Lowell  and  against  the  plaintiff,  and  gave  judgment 
thereon  for  the  plaintiff  against  Walker  for  $861.80  and  costs,  and  judgment 
for  costs  in  favor  of  Lowell.  Walker  filed  his  motion  for  a  new  trial,  which 
was  overruled.    He  now  brings  the  case  here  for  review. 

Lowell  &  Walker,  for  plaintiff  in  error.  Hayden  &  Hay  den,  for  defend- 
ant in  error. 

Clogston,  C.  The  plaintiff  in  error  contends  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action — First,  for  the  reason 
that  if,  at  the  time  of  making  the  deed,  there  was  a  tax  lien,  as  alleged, 
against  the  land  conveyed,  then  the  covenant  was  broken  as  soon  as  the  deed 
was  made,  and  the  lieu,  as  alleged,  after  making  said  deed,  was  merged  into 
a  tax  deed;  second,  because  no  action  was  brought  by  the  tax-title  bolder 
within  two  years  after  taking  out  a  tax  deed;  third,  that  the  tax  title  was 
barred  by  the  15-year  statute  of  limitation.  The  demurrer  was  properly  over- 
ruled. The  plaintiff  stated  the  fact;  and  although  a  pleader  may  say  that 
the  action  was  for  damages  for  money  paid  to  extinguish  a  tax  lien  on  the 
land  purchased,  instead  of  alleging  the  purchase  of  an  outstanding  tax  title  to 
the  premises,  this  would  not  change  the  nature  of  the  cause  of  action  when  all 
the  facts  were  stated,  and  these  facts  show  a  cause  of  action  in  favor  of  the 
plaintiff  and  against  the  defendant.  The  petition  alleges  a  valid  outstanding 
tax-sale  certificate  against  the  land  at  the  time  of  making  the  deed,  the  sub- 
sequent taking  out  of  a  tax  deed,  and  the  purchase  by  plaintiff  of  this  tax 
lien;  and  because  plaintiff  described  the  tax  title  as  a  tax  lien  would  make  no 
difference,  and  could  not  change  the  legal  effect  of  his  petition.  The  facts 
themselves  determine  what  cause  of  action  the  petition  states,  and  not  what 
the  pleader  may  call  the  cause  of  action  founded  upon  those  facts. 

As  to  the  second  and  third  objections  urged  against  the  petition,  we  think 
the  counsel  was  wrong  in  his  conclusions.  The  petition  does  not  state  such 
facts  upon  its  face  as  show  that  the  statute  of  limitation  had  run  either  against 
the  tax  deed  or  tax  lien.  Nothing  was  alleged  that  could  be  construed  as 
stating  that  possession  was  held  by  the  plaintiff  or  his  grantors  during  the 
time  the  tax-sale  certificates  were  held,  or  after  the  deed  was  taken  out  on 
said  sale  certificates;  and,  for  all  the  allegations  in  the  petition,  the  premises 
may  be  unimproved  and  unoccupied;  and,  if  so,  the  tax-deed  holder  would  be 
presumed  to  be  in  possession.  And,  because  there  is  no  allegation  in  the  pe- 
tition of  a  breach  of  covenant  of  possession,  that  omission  cannot  be  taken  as 
an  admission  that  the  possession  was  in  the  plaintiff,  and  raised  no  presump- 
tion of  fact  that  he  was  in  possession.  True,  he  makes  no  complaint  about 
the  possession,  but  only  claims  damages  for  money  paid  in  extinguishing  this 
tax  lien  and  title,  and  a  demurrer  can  only  be  sustained  on  the  ground  that 
the  cause  of  action  is  barred,  when  it  clearly  appears  upon  the  face  of  the  pe- 
tition ;  and,  if  not  so  shown,  must  be  raised  by  answer.  This  is  also  true  of 
the  15-year  limitation  urged  by  counsel.  No  possession  is  alleged  or  claimed 
by  plaintiff,  which  must  be  shown,  with  the  claim  or  color  of  title,  before  the 
statute  could  be  pleaded  as  a  bar.  Therefore  the  court  committed  no  error 
in  overruling  the  demurrer. 

At  the  trial,  objection  was  made  by  the  defendant  (plaintiff  in  error)  to  the 
receiving  in  evidence  the  tax-sale  certificate,  the  indorsements  thereon,  and 
the  assignments  of  the  same;  also  to  the  tax  deed  issued  upon  said  tax-sale 
certificates,  and  in  fact  all  the  evidence  tending  to  establish  a  tax  title  or  lien 
on  the  premises  in  question;  and  each  of  these  objections  is  now  urged  as  a 
reason  for  the  reversal  of  the  judgment  rendered  in  the  court  below.  The 
first  question  is,  can  any  of  these  objections  avail  the  defendant?  The  de- 
fendant's answer  set  up  but  two  defenses — First,  a  general  denial;  second, 
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the  statute  of  limitation.  As  to  the  last,  it  being  a  question  of  fact,  and  the 
trial  court  having  found  in  favor  of  the  plaintiff  and  against  the  defendant, 
(plaintiff  in  error,)  we  will  not  consider  this  defense;  and  in  fact  no  error  is 
urged  or  claimed  by  reason  of  the  finding  of  the  court  thereon.  This  leaves 
an  issue  of  fact  only  as  presented  by  the  defendant's  general  denial;  and  this 
brings  us  to  the  inquiry,  what  question  of  fact  the  denial  raised;  and, after  a 
careful  examination  of  the  petition,  we  are  of  the  opinion  that  no  question  of 
fact  was  put  in  issue  thereby. 

The  petition  alleges  the  lawful  assessment  and  levy  of  the  taxes  on  the  prem- 
ises for  all  the  years  from  1861  to  1878,  both  years  inclusive,  and  lawful  tax 
sales  thereunder  for  the  taxes  for  the  years  1861  and  1865;  the  execution  and 
delivery  of  the  tax-sale  certificates  based  upon  said  sales  for  said  years  1861 
and  1865;  that  said  tax-sale  certificates  were  then  outstanding,  in  full  force 
and  effect,  and  were  duly  held  by  Medad  Harvey,  and  the  payment  of  all  the 
taxes,  penalties,  and  charges  under  and  by  reason  of  the  holding  of  said  tax- 
sale  certificates;  the  assignment  and  delivery  of  the  certificates  by  Harvey  to 
Mills;  the  execution  and  delivery  by  the  county  clerk  of  tax  deeds  based  on 
said  tax-sale  certificates  in  due  form. 

Section  128  of  the  Code  of  Civil  Procedure  provides  "that  every  material 
allegation  of  the  petition  not  controverted  by  the  answer  shall,  for  the  pur- 
poses of  the  action,  be  taken  as  true."  And  section  108  of  the  Code  reads  as 
follows:  "Sec.  108.  In  all  actions,  allegations  of  the  execution  of  written  in- 
struments and  indorsements  thereon,  of  the  existence  of  a  corporation  or  part- 
nership, or  of  any  appointment  or  authority,  shall  be  taken  as  true,  unless  the 
denial  of  the  same  be  verified  by  the  affidavit  of  the  party,  his  agent  or  attor- 
ney." The  defendant's  denial  not  being  verified,  as  provided  by  section  108, 
was  of  no  avail  to  them,  for  it  admitted  the  execution  of  the  tax-sale  certifi- 
cates, indorsements  thereon,  the  assignment  of  the  same,  and  the  execution 
of  the  tax  deeds.  This  was  an  admission,  not  only  of  their  execution,  assign- 
ment, and  indorsement,  but  the  legal  effect  of  said  instruments,  and  what 
they  would  fairly  prove  and  establish. 

In  the  case  of  Reed  v.  Arnold,  Justice  Valentine  says :  "  When  the  execu- 
tion of  a  written  instrument  is  admitted  by  the  pleadings,  its  legal  effect  must 
of  necessity  follow;  and  what  its  legal  effect  is,  is  purely  a  question  of  law 
for  the  court  to  determine.  There  is,  then,  no  issue  of  fact  with  reference  to 
the  existence  or  effect  of  the  written  instrument  upon  which  evidence  can  be 
introduced  to  the  jury;  and  evidence  can  never  be  introduced  to  a  jury  except 
in  support  of  some  issue  of  fact  made  by  the  pleadings. "  10  Kan.  104.  Also 
see  Barkley  v.  State,  15  Kan.  100;  also  Pears  v.  Wilson,  23  Kan.  346. 

So,  in  this  case,  the  execution  and  authority  being  admitted,  the  legal  effect 
would  be  a  regular  assessment  and  levy,  and  regular  sale;  and  the  issuing  of 
tax-sale  certificates  based  thereon,  their  assignment  and  indorsement  of  taxes 
paid,  and  the  assignment  of  said  certificates,  and  deed  duly  issued  thereon,  in 
due  form,  is  a  legal  admission  of  a  perfect  tax  record;  and,  this  tax  title  being 
admitted  by  the  defendant's  answer,  the  court  should  have  sustained  defend- 
ant's objections  to  their  introduction,  not  upon  the  grounds  urged,  but  only 
for  the  reason  that  they  were  not  controverted  by  the  answer.  But  the  intro- 
duction <  <  said  record  by  the  plaintiff  was  not  such  an  error  as  would  work 
any  injustice  to  the  defendant.  It  was  simply  proving  what  the  defendant 
had  admitted.  It  was  unnecessary  and  immaterial;  therefore  no  material 
error. 

It  is  therefore  recommended  that  the  judgment  of  the  court  below  be  af- 
firmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 
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Deatherage  and  another  v.  Woods  and  others. 

Same  v.  Henderson  and  others. 

(Supreme  Court  of  Kanxu.    July  9,  1887.) 

1.  Mechanic's  Lien— Statement 

A  statement  for  a  mechanic's  lien  shows,  among  other  things,  as  follows :  "  Name 
of  owner,  George  A.  Woods.  *  *  *  Said  contractors  and  claimants  [Deatherage 
<ft  Ewartl  claim  a  lien  upon  the  following  described  property,  [here  the  property  is 
described,]  for  that  they  did,  under  contract  with  said  owner,  furnish  material  for 
erecting  the  two-story  frame  building  in  and  upon  said  property."  Held,  that  the 
statement  sufficiently  shows  the  owner's  name. 

2.  Same. 

The  statement  itself  is  not  signed  by  the  claimant,  but  immediately  following 
the  statement  is  the  affidavit,  which  is  signed.  Held,  that  the  failure  to  sign  the 
statement  is  unimportant. 

3.  Same. 

The  claimant  is  a  firm,  and  the  statement  is  verified  by  a  member  of  the  firm. 
Held  sufficient 

4.  Same. 

The  statement,  as  thus  made  out,  signed,  and  verified  was  filed  in  the  office  of 
the  clerk  of  the  district  court.    Held  a  sufficient  filing. 

5.  Same. 

Where  a  statement  for  a  mechanic's  lien  is  subject  to  no  objections  except  those 
above  mentioned,  held,  that  it  is  material  error  to  exclude  it  on  the  trial  oi  a  case. 
(Syllabu*  by  the  Court.) 

Error  from  district  court,  Wabaunsee  county. 

This  action  was  brought  in  the  district  court  of  Wabaunsee  county  by 
Charles  P.  Deatherage  and  William  I.  Ewart,  partners,  under  the  firm  name 
of  Deatherage  &  Ewart,  against  George  A.  Woods  and  others,  upon  an  ac- 
count for  lumber  and  building  materials  sold  to  Woods,  and  to  enforce  a 
mechanic's  lien.  The  statement  for  the  mechanic's  lien  was  filed  in  the  office 
of  the  cierk  of  the  district  court  on  July  8,  1885,  and  it  reads  as  follows: 

"Name  of  owner,  George  A.  Woods  ;  name  of  contractors,  Charles  P. 
Deatherage  and  William  I.  Ewart,  partners,  doing  business  in  the  firm  name 
of  Deatherage  &  Ewart;  name  of  claimants,  Charles  P.  Deatherage  and  Will- 
iam I.  Ewart,  partners,  doing  business  under  the  firm  name  of  Deatherage  & 
Ewart.  Said  contractors  and  claimants  claim  a  lien  upon  the  following  de- 
scribed property,  to- wit:  Lots  No.  19  and  20,  of  block  number  5,  in  the  town 
of  Harvey ville,  in  the  county  of  Wabaunsee,  and  state  of  Kansas,  as  platted 
in  the  recorded  plat  of  said  town  now  on  record  in  the  office  of  register  of 
deeds  for  said  county  and  state,  together  with  all  the  hereditaments  and  ap- 
purtenances thereunto  belonging  or  in  anywise  appertaining,  for  that  they 
did,  under  contract  with  said  owner,  furnish  material  for  erecting  the  two- 
story  frame  building  in  and  upon  said  property.  The  amount  claimed  for 
said  materials,  etc.,  and  the  items  thereof,  as  nearly  as  practicable,  are  as  fol- 
lows, as  shown  by  exhibits  A,  B,  C,  and  D,  hereto  attached  and  made  a  part 
hereof,  amounting  in  the  aggregate  to  the  sum  of  $623.19,  being  respectively 
for  the  following  amounts,  to-wit:  Exhibit  A,  $251.18;  Exhibit  B,  $356.71; 
Exhibit  C,  $5.30;  Exhibit  D,  $10.  All  of  said  material  furnished,  and  the 
same  fully  completed,  on  the  twenty-sixth  day  of  May,  1885. 

"State  of  Kansas,  Wabaunsee  county — ss. :  I  do  solemnly  swear  that  the 
foregoing  statement  is  true  in  every  particular,  and  that  said  material  was 
used  in  the  construction  of  said  buildings  and  improvements,  and  that  a  true 
list  of  the  items,  used  therein  is  also  indorsed  hereon,  marked  'Exhibits  A, 
B,  C,  and  D.'    So  help  me  God. 

"William  I.  Ewart,  for  Deatherage  &  Ewart,  Claimant. 

"Subscribed  and  sworn  to  before  me  this  eighth  day  of  July,  A.  D.  1885. 
[Seal.]    "Theo.  S.  Spielman,  Clerk  Dist.  Court." 
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The  Exhibits  A,  B,  C,  and  D  are  as  stated. 

On  the  trial  of  the  case,  which  was  before  the  court  without  a  jury,  the 
plaintiffs  offered  to  introduce  this  statement,  with  the  exhibits  thereto,  in 
evidence,  but  the  defendants  objected  upon  the  following  grounds,  to-wit: 
"That  said  statement  is  incompetent,  irrelevant,  and  immaterial,  and  does 
not  contain  the  name  of  the  owner  of  the  property  sought  to  be  charged  with 
plaintiffs'  lien;  that  said  statement  was  not  signed;  that  said  statement  was 
not  filed  by  the  firm  of  Deatherage  &  Ewart;  that  said  statement  was  filed 
by  William  I.  Ewart  in  his  individual  capacity;  and  that  said  statement  does 
not  show  that  it  was  verified  by  the  affidavit  of  said  Ewart,  either  as  a  part- 
ner or  agent  for  said  firm."  The  court  below  sustained  the  objection,  and 
excluded  the  evidence. 

Upon  the  evidence  introduced,  the  court  below  rendered  judgment  in  favor 
of  the  plaintiffs,  and  against  the  defendant  Woods,  for  the  amount  claimed, 
but  rendered  judgment  in  favor  of  the  defendants,  and  against  the  plaintiffs, 
with  regard  to  the  mechanic's  lien,  and  the  plaintiffs  bring  the  case  to  this 
court  for  review. 

BoUford  &  Williams,  for  plaintiffs  in  error.  Wm.  Thomson,  Q,  Q.  Cor- 
nell, W.  A.  Dooltttle,  and  Hazen  <€•  Isenhari,  for  defendants  in  error, 

Valentine,  J.  The  only  question  involved  in  this  case  is  whether  the 
plaintiffs'  statement  for  a  mechanic's  lien  is  sufficient  or  not.  The  court  be- 
low held  that  it  is  not. 

1.  It  is  claimed  that  the  statement  is  not  sufficient  because  it  does  not  con- 
tain the  name  of  the  owner  of  the  property  sought  to  be  charged  with  the 
plaintiffs'  lien .  We  do  not  think  that  this  claim  is  tenable.  The  state  shows, 
among  other  things,  as  follows:  "Name  of  owner,  George  A.  Woods.  *  *  * 
Said  contractors  and  claimants  [Deatherage  &  Ewart]  claim  a  lien  upon  the 
following  described  property,  [here  the  property  is  described,]  for  that  they 
did,  under  contract  with  said  owner,  furnish  material  for  erecting  the  two- 
story  frame  building  in  and  upon  said  property."  This  is  certainly  a  suffi- 
cient statement  of  the  name  of  the  owner  of  the  property.  It  is  fully  as  defi- 
nite as  the  statute  itself  is. 

2.  It  is  claimed  that  the  statement  is  insufficient  because  it  was  not  signed. 
Now,  the  statute  does  not  require  that  the  statement  shall  be  signed;  and,  if 
the  statement  is  otherwise  sufficient,  the  signature  is  unimportant.  White  v. 
Dumpke,  45  Wis.  454.  The  statute,  however,  requires  that  various  things 
shall  be  shown  by  the  statement,  as  "the  amount  claimed  and  the  items  thereof 
as  nearly  as  practicable,  the  name  of  the  owner,  the  name  of  the  contractor, 
the  name  of  the  claimant,  and  a  description  of  the  property  subject  to  the  lien, 
verified  by  affidavit;"  all  of  which  the  statement  in  this  case  shows.  The 
affidavit  in  this  case  follows  immediately  after  the  statement,  and  the  affidavit 
is  signed  by  one  of  the  plaintiffs,  who  are  partners  in  the  business  of  furnish- 
ing lumber  and  building  materials.  This  would  seem  to  be  sufficient.  White 
v.  Dumpke,  supra;  Hicks  v.  Murray,  43  Cal.  515. 

3.  It  is  claimed,  however,  that  the  statement  is  not  properly  verified  by  af- 
fidavit. The  verification  may  be  a  little  irregular  or  a  little  informal,  and  yet 
we  think  it  is  sufficient.  It  was  verified  by  William  I.  Ewart.  He  is  one  of 
the  plaintiffs  in  this  action,  and  is  one  of  the  partners  who  furnished  the 
building  materials  for  which  this  action  is  brought,  and  for  which  this  lien 
is  claimed.  His  name  indicates  who  he  is,  and  the  evidence  shows  it.  The 
verification  itself  shows  that  he  verified  the  statement  "for  Deatherage  & 
Ewart,  claimant."  This,  we  think,  is  sufficient.  Write  v.  Dumpke,  supra. 
We  suppose  it  will  not  be  claimed  that  the  verification  for  a  firm  should  be 
made  by  all  the  members  of  the  firm.  A  verification  by  any  one  of  them 
would  be  sufficient;  and  probably  a  verification  by  any  agent  of  the  firm  would 
be  sufficient. 
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4.  It  is  further  claimed  that  the  statement  is  insufficient,  for  the  reason 
that  it  was  not  filed  by  the  firm  of  Deatherage  &  Ewart,  but  was  filed  by  Will- 
iam I.  Ewart  in  his  individual  capacity.  We  do  not  think  that  this  claim 
requires  any  discussion.    It  is  not  good. 

The  case  of  Deatherage  v.  Henderson  involves  the  same  questions  as  are 
involved  in  the  case  which  we  have  just  been  considering,  and  the  two  cases 
were  submitted  to  this  court  at  the  same  time.  In  the  last-mentioned  case 
still  another  question  is  presented.  It  is  urged  that,  even  if  it  was  error  on 
the  part  of  the  court  below  to  exclude  the  statement  for  the  mechanic's  lien, 
still  that  the  error  was  immaterial  and  harmless.  Now,  we  cannot  say  that 
the  error  was  immaterial  or  harmless.  By  the  exclusion  of  the  plaintiffs' 
statement  for  a  mechanic's  lien,  their  power  to  maintain  or  enforce  their  lien 
was  utterly  and  hopelessly  overthrown  and  defeated,  whatever  other  evidence 
they  might  have  had  or  might  have  introduced,  and  we  cannot  know  what 
evidence  they  would  have  introduced  if  their  statement  for  a  mechanic's  lien 
had  not  bean  excluded.  Possibly  they  might  have  introduced  a  great  deal 
more.  We  can  say  this,  however:  The  evidence  which  they  did  introduce  did 
not  necessarily  defeat  or  destroy  their  mechanic's  lien;  but,  on  the  contrary, 
it  tended  to  sustain  and  support  it.  It  is  useless  to  comment  upon  this  evi- 
dence, however;  for,  when  the  entire  evidence  is  introduced  of  both  the  plain- 
tiffs and  the  defendants,  it  may  make  a  very  different  showing  from  what 
this  portion  of  the  evidence  already  introduced  by  the  plaintiffs  does.  With 
reference  to  the  questions  that  might  arise  upon  the  evidence  we  would  refer 
to  Phil.  Mech.  Liens,  §§  124-127. 

The  judgments  rendered  in  both  the  above  cases,  so  far  as  they  affect  the 
plaintiffs'  alleged  mechanic's  lien,  will  be  reversed,  and  both  causes  will  be  re- 
manded for  further  proceedings. 

(All  the  justices  concurring.) 


Taylor  v.  Riley. 

(Supreme  Court  of  Kansas.    July  9,  18870 

Husband  and  Wife — Separate  Estate— Estoppel. 

Where  a  husband  executes  a  chattel  mortgage  upon  the  property  of  a  wife  to  se- 
cure a  debt  of  the  husband,  without  the  knowledge  or  consent  of  the  wife,  and  be- 
fore the  mortgage  becomes  due  she  is  informed  by  the  husband  of  the  mortgage,  but 
she  does  not  inform  the  mortgagee  of  the  fact  that  she  is  the  owner  of  the  property, 
and  did  not  consent  to  the  mortgage,  but  does  declare  these  facts  when  the  mort- 
gagee takes  possession  of  the  mortgaged  property,  held,  that  the  wife  is  not  estopped 
irom  setting  up  her  ownership  and  right  of  possession  to  the  property. 

(Syllabus  by  dogston,  C.) 

Error  from  district  court,  Jackson  county. 

Keller  &  Noble,  for  plaintiff  in  error.  Uoaglin  cfe  Crawford,  for  defend- 
ant in  error. 

Clogston,  C.  This  was  an  action  in  replevin  to  recover  the  possession  of 
••ertain  personal  property  in  possession  and  claimed  by  defendant.  Plaintiff's 
petition  is  in  the  usual  form  in  replevin.  The  answer  of  the  defendant  was 
a  general  denial.  Trial  by  jury;  and,  at  the  close  of  the  testimony  of  the 
plaintiff,  the  defendant  demurred  to  the  evidence  of  the  plaintiff,  which  de- 
murrer was  by  the  court  sustained.  And  this  ruling  of  the  court  sustaining 
this  demurrer  is  the  only  question  presented  in  the  record.  The  court,  in 
overruling  the  demurrer,  stated  that  the  demurrer  to  the  evidence  was  sus- 
tained upon  the  sole  ground  that  the  testimony  of  the  plaintiff  herself  showed 
that  she  knew,  before  the  expiration  of  the  lease,  that  the  property  had  been 
mortgaged  to  the  defendant  to  secure  the  rent,  and  that  she  did  not  inform 
the  defendant  it  was  her  property,  or  that  she  objected  to  the  mortgage,  al- 
though she  had  ample  opportunity  to  have  done  so. 
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The  evidence  in  this  case  discloses  the  fact  that  the  husband  of  the  plain- : 
tiff  rented  a  f>rm  of  the  defendant,  on  or  about  March  1, 1884,  for  one  year, 
and  to  secure  the  rent  executed  his  note  and  a  chattel  mortgage  upon  the  prop- 
erty in  controversy.  The  evidence  further  shows  that  this  property  was  the 
sole  and  separate  property  of  the  plaintiff  in  error.  The  plaintiff  test  ified  in  her 
own  behalf  as  follows:  "I  did  not  mortgage  the  property  to  Riley.  I  never 
saw  him  until  after  he  came  back  from  California.  He  went  to  California,  so 
I  was  told,  soon  after  his  sale  of  February,  last  year,  1884.  He  came  back  in 
September,  last  year,  so  I  heard.  I  saw  him  soon  after  his  return  from  Cali- 
fornia, and  frequently  afterwards,  before  March  1,  1885,  but  did  not  speak  to 
him  about  the  property  until  the  day  he  and  a  constable  came  to  get  the  prop- 
erty. 1  forbid  the  constable  or  Mr.  Riley  from  taking  the  property.  I  never 
gave  my  consent  to  this  mortgage.  I  never  knew  in  fact  that  the  mortgage 
was  made  until  Mr.  Riley  and  the  constable  came  after  the  property.  My  hus- 
band said  he  would  mortgage  it.  I  told  him  he  should  not.  I  don't  know 
when  the  mortgage  was  made.  I  had  reason  to  believe,  and  was  informed 
by  my  husband  before  Riley  returned  from  California,  that  a  mortgage  had 
been  made." 

Now,  the  only  question  for  consideration  is,  under  this  testimony  of  the 
plaintiff,  did  the  court  commit  error  in  sustaining  the  demurrer  to  the  evi- 
dence? The  defendant  in  error  insists  that  the  plaintiff  was  estopped  from 
denying  the  mortgage,  although  the  property  belonged  to  her,  because  she 
had  knowledge  that  it  had  been  mortgaged,  and  did  not  disclose  her  owner- 
ship to  Riley  when  he  returned  in  September.  In  this  we  think  the  counsel 
is  in  error.  There  was  no  legal  or  moral  obligation  resting  upon  the  plain- 
tiff to  compel  her  to  disclose  the  fact  that  this  was  her  property,  and  mort- 
gaged without  her  authority.  She  was  in  possession  of  the  property,  and, 
being  in  such  possession,  might  rest  secure  until  the  mortgagee  attempted  to 
take  the  property  from  her  possession .  When  he  did  this,  she  stated  her  right 
and  ownership  to  it.  Before  plaintiff  could  be  estopped,  she  must  have  done 
some  act,  or  had  knowledge  of  acts  being  done,  in  relation  to  this  property, 
which,  at  the  time  they  were  done,  led  Riley  to  believe  that  the  property 
passed  by  the  mortgage.  She  shows  that  she  had  no  knowledge  when  the 
mortgage  was  given.  Riley,  then,  did  not  accept  the  security  and  mortgage, 
for  the  reason  of  any  act,  knowledge,  or  consent  of  the  plaintiff;  and  he  parted 
with  no  property  or  right  by  reason  of  anything  she  did  or  omitted  doing; 
and  there  is  no  evidence  tending  to  show  that  any  benefit  resulting  from  this 
mortgage  passed  to  the  plaintiff.  Then,  how  can  it  be  said  that  she  was  es- 
topped from  setting  up  her  claim  and  right  to  the  property  in  controversy  ? 

We  therefore  recommend  that  the  cause  be  reversed,  and  remanded  to  the 
court  below,  with  the  direction  to  overrule  said  demurrer,  and  for  further 
proceedings  in  accordance  with  the  views  herein  expressed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Shane,  by  her  Next  Friend,  v.  Smith. 
(Supreme  Court  of  Kansas.    July  9,  1887.) 

1.    ASSUMPSIT— SERVICES. 

Where  a  girl  came  from  another  state  at  the  request  of  her  uncle,  to  stay  in  his 
family  and  work  for  him,  under  a  promise  that  she  should  be  taught  to  play  the 
organ  and  sent  to  school,  and  she  came  and  performed,  not  only  the  ordinary  du- 
ties of  the  household,  but  other  work  in  addition  thereto,  for  her  uncle,  the  usual 
presumption,  that  where  a  near  relative  is  taken  into  the  family  of  another  no 
compensation  was  intended  to  be  made  for  services  by  one  to  the  other,  beyond 
that  received  during  the  time  they  were  rendered,  is  overcome  by  such  promise. 
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2.  Same. 

Where  an  uncle  charges  his  niece  for  the  time  she  is  absent  from  her  ordinary 
work,  and  with  articles  of  clothing  furnished  her,  and  with  other  items,  it  is  some 
evidence  that  he  regards  and  treats  her  as  a  servant  as  contradistinguished  from  a 
relative  living  in  the  family. 

3.  Same. 

Where  one  performs  services  for  another,  to  be  paid  for  in  a  particular  way,  upon 
refusal  to  pay  in  the  manner  agreed  upon,  the  one  performing  such  services  is  en- 
titled to  compensation  in  money  for  what  such  services  are  reasonably  worth. 
(Syllabus  by  Jlolt,  C.) 

Error  from  district  court,  Graham  county. 

This  case  was  first  tried  in  a  justice's  court.  Judgment  for  plaintiff  in 
error.  Appealed  to  the  district  court  of  Graham  county,  and  at  the  Novem- 
ber term  was  tried  by  the  court,  a  jury  being  waived.  Plaintiff  introduced 
his  testimony.  No  testimony  was  offered  by  defendants.  Judgment  was  ren- 
dered against  plaintiff  for  costs.  Motion  for  a  new  trial  overruled.  Plaintiff 
brings  the  case  here  for  review.  The  testimony  introduced  showed  that  de- 
fendant and  his  wife  lived  in  Graham  county,  Kansas.  He  sent  a  letter  to 
plaintiff,  who  is  a  niece  of  defendant's  wife,  with  fifteen  dollars  inclosed,  to 
pay  her  fare  from  Missouri,  where  she  lived,  to  the  home  of  defendant.  He 
promised  in  the  letter  that  if  she  would  come  to  Kansas  he  would  teach  her 
to  play  the  organ,  and  send  her  to  school.  She  came  in  March,  1884,  and  staid 
with  the  defendant  until  June,  1885,  when  she  left,  because  her  aunt  whipped 
her  for  keeping  company  with  a  young  man  who  was  objectionable  to  her  aunt. 
It  appears  in  testimony  that  she  did  not  learn  to  play  the  organ,  but,  in  at- 
tempting to  play  at  one  time,  she  in  some  way  injured  the  pedal,  and  her  aunt 
would  not  let  her  go  near  the  organ  after  that;  that  she  did  not  go  to  school, 
although  a  school  was  being  kept  about  a  mile  and  a  quarter  from  the  home 
of  the  defendant.  When  she  asked  if  she  might  go  to  school,  she  was  told 
that  they  were  too  busy  to  have  her  go  at  that  time.  The  girl  did  the  ordinary 
work  of  the  house,  and  in  addition  herded  the  cattle  of  the  defendant  both  in 
summer  and  winter.  The  defendant,  who  carried  the  mail,  was  absent  from 
home  a  good  part  of  the  time.  They  had  not  paid  her  any  wages,  nor  had  she 
asked  for  any,  and  she  said  she  was  used  and  treated  as  one  of  the  family  in 
one  part  of  her  testimony,  and  in  another  part  that  she  was  treated  as  a  hired 
girl.  At  one  time  she  was  offered  two  dollars  per  week  if  she  would  work 
elsewhere.  She  left,  she  testified,  not  because  she  had  not  received  wages, 
nor  because  she  had  not  been  sent  to  school,  nor  yet  because  she  had  not  been 
taught  to  play  the  organ,  but  because  she  would  not  take  a  whipping  from  any 
one.  On  the  trial  of  the  case  before  the  justice,  the  defendant  introduced  a 
kind  of  memoranda,  as  he  called  it,  not  as  a  set-off  or  counter-claim,  although 
it  was  filed  with  the  justice;  and  on  that  paper,  whatever  it  may  have  been, 
there  was  a  statement  of  items  furnished  to  the  plaintiff,  including  clothes, 
shoes,  and  gloves.  She  was  also  charged  with  the  days  that  she  was  absent 
from  her  work,  and  weeks  that  she  was  sick,  medicine  that  they  had  fur- 
nished her,  and  chairs  that  she  had  broken  by  her  carelessness,  etc. 

H.  J.  Hanoi,  for  plaintiff  in  error,  F.  D.  Turk  and  8.  J.  Osborne,  for 
defendant  in  error. 

Holt,  C.  The  evidence  shows  that  plaintiff  came  from  Missouri  at  the  re- 
quest of  defendant,  and  performed  the  ordinary  household  work  in  defend- 
ant's family  and  also  herded  his  cattle  at  all  seasons  of  the  year,  under  the 
promise  of  being  sent  to  school  and  taught  to  play  the  organ.  Defendant 
neither  sent  her  to  school,  nor  taught  her  to  play  the  organ,  but  failed  in  every 
way  to  fulfill  his  contract  with  her.  Upon  the  failure  of  the  defendant  to  pay 
in  the  particular  way  agreed  upon ,  then  the  plaintiff  is  entitled  to  compensation 
in  money  upon  refusal  to  pay  in  the  way  specified.  Stone  v.  Stone,  43  Vt.  180. 
There  was  no  time  agreed  upon  that  she  should  work  for  defendant.    When 
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one  is  hired  for  an  indefinite  period,  the  party  employed  can  leave  at  any  time, 
without  giving  any  reason  therefor.    Kirk  v.  Hartman,  63  Pa.  St.  97. 

The  defendant  in  error  urges  that  because  of  the  relation  existing  between 
plaintiff  and  defendant,  and  the  fact  that  plaintiff  was  one  of  the  defendant's 
family,  she  ought  not  to  recover  in  this  action.  We  believe  that  where  a  near 
relative  is  taken  into  the  family,  and  treated  as  a  member  thereof,  there  is  a 
strong  presumption  created  that  no  payment  or  compensation  was  intended  to 
be  made  for  services  by  one  to  the  other,  beyond  that  received  during  the  time 
they  were  rendered ;  and  it  will  take  clear  and  satisfactory  proof  to  remove 
the  presumption  that  their  relation  was  one  of  near  relatives  in  the  same  fam- 
ily, rather  than  of  master  and  servant.  Ayres  v.  Hull,  5  Kan.  419;  Green- 
well  v.  Ureenwell,  28  Kan.  413,  675;  Hall  v.  Finch,  29  Wis.  278;  Williams 
v,  Hutchinson,  3K.Y.  319.  The  nearer  the  relation  the  stronger  the  pre- 
sumption that  they  regard  themselves,  and  are  to  be  treated,  as  members  of 
the  same  family,  and  not  as  master  and  servant.  On  the  other  hand,  the 
more  distant  the  relation  the  weaker  the  presumption  that  they  are  to  be  treated 
as  members  of  the  same  family.  In  the  case  of  Ayres  v.  Hull,  cited  and  re- 
lied upon  by  defendant,  the  relation  of  brother  and  sister  existed;  very  much 
stronger  than  that  of  uncle  and  niece  by  marriage,  as  in  this  case.  In  recog- 
nizing the  ordinary  rule,  the  court  says  in  that  case:  "So  many  considerations, 
other  than  those  of  a  mere  pecuniary  character,  enter  into  the  minds  of  persons 
closely  related  in  making  up  the  family,  that  it  would  be  both  dangerous  and 
violent  to  infer  a  promise  from  the  kindly  and  sociable  acts  growing  out  of 
such  relations."  But  the  court  also  says  in  the  same  opinion:  "*  *  * 
There  is  not  one  word  of  testimony  tending,  in  the  slightest  degree,  to  show 
either  an  express  promise  to  pay,  or  a  specific  contract,  or  that  there  was  any 
understanding  that  the  decedent  was  to  pay  for  the  services  rendered,  or 
that  the  relation  of  debtor  and  creditor  was  growing  up  between  the  parties." 

In  this  case  there  was  a  distinct  promise  to  pay,  not  in  money,  but  payment 
that  would  have  been  of  as  much  value,  at  least  to  a  girl  just  growing  into 
young  womanhood.  Some  of  the  evidence  tends  to  show  that  she  was  re- 
quired to  do  and  did  do  more  than  the  ordinary  labor  of  a  well-ordered  house- 
hold, and  the  paper  that  defendant  filed  with  the  justice  of  the  peace  before 
whom  this  cause  was  first  tried,  whether  an  account  kept  against  plaintiff,  or 
a  simple  memoranda,  as  he  claimed  it  to  be,  plainly  shows  from  the  items 
therein  contained  that  at  one  time  he  regarded  her  as  his  hired  servant.  He 
charged  her  for  clothing,  medicines,  doctor's  bills,  lost  time,  and  furniture  she 
carelessly  destroyed. 

There  was  testimony  showing  the  value  of  plaintiff's  services  sufficient  to 
have  authorized  a  judgment  in  her  favor.  The  plaintiff  was  only  13  years 
old  when  she  began  to  work  for  defendant,  and  it  may  be,  when  the  evidence 
of  defendant  is  offered  in  another  trial  of  the  case,  the  cause  of  action  estab- 
lished by  the  evidence  of  plaintiff  may  be  fully  met  and  overborne;  but, 
under  the  testimony  brought  here,  the  court  erred  in  rendering  judgment  for 
the  defendant. 

It  is  recommended  that  the  judgment  of  the  court  below  be  reversed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Duncan  v.  Gillette. 

{Supreme  Court  of  Kansas.    July  9,  1887.) 

Taxation— Tax  Deed— Validity. 

A  tax  deed  executed  in  pursuance  of  chapter  196  of  the  Laws  of  1872,  which  fails 
to  recite  that  the  prescribed  notice  had  been  given,  that  payment  was  made  by  the 
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purchaser  of  the  price  bid  for  the  land,  that  the  treasurer  had  made  to  the  pur- 
chaser, a  certificate  of  the  sale,  and  that  such  certificate  had  been  presented  to  the 
county  clerk  for  the  purpose  of  obtaining  a  deed,  is  void  upon  its  face,  notwith- 
standing that  it  recites  the  conclusion  that  the  sale  was  begun  and  held  in  con- 
formity with  the  provisions  of  the  act. 

(Si/l/abu9  by  the  (hurt.) 

Error  from  district  court,  Shawnee  county. 

This  was  an  action  in  the  nature  of  ejectment,  brought  by  Kate  Gillette 
against  Charles  N.  Duncan  to  recover  possession  of  theS.  W.  \  of  the  S.  E.  \  of 
section  28,  in  township  12,  range  15,  in  which  the  plaintiff  alleged  that  she  was 
the  owner  in  fee  of  the  premises,  and  entitled  to  their  possession,  and  that 
the  defendant  unlawfully  kept  her  out  of  it,  which  averments  were  denied  in 
the  answer  of  the  defendant.  On  January  4,  1886,  the  cause  came  on  for  a 
second  trial  in  the  superior  court  without  a  jury,  and  upon  the  trial  it  was 
stipulated  and  agreed  by  the  parties  that  the  plaintiff  was  the  owner  in  fee 
anil  entitled  to  recover,  unless  a  certain  tax  deed  was  valid  on  its  face;  and 
that,  if  said  tax  deed  was  good  upon  its  face,  the  defendant  was  entitled  to 
recover.    The  following  is  said  tax  deed: 

"Know  ail  men  by  these  presents  that  whereas,  the  following  described  real 
property,  viz.,  the  south-west  quarter  of  the  south-east  quarter  of  section  28, 
township  12,  range  15  east,  situated  in  the  county  of  Shawnee  and  state  of 
Kansas,  was  subject  to  taxation  for  the  year  A.  D.  1868;  and  whereas,  the  taxes 
assessed  upon  said  real  property  for  the  year  1868  aforesaid  remain  due  and 
unpaid  at  the  date  of  the  first  sale  hereinafter  mentioned;  and  whereas,  the 
treasurer  of  said  county  did,  on  the  sixth  day  of  May,  A.  D.  1869,  by  virtue  of 
the  authority  in  him  vested  by  law,  at  the  sale  begun  and  publicly  held  on  the 
first  Tuesday  of  May,  1869,  expose  to  public  sale  at  the  county-seat  of  said 
county,  in  substantial  conformity  witli  all  the  requisitions  of  the  statute  in 
such  case  made  and  provided,  the  real  property  above  described,  for  the  pay- 
ment of  taxes,  interest,  and  costs  then  due  and  unpaid  on  said  property;  and 
whereas,  at  the  time  and  place  aforesaid,  the  real  property  above  described 
could  not  be  sold,  for  the  amount  of  said  taxes,  penalty,  and  charges  thereon, 
to  any  person  or  persons,  in  any  parcel  or  parcels,  at  said  public  sale,  or  any 
adjourned  sale  thereof,  the  said  lands  above  described  were  bid  off  by  H.  T. 
Beman,  county  treasurer  of  Shawnee  county,  state  of  Kansas,  for  the  sum  of 
three  dollars  and  fifty-nine  cents,  being  the  whole  amount  of  taxes,  interest, 
and  costs  then  due  and  remaining  unpaid  on  said  real  property,  for  said  county 
of  Shawnee,  in  said  state  of  Kansas;  and  whereas,  the  said  real  property  re- 
mained unredeemed  for  the  term  of  five  years  next  preceding  the  sale  next 
hereinafter  mentioned,  and,  no  person  having  offered  to  redeem  or  purchase 
the  same  for  the  taxes,  costs,  and  penalties  due  thereon,  the  treasurer  of  said 
county  of  Shawnee  did,  on  the  seventh  day  of  May,  A.  D.  1875,  at  the  sale  be- 
gun  and  publicly  held  on  the  seventh  day  of  May,  A.  D.  1875,  at  the  front 
door  of  the  court-house  of  said  county,  at  the  county-seat  of  said  county,  in 
conformity  with  all  the  provisions  of  an  act  entitled  "An  act  to  provide  for 
the  sale  of  lands  for  taxes  due  and  unpaid  thereon,"  approved  February  27, 
1872,  sell  said  real  property  at  public  auction  to  J.  B.  Webber  for  the  sum  of 
two  and  25-100  dollars,  the  said  J.  B.  Webber  being  the  highest  bidder  for 
cash  for  said  real  estate  at  said  sale;  now,  therefore,  I,  P.  I.  Bonebrake, 
county  clerk  of  the  county  aforesaid,  for  and  in  consideration  of  the  sum  of 
two  dollars  and  twenty-five  cents  to  the  treasurer  paid  as  aforesaid,  and  by 
virtue  of  the  statute  in  such  case  made  and  provided,  have  granted,  bar- 
gained, and  sold,  and  by  these  presents  do  grant,  bargain,  and  sell,  unto  the 
said  J.  B.  Webber,  his  heirs  and  assigns,  the  real  property  last  hereinbefore 
described,  to  have  and  to  hold  unto  him,  the  said  J.  B.  Webber,  his  heir? 
and  assigns,  forever,  subject,  however,  to  all  rights  of  redemption  provided 
by  law. 
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"In  witness  whereof  I,  P.  I.  Bonebrake,  county  clerk  as  aforesaid,  by  vir- 
tue of  the  authority  aforesaid,  have  hereunto  subscribed  my  name,  and  affixed 
the  official  seal  of  said  county,  on  this  twenty-sixth  day  of  May,  A.  D.  1875. 

"P.  I.  Bonebrake,  County  Clerk, 
"Geo.  B.  Holmes, 
"R.  H.  Waterman, 

"Witnesses." 

(Here  follows  acknowledgment.) 

The  foregoing  tax  deed  was  all  the  evidence  offered  by  either  party,  and 
thereupon  the  court  found  that  the  tax  deed  was  void  upon  its  face.  The  de- 
fendant moved  to  vacate  and  set  aside  the  finding,  and  also  for  a  new  trial. 
These  motions  were  overruled  by  the  court,  and  judgment  entered  in  favor  of 
the  plaintiff  according  to  the  prayer  of  her  petition.  Exceptions  were  taken 
to  the  rulings  of  the  court,  and  the  defendant  is  prosecuting  this  proceeding 
for  a  reversal  of  that  judgment. 

H.  H.  Harris,  for  plaintiff  in  error.    A.  Bergen,  for  defendant  in  error. 

Johnston,  J.  The  decision  of  this  case  depends  upon  the  validity  of  a  tax 
deed  executed  on  May  26,  1875,  by  P.  I.  Bonebrake,  who  was  then  county 
clerk  of  Shawnee  county,  to  J.  B.  Webber,  who  subsequently  conveyed  the 
land  to  the  plaintiff  in  error.  According  to  the  stipulation  of  the  parties,  the 
plaintiff  in  error  is  entitled  to  recover,  unless  the  tax  deed  is  void  on  its  face, 
in  which  event  the  judgment  should  be  in  favor  of  the  defendant  in  error, 
who  claims  title  under  the  original  patentee  of  the  land.  The  tax  deed  pur- 
ports to  have  been  issued  under  chapter  196  of  the  Laws  of  1872,  which  pro- 
vides that  where  lands  or  town  lots  that  have  been  sold  for  any  taxes  due 
thereon  are  bid  in  by  the  county,  and  have  remained  unredeemed  for  five  years 
after  such  sale,  without  any  one  offering  to  purchase  the  same  for  the  taxes, 
penalties,  and  costs,  it  becomes  the  duty  of  the  county  treasurer  to  sell  such 
lands  or  town  lots  at  public  auction  to  the  highest  bidder  for  cash.  A  pre- 
requisite to  the  sale  is  stated  in  section  1  of  this  act,  where  it  is  said  that  the 
treasurer  may  sell,  "after  having  first  given  at  least  four  weeks'  notice  of 
such  sale,  and  of  the  property  to  be  sold,  with  a  statement  of  the  taxes,  pen- 
alties, and  costs  due  on  such  lands  or  town  lots  to  the  date  of  such  sale,  in 
some  newspaper  of  general  circulation  in  such  county,  or,  if  there  be  no  such 
newspaper  in  such  county,  then  by  written  or  printed  hand-bills  put  up  in 
one  or  more  public  places  in  each  township  in  such  county."  In  section  2  au- 
thority is  given  for  the  making  of  the  tax  deed,  and  some  of  the  acta  precedent 
to  its  execution  are  stated  as  follows:  "On  payment,  by  the  purchaser,  of  the 
price  bid  for  any  such  land  or  lot,  the  treasurer  shall  make  to  such  purchaser 
a  certificate  in  writing  of  such  sale,  on  presentation  of  which  to  the  clerk  of 
the  county  commissioners  of  such  county  it  shall  be  the  duty  of  such  clerk  to 
execute  to  such  purchaser  a  deed  under  the  seal  of  said  county  conveying  such 
land  or  lot  to  such  purchaser, "  etc.  The  validity  of  the  deed  before  us  is 
challenged  because  it  fails  to  show  that  the  required  notice  was  given,  that 
the  payment  was  made  by  the  purchaser  of  the  price  bid  for  such  land,  that 
the  certificate  in  writing  of  such  sale  by  the  treasurer  had  been  made  to  the 
purchaser,  and  the  presentation  of  the  certificate  to  the  county  clerk  of  the 
county  in  which  the  land  is  situate.  We  regard  these  omissions  to  be  fatal  to 
the  tax  deed.  It  should  show  upon  its  face  that  the  requirements  of  the  stat- 
ute had  been  substantially  complied  with.  No  sale  could  be  made  until  the 
statutory  notice  had  been  given.  The  county  clerk  had  no  authority  to  exe- 
cute a  deed  until  payment  had  been  made  by  the  purchaser  of  the  amount  of 
his  bid,  nor  until  the  treasurer  had  made  a  certificate  to  the  purchaser  of  such 
sale  and  payment,  and  not  then  until  the  certificate  had  been  presented  to  him 
for  that  purpose. 

v  1  lp.no.7—  31 
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Douglass  v.  Wilson,  31  Kan.  565,  3  Pac.  Rep.  330,  is  quite  analogous  to 
the  present  case.  It  arose  under  chapter  43  of  the  laws  of  1879,  which  was 
enacted  for  substantially  the  same  purpose  as  the  act  of  1872.  It  was  there 
provided  that  where  lands  or  town  lots  have  been  sold  for  taxes  and  bought 
in  by  the  county,  and  shall  be  unredeemed  for  three  years  from  the  date  of 
the  sale,  and  no  person  should  offer  to  purchase  the  lands  or  lots  for  the  taxes, 
penalties,  and  costs  due  thereon,  that  the  county  commissioners  of  the  county 
where  the  lands  or  lots  are  located  might  permit  the  owner,  his  agent  or  at- 
torney, to  redeem  the  same,  or  might  authorize  the  county  treasurer  to  exe- 
cute, and  the  county  clerk  to  assign,  tax-sale  certificates  for  such  lands  or 
town  lots,  for  any  sum  less  than  the  legal  tax,  and  interest  thereon,  as  in 
their  judgment  should  be  for  the  best  interest  of  the  county.  The  court  held 
that,  in  order  that  a  tax  deed  executed  under  that  law  shall  be  valid,  the  lands 
or  lots  sold  must  have  remained  in  the  hands  of  the  county  unredeemed  for  at 
least  three  years  after  the  date  of  the  sale  before  any  authority  can  be  given 
by  the  county  commissioners  to  the  county  treasurer,  or  the  county  clerk,  to 
assign  the  tax-sale  certificate;  and  also  held  that  a  deed  which  failed  to  show 
that  no  person  offered  to  pay  the  whole  amount  of  such  taxes,  penalties,  and 
costs,  and  that  the  county  commissioners  had  authorized  the  county  treasurer 
to  receive  a  less  amount  than  the  amount  of  the  taxes,  penalties,  and  costs, 
and  that  the  county  commissioners  had  authorized  the  county  treasurer  to  ex- 
ecute, and  the  county  clerk  to  assign,  the  tax-sale  certificate,  and  that  the 
same  was  done  in  pursuance  of  such  authority,  is  void  upon  its  face.  The 
omitted  recitals  thus  held  to  be  fatal  to  that  deed  are  no  more  important  or 
essential  than  those  which  are  lacking  in  the  present  one,  and  therefore  that 
decision  practically  disposes  of  this  case. 

The  plaintiff  in  error  claims  that  the  defects  in  the  deed  are  remedied  by 
the  general  recital  therein  that  the  sale  was  begun  and  publicly  held  in  con- 
formity with  the  provisions  of  the  act  of  1872.  It  is  to  be  observed  that  this 
recital  refers  only  to  the  commencement  and  holding  of  the  sale,  and  has  no 
reference  to  the  necessary  steps  to  be  taken  before  and  after  the  sale;  nor 
does  it  state  that  the  sale  itself  conformed  to  the  requirement  of  the  statute. 
However,  if  it  were  applicable  to  all  the  acts  and  proceedings  of  the  officers, 
we  think  it  would  still  be  insufficient  to  accomplish  the  purpose  claimed  for 
it.  The  officer  exercised  a  naked  statutory  power,  and  he  should  recite  in  the 
deed  all  facts  essential  to  the  sale  and  conveyance  of  the  land.  It  is  not 
enough  for  the  officer  to  state  his  mere  conclusion  that  he  has  complied  with 
the  law  in  exercising  the  power  conferred  by  the  statute.  The  deed  should 
state  facts,  and  not  opinion,  and  should  recite  all  prerequisite  facts,  leaving 
to  the  proper  tribunal  the  determination  as  to  whether  those  facts  show  a 
sufficient  compliance  with  the  law.  We  must  hold  the  deed  to  be  void  upon 
its  face;  and,  in  support  of  our  conclusion,  we  refer  to  the  well-considered 
opinion  of  the  judge  of  the  superior  court  in  delivering  the  judgment  in  the 
case,  (3  Kan.  Law  J.  56,)  and  also  Spurlock  v.  Allen,  49  Mo.  178;  Abbott  v. 
Doling,  Id.  302;  Large  v.  Fisher,  Id.  307;  Cooley,  Tax'n,  353. 

The  judgment  of  the  superior  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Van  Vliet  and  another  v.  Halset  and  others, 

{Supreme  Court  of  Kansas.    July  9,  1887.1 

Fraudulent  Conveyances — Intent. 

Real  property  conveyed  before  judgment  cannot  be  subject  to  the  payment  of 
such  judgment,'  without  it  is  alleged  and  proved  that  it  was  conveyed  with  intent 
to  prevent  the  judgment  being  enforced  against  it. 
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2.  Same. 

Held,  in  this  case,  that  there  is  no  such  cause  of  action  stated  in  the  petition  of 
the  plaintiff  in  error. 

(Syllabus  by  Simpson,  O.) 

Error  from  district  court,  Leavenworth  county. 

On  the  eighteenth  day  of  February,  and  at  the  February  term,  1873,  of  the 
district  court  of  Leavenworth  county,  Stewart  Van  Vliet  recovered  a  judg- 
ment against  Madison  Mills  for  the  sum  of  $2,575.21.  At  this  time  Madison 
Mills  was  the  owner  of  the  S.  E.  \  of  section  13,  township  9,  of  range  22,  of 
land  situated  in  Leavenworth  county.  This  judgment  became  a  lien  on  said 
land.  On  the  eighteenth  day  of  April,  1873,  Madison  Mills,  while  on  his 
death-bed,  and  a  few  days  before  his  death,  without  any  consideration,  other 
than  the  promise  of  Robert  Halsey,  a  brother-in-law,  to  pay  the  incumbrances 
and  liens  on  the  lands  of  Mills  in  Leavenworth  county,  conveyed  this  land, 
with  other  tracts,  to  Robert  Halsey.  Madison  Mills  died  on  the  twenty-eighth 
day  of  April,  1873.  That  execution  was  issued  on  said  judgment  of  Stewart 
Van  Vliet  against  Madison  Mills.  On  the  twentieth  day  of  May,  1873,  A.  C. 
Van  Duyn  was  duly  appointed  administrator  of  the  estate  of  Madison  Mills. 
On  the  eleventh  day  of  October,  1875,  said  judgment  was  revived  against  the 
administrator  of  the  estate  of  Madison  Mills.  May  3, 1880,  the  land  was  sold 
under  an  execution  issued  on  said  judgment,  to  Levi  Wilson,  to  whom  said 
judgment  had  been  assigned  for  collection  only,  he  being  a  friend  of  said 
Van  Vliet,  and  consenting  to  act  as  a  trustee  for  him.  This  sale  was  held 
void,  and  the  judgment  declared  not  to  be  a  lien  on  said  land  by  this  court  in 
the  case  of  Halsey  v.  Van  Vliet,  27  Kan.  474. 

On  the  third  of  April,  1874,  the  judgment  of  Van  Vliet  against  Mills  was 
duly  exhibited  in  the  probate  court  of  Leavenworth  county  against  the  estate 
of  Madison  Mills,  and  on  the  sixth  day  of  April,  1874,  said  judgment  was  al- 
lowed as  a  demand  against  said  estate  for  the  sum  of  $2,843.43,  and  assigned 
to  the  fourth  class  of  debts,  and  ordered  paid  in  the  due  course  of  administra- 
tion. There  was  not  sufficient  personal  property  belonging  to  the  estate  of 
Madison  Mills  in  Kansas  to  pay  the  costs  of  administration.  That,  at  the 
time  of  the  conveyance  of  this  land  by  Mills  to  Halsey,  both  the  grantor  and  the 
grantee  were  non-residents  of  the  state  of  Kansas,  and  all  the  defendants  ex- 
cept Van  Duyn  and  Kelly  are  non-residents. 

When  Mills  conveyed  this  tract  to  Halsey  he  owned  other  lands,  on  which 
Halsey  held  a  mortgage  to  secure  a  note  for  $18,000,  then  due  from  said  Mills. 
This  mortgage  and  note  Halsey  assigned  to  Dennis  town,  who  commenced  an 
action  to  foreclose  said  mortgage  in  the  Leavenworth  district  court  on  the 
seventh  day  of  July,  1873,  and  this  action  resulted  in  a  judgment  against  A. 
C.  Van  Duyn,  as  administrator  of  the  Mills  estate,  and  a  decree  ordering  the 
sale  of  the  mortgaged  premises.  The  amount  realized  from  the  sale  of  the 
mortgaged  premises  was  not  sufficient  to  pay  the  judgment  and  costs,  and  a 
general  execution  issued  for  the  balance  on  the  eleventh  day  of  August,  1874, 
and  the  land  sought  now  to  be  subjected  to  the  payment  of  Van  Vliet's  judg- 
ment was  levied  upon  and  sold  as  the  property  of  the  estate  of  Mills;  and  it 
is  alleged  that  this  was  done  by  direction  of  Robert  Halsey,  who  was  not  a 
party  to  the  foreclosure  action. 

This  land  was  bid  off  to  Dennistown,  the  sale  confirmed,  and  a  sheriff's 
deed  executed  to  Dennistown  on  the  fifteenth  of  January,  1875.  Dennistown 
died  during  the  year  1875.  Mrs.  C.  M.  Bell  and  Mrs.  Margaret  Morris  are 
the  heirs  at  law  of  Dennistown.  Dr.  C.  M.  Bell,  the  husband  of  one  of  the 
daughters  of  Dennistown,  claims  to  have  obtained  a  deed  of  Robert  Halsey, 
during  the  year  1883,  for  the  land;  that  Washington  D.  Kelly  is  the  agent  of 
Dr.  C.  M.  Bell,  and  is  in  the  possession  and  control  of  said  land,  and  to 
strengthen  the  title  of  Bell  has  purchased  tax -sale  certificate  of  1882,  and  re- 
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fuses  to  permit  the  plaintiff  to  pay  the  same.  On  the  eighth  day  of  March, 
1876,  Robert  Halsey  made  a  general  assignment  of  his  property,  both  real  and 
personal,  for  the  benefit  of  his  creditors,  and  returned  an  inventory  into  court 
in  the  city  of  New  York  of  the  same  under  oath;  stating  that  he  owned  real 
estate  in  New  York  and  Pennsylvania,  but  making  no  mention  of  any  real 
estate  owned  by  him  in  Kansas.  Afterwards,  in  1877,  he  made  a  supplement 
inventory  under  oath  of  property  omitted  in  the  first,  and  no  mention  is  made 
of  this  particular  tract  of  land.  At  the  same  time  he  made  schedules  of  all 
debts  due  him,  with  the  name  of  the  debtors,  but  did  not  assert  or  pretend 
that  Madison  Mills  owed  him  one  cent.  That  Geo.  W.  Powers,  who  was 
originally  the  assignee  of  Halsey,  was  succeeded  by  James  S.  Greeves,  who  is 
now  assignee,  and  represents  the  property  of  the  estate  of  Halsey;  and  that 
the  outstanding  debts  of  Halsey  amount  to  many  thousand  dollars. 

The  plaintiffs  in  error  aver  that  they  are  judgment  creditors  of  Madison 
Mills,  and  of  his  estate;  that  said  judgment  has  been  revived,  probated,  and 
allowed  against  the  administrator  of  the  estate  of  Mills;  that  said  adminis- 
trator refuses  to  take  any  steps  to  subject  said  land  to  the  payment  of  the 
debts  of  said  Madison  Mills,  and  to  the  payment  of  said  judgment,  allowance, 
and  demand  of  Van  Vliet;  that  said  administrator  has  not  now,  or  never  had, 
any  money  or  property  of  the  estate  of  Madison  Mills  which  could  have  been 
applied  to  the  payment  thereof. 

The  plaintiffs  pray  that  they  have  judgment  for  the  amount  due  Van  Vliet, 
and  that  they  be  declared  judgment  creditors  of  Mills,  and  his  estate,  for  the 
amount  due  Van  Vliet;  that  the  plaintiffs  in  error's  demands  be  declared  a 
lien  upon  said  land;  that  said  land  be  declared  the  property  of  the  estate  of 
Madison  Mills;  that  the  improvement  made  upon  said  land  be  declared  an 
equitable  lien  thereon,  and  the  value  thereof  be  decreed  to  be  paid  to  the 
plaintiffs  in  error;  that  all  of  said  defendants  be  required  to  set  up  their  rights 
and  equities  to  said  land;  that  the  deeds  thereto  held  by  said  defendants  be 
declared  void,  and  that  the  said  defendants,  and  all  others  claiming  under 
tbem,  be  barred  and  foreclosed  of  any  and  all  right,  after  a  sale  of  the  same 
under  plaintiffs'  judgment  and  demand;  and  for  costs  and  other  relief;  and 
that  said  land  may  be  ordered  sold  to  pay  the  judgment  in  error. 

The  defendants  in  error  demur  to  the  petition,  and  assign  the  following 
causes:  (1)  That  the  court  has  no  jurisdiction  of  the  subject  of  the  action; 
(2)  that  there  is  a  defect  of  parties  plaintiff;  (3)  that  there  is  a  defect  of 
parties  defendant;  (4)  that  several  causes  of  action  are  improperly  joined;  (5) 
that  the  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  sustained,  and  the  plaintiffs  bring  the  case  here,  assign- 
ing as  error  the  ruling  of  the  district  court  sustaining  the  demurrer. 

W.  Qreen,  for  plaintiff  in  error.  Lucien  Baker,  E.  sailings,  and  /.  H. 
Gilpatrick,  for  defendants  in  error, 

Simpson,  C.  We  confess  our  inability  to  determine  with  any  degree  of  pre- 
cision the  cause  of  action  stated,  or  attempted  to  be  set  forth,  in  the  petition 
filed  in  this  case  in  the  district  court  of  Leavenworth  county  by  the  plaintiff 
in  error.  The  prayer  for  relief,  instead  of  affording  some  indication  to  the 
cause  of  action  alleged,  is  as  confusing  as  the  statement  of  facts,  and  all  we 
can  do  is  to  pass  upon  all  the  allegations  of  the  petition  as  they  are  recited. 
The  plaintiff  in  error  Van  Vliet  alleges  that  he  recovered  a  judgment  against 
Madison  Mills  at  the  February  term  of  the  district  court  of  Leavenworth 
county,  and  on  the  eighteenth  day  of  February,  for  $2,575.21  and  costs,  and 
that  said  judgment  has  not  been  paid  or  reversed,  and  that  the  same  is  in  full 
force  and  effect;  that  Mills  died  on  the  twenty-eighth  day  of  April,  1873,  at 
his  residence  in  New  York  city;  that  on  the  twentieth  "day  of  May,  1873, 
A.  C.  Van  Duyn  was  duly  appointed  administrator  of  the  estate  of  Mills  by 
the  probate  court  of  Leavenworth  county;  that  on  the  eleventh  day  of  Octo- 
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ber,  1875,  said  judgment  in  favor  of  Van  Vliet  was  revived  against  Yan 
Duyn  as  administrator  of  the  estate  of  Mills;  that  on  the  third  day  of  April, 
1874,  the  said  judgment  was  duly  exhibited  against  the  estate  of  Mills  in  the 
probate  court  of  Leavenworth  county,  and  on  the  sixth  day  of  April,  1874, 
was  duly  probated  and  allowed,  and  the  estate  was  adjudged  to  be  indebted 
to  Van  Vliet  in  the  sum  of  #2,843.43;  and  said  judgment  was  assigned  by 
said  probate  court  to  the  fourth  class  of  debts  against  said  estate,  and  ordered 
to  be  paid  in  due  course  of  administration. 

Among  the  numerous  prayers  for  relief  contained  in  the  petition  is  one  for 
judgment  for  the  amount  due  and  allowed  and  adjudged  to  said  Van  Vliet  by 
the  courts  aforesaid,  (meaning  the  probate  and  district  courts  of  Leavenworth 
county.)  Now,  whatever  had  been  in  the  mind  of  the  pleader,  it  is  perfectly 
evident  that  this  action  was  not  intended  as  a  suit  on  the  judgment  of  Van 
Vliet  against  Madison  Mills.  It  alleges  the  judgment;  its  revivor  against  the 
administrator;  that  it  has  never  been  paid  or  reversed;  and  that  it  is  in  full 
force  and  effect;  and  these,  coupled  with  other  allegations,  seem  to  us  to  con- 
clusively negative  any  presumption ;  that  it  was  intended  to  state  a  cause  of 
action  on  the  judgment.  This  disposes  of  the  first  prayer  for  relief,  and  the 
allegations  of  the  petition  supposed  to  authorize  such  a  judgment. 

The  next  prayer  is  that  the  plaintiffs  be  declared  to  be  judgment  creditors 
of  Madison  Mills,  and  his  estate.  If  it  be  true  that  they  have  such  a  judg- 
ment against  Mills,  duly  revived  against  his  administrator,  they  are  judgment 
creditors  to  all  intents  and  purposes,  and  could  not  be  benefited  by  such  a 
declaration.  No  additional  rights  could  be  given  them  by  a  naked  declaration 
of  the  district  court  of  Leavenworth  county.  They  come  within  the  definition 
of  judgment  creditors,  by  virtue  of  the  fact  that  they  have  in  full  force  and 
effect  a  judgment  rendered  against  Madison  Mills  in  his  life-time,  and  duly 
revived  against  his  regularly  appointed  administrator. 

The  next  series  of  allegations  in  the  petition  seem  to  be  directed  to  the 
statement  of  facts,  to  establish  the  proposition  that  this  judgment  is  a  lien  on 
the  land  described,  andthere  is  a  prayer  that  the  court  so  declare.  This  court 
held  in  the  case  of  Halsey  v.  Van  Vliet,  27  Kan.  474,  that  this  judgment  was 
not  a  lien  on  the  land,  and  as  there  has  been  nothing  done  since  the  rendition 
of  that  opinion  except  to  exhibit  the  judgment  against  the  administrator  of 
Mills,  and  have  it  classified  by  the  probate  court  of  Leavenworth  county  as  a 
demand  against  the  estate  of  Mills,  this  certainly  would  not  have  the  effect  to 
make  it  a  lien. 

There  are  numerous  allegations  in  the  petition,  reciting  a  state  of  facts 
upon  which  it  is  contended  that  the  court  would  be  empowered  to  make  such 
a  decree,  and  among  them  are  the  following:  That  the  land  was  conveyed  to 
Halsey  by  Mills,  with  the  expressed  agreement  that  Halsey  should  pay  the 
liens  of  this  and  other  incumbrances  upon  it;  that  Halsey  directed  this  land 
to  be  sold  at  sheriff's  sale  to  pay  the  balance  of  the  judgment  in  the  foreclos- 
ure action  of  Dennistown  v.  Mills,  AdmW,  and  others;  that  in  the  assign- 
ment of  Halsey  and  in  the  schedule  of  his  creditors  no  mention  is  made  of  his 
ownership  of  this  land,  and  of  the  indebtedness  of  the  Mills  estate  to  him. 

Disposing  of  these  in  their  order,  it  is  only  necessary  to  say  of  the  first  al- 
legation that,  if  Halsey  accepted  the  conveyance  of  this  land  with  the  agree* 
ment  to  pay  the  lien  of  the  judgment,  he  has  been  relieved  of  that  by  a  decis- 
ion of  this  court,  and  if  he  agreed  to  pay  the  judgment  a  direct  action  against 
him  would  be  the  proper  remedy. 

The  second  proposition  is  that  Halsey  directed  that  this  land  be  sold  by  the 
sheriff,  to  pay  the  balance  of  the  judgment  in  the  foreclosure  action  of  Den- 
nistown  v.  Van  Vliet,  administrator  of  Mills  and  others.  The  pleader  makes 
this  allegation  with  the  view  that  it  is  an  admission  by  Halsey  that  this  land 
belongs  to  the  estate  of  Mills,  and  that  he  is  therefore  estopped  from  denying 
it  in  this  action.    If  the  plaintiff  in  error  Van  Vliet  had  been  a  party  to  that 
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action,  there  would  have  been  some  foundation  for  such  a  belief,  but  as  he 
was  not,  the  element  of  mutuality  that  is  characteristic  of  estoppel  is  want- 
ing. 

Other  allegations  of  the  petition  furnish  a  very  good  reason  why  Halsey 
should  direct  this  quarter  of  land  to  be  sold  to  satisfy  the  balance  of  the  Den- 
nistown  judgment.  It  is  stated  that  Halsey  had  a  note  for  $18,000  against 
Mills,  secured  by  other  real  estate  owned  by  Mills  in  Leavenworth  county; 
that  after  Mills'  death  this  mortgage  was  assigned  by  Halsey  to  Dennistown, 
and  an  action  for  the  foreclosure  commenced  in  the  district  court  of  Leaven- 
worth county.  The  mortgaged  premises  did  not  sell  for  a  sufficient  sum  to 
satisfy  the  judgment,  an  execution  was  issued  for  the  balance,  and  the  quar- 
ter section  of  land  sold.  This  petition  does  not  allege  that  the  assignment  of 
Halsey  to  Dennistown  was  only  colorable,  and  made  with  the  intent  and  for 
the  purpose  of  having  this  land  sold,  and  thus  depriving  the  plaintiff  in  error, 
Van  Vliet,  from  subjecting  it  to  the  payment  of  his  judgment;  but  does  allege 
that  there  was  an  assignment  of  the  note  and  mortgage  to  Dennistown.  In 
the  absence  of  any  claim  to  the  contrary,  it  must  be  assumed  that  the  assign- 
ment was  in  good  faith,  and  for  a  valuable  consideration,  and  that,  to  prevent 
recourse  on  him,  Halsey  could  have  this  land  sold  for  the  benefit  of  Dennis- 
town, to  pay  him  in  full,  and  to  relieve  Halsey  of  any  liability  on  the  assign- 
ment. 

This  land  was  bid  off  to  Dennistown,  the  sale  confirmed,  and  a  sheriff's 
deed  made  to  him  on  the  fifth  day  of  January,  1875;  and  at  that  time,  by  the 
decision  of  this  court,  the  plaintiff  in  error  had  no  lien  on  the  land,  and  his 
judgment  had  not  been  revived  against  the  administrator  of  Mills.  Under 
the  state  of  facts  alleged  in  the  petition,  showing  that  the  title  to  this  land 
had  passed  to  and  been  vested  in  Dennistown,  with  no  allegations  respect- 
ing him  as  participating  in  any  attempt  to  deprive  the  plaintiff  in  error  from 
enforcing  his  judgment  by  the  sale  of  this  land,  with  his  heirs  at  law  par- 
ties to  this  action,  and  made  so  probably  for  this  purpose,  and  yet  not  charged 
through  their  ancestors  with  notice  or  knowledge,  how  could  the  court  grant 
the  prayer  for  relief?  The  plaintiff  in  error  also  alleges  that  Halsey  made 
a  general  assignment  for  the  benefit  of  his  creditors,  on  the  fifth  day  of  March, 
1876,  and  that  he  filed  an  inventory  under  oath  of  his  property,  and  a  schedule 
of  all  debts  to  him,  verified  by  his  oath.  There  was  no  mention  of  this  land 
in  his  inventory,  and  no  reference  to  the  debt  Mills  owed  him  in  the  schedule. 

Accepting  the  other  facts  recited  in  the  petition  as  true,  being  admitted  by 
the  demurrer,  they  furnish  a  complete  answer  to  all  allegations.  They  recite 
the  assignment  of  the  note  and  mortgage  for  $18,000  by  Halsey  to  Dennis- 
town long  before  this  assignment  for  the  benefit  of  the  creditors  is  made,  and 
this  is  all  the  indebtedness  by  Mills  to  Halsey  that  is  described.  They  recite 
the  sale  of  this  particular  quarter  section  of  land  on  the  Dennistown  judg- 
ment by  the  direction  and  consent  or  Halsey;  and  thus  the  petition  shows 
that  the  statement  made  by  Halsey,  both  in  his  inventory  and  schedule,  was 
in  exact  accordance  with  the  facts  recited. 

It  is  claimed  in  the  brief  of  counsel  for  plaintiff  in  error  that  the  action  is 
one  to  set  aside  a  fraudulent  conveyance  made  by  Mills  to  Halsey  of  the  land 
described;  but  there  is  not  a  single  allegation  in  the  petition  that  authorizes 
even  an  inference  that  this  was  the  intention  of  the  pleader.  On  the  con- 
trary, the  petition  distinctly  avers  that  the  conveyance  was  made  for  the  con- 
sideration and  on  the  promise  of  Robert  Halsey  to  pay  the  incumbrances  and 
liens  on  the  lands  of  Mills  in  Leavenworth  county. 

If  we  should  adopt  the  theory  that  the  sale  to  Mills  by  Halsey,  and  the  as- 
signment of  the  mortgage  by  Halsey  to  Dennistown,  the  foreclosure  by  Den- 
nistown, and  the  subsequent  sale  of  this  land  to  pay  the  unsatisfied  balance 
of  the  judgment  in  the  foreclosure  action,  were  but  parts  and  parcels  of  a 
general  plan  to  cover  the  property  of  Mills  for  his  benefit,  or  the  benefit  of 
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his  heirs,  there  is  no  such  statement  of  facts  recited  as  would  authorize  a 
judgment  to  that  effect. 

There  are  many  different  views  that  can  be  taken  of  the  various  statements 
in  this  petition,  and  much  speculation  as  to  what  was  intended;  but  it  does 
not  state  a  cause  of  action  against  any  one  or  all  the  defendants  in  error,  but, 
on  the  contrary,  it  does  state  that  the  land  that  is  sought  to  be  subjected  to  the 
payment  of  the  demand  of  the  plaintiff  in  error  Van  Vliet,  against  the  estate 
of  Madison  Mills,  has  been  sold  at  a  judicial  sale  long  before  the  commence- 
ment of  this  action. 

We  do  not  doubt  the  power  of  a  court  of  equity  to  reach  the  property  cf  a 
debtor,  justly  applicable  to  the  payment  of  his  debts,  however  elaborately  it 
may  be  covered  over  with  conveyances,  decrees,  or  judicial  sales,  all  made 
and  procured  to  avoid  payment  of  such  demands;  but  the  exercise  of  such  a 
power  must  first  be  invoked  by  the  statement  of  such  facts  as  will  constitute 
a  cause  of  action  against  all  persons  who  are  parties  to  such  a  transaction. 
There  is  no  view  to  be  taken  of  this  petition  wherein  it  states  a  cause  of  ac- 
tion, and  with  this  conclusion  there  is  no  necessity  for  a  discussion  of  other 
questions  raised  on  the  argument.  We  see  no  error  in  the  ruling  in  the  dis- 
trict court  of  Leavenworth  county,  sustaining  the  demurrer,  and  therefore 
recommend  that  it  be  affirmed. 

By  the  Coubt.    It  is  so  ordered;  all  the  justices  concurring. 


Aansom  v.  Getty. 

(Supreme  Court  of  Kama*.    July  9,  1887.) 

1.  Bailment— Liability  of  Bailee. 

Where  a  bill  of  particulars  alleges  that  defendant  contracted  to  take  pood  care  of 
a  horse  and  colt  of  plaintiff  intrusted  to  his  keeping,  it  will  be  held  that  such 
pleading  states  a  contract  for  only  ordinary  care;  and,  where  said  bill  of  particu- 
lars further  states  that  said  mare  and  colt  sickened  and  died  for  want  of  proper 
care  and  attention,  it  is  error  to  admit  evidence,  over  objection  of  defendant,  of  a 
contract  for  special  and  extra  care  of  said  mare  and  colt.  It  is  also  error  for  the 
court  to  instruct  the  jury  under  such  pleadings  and  evidence,  over  the  objection  of 
the  defendant,  what  the  duty  of  the  defendant  would  have  been,  if  they  should  find 
that  special  and  extra  care  had  been  contracted  for. 

2.  Same. 

Where  an  instruction  is  given  by  the  court  not  applicable  to  the  evidence  intro- 
duced, and  contains  an  inference  that  defendant  has  been  guilty  of  fraud  in  his  con* 
tract  with  plaintiff,  which  inference  is  wholly  unsupported  by  evidence,  such  in- 
struction is  misleading  and  erroneous. 
(Syllabus  by  Holt,  C.) 

Error  from  district  court,  Ellsworth  county. 

Garver  &  Bond*  for  plaintiff  in  error.  Lloyd  <fe  Evans,  for  defendant  in 
error. 

Holt,  C.  This  case  was  first  tried  before  a  justice  of  the  peace  and  a 
jury,  and  a  verdict  and  judgment  for  plaintiff  in  error  for  $66.  Defendant 
in  error  (plaintiff  below)  appealed  to  the  Ellsworth  county  district  court, 
where  the  case  was  again  tried  to  a  jury  at  the  October  term,  1885.  Verdict 
for  plaintiff  for  .$80,  and  judgment  thereon.  Motion  for  a  new  trial  over- 
ruled. The  defendant  below  is  plaintiff  in  error.  This  action  grew  out  of 
the  following  facts:  In  the  year  1884  plaintiff  placed  his  mare  and  colt  in 
the  possession  of  the  defendant,  for  the  purpose  of  breeding  the  mare  to  a  horse 
of  the  defendant.  About  the  first  of  August,  the  same  year,  the  mare  and 
colt  were  taken  sick,  and  both  died  while  in  the  possession  of  the  defendant. 
Plaintiff  claims  that  they  died  for  want  of  proper  care  and  attention,  and 
brought  suit  against  the  defendant.  The  defendant  answers  by  a  general 
denial,  and  also  asks  judgment  against  the  plaintiff  for  the  care  and  keeping 
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of  the  mare  and  colt.  Plaintiff  makes  four  assignments  of  error.  We  shall 
consider  only  a  part  of  them. 

The  plaintiff,  in  his  bill  of  particulars,  in  which  his  cause  of  action  was 
formally  stated  at  some  length,  claims  that  the  contract  between  himself  and 
defendant  was  that  he  should  take  good  care  of  said  mare  and  colt,  and  return 
them  to  plaintiff  in  good  condition.  He  further  alleges  that  defendant 
neglected  said  mare  and  colt,  and  by  reason  of  such  neglect  they  sickened  and 
died.  Testimony  was  introduced,  over  the  objection  of  the  defendant,  show- 
ing that  plaintiff  stipulated  for  special  and  extra  care  of  said  mare  and  colt 
on  the  part  of  the  defendant.  The  instructions  to  the  jury  by  the  court  were 
upon  the  theory  that  the  defendant  had  introduced  evidence  showing  that  he 
had  contracted  to  give  more  than  ordinary  care  to  the  animals  while  in  his  pos- 
session The  findings  of  fact  by  the  jury  also  seemed  to  follow  the  same 
theory.  The  first  question  answered  was:  "Did  the  defendant  agree  to  take 
more  than  ordinary  care  of  the  mare  and  colt?"  "Answer.  Yes."  The 
second  question  was:  "If  above  is  answered  yes,  state  what  care  was  con- 
tracted for?"  "Answer.  Good  care."  While  we  believe  that  ordinary  care 
is  good  care,  and  a  claim  in  the  bill  of  particulars  that  the  defendant  con- 
tracted to  give  good  care  to  the  mare  and  colt  of  the  plaintin*  was  simply  an 
allegation  that  it  was  a  contract  for  ordinary  care,  yet  it  is  evident  from  the 
questions  answered  that  the  jury,  at  least,  made  a" distinction  between  ordi- 
nary care  and  good  care.  They  very  naturally  made  that  mistake  under  the 
instructions  of  the  court,  and  the  manner  of  introducing  the  evidence,  a  por- 
tion of  which  was  offered  to  show  that  a  greater  degree  of  care  than  ordinary 
care  was  agreed  upon  between  the  parties  in  the  keeping  of  the  mare.  Such 
evidence  ought  not  to  have  been  admitted  under  the  pleadings.  There  were 
a  number  of  instructions  given  on  the  theory  that  more  than  ordinary  care 
was  contracted  for.     They  were  erroneous. 

The  defendant  also  complains  of  special  instruction  number  4  given  by  the 
court  to  the  jury.  The  instruction  is  as  follows:  "Should  you  believe  from 
the  evidence  that  before  the  mare  and  colt  were  taken  by  defendant,  that 
there  was  distemper  or  other  disease  among  the  horses  or  colts  of  the  defend- 
ant, and  that  such  fact  was  not  communicated  to  the  plaintiff,  and  that,  by 
reason  of  such  disease  being  communicated  to  the  colt,  it  became  sick,  and 
by  reason  of  such  sickness  it  died,  and  also  caused  the  death  of  the  mother 
by  its  not  sucking  the  mother,  and  that  disease  was  of  a  dangerous  and  con- 
tagious kind,  then  the  court  instructs  you  that  it  was  a  fraud  for  the  defend- 
ant not  to  inform  the  plaintiff  of  such  facts,  if  the  same  were  known  to  de- 
fendant, or  if  the  defendant,  by  the  exercise  of  reasonable  diligence,  would 
have  known  the  same;  and  the  failure  of  the  defendant  so  to  do  would  be  neg- 
ligence, if  you  find  that  from  such  failure  the  plaintiff  has  sustained  a  loss." 

We  believe  that  instruction  is  misleading,  and  not  applicable  to  the  facts  in 
the  case.  There  was  nothing  either  in  the  pleadings  in  this  action,  nor  the 
evidence  as  it  appears  in  the  record  brought  here,  that  would  suggest  an  in- 
struction relating  to  fraud,  much  less  justify  or  warrant  such  a  one;  and 
taken  in  connection  with  the  other  part  of  the  instruction,  and  the  testimony 
bearing  upon  the  question  of  the  distemper  among  the  horses  of  the  defend- 
ant, we  think  it  was  erroneous.  The  contract  was  made  by  plaintiff  and  de- 
fendant in  June,  and  the  horses  were  taken  there  almost  immediately  there- 
after. The  plaintiff  states  that  the  horses  and  colts  of  the  defendant  had  had 
the  distemper,  the  disease  of  which  the  colt  died,  in  the  spring  previous, 
while  the  defendant  testified  that  the  disease  had  been  among  his  colts  the 
fall  and  winter  before.  There  is  no  testimony  showing  that  for  a  considera- 
ble length  of  time  prior  thereto  there  had  been  any  distemper  at  all  among  the 
horses  of  defendant.  There  is  nothing  in  the  evidence  in  this  case  that  would 
indicate  that  it  was  the  duty  of  defendant  to  have  said  anything  about  the 
distemper  that  had  been  among  his  colts  some  time  previous,  much  less  could 
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any  fraud  have  possibly  been  inferred  from  his  silence  on  that  subject.  There 
is  no  allegation  in  the  bill  of  particulars  that  the  mare  died  from  the  dis- 
temper, and  the  fact  that  she  did  die  because  the  colt  was  sick  with  the  dis- 
temper was  not  the  necessary  and  natural  result  of  such  sickness  of  the  colt. 
The  plaintiff,  as  a  matter  of  fact,  does  allege  that  the  mare  died  "wholly  by 
reason  of  the  carelessness  and  neglect  of  said  defendant."  The  mare  died,  as 
the  evidence  introduced  tends  to  show,  because  her  milk  gathered  in  her  bags, 
causing  them  to  cake,  on  account  of  the  colt  being  unable  to  suckle  the  mare 
because  the  distemper  affected  his  throat,  and  because  the  defendant  neglected 
to  give  her  proper  care.  It  is  certainly  reasonable  to  believe  that  the  instruc- 
tion complained  of  would,  under  the  evidence,  confuse  and  mislead  the  jury. 
It  is  recommended  that  the  judgment  of  the  court  below  be  reversed,  and 
cause  remanded. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Sperking  v.  Hudson. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

Judgment — Vacation. 

A  judgment  was  obtained  upon  service  by  publication  alone.  Subsequently,  the 
defendant  applied,  under  section  77  of  the  Code,  to  open  up  the  judgment,  and  be 
let  in  to  defend.  The  application  was  allowed,  and  upon  the  final  trial  judgment 
was  rendered  in  favor  of  the  defendant  and  against  the  plaintiff.  The  plaintiff 
prosecuted  his  writ  of  error  to  the  supreme  court,  claiming  that  the  application  and 
order  to  open  the  judgment  were  made  after  the  lapse  of  three  years,  and  therefore 
too  late.  He  attached  to  his  petition  in  error  only  a  copy  of  the  entries  upon  the 
journal  of  the  district  court.  These  entries  show  that  the  final  action  in  opening 
the  original  judgment  was  taken  by  the  district  court  after  the  lapse  of  three  years 
from  the  date  of  the  judgment;  but  the  court  recited  in  the  journal  "  that  the  de- 
fendant gave  due  and  legal  notice  to  the  plaintiff' of  his  intention  to  make  his  ap- 
plication," and  also  recited  "that  three  years  had  not  elapsed  since  the  judgment 
was  rendered."  The  application  of  the  defendant  and  the  notice  given  by  him  to 
the  plaintiff'  were  wholly  omitted  from  the  record.  Held  that,  upon  the  record 
bo  presented,  it  does  not  clearly  appear  that  the  application  and  notice  of  the  de- 
fendant were  not  filed  and  served  within  three  years  from  the  date  of  the  original 
judgment.  Therefore  it  cannot  be  said  that  the  order  of  the  district  court  is  erro- 
neous. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Greenwood  county. 

E.  A.  Barber  and  R.  C.  Summers,  for  plaintiff  in  error.  Z.  Harlan,  for 
defendant  in  error. 

Horton,  C.  J.  On  May  4, 1882,  the  plaintiff  obtained  in  the  district  court 
of  Greenwood  county  a  judgment  against  the  defendant  quieting  his  title  to 
certain  real  estate  in  that  county.  The  only  service  made  was  by  publication, 
and  there  was  no  appearance  on  the  part  of  the  defendant.  Afterwards  the 
defendant  filed  his  application  to  have  the  judgment  opened,  and  that  he  be 
permitted  to  defend.  This_application  came  up  for  hearing  at  the  May  term 
of  the  district  court  for  1885,  and  the  court  made  the  following  order:  "Now, 
on  this  sixth  day  of  May,  1885,  the  second  day  of  the  May,  1885,  term  of  this 
court,  comes  the  said  defendant,  W.  H.  Hudson,  by  his  attorney,  Z.  Harlan, 
and  by  motion  makes  application  to  have  the  judgment  heretofore,  to- wit,  on 
the  fourth  day  of  May,  1882,  and  at  the  May,  1882,  term  of  this  court  rendered 
and  entered  in  this  action,  opened,  and  to  be  let  in  to  defend;  and,  it  appear- 
ing to  the  court  that  three  years  have  not  yet  elapsed  since  said  judgment 
was  rendered,  and  that  the  same  was  rendered  against  the  defendant  without 
other  service  than  by  publication  in  a  newspaper,  and  it  further  appearing  to 
the  court  here  that  the  said  defendant  has  given  due  and  legal  notice  to  the 
said  plaintiff  of  his  intention  to  make  said  application  at  this  time,  and  it 
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further  appearing  to  the  satisfaction  of  the  court,  by  affidavit  and  otherwise, 
that  during  the  pendency  of  this  action  the  said  defendant  had  no  actual  no- 
tice thereof  in  time  to  appear  in  said  court  and  make  his  defense,  and  the  said 
defendant  having  filed  a  full  answer  to  the  plaintiff's  petition  in  said  action, 
and  it  appearing  from  said  answer  that  the  said  defendant  has  a  just,  legal, 
and  sufficient  defense  to  said  action,  it  is  therefore  ordered  and  adjudged  by 
the  court  that  the  judgment  heretofore,  to-wit,  on  the  fourth  day  of  May,  1882, 
and  at  the  May,  1882,  term  of  this  court,  rendered  and  entered  herein  in  favor 
of  said  plaintiff  and  against  said  defendant,  be,  and  the  same  is  hereby,  opened, 
and  the  said  defendant  let  in  to  defend,  and  it  is  further  ordered  that  t'.ie  said 
plaintiff  demur  or  reply  to  said  answer  on  or  before  the  twenty-second  day  of 
May,  1885." 

Subsequently  the  plaintiff  filed  a  motion  to  vacate  and  set  aside  the  order 
of  May  6,  1885,  but  this  motion  was  overruled,  and  thereupon  the  plaintiff 
obtained  leave  to  file  a  reply  to  the  answer  of  the  defendant  on  or  before  June 
20,  1885.  At  the  trial  upon  the  merits  on  September  7,  1885,  the  judgment 
of  May  4,  1882,  was  vacated,  and  judgment  rendered  in  favor  of  the  defend- 
ant for  costs.  The  plaintiff  excepted,  and  brings  the  case  here.  He  alleges 
that  neither  the  application  of  the  defendant  to  have  the  judgment  opened, 
nor  the  order  of  the  district  court  opening  the  judgment,  were  made  within 
three  years  after  the  date  of  the  judgment  of  May  4,  1882. 

The  record  in  this  court  is  in  such  a  condition  that  we  cannot  consider  the 
merits  of  the  question  presented.  There  has  been  no  transcript  filed  in  this 
court  of  all  the  proceedings  of  the  district  court,  and  the  proceeding  is  not 
brought  here  upon  a  case  made.  The  only  certificate  to  the  transcript  is  as 
follows: 

"I,  W.  S.  Robinson,  clerk  of  the  district  court  within  and  for  the  county 
of  Greenwood,  state  of  Kansas,  do  hereby  certify  that  the  above  and  foregoing 
contains  a  true,  complete,  and  full  copy  of  the  entries  on  journal  records  in 
the  above-entitled  cause  now  in  my  office. 
[Seal.]  UW.  S.  Robinson,  Clerk,  Dist.  Court." 

The  application  of  the  defendant,  and  the  notice  given  by  him  to  the  plain- 
tiff, are  omitted  from  the  record,  but  the  court  makes  a  finding  in  the  journal 
entry  as  follows:  "  That  the  said  defendant  has  given  due  and  legal  notice  to 
the  said  plaintiff  of  his  intention  to  make  said  application  at  this  time;"  and 
in  the  journal  entry  it  is  also  recited  "that  three  years  have  not  yet  elapsed 
since  the  judgment  of  May  4,  1882,  was  rendered."  It  was  decided,  in  Al- 
bright v.  Warkentin,  31  Kan.  442,  2  Pac.  Rep.  614,  that  where  the  applica- 
tion is  made  in  time,  and,  on  account  of  certain  proceedings  had,  no  final  ac- 
tion is  taken  by  the  court  to  open  the  judgment,  such  delay  does  not  neces- 
sarily deprive  the  defendant  of  his  right  to  have  the  judgment  opened.  The 
record,  defective  as  it  is,  shows  that  some  proceeding  in  the  case  was  pend- 
ing on  December  24, 1884,  and  that  a  continuance  of  the  matter  then  pending 
was  had,  upon  the  application  of  the  defendant,  until  the  May  term  of  the 
court  for  1885.  To  do  justice  to  both  parties  the  provisions  of  section  77  of 
the  Code  should  be  construed  in  no  technical  way,  but  fairly  and  reasonably. 
So,  also,  the  journal  entries  should  be  construed  to  uphold,  if  possible,  the  or- 
der of  the  district  court.  Not  being  able  to  say  from  the  record  as  presented 
that  the  original  application  and  notice  were  not  filed  and  served  within  the 
time,  the  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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McGarry  and  others  v.  State. 

(Supreme  Court  of  Kanuu.    July  8,  1887.) 

BA8TABDT— RlOOGNIZAMCK. 

Under  section  5  of  the  act  relating  to  illegitimate  children,  the  words  in  the  recog- 
nizance requiring  the  delendant  to  "  abide  the  judgment  mid  orders"  of  the  court 
do  not  mean  that  the  defendant  or  Ms  sureties  shall  pay  or  satisfy  the  final  judg- 
ment rendered  in  the  case,  hut  that,  when  such  judgment  is  rendered,  he  will  sur- 
render himself  into  the  custody  of  the  court,  ready  and  willing,  as  required  by  sec- 
tion 13  of  the  act  to  secure  the  payment  of  such  judgment  by  good  and  sufficient 
sureties,  or,  in  default  thereof,  to  be  committed  to  jail  until  such  security  be  given. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  McPherson  county. 

Grattan  &  Grattan,  for  plaintiffs  in  error.    D.  P.  Lindsay,  for  the  State. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  Mc- 
Pherson county  by  the  state  of  Kansas  against  H.  McGarry,  J.  McDermid, 
and  W  J.  Lloyd,  on  a  bond  given  by  the  defendants  in  a  bastardy  proceed- 
ing. The  case  was  tried  by  the  court  without  a  jury,  and  judgment  was 
rendered  in  favor  of  the  plaintiff,  and  against  the  defendant,  for  #400  and 
costs,  and  the  defendants,  as  plaintiffs  in  error,  bring  the  case  to  this  court. 

It  appears  from  the  pleadings,  the  admissions  of  the  parties,  and  the  evi- 
dence in  the  case,  among  other  things,  as  follows:  Jasper  M.  Stebbins  was 
charged  with  bastardy  by  Clara  Wilson,  the  mother  of  the  bastard  child,  be- 
fore Frederick  Salter,  a  justice  of  the  peace  in  and  for  McPherson  county, 
Kansas.  A  hearing  was  had  before  the  justice,  and  the  justice  adjudged  that 
Stebbins  was  the  father  of  the  bastard  child,  and  ordered  and  required  that 
he,  with  sufficient  sureties,  should  enter  into  a  recognizance,  as  required  by 
law.  in  the  sum  of  $400.  In  pursuance  of  such  order  of  the  justice,  the  de- 
fendants in  this  action,  McGarry,  McDermid,  and  Lloyd,  on  January  11, 1883, 
entered  into  the  bond  sued  on  in  this  action  in  the  sum  of  8400,  conditioned 
that  said  Stebbins  would  appear  in  the  district  court  of  such  county  on  Jan- 
uary 16,  1883,  to  answer  the  aforesaid  complaint,  and  not  depart  without 
leave,  and  abide  the  judgment  and  orders  of  such  court.  Only  the  sureties 
signed  the  bond.  Stebbins  himself  did  not  sign  it.  Stebbins  appeared  in 
person  in  the  district  court,  and  answered  said  complaint.  The  hearing  was 
had  on  January  17,  1883,  before  the  court  and  a  jury,  and  Stebbins  was  again 
adjudged  to  be  the  father  of  the  bastard  child,  and  judgment  was  rendered 
accordingly.  He  remained  in  court,  and  did  not  depart  therefrom  without 
leave  of  the  court;  and,  when  the  aforesaid  judgment  was  rendered,  he  asked 
the  court  to  fix  a  bond  to  satisfy  the  judgment,  which  the  court  refused  to  do, 
and  forced  Stebbins  to  go  hence  on  the  bond  already  given  in  the  justice's 
court.  Stebbins  has  all  the  time  remained  in  McPherson  county,  and  has  at 
no  time  been  imprisoned  on  any  of  the  aforesaid  bastardy  proceedings.  The 
district  court,  in  rendering  judgment  in  the  bastardy  proceedings,  ordered 
that  Stebbins  should  pay  certain  suras  of  money,  which  he  failed  to  do,  and 
the  same  has  not  been  paid;  and  these  failures  of  payment  are  the  only 
breaches  of  the  bond  alleged  in  this  action. 

Sections  5,  9,  13,  and  14  of  the  act  relating  to  illegitimate  children  read  as 
follows: 

"Sec.  5.  If  the  justice,  on  the  hearing,  adjudge  the  defendant  to  be  the 
father  of  such  child,  he  shall  require  him  to  enter  into  a  recognizance  in  a  sum 
not  less  than  two  hundred  nor  more  than  one  thousand  dollars,  with  sufficient 
sureties,  payable  to  the  state  of  Kansas,  and  conditioned  that  he  will  appear 
at  the  next  term  of  the  district  court  of  such  county  to  answer  such  complaint, 
and  not  depart  without  leave,  and  abide  the  judgment  and  orders  of  such 
court;  and,  if  the  defendant  fail  to  enter  into  such  recognizance,  the  justice 
shall  commit  him  to  jail  until  he  be  discharged  by  due  course  of  law/' 
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MSec.  9  Upon  any  continuance  granted  either  party,  the  court  or  justice 
granting  the  same  shall  require  the  defendant  to  enter  into  recognizance  for 
his  appearance  at  the  time  to  which  the  cause  may  be  continued ;  and,  in  de- 
fault of  such  recognizance,  shall  commit  him  to  jail  until  he  shall  give  such 
recognizance,  or  be  discharged  by  due  course  of  law." 

"Sec.  13.  Such  court  shall,  on  such  finding  or  confession,  render  such  judg- 
ment and  make  such  order  as  may  seem  just  for  securing  the  maintenance  and 
education  to  such  child,  by  the  annual  payment  to  the  mother,  or,  if  she  be 
dead,  or  an  improper  person  to  receive  the  same,  to  such  other  person  as  the 
court  may  direct,  and  of  such  sum  or  sums  of  money  as  the  court  may  order, 
payable  at  such  time  or  times  as  may  be  adjudged  proper.  The  judgment 
shall  specify  the  terms  of  payment,  and  shall  require  of  such  defendant,  if  he 
be  in  custody,  to  secure  the  payment  of  such  judgment  by  good  and  sufficient 
sureties;  or,  in  default  thereof,  he  shall  be  committed  to  jail  until  such  se- 
curity be  given. 

"Sec.  14.  No  person  adjudged  to  be  the  father  of  a  bastard  child  shall  be 
imprisoned  for  any  failure  to  comply  with  any  order,  direction,  or  judgment 
of  the  court  of  justice  for  a  term  exceeding  one  year." 

This  same  act  recognizes  the  hearing  before  the  justice  of  the  peace  as  a  pre- 
liminary examination,  and  the  hearing  in  the  district  court  as  the  final  trial 
of  the  case.  Section  21  of  the  act  mentions  the  hearing  before  the  justice  as  a 
"preliminary  examination." 

The  main  question  involved  in  this  case  is,  what  do  the  words  "abide  the 
judgment  and  orders  of  such  court,"  as  used  in  section  5  of  the  bastardy  act, 
mean?  Does  the  word  "abide"  mean  pay  or  satisfy,  or  does  it  mean  endure 
or  suffer  or  acquiesce  in,  or  something  else?  It  is  believed  that  the  word 
"abide"  never  means  pay  or  satisfy,  while  it  does  sometimes  mean  endure  or 
suffer.  And  to  construe  the  word  to  mean  to  pay  or  satisfy  is  to  give  the 
statute  in  which  it  is  found  a  harsh  and  needlessly  severe  construction.  It 
would  compel  a  party  to  enter  into  a  recognizance  with  sufficient  sureties  to 
pay  or  satisfy  a  judgment,  if  any  should  ever  be  rendered  against  him,  or  to 
go  to  jail  and  be  imprisoned  possibly  for  months  before  any  trial  could  be  had, 
and  although  he  might  be  ever  so  innocent.  No  statute  so  harsh  as  this  would 
be  under  such  a  construction  can  be  found  even  among  the  criminal  statutes 
of  the  state.  Besides,  if  the  legislature,  when  they  used  the  word  "abide," 
meant  pay  or  satisfy,  why  did  they  not  use  one  of  these  words?  And,  if  it 
was  intended  that  the  words  "abide  the  judgment  and  orders  of  such  court" 
should  mean  that  the  recognizors  should  pay  or  satisfy  the  judgment  and  or- 
ders of  such  court,  what  is  the  use  of  section  9  of  the  act?  Suppose  that  the 
recognizance  prescribed  by  section  5  of  the  act  is  entered  into  by  the  defend- 
ant and  his  sureties,  and  the  case  taken  to  the  district  court,  and  there  called 
for  trial,  and  continued  at  the  instance  of  either  party,  and  another  recogni- 
zance under  section  9  is  given ;  then,  has  the  first  recognizance  spent  its  force? 
If  it  has,  of  course  the  defendant's  sureties  upon  it  will  never  be  required  to 
pay  or  satisfy  any  judgment  that  might  be  rendered  in  the  case.  But,  if  it 
has  not  spent  its  force,  then,  why  require  this  second  recognizance?  Section 
9  requires  that  a  recognizance  shall  be  entered  into  or  the  defendant  committed 
to  jail  at  every  continuance,  whether  the  continuance  is  obtained  by  the  state 
or  by  the  defendant. 

The  decision  in  the  case  of  Towns  v.  Hale,  2  Gray,  199,  201,  supports  the 
theory  that  the  word  "abide,"  as  used  in  the  basumuy  act,  cannot  mean  more 
than  a  willingness  and  readiness  to  have  the  judgment  of  the  court  enforced 
against  the  defendant;  that  it  cannot  mean  that  the  defendant  or  his  sureties 
shall  perform  the  final  judgment  or  order  of  the  court;  but  only  that  the  de- 
fendant will  attend  the  court  so  long  as  the  action  is  pending;  and,  when  the 
final  judgment  is  rendered,  that  he  will  surrender  himself  to  the  court  to  give 
bond  to  perform  such  judgment,  or  to  be  committed  to  prison.    See,  also*  as 
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tending  to  support  this  view,  the  cases  of  Shaw  v.  Hatch,  6  N.  H.  162;  Mar- 
shall  v.  Reed,  48  N.  H.  36. 

The  cases  of  Jackson  v.  State,  80  Kan.  88,  1  Pac.  Rep.  317,  and  Hodge  v. 
Hodgdon,  8  Cush.  294,  297,  are  not  in  point.  In  those  cases  there  was  an  un- 
questionable breach  of  the  recognizance  or  bond.  The  defendant  did  not  wait 
in  court  until  the  final  judgment  was  rendered,  and  then  surrender  himself 
into  the  custody  of  the  court  to  endure  or  suffer  the  consequences  of  such  judg- 
ment. In  each  of  these  cases  the  defendant  was  absent  when  his  presence  was 
required.  It  is  true,  in  both  cases  language  is  used  whicli  would  go  to  the 
extent  of  saying  that  the  recognizance  or  bond  is  not  satisfied  unless  the  judg- 
ment is  paid;  but  what  is  thus  said  is  at  most  only  dictum.  There  was  no 
necessity  for  saying  any  such  thing  under  the  facts  of  either  case.  ,  The  dic- 
tum in  the  case  of  Hodge  v.  Hodgdon  was  overruled  by  the  supreme  court  of 
Massachusetts  in  the  subsequent  case  of  Towns  v.  Hale.  The  supreme  court 
of  Maine,  however,  seems  to  hold  that  the  word  "abide"  in  a  statute  similar 
to  ours  means  pay,  and  that,  when  the  final  judgment  is  rendered,  the  defend- 
ant and  his  sureties  commit  a  breach  of  their  bond  unless  they  pay  ot  satisfy 
the  judgment.  Taylor  v .  Hughes,  3  Greenl.  433;  Corson  v.  Tuttle,  19  Me. 
409.  These  cases  were  decided  prior  to  the  case  of  Towns  v.  Hale,  supra,  in 
which  last-mentioned  case  the  prior  cases  were  cited  and  disapproved.  We 
like  the  views  expressed  by  the  supreme  court  of  Massachusetts  better  than 
those  expressed  by  the  supreme  court  of  Maine. 

In  our  opinion,  when  a  recognizance  or  bond  is  given  in  bastardy  proceed- 
ings by  the  defendant  and  his  sureties,  under  section  5  of  the  bastardy  act, 
and  final  judgment  is  afterwards  rendered  against  the  defendant,  adjudging 
him  to  be  the  father  of  the  bastard  child,  and  in  securing  the  maintenance 
and  education  of  the  child,  the  judgment  requires  that  the  defendant  shall 
make  certain  payments  of  money,  and  the  defendant  then  voluntarily  appears 
and  surrenders  himself  into  the  custody  of  the  court,  and,  as  required  by  sec- 
tion 13  of  the  act,  offers  to  secure  the  payment  of  such  judgment  by  good  and 
sufficient  sureties,  or,  in  default  thereof,  to  be  committed  to  jail  until  such 
security  be  given,  and  he  continues  ready  and  willing  to  perform  the  judgment 
in  this  manner,  no  breach  of  the  recognizance  or  bond  has  taken  place. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded  for 
further  proceedings. 

(All  the  justices  concurring.) 

Cordes  i.  State. 

(Svprane  Caurt  of  Kansas.    July  9,  1887.) 

1.  Intoxicating  Liquors — Violation  of  Law— Lessee's  Liability. 

Where  an  action  is  brought,  under  section  18  of  the  prohibitory  liquor  law, 
against  the  owner  of  premises  that  have  been  leased  to  another  to  enforce  a  lien  for 
the  fine  and  costs  which  have  been  adjudged  against  the  occupant  for  the  unlawful 
sale  of  intoxicating  liquors,  it  is  not  essential  to  a  recovery  that  the  petition  or 
proof  should  show  that  the  owner  of  the  premises  witnessed  or  had  knowledge  of 
the  particular  sales  upon  which  the  occupant  was  convicted.  It  is  enough  to  allege 
and  prove  that  the  premises  had  been  leased  to  the  occupant,  and  that  the  owner 
had  knowingly  permitted  the  occupant  to  use  the  premises  for  the  unlawful  sale  of 
intoxicating  liquors  during  the  time  the  sales  were  made  upon  which  the  convic- 
tions were  had. 

2.  Same. 

In  establishing  the  ownership  of  property  against  which  the  lien  is  sought  to  be 
enforced,  a  deed  purporting  to  convey  property  to  the  defendants  is  admissible  in 
evidence,  where  the  description  therein  given  of  the  property,  taken  in  connection 
with  well-known  facts  that  are  in  testimony,  fairly  designates  the  property  described 
in  the  petition.    Seaton  v.  Bixon,  35  Kan.  663»  12  Pac.  Hep.  22. 

3.  Same. 

An  owner  of  leased  premises  can  only  be  made  liable,  under  this  statutory  pro- 
vision, when  he  knowingly  permits  the  occupant  to  use  the  premises  for  the  unlaw- 
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ful  sale  of  intoxicating  liquors ;  bat  knowledge  sufficient  to  excite  the  suspicions 
of  a  prudent  man,  and  to  put  him  upon  inquiry,  is  equivalent  to  knowledge  of  the 
ultimate  fact. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wabaunsee  county. 

A.  H.  Case,  for  plaintiff  in  error.     W.  A.  DoolitUe,  for  the  State. 

Johnston,  J.  The  prohibitory  liquor  law  provides  that  all  fines  and  costs 
assessed  against  persons  for  a  violation  of  the  law  shall  be  a  lien  upon  the 
real  estate  of  such  persons;  and  it  also  provides  that  if  any  person  shall  let  or 
lease  his  building  and  premises,  and  knowingly  suffer  the  same  to  be  used 
and  occupied  for  the  sale  of  intoxicating  liquor  contrary  to  the  provisions  of 
the  act,  the  premises  so  leased  and  occupied  shall  be  subject  to  a  lien  for,  and 
may  be  sold  to  pay,  all  fines  and  costs  assessed  against  the  occupant  for  any 
violation  of  the  act;  and  that  such  lien  may  be  enforced  by  civil  action  in  any 
court  having  jurisdiction.  Laws  1881,  c.  128,  §  18.  The  present  action  is 
brought  in  the  name  of  the  state,  in  pursuance  of  that  provision,  to  enforce  a 
lien  against  certain  real  estate  owned  by  C.  A.  A.  Cordes  in  Wabaunsee  county. 
The  allegations  of  the  petition  in  substance  were  that  one  Joseph  Westende 
was  prosecuted  upon  an  indictment  containing  seven  counts,  in  which  he  was 
charged  with  having  sold  intoxicating  liquor,  in  violation  of  the  law,  on  cer- 
tain days  in  1884,  "in  a  frame  building  at  that  time  known  and  commonly 
called  the  « Cottage  Hotel,'  now  the  'Eskridge  Hotel,'  situated  on  lot  1,  in 
block  8,  in  the  town  of  Eskridge,  sometimes  called  *  East  Eskridge,1  in  Wil- 
mington township,  in  Wabaunsee  county,  in  the  state  of  Kansas."  It  was 
averred  that  Westende  pleaded  guilty  upon  two  counts  of  the  indictment,  and 
was  adjudged  to  pay  a  fine  of  $200,  and  the  costs  of  the  action  taxed  at  $47.65, 
and  also  that  the  fine  and  costs  had  not  been  paid.  The  further  allegation 
was  made  "that  C.  A.  A.  Cordes,  the  defendant  in  this  action,  was,  at  the 
time  of  the  commission  of  the  offense  charged  in  said  indictment,  and  now  is, 
the  owner  of  the  premises  described  in  said  indictment,  and  leased  said  prem- 
ises to  said  Joseph  Westende  for  the  sale  of  intoxicating  liquors,  contrary  to 
law."  A  general  denial  closed  the  issues,  and  a  trial  before  a  jury  resulted 
in  a  verdict  and  judgment  in  favor  of  the  state.  Cordes  presents  several  as- 
signments of  error,  which  must  be  determined  against  him. 

The  first  objection  was  to  the  admission  of  any  testimony  under  the  peti- 
tion, because  it  was  not  alleged  that  the  defendant  knowingly  permitted  the 
premises  to  be  used  by  Westende  for  the  sale  of  the  liquors  for  which  West- 
ende pleaded  guilty  and  was  convicted ;  in  other  words,  he  insisted  that  the  lien 
could  not  be  enforced  unless  it  was  alleged  and  proved  that  Cordes  had  know- 
ingly permitted  the  particular  sales  upon  which  the  conviction  of  Westende 
was  had.  The  question  was  raised  again  in  the  refusal  of  instructions  em- 
bodying the  same  idea  which  were  requested  by  the  defendant  in  error.  The 
position  of  the  plaintiff  in  error  is  not  tenable.  Nothing  in  the  statute  re- 
quires such  an  interpretation;  and  to  hold  it  necessary  to  allege  and  prove 
that  the  lessor  knew  of  and  acquiesced  in  the  particular  sales  on  which  the 
conviction  of  the  occupant  rested,  would  practically  defeat  the  object  of  the 
legislature  in  framing  the  provision,  as  such  proof  could  rarely  be  made.  If 
the  theory  of  plaintiff  in  error  is  correct,  a  person  who  had  purposely  leased 
his  premises  for  such  unlawful  use  could  avoid  liability  under  the  statute  by 
simply  absenting  himself  from  the  premises  while  the  sales  were  being  made. 
It  involves  the  absurdity  of  the  owner  knowing  that  the  occupant  was  en- 
gaged in  the  business  of  selling  liquor  unlawfully  every  day  and  to  all  who 
would  buy,  and  yet  escape  liability  because  he  did  not  chance  to  see  or  learn 
to  whom  the  sales  were  made.  It  is  enough  to  aver  and  show  that  the  prem- 
ises had  been  leased  to  the  occupant,  and  that  the  lessor  had  knowingly  per- 
mitted the  occupant  to  use  the  premises  for  the  unlawful  sale  of  intoxicating 
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liquors  during  the  time  the  sales  weremade  upon  which  the  convictions  were 
had.  Reading  all  the  allegations  of  the  petition  together,  they  sufficiently 
show  that  Cordes  knowingly  permitted  the  premises  to  be  used  and  occupied 
for  the  unlawful  sale  of  intoxicating  liquors  during  the  time  that  the  sales  in 
question  were  made,  and  the  proof  shows  that  Westende  only  occupied  the 
premises  about  two  months  prior  to  the  eleventh  day  of  December,  1884,  and 
during  that  time  Westende  sold  intoxicating  liquors  to  Cordes,  and  to  others 
in  his  presence. 

Another  objection  was  made  to  the  admission  in  evidence  of  a  certain  deed, 
which  was  offered  for  the  purpose  of  showing  a  conveyance  of  the  premises 
in  question  to  Cordes,  and  that  he  was  the  owner  thereof.  The  objection  was 
that  the  description  of  the  premises  given  in  the  deed  did  not  conform  to  that 
stated  in  the  petition  and  indictment.  In  the  deed  the  description  was  "Lot 
Xo.  1,  in  block  8,  in  the  town  of  East  Eskridge,  Wabaunsee  co.,  and  state  of 
Kansas."  The  description  in  the  petition  in  this  case,  and  in  the  indictment 
in  the  prosecution  against  Westende.  was:  "In  a  frame  building  at  that  time 
known  and  commonly  called  4 Cottage  Hotel,'  now  the  'Eskridge  Hotel,'  sit- 
uated on  lot  1,  in  block  8,  in  the  town  of  Eskridge,  sometimes  called  •  East 
Eskridge,'  in  Wilmington  township,  in  Wabaunsee  county,  and  state  of 
Kansas."  It  will  be  observed  that  in  both  the  deed  and  the  petition  the  lot 
is  designated  by  the  same  numbers,  and  clearly  designated  as  a  portion  of 
East  Eskridge.  It  appears  from  the  testimony  that  two  town-sites  have  been 
platted  in  Wilmington  township,  Wabaunsee  county,  one  as  Eskridge  and 
the  other  as  East  Eskridge.  They  lie  together,  and  form  one  town,  which  is 
commonly  called  "Eskridge"  by  the  people  of  the  town  and  neighborhood. 
There  are  still  other  facts,  which  leave  no  doubt  that  the  lot  described  in  the 
deed  is  the  same  as  that  mentioned  in  the  petition;  and  any  one  acquainted 
with  these  facts,  and  with  the  descriptions  given,  will  have  no  difficulty  in 
locating  it.  The  hotel  mentioned  in  the  petition  is  well  described,  and  it 
stands  on  lot  1,  in  block  8,  in  that  part  of  the  town  called  "East  Eskridge," 
and  there  is  no  hotel  of  that  name  or  description  elsewhere  in  the  town,  or 
even  in  the  township.  Then,  again,  there  is  no  lot  1,  in  block  8,  in  the 
town-site  which  was  platted  as  Eskridge,  and  the  only  premises  in  the  county 
of  Wabaunsee  to  which  the  description  given  in  the  petition  could  and  did 
apply  was  the  lot  described  in  the  deed.  Under  this  state  of  facts  it  is  clear 
that  both  the  descriptions  fairly  designate  the  same  lot,  and  that  the  ruling 
of  the  court  in  admitting  the  deed  in  evidence  was  correct.  Seaton  v.  Hixon, 
35  Kan.  663,  12  Pac.  Rep.  22. 

An  exception  was  taken  to  the  last  clause  of  the  following  instruction 
which  was  given  by  the  court:  "I  further  instruct  you  that  the  defendant 
knowingly  suffered  the  premises  described  in  the  petition  to  be  occupied  for 
the  sale  of  intoxicating  liquor  may  be  shown  either  by  positive  proof  or  cir- 
cumstantial evidence,  or  by  both ;  and,  in  determining  this  question,  you  may 
take  into  consideration  all  the  circumstances  which  have  been  proven  to  exist, 
tending  to  show  that  the  defendant  actually  had  some  knowledge  that  intox- 
icating liquor  was  being  sold  on  the  premises  prior  to  the  time  already  in- 
dicated; and  I  further  instru<:t  you  that,  under  the  circumstances  of  this 
case,  knowledge  sufficient  to  excite  the  suspicions  of  a  prudent  man,  and  to 
put  him  upon  inquiry,  would  be  equivalent  to  knowledge  of  the  ultimate 
fact."  This  is  a  correct  statement  of  the  law,  and  under  the  pleadings  and 
evidence  it  was  applicable  to  the  present  case. 

We  find  no  error  in  the  record,  and  will  affirm  the  judgment  of  the  district 
court. 

(All  the  justices  concurring.) 
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Batts  o.  Shepherd  and  others,  Partners,  etc 

{Supreme  Court  of  Kansas.    July  9,  1887.) 

Principal  and  Agent — Sale  of  Realty— Commissions. 

Where  a  real-estate  agent  advertises  land,  calls  the  attention  of  a  purchaser  to  it, 
directs  him  to  the  home  of  the  owner,  with  a  description  of  the  premises,  and  the 
owner  completes  the  sale  at  a  less  price  than  the  agent  was  authorized  to  sell  for, 
the  agent  can  recover  his  commission  on  the  amount  received  by  owner.  This  case 
distinguished  from  Fultz  v.  Winter,  34  Kan.  576,  9  Pac.  Rep.  316.1 

(%//<tfrtrjv  by  Simpton,  C.) 

Error  from  district  court,  Chase  county. 

Action  in  the  district  court  of  Chase  county,  commenced  in  1885  by  defend- 
ant in  error  against  the  plaintiff  in  error,  to  recover  the  sum  of  $300,  com- 
mission as  real-estate  agents,  for  the  sale  of  a  farm,  containing  837  acres,  for 
the  plaintiff  in  error.  The  answer  was  a  general  denial.  The  case  was  tried 
to  a  jury  at  the  December  term,  1885,  and  resulted  in  a  verdict  for  the  defend- 
ants in  error  for  the  sum  of  $283  and  costs.  Motion  for  a  new  trial  filed, 
argued,  and  overruled.  The  assignment  of  error  here  insisted  upon  by  the 
plaintiff  in  error  in  his  brief  are  that  there  is  not  sufficient  evidence  to  sustain 
the  verdict,  and  that  the  court  erred  in  giving  instruction  No.  10. 

Peyton,  Sanders  &  Peyton  and  C.  H.  Carrwell,  for  plaintiff  in  error. 
Kellogg  &  Sedgwick,  for  defendants  in  error 

Simpson,  C.  The  assignment  of  error  to  which  most  of  the  brief  of  the 
plaintiff  in  error  is  devoted  is  that  there  is  not  sufficient  evidence  to  sustain 
the  verdict  of  the  jury.  The  facts,  as  proven  at  the  trial,  areas  follows:  The 
defendants  were  in  the  real-estate  agency  business  at  Emporia.  The  plaintiff 
in  error  was  a  resident  of  Chase  county  and  possessed  a  farm  that  he  desired 
to  sell.  In  December,  1884,  he  placed  this  land  in  the  hands  of  the  defend- 
ants in  error  for  sale,  at  $10,500,  and  was  to  pay  3  percent,  commission  in  the 
event  they  sold  it  for  him.  They  advertised  the  land  in  a  newspaper;  called 
the  attention  of  the  purchaser,  Morris,  to  it;  offered  to  take  him  to  see  the 
premises;  directed  him  to  the  house  of  the  plaintiff  in  error;  and  gave  him  a 
copy  of  the  paper  containing  a  description  of  it.  The  plaintiff  in  error  sold 
the  land  to  Morris  for  the  sum  of  $9,500,  and  included  in  the  sale  some  corn, 
plows,  and  feed.  The  disputed  question  of  fact  on  the  trial,  and  around  that 
clustered  all  the  contention,  was  whether  Katts  limited  the  time  within  which 
the  sale  was  to  be  made  to  the  first  day  of  March,  1885;  and  there  was  also  a 
dispute  as  to  the  commission  that  was  to  be  paid,  the  plaintiff  in  error  contend- 
ing that  he  was  to  receive  the  sum  of  $10,500  exclusive  of  all  commission. 

The  evidence  was  confined  to  the  parties  on  these  questions,  and  the  jury 
very  properly,  as  it  seems  to  us,  in  view  of  all  the  facts,  decided  that  the 
statements  by  the  defendants  in  error  gave  the  true  history  of  the  transaction, 
and  returned  a  verdict  in  their  favor. 

That  verdict  is  sufficiently  supported  by  the  evidence.  The  defendants  in 
error  furnished  a  purchaser,  and  sent  him  to  view  the  land.  This  resulted 
in  a  sale,  and  is  sufficient  to  entitle  them  to  a  commission.  As  to  the  other 
assignment  of  error,  with  reference  to  the  tenth  instruction,  it  may  be  re- 
marked that  the  verdict  of  the  jury,  sustained  by  sufficient  evidence,  as  we 
have  seen,  necessarily  determines  that  there  was  not  a  limit  of  time  within 
which  the  sale  was  to  be  made  as  claimed  by  the  plaintiff  in  error,  and,  this 
being  so,  this  case  does  not  come  within  the  rule  as  laid  down  by  Fultz  v.  Wi- 
nter, 34  Kan.  576,  9  Pac.  Hep.  316.    In  the  Fultz  Case  there  was  a  written 

1  Respecting  the  right  of  real-estate  brokers,  and  when  their  commissions  are  earned, 
see  Jarvis  v.  Schaefer,  (N.  Y.)  11  N.  E.  Rep.  634;  Robinson  v.  Kindley,  (Kan.)  12  Pac. 
Rep.  587. 
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contract  authorizing  a  sale  to  be  made  within  two  months  from  the  eighteenth 
of  June,  and  further  providing  that  if  the  owner  or  others  should  make  a  sale 
within  that,  time  a  commission  should  be  paid  the  real-estate  agent.  Within 
that  time  Fultz  took  a  purchaser  to  see  the  land,  and  made  a  contract  of 
sale  with  him  satisfactory  to  the  owner.  The  sale  was  negotiated  within 
the  time,  and  the  agent  applied  for  and  received  an  extension  of  ten  days 
within  which  to  complete  it.  Then  a  further  extension  was  asked  and  re- 
fused^ An  agent  of  the  purchaser  and  the  owner  made  a  subsequent  contract 
of  sale,  and  Fultz  sued  for  his  commission,  and  this  court  decided  that,  under 
the  terms  of  the  special  contract,  he  could  not  recover. 

This  is  not  a  parallel  case.  Here  the  jury  found  that  there  was  no  special 
contract  as  to  the  time  within  which  the  sale  was  to  be  made,  and  hence  the 
rule  in  the  Fultz  Case  can  have  no  application.  There  is  another  very  ma- 
terial difference  in  the  circumstances  of  these  cases.  In  the  Fultz  Case  the 
agent  not  only  found  the  purchaser,  but  made  the  contract,  and  was  person- 
ally supervising  the  details  of  the  purchase.  All  the  owner  was  doing  was  to 
acquiesce  in  the  acts  of  the  agent,  and  granting  a  reasonable  extension  of 
time  for  the  completion  of  the  contract.  In  this  case  the  owner  was  conduct- 
ing the  details  of  the  sale,  and  from  the  indefinite  account  of  the  time  at 
which  the  sale  was  made,  given  both  by  the  seller  and  the  purchaser  at  the 
trial,  it  would  seem  as  if  the  delay  in  closing  the  sale  was  caused  by  the 
negligence  or  fault  of  Ratts,  who  no  doubt  acted  with  the  idea  that  if  the  sale 
was  not  consummated  by  the  first  day  of  March  the  commission  due  the  de- 
fendants in  error  would  not  have  to  be  paid.  Even  in  such  a  contract  as  that 
of  Fultz  v.  Wimer  it  is  expressly  declared  by  the  court  that  where  a  purchaser 
is  found  within  the  time  specified,  but  delay  in  closing  the  sale  is  caused  by 
the  negligence,  fault,  or  fraud  of  the  seller,  the  agent  who  finds  the  purchaser 
is  entitled  to  the  commission.  Construing  the  tenth  instruction  with  refer- 
ence to  the  particular  facts  in  the  case,  we  see  no  error  in  giving  it  to  the  jury, 
nor  do  we  discover  any  disagreement  between  the  rule  laid  down  in  that  in- 
struction and  the  decision  in  the  case  of  Fultz  v.  Wimer.  They  must  both  be 
read  and  construed  in  the  light  of  the  facts  and  attending  circumstances  of 
the  cases  in  which  they  are  used. 

In  this  case  we  think  the  evidence  warrants  the  inference  that  the  delay  by 
Ratts  in  losing  the  sale  to  Morris  resulted  from  his  belief  that,  by  a  postpone- 
ment of  its  completion  until  after  the  first  of  March,  he  could  escape  the  pay- 
ment of  a  commission  to  his  agents.  Indeed,  a  fair  construction  of  the  testi- 
mony strongly  leads  to  the  belief  that  the  sale  had  been  completed,  and  part 
possession  of  the  farm  yielded  to  Morris,  at  the  time  of  Bucher's  visit  there 
on  or  about  the  twenty-second  day  of  February.  The  verdict  of  the  jury  is 
clearly  right,  and  the  seventh  and  tenth  instructions  taken  together,  and  con- 
sidered with  reference  to  the  facts  proven  on  the  trial,  are,  to  say  the  least,  not 
misleading,  or  so  prejudicial  as  to  be  erroneous. 

It  is  recommended  that  the  judgment  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Mitchell  t>.  Aten. 
(Supreme  Court  of  Kant  as.    July  9,  1887.) 

1.  Judgment— Default. 

After  constructive  service  is  had  upon  the  defendant,  in  accordance  with  the  pro- 
visions of  the  statute,  the  fact  that  he  is  not  given  all  the  time  allowed  by  the  no- 
tice to  plead  to  the  action  does  not  render  the  judgment  taken  bv  default  against 
him  void.    A  judgment  thus  rendered  is  irregular  only. 

2.  Mortgage— Rkcordikq — Priority. 

Where  a  mortgage  and  deed  were  executed  by  the  same  grantor,  upon  the  same 
day,  and  upon  the  same  premises,  to  different  parties,  and  the  mortgage  made  no 
v.l4p.no.7 — 32 
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reference  to  the  deed,  nor  the  deed  to  the  mortgage,  and  the  agent  of  the  party  tak- 
ing the  mortgage  was  guilty  of  negligence  or  bad  faith  in  not  recording  the  same 
until  after  the  deed  was  filed  for  record,  such  agent  cannot,  by  purchasing  from  the 
grantee  of  the  deed,  be  considered  an  innocent  and  bona  fide  purchaser,  because  the 
priority  of  the  record  of  the  deed  is  founded  upon  his  own  negligence  or  wrong, 
and  in  taking  title  under  the  deed  he  takes  the  land  subject  to  the  rights  of  the 
mortgagee  for  whom  he  acted  as  agent  in  taking  and  recording  the  mortgage. 
[Syllabus  by  the  Court.) 

Error  from  district  court,  Osage  county. 

A.  J.  Utley,  for  plaintiff  in  error.  J.  W.  Lord  and  Wm.  Thomson,  for  de- 
fendant in  error. 

Horton,  C.  J.  The  facts  in  this  case  are  substantially  as  follows:  On 
November  23,  1858,  William  J.  Turner  was  the  owner  of  the  real  estate  in 
controversy.  Upon  that  day  he  executed  a  mortgage  upon  the  real  estate  to 
Henry  Aten  to  secure  the  payment  of  $200,  which  mortgage  was  recorded  on 
December  2, 1858.  Upon  the  same  day  he  conveyed  to  John  N.  Jefferson  the 
real  estate  by  warranty  deed,  which  was  recorded  November  29, 1858.  Henry 
Aten  assigned  his  mortgage  to  0.  M.  Aten,  who  brought  an  action  to  fore- 
close the  same,  and  recovered  judgment  thereon,  October  13,  1863.  In  that 
action  William  J.  Turner  and  Henry  Aten  were  made  defendants.  Under  a 
sale  upon  the  foreclosure  of  the  mortgage  C.  M.  Aten  obtained  a  sheriff's  deed 
to  the  real  estate,  on  December  12, 1863.  David  T.  Mitchell  obtained  a  war- 
ranty deed  of  the  real  estate  from  John  N.  Jefferson  on  March  28,  1884. 
G.  M.  Aten  filed  his  petition  against  David  T.  Mitchell  for  the  purpose  of 
quieting  title  in  himself  to  said  real  estate.  Upon  the  trial  the  court  rendered 
judgment  for  the  plaintiff,  as  prayed  for.  Mitchell  excepted,  and  brings  the 
case  here.  The  foreclosure  proceedings  in  the  action  of  C.  M.  Aten  against 
William  J.  Turner  et  al.  were  received  in  evidence,  without  objection.  After 
the  argument  of  the  case  the  plaintiff  moved  to  strike  from  the  evidence  this 
record,  for  the  reason  that  it  was  not  signed  by  the  district  judge.  This  mo- 
tion was  sustained,  and  this  ruling  is  complained  of.  The  record  was  offered 
by  Mitchell  to  prove  that  the  judgment  of  foreclosure  under  which  Aten 
claimed  title  was  absolutely  void.  This,  upon  the  ground  that  the  judgment 
was  taken  by  default,  on  October  13, 1862,  when  defendants  had  20  days  after 
October  25,  1862,  in  which  to  appear  and  answer. 

It  is  not  necessary  for  us  to  pass  upon  the  question  whether  the  district 
court  erred  in  refusing  to  consider  as  evidence  the  record  of  the  foreclosure 
case  of  Aten  v.  Turner  et  al.  Turner  was  notified  by  publication  to  appear 
and  answer  the  petition  on  or  before  20  days  after  October  25,  1862.  The 
service  of  publication  was  completed  prior  to  October  13th,  the  date  of  the 
judgment.  Judgment  was  not  rendered,  therefore,  until  several  days  after 
service.  Jurisdiction  having  been  obtained,  the  fact  that  the  judgment  was 
rendered  sooner  than  it  should  have  been  does  not  make  the  judgment  void. 
A  judgment  thus  rendered  is  irregular  only.  It  might  have  been  set  aside  by 
motion,  or  upon  proceedings  in  error,  but  the  judgment  is  not  vulnerable  to 
a  collateral  attack.  Section  569,  Code;  Freem.  Judgm.  §§  119,  126,  135; 
Town  of  Lyons  v.  Cooledye,  89  111.  529. 

The  next  complaint  is  that  the  findings  of  fact  of  the  trial  court  do  not  sup- 
port the  conclusions  of  law.  It  is  said  that  as  the  mortgage  and  the  deed 
were  both  executed  and  acknowledged  November  23,  1858,  and  as  there  is  no 
reference  in  the  mortgage  to  the  deed,  or  in  the  deed  to  the  mortgage,  it  must 
be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  the  grantees  acted 
in  good  faith,  and  as  it  appears  that  the  deed  was  recorded  November  28, 1858, 
and  the  mortgage  December  2,  1858,  the  prior  record  of  the  deed  to  Jefferson 
gave  him  the  superior  equity,  and,  therefore,  that  the  mortgage  never  had 
any  validity  as  to  Jefferson,  or  to  Mitchell  claiming  under  him.  If  we  were 
to  presume  that  the  mortgage  and  deed  were  delivered  at  the  same  time,  it 
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would  necessarily  follow  that  the  grantees  knew  of  the  existence  of  the  two 
instruments,  and  it  would  be  a  natural  conclusion  to  say  that  Turner  gave 
the  mortgage  first,  and  then  sold  the  land  to  Jefferson  with  the  understanding 
that  he  should  pay  the  mortgage,  as  his  warranty  would  oblige  him  to  do. 
This  view  would  be  in  favor  of  holding  that  Turner  acted  in  good  faith  to  all 
parties.  But  aside  from  this,  the  rinding  of  the  trial  court  that  Mitchell  was 
the  agent  of  Aten  in  taking  the  mortgage  from  Turner,  November  23,  1858, 
and  was  also  his  agent  in  recording  the  same,  fully  sustains  the  judgment 
rendered.  The  statute  relating  to  the  filing  and  recording  of  conveyances  of 
real  estate  protects  no  one  but  innocent  and  bona  fide  purchasers  and  holders. 
If  it  be  true  that  Jefferson  had  the  superior  equity  on  account  of  the  priority 
of  the  record  of  his  deed,  he  obtained  this  equity  by  the  negligence  or  bad  faith 
of  Mitchell.  It  was  the  duty  of  Mitchell,  as  the  agent  of  Aten,  to  have  filed 
for  record  the  mortgage  within  a  reasonable  time  after  it  came  into  his  pos- 
session. If  Mitchell  had  done  this,  the  mortgage  would  have  been  recorded 
within  a  day  or  two  after  November  23,  1858.  It  was  not  recorded,  through 
the  fault  of  Mitchell,  until  December 2, 1858,  three  days  after  the  deed  was  of 
record.  Mitchell  cannot  be  permitted  in  a  court  of  equity  to  profit  by  his  own 
wrong  against  his  principal.  It  is  a  sound  principle  that  he  who  prevents  a 
thing  being  done  shall  not  avail  himself  of  the  non-performance  he  has  occa- 
sioned. 

We  are  not  passing  upon  the  rights  or  equities  of  Jefferson,  therefore  it  is 
immaterial  whether  he  had  the  superior  equity  in  the  real  estate  or  not. 
Mitchell,  although  he  derived  his  title  from  Jefferson,  cannot  be  protected  by 
the  priority  of  the  record  because  such  priority  is  founded  upon  his  own  neg- 
ligence or  wrong.  He  should  suffer  for  this  negligence  or  bad  faith,  and  not 
his  principal. 

The  judgment  of  the  district  court  will  be  affirmed 

(All  the  justices  concurring.) 


City  <w  Winfibld  v.  Winfield  Gas  Co. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

Municipal  Corporations — Contracts — Gas  Companies. 

Where  a  lighting  company  contracts  with  a  city  for  the  lighting  of  the  streets  of 
the  city  at  a  stipulated  sum  for  each  lamp  per  year,  and  to  keen  all  lamps  lighted 
every  night  in  the  year,  except  when  the  moon  gives  sufficient  light,  and  a  proviso 
is  added  thereto  which  provides  that  the  city  shall  not  be  liable  for  rent  for  any 
lamp  for  any  night  when  lamps  are  not  lighted,  held,  that  full  force  and  effect  must 
be  given  to  the  entire  contract,  including  the  proviso,  and  the  city  is  not  liable  for 
rent  of  lamps  on  moonlight  nights,  when  lamps  are  not  lighted. 

{Syllabus  by  Clogston,  C.) 

Error  from  district  court,  Cowley  county. 

Jos.  O'Hare  and  W.  T.  Madden,  for  plaintiff  in  error.  /.  F.  McMullen, 
for  defendant  in  error. 

CLOG8TON,  0.  The  defendant  in  error  brought  an  action  against  the  city 
of  Winfield  to  recover  for  rent  of  60  lamp- posts  alleged  to  have  been  rented  by 
said  plaintiff  to  said  defendant  at  the  yearly  rental  of  $30  per  lamp-post. 
The  contract  under  which  plaintiff  claimed  was  embraced  in  an  ordinance 
passed  by  the  said  city,  a  copy  of  which  was  attached  to  and  made  a  part  of 
plaintiff's  petition.  To  the  petition  so  filed  by  the  plaintiff  the  defendant  de- 
murred, on  the  ground  that  plaintiff's  petition  did  not  state  a  cause  of  action 
against  said  defendant;  which  demurrer  came  on  to  be  heard,  and  was  over- 
ruled by  the  court;  and  the  ruling  on  this  demurrer  is  the  sole  and  only  ques- 
tion in  the  case. 

The  record  contains  a  stipulation  that  the  only  question  for  consideration 
in  the  court  below  was  the  construction  to  be  given  to  section  1  of  the  ordi- 
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nance  attached  to  the  plaintiffs  petition ;  and  if  the  court  construed  the  ordi- 
nance so  as  to  make  the  city  liable,  as  claimed  by  the  plaintiff,  then  the  de- 
murrer to  be  overruled;  but  if  the  court  construed  the  ordinance  so  as  not  to 
make  the  city  liable  for  rent  on  any  night  that  the  moon  gave  sufficient  light, 
then  the  demurrer  to  be  sustained.    Said  section  1  is  as  follows: 

"Section  1.  That  in  consideration  of  the  benefit  that  will  accrue  to  the  city 
of  Winfield  by  the  construction  of  gas-works,  the  laying  of  pipes,  and  the 
lighting  of  the  streets,  public  buildings,  and  places  of  said  city,  the  city  of 
Winfield  hereby  agrees  to  rent,  and  does  rent,  from  William  Whiting,  his 
heirs,  executors,  and  assigns,  for  and  during  the  term  of  twenty-one  (21) 
years,  sixty  (60)  lamp-posts,  at  an  annual  rental  of  thirty  dollars  for  each 
lamp-post,  payable  in  semi-annual  installments,  on  the  fifteenth  day  of  Jan- 
uary and  the  fifteenth  day  of  July  in  each  year,  said  rental  to  commence  as 
follows:  As  to  the  posts  on  Main  street,  when  the  posts  there  contracted  for 
shall  be  furnished  with  gas  and  ready  for  lighting;  as  to  the  balance,  when- 
ever a  number  of  ten  or  more  is  ready  for  lighting,  and  the  city  notified  of 
the  same  in  writing;  and  for  said  rental  said  William  Whiting,  his  heirs, 
successors,  and  assigns  shall  supply  the  necessary  gas  for  said  lamp-posts,  and 
shall  furnish  a  good  gas-light,  and  shall  at  his  and  their  own  charge  attend 
to  the  proper  lighting  and  extinguishing  the  lights ;  said  lights  to  be  kept 
burning  during  the  entire  year,  from  dark  until  11:30  (eleven-thirty)  p.  m., 
except  when  the  moon  shall  furnish  sufficient  light;  provided,  the  city  shall 
not  be  liable  to  pay  rent  for  any  lamp-post  during  any  time  light  shall  not  be 
rurnished  by  the  same." 

The  plaintiff  claimed  that  under  this  ordinance  it  was  entitled  to  receive 
$30  per  year  for  whatever  time  it  became  necessary  to  have  the  lamps  lighted, 
and  that  the  contract  was  made  with  this  understanding;  while  it  is  contended 
by  the  defendant,  on  the  other  hand,  that  by  the  proviso  to  said  ordinance 
they  were  not  to  be  liable  to  pay  rent  except  during  the  nights  in  which  the 
lamps  were  lighted. 

The  ordinance  contains  all  the  necessary  elements  upon  which  the  plaintiff 
bases  its  claim,  and  is  in  harmony  and  consistent  with  their  construction; 
and,  were  it  not  for  the  proviso  added  to  it,  their  claim  would  be  tenable. 
But  if  it  had  been  the  intention  of  the  parties  to  pay  $30  a  year  rent  for 
each  lamp-post,  and  to  take  no  account  of  the  nights  in  which  the  moon 
gave  sufficient  light,  and  the  lamps  by  reason  of  said  moonlight  were  not 
lighted,  then  why  add  the  proviso?  In  construing  contracts  the  rule  is,  and 
ought  to  be.  that  full  force  and  effect  will  be  given  to  each  and  all  provisions 
of  a  contract,  if  the  same  can  be  done;  and  if,  under  any  theory  of  the  case 
consistent  with  the  entire  contract,  force  and  effect  can  be  given  to  all  its 
parts,  that  construction  ought  to  be  adopted;  unless,  on  the  other  hand,  by 
giving  force  and  effect  to  the  entire  contract,  the  contract  thereby  becomes 
unreasonable  and  inconsistent  with  the  nature  and  character  of  the  matters 
under  consideration,  or  in  the  minds  of  the  parties  at  the  time  the  contract 
w;ts  made,  and  then  such  construction  must  be  given  it  as  will  most  clearly 
carry  out  the  express  intention  of  the  parties  making  the  contract. 

Now,  to  give  this  contract  or  ordinance  the  construction  that  plaintiff  seeks 
for  it  would  be  to  entirely  eliminate  this  proviso  from  the  ordinance,  because 
the  ordinance  would  contain  every  element  contended  for  by  the  defendant  in 
error  without  it;  while  upon  the  other  hand,  if  you  give  the  entire  ordinance, 
including  the  proviso,  force  and  effect,  you  have  adopted  the  construction 
claimed  by  the  defendant,  plaintiff  in  error;  and  this  is  also  seemingly  consist- 
ent with  the  nature  and  character  of  the  business  about  which  they  were  con- 
tracting. The  city  was  renting  lamps  for  public  lighting.  They  were  con- 
tracting for  light.  Now,  what  would  be  more  reasonable  than  for  them  to 
add  this  proviso:  that  they  were  to  pay  for  lights  only  when  the  lights  would 
be  a  benefit  to  the  city. 
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The  ordinance  provides  that  the  lighting  company  are  to  keep  the  lamps 
lighted  during  every  night  in  the  year,  from  dark  until  11: 30  p.  m.,  except 
such  nights  as  the  moon  gave  sufficient  light.  It  became  the  duty  of  the 
plaintiff,  by  the  terms  of  this  contract,  to  light  and  extinguish  the  lamps. 
This  would  seem  to  give  them  the  right  to  determine  what  nights  the  moon 
gave  sufficient  light,  and  what  nights  it  was  necessary  to  light  the  lamps. 
There  would  be  no  way  of  ascertaining  or  determining  beforehand  how  many 
nights  it  would  be  necessary  to  have  the  lamps  lighted.  The  contract  does 
not  provide  that  the  lamps  shall  not  be  lighted  on  moonlight  nights,  but  only 
on  such  nights  as  the  moon  does  not  give  sufficient  light.  In  view  of  this, 
the  city  made  a  proviso,  not  knowing  how  many  nights  the  lamps  would  be 
lighted,  or  necessary  to  be  lighted.  They  placed  this  proviso  at  the  end  of 
the  contract  as  a  wise  protection;  and  this  court  cannot  say  that  this  proviso, 
;is  a  part  of  the  contract,  was  placed  there  to  have  no  effect  or  meaning. 

It  is  therefore  recommended  that  the  case  be  reversed,  and  the  court  below 
be  directed  to  sustain  the  demurrer. 

By  the  Court*    It  is  so  ordered;  all  the  justices  concurring. 


Union  Pac.  Ry.  Co.  t>.  Dunden. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  Executors  and  Administrators — Granting  of  Letter. 

In  an  action  brought  by  the  personal  representative  of  a  deceased  minor  against 
a  railway  company  to  recover  damages  for  the  death  of  the  intestate,  an  issue  of 
fact  was  presented  by  the  pleadings  as  to  whether  the  letters  of  administration 
were  properly  granted  upon  the  estate  of  the  minor;  it  bein^  claimed  by  the  com- 
pany that  there  was  no  estate  to  be  administered.  The  records  and  findings  of  the 
probAte  court  introduced  in  evidence  made  a  prima  facie  case,  showing  that  the 
minor  died,  leaving,  among  other  things,  "an  estate  of  personal  articles."  The  evi- 
dence of  the  father  of  the  minor  was  introduced,  which  tended  to  prove  that  his 
child  died  without  leaving  any  estate.  Held,  that  the  evidence  of  the  father,  as 
against  the  general  finding  of  the  jury,  was  not  conclusive.  And  held,  further,  that 
it  cannot  be  said  as  a  matter  of  law,  upon  the  record  presented  in  this  case,  and 
against  the  general  finding  of  the  jury,  that  the  letters  of  administration  were 
granted  without  jurisdiction. 

2.  Negligence— Action  fob  Wrongful  Death — Damages. 

In  an  action  by  the  personal  representative  of  a  deceased  minor  to  recover  dam- 
ages for  the  death  of  the  intestate,  it  is  within  the  province  of  the  jury  to  form  an 
estimate  of  the  damages  with  reference  to  the  pecuniary  injury,  present  or  pros- 
pective, resulting  to  the  next  of  kin.  In  such  a  case  thejnry  may  estimate  the  pe- 
cuniary damages  from  the  facts  proved,  in  connection  with  their  own  knowledge 
and  experience  which  they  are  supposed  to  possess  in  common  with  the  generality 
of  mankind,  and  it  is  not  necessary  that  any  witness  should  have  expressed  an 
opinon  of  the  amount  of  such  pecuniary  loss.  And  held,  as  applied  to  this  case,  the 
instruction  that  the  jury  could  use  their  common  knowledge  in  assessing  the  dam- 
ages, without  evidence  as  to  the  amount  thereof,  was  not  erroneous  or  misleading. 

3.  8am  e. 

In  an  action  to  recover  damages  for  the  death  of  a  minor,  caused  by  the  wrong- 
ful act  or  omission  of  another,  the  trial  court  commits  no  material  error  in  refusing 
to  require  the  jury  to  itemize,  in  separate  or  specific  amounts,  the  value  of  the 
probable  future  services  of  the  intestate  to  his  next  of  kin. 

4.  Same. 

Where  the  plaintiff  recovers  a  judgment  for  $3,000  as  the  personal  representative 
of  a  deceased  minor,  who,  at  the  time  of  his  death,  was  eleven  years  and  eight 
months  old,  and  was  also  intelligent,  healthy,  and  promising,  and  left  surviving 
him  a  father,  who  was  a  poor  man,  working  as  an  engineer  of  steam  machinery, 
and  having  a  wife  and  three  children,  held  not  so  grossly  excessive  as  to  require  this 
court  to  reverse  the  judgment  therefor. 

5.  Same— Contributory  Negligence. 

Although  a  minor,  killed  while  playing  upon  a  turn-table  of  a  railway  company, 
had  sufficient  intelligence  to  know  that  it  was  wrong  to  trespass  upon  the  turn- 
table, yet,  if  he  had  no  knowledge  that  playing  upon  the  table  was  unsafe  or  dan- 
gerous, it  cannot  be  said  that  he  was  guilty  of  contributory  negligence. 
(Syllabus  by  the  Court.) 
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Error  from  district  court,  Leavenworth  county. 

/.  P.  Usher,  A.  L.  Williams,  and  Charles  Monroe,  for  plaintiff  in  error. 
L.  B.  &  S.  E.  Wheat,  for  defendant  in  error. 

Horton,  C.  J.  Upon  the  general  statement  in  this  case  the  facts  are  as 
follows :  William  Dunden,  Jr.,  was  injured  on  August  16,  1884,  on  a  turn- 
table located  upon  the  grounds  of  the  Fort  Leavenworth  military  reservation, 
while  playing  with  other  children.  From  the  injuries  received  he  died  the 
next  day.  At  the  time  of  his  death  he  was  eleven  years  and  eight  months 
old.  Prior  to  his  injuries  he  was  intelligent,  healthy,  and  promising.  His 
father,  William  Dunden,  lived  at  the  time  in  Leavenworth  city,  and  was  not 
in  the  best  of  health.  He  was  a  poor  man,  not  owning  the  house  in  which  he 
lived.  His  occupation  was  that  of  an  engineer  of  steam-machinery,  and  he 
received  as  wages  for  his  services  from  seven  to  eight  hundred  dollars  a  year. 
After  the  death  of  his  son,  his  family,  other  than  himself,  consisted  of  his  wife 
and  three  children ;  the  oldest  being  16  years  of  age,  and  the  youngest  a  year 
old.  The  father,  as  administrator,  brought  this  action  against  the  Union  Pa- 
cific Railway  Company  to  recover  damages  for  the  death  of  his  son.  In  the 
petition  it  is  alleged  that  the  death  occurred  by  reason  of  the  negligence  of  the 
railway  company  in  leaving  the  turn-table  unlocked  and  unguarded.  Judg- 
ment was  rendered  against  the  railway  company  for  $3,000,  and  that  company 
now  seeks  to  have  the  judgment  reversed. 

It  is  claimed  that  the  probate  court  of  Leavenworth  county  had  no  jurisdic- 
tion to  issue  letters  of  administration  to  William  Dunden,  upon  the  ground 
that  his  son  left  no  estate.  The  authority  for  granting  letters  of  administra- 
tion is  found  in  section  1  of  chapter  37  of  the  Compiled  Laws  of  1885.  which 
reads :  "That,  upon  the  decease  of  any  inhabitant  of  this  state,  letters  testa- 
mentary or  letters  of  administration  on  his  estate  shall  be  granted  by  the  pro- 
bate court  of  the  county  in  which  the  deceased  was  an  inhabitant  or  resident 
at  the  time  of  his  death." 

The  contention  is  that  there  is  no  provision  in  the  statute  for  administra- 
tion, either  in  the  case  of  a  resident  or  a  non-resident,  unless  there  is  an  estate 
to  be  administered.  Perry  v.  Railroad  Co.,  29  Kan.  420.  Whether  the  rule 
announced  in  the  foregoing  case  applies  to  the  issuance  of  letters  of  adminis- 
tration upon  the  decease  of  an  inhabitant  jl  this  state,  we  need  not  now  de- 
cide. Letters  of  administration  may  be  granted  upon  the  estate  of  a  minor, 
as  well  as  upon  the  estate  of  any  other  person.  To  the  claim  that  William 
Dunden  left  no  estate  the  answer  is  that  the  records  oi  the  probate  court  of 
Leavenworth  county  made  a  prima  facie  showing  of  jurisdiction  to  issue  the 
letters  of  administration.  On  February  7,  1885,  William  Dunden  made  an 
affidavit  before  the  probate  judge  that  his  son  William  Dunden,  Jr.,  died, 
leaving,  among  other  things,  "an  estate  of  personal  articles."  The  letters  of 
administration  recite  "that  William  Dunden,  late  of  the  county  of  Leaven- 
worth, an  inhabitant  of  said  county,  died  intestate,  having  at  the  time  of  his 
death  property  in  this  state  which  may  be  lost,  destroyed,  or  diminished  in 
value  if  speedy  care  be  not  taken  of  the  same. "  The  administrator  gave  bond, 
with  two  sufficient  sureties,  in  the  sum  of  8200,  as  prescribed  by  the  statute. 
The  administrator  also  made  an  affidavit  before  the  probate  judge  "that  he 
would  make  a  true  and  perfect  inventory  of  and  faithfully  administer  all  the 
estate  of  the  said  deceased,  and  pay  the  debts  as  far  as  the  assets  would  ex- 
tend, and  account  for  all  assets  which  should  come  to  his  possession  or  knowl- 
edge. "  The  records  of  the  probate  court  were  read  to  the  jury.  The  only  evi- 
dence offered  to  contradict  or  rebut  the  prima  facie  case  made  was  in  the 
cross-examination  of  the  father  of  the  deceased,  who  testified,  among  other 
things,  that  his  son,  at  the  time  of  his  death,  had  "nothing  other  than  some 
little  change;  that  what  he  had  in  the  way  of  personal  effects  and  clothing  he 
had  provided  him  with;  that  he  had  worked  at  one  time  for  a  canning  fao- 
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tory,  and  earned  a  little  money;  that  he  did  not  know  how  much  of  this  he 
had,  as  that  was  a  matter  between  the  boy  and  his  mother;  that,  when  he 
earned  money,  he  gave  it  to  his  mother;  that,  while  working  for  the  canning 
factory,  he  received  twenty-five  cents  a  day. "  Admitting  that  the  evidence 
of  the  father  was  contradictory  to  and  conflicting  with  the  findings  and  rec- 
ords of  the  probate  court,  yet  it  was  not  conclusive.  The  personal  representa- 
tive, in  cases  like  Ibis,  brings  the  action,  not  for  himself  nor  in  the  right  of 
the  estate,  but  as  trustee  for  the  distributees,  the  next  of  kin.  The  jury  had 
the  right  to  pass  upon  the  facts  in  issue;  and,  as  was  said  in  Whteler  v.  Rail- 
road  Co.,  31  Kan.  640,  3  Pac.  Rep.  297:  "We  cannot  say,  from  the  facts  as 
found  by  the  jury,  that  the  letters  of  administration,  issued  to  the  plaintiff  in 
error,  ought  to  be  revoked." 

It  is  next  claimed  that  the  trial  court  erred  in  instructing  the  jury  that, 
if  they  found  for  the  plaintiff,  they  could  use  their  common  knowledge  in  as- 
sessing his  damages,  without  evidence  as  to  the  amount  thereof.  The  lan- 
guage of  the  instruction  may,  perhaps,  be  criticised;  but  the  instruction,  as 
applied  to  this  case,  was  neither  erroneous,  nor  misleading.  In  such  a  case 
as  this  the  jury  may  estimate  the  pecuniary  damages  from  the  facts  proved, 
in  connection  with  their  own  common  knowlege  and  experience  in  relation 
to  matters  of  common  observation.  It  is  not  absolutely  necessary  that  any 
witness  should  have  expressed  an  opinion  of  the  amount  of  the  pecuniary 
loss.  Damages  are  to  be  assessed  by  the  jury  with  reference  to  the  pecuniary 
injury  sustained  by  the  next  of  kin  in  consequence  of  such  death.  This  is 
not  the  actual  present  loss  only  which  the  death  produces,  and  which  could 
be  proved,  but  prospective  losses  also.  How  this  pecuniary  damage  is  to  be 
measured,  or  what  shall  be  the  amount,  must  be  left  largely  to  the  discretion 
of  the  jury.  The  court  undoubtedly  intended  by  the  instruction  to  inform 
the  jury,  and  they  must  have  so  understood,  that,  if  they  found  for  the  plain- 
tiff, they  could  use  their  common  knowledge  in  assessing  his  damages,  with- 
out direct  evidence  of  the  specific  pecuniary  loss.  The  jury  had  presented  to 
them  evidence  of  the  parents  of  the  deceased,  their  position  in  life,  the  oc- 
cupation of  the  father,  the  condition  of  his  health,  the  age  of  his  son,  bis  in- 
telligence, his  ability  to  earn  money,  etc.;  and  it  was  their  province,  from 
this  evidence  and  their  general  knowledge,  to  form  an  estimate  of  the  dam- 
ages with  reference  to  the  pecuniary  injuries,  present  and  prospective,  re- 
sulting to  the  next  of  kin.  It  is  impracticable  to  furnish  direct  evidence  of 
the  specific  loss  occasioned  by  the  death  of  a  child;  and  to  hold  that,  with- 
out such  positive  proof,  a  plaintiff  could  not  succeed,  would,  in  effect,  de- 
feat any  substantial  recovery.  Ihl  v.  Railroad  Co.,  47  K".  Y.  317;  City  of 
Chicago  v.  Scholten,  75  111.  469;  Railroad  Co.  v.  Barker,  39  Ark.  491,  and 
cases  cited;  Nagel  v.  Railway  Co.,  75  Mo.  653;  City  of  Chicago  v.  Hesing, 
83  111.  204;  Railroad  Co.  v.  Richards,  8  Kan.  101. 

In  the  case  of  Waite  v.  Teeters,  ante,  146,  (recently  decided,)  the  instruc- 
tion that  the  jury  might  use  their  own  knowledge  in  determining  the  value 
of  the  corn  was  held  to  be  misleading;  but  in  that  case  proof  could  easily 
have  been  offered  of  the  value  of  the  corn  standing  in  the  field,  although  it 
was  distant  from  che  railroad  and  market. 

In  Railroad  Co.  v.  Brown,  26  Kan.  443,  referred  to  as  controlling  this  case, 
the  deceased  was  25  years  of  age,  with  a  widowed  mother  and  a  sister  who 
lived  off  the  property  they  owned.  In  that  case  the  testimony  showed  that 
the  deceased  had  been  worth  nothing  to  his  mother  up  to  the  time  of  his  death, 
and  it  was  well  said  "that,  judging  the  future  by  the  past,  the  life  of  the  de- 
ceased was  one  which  would  have  been  of  little  value."  In  that  case  the  de- 
ceased had  lived  long  enough  to  establish  that  there  could  be  no  reasonable 
expectation  of  pecuniary  advantage  to  the  mother  from  his  life 

In  Railroad  Co.  v.  Weber,  33  Kan.  543,  6  Pac.  Rep.  877,  also  referred  to  as 
an  authority,  the  jury  found  specially  that  the  deceased  was  in  the  habit  of 
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drinking  intoxicating  liquors  to  excess  for  years  before  his  death,  and  that 
his  life  was  of  no  pecuniary  value  to  his  next  of  kin.  In  such  a  case,  clearly 
nothing  but  nominal  damages  could  be  recovered.  In  that  case  the  principal 
contention  was  that,  as  no  actual  damage  or  pecuniary  loss  was  sustained  by 
the  next  of  kin,  not  even  nominal  damages  could  be  recovered. 

It  is  next  claimed  that  the  trial  court  erred  in  refusing  to  require  the  jury 
to  answer  certain  special  questions.  All  of  the  questions  which  the  railway 
company  desired  to  submit,  with  one  exception,  were  inquiries  as  to  how 
much  a  year  the  deceased  would  have  contributed  to  the  support  of  his  father 
if  he  had  lived,  and  the  items  thereof.  In  refusing  to  submit  these  questions, 
we  think  there  was  no  material  error.  Much  that  has  already  been  said  con- 
cerning the  damages  to  be  assessed  by  the  jury  in  such  a  case  as  this  applies 
with  peculiar  force  to  the  questions  proposed.  As  the  jury  may  compensate 
for  present  and  prospective  pecuniary  injuries,  and  as  the  amount  of  Wiese 
injuries  must  be  left  largely  to  their  discretion,  it  would  be  impossible,  with 
any  reasonable  accuracy,  to  have  answered  the  questions.  The  value  of  the 
probable  future  services  of  the  deceased  to  his  next  of  kin  during  his  minority 
must,  in  the  nature  of  things,  have  been  largely  a  matter  of  conjecture.  It 
would  be  impossible  to  itemize  the  value  of  such  probable  future  services. 

"In  the  very  nature  of  things,  it  seems  to  us  an  exact  and  uniform  rule  for 
measuring  thevalue  of  the  life  taken  away  to  the  survivors,  is  impossible. 
The  elements  which  go  to  make  up  the  value  are  personal  to  each  case.  All 
that  can  well  be  done  is  to  say  that  the  jury  may  take  into  consideration  all 
the  matters  which  go  to  make  the  life  taken  away  of  pecuniary  value  to  the 
survivors,  and,  limited  by  the  amount  named  in  the  statute,  award  compen- 
sation therefor.  To  go  beyond  this,  and  lay  down  an  arbitrary  rule  for  valu- 
ing the  life  of  the  deceased, — a  rule  applicable  to  all  cases  alike, — however 
satisfactory  it  might  be  because  of  its  uniformity,  would  in  many  instances 
operate  to  defeat  the  accomplishment  of  the  wholesome  purposes  sought  by 
this  act.  It  was  well  said  by  Mr.  Justice  Nelson  in  the  case  of  Railroad  Co. 
v.  Barron,  5  Wall.  90,  that « the  damages  must  depend  very  much  on  the  good 
sense  and  sound  judgment  of  the  jury  upon  all  the  facts  and  circumstances  of 
the  particular  case/  M    Railway  Co.  v.  Cutter,  19  Kan.  83. 

As  to  the  question  whether  the  deceased  knew  it  was  wrong  to  play  upon 
the  turn-table,  an  answer  either  way  would  not  have  affected  the  case.  He 
might  have  known  that  it  was  wrong  to  trespass  upon  the  property  of  the 
railway  company,  and  vat  have  had  no  knowledge  that  the  use  of  the  turn- 
table was  dangerous  or  even  unsafe.  If  the  company  had  presented  the  in- 
quiry whether  the  deceased  knew  that  it  was  dangerous  or  unsafe  to  play 
upon  the  turn-table,  a  wholly  different  question  would  be  before  us  for 
determination. 

Further  complaint  is  made  that  the  damages  are  grossly  excessive.  We 
cannot  say  that  the  judgment,  as  rendered,  is  so  excessive  as  to  require  this 
court  to  reverse  the  judgment.  In  Illinois,  where  the  action  was  for  the 
death  of  a  boy  between  six  and  seven  years  of  age,  a  verdict  for  $2,000  was 
sustained.  Railroad  Co.  v.  Becker,  84  HI.  483.  In  Tennessee  a  verdict  for 
$3,000  for  the  death  of  an  infant  child  18  months  old  was  sustained.  Rail- 
road Co.  v.  Connor,  9  Heisk.  20.  In  New  York,  where  the  deceased  was  be- 
tween six  and  seven  years  of  age,  the  jury  awarded  $1,300  as  damages  for 
loss  of  probable  future  services,  and  the  court  refused  to  set  aside  the  verdict 
as  excessive.  In  that  case  there  was  no  proof  that  the  child  was  earning 
anything  at  the  time  she  was  killed.  Oldfleld  v.  Railway  Co.,  3  E .  D.  Smith, 
103.  In  another  case  in  the  same  state,  where  the  action  was  for  the  death 
of  a  boy  eight  years  of  age,  a  verdict  of  $2,500  was  rendered,  and  the  supreme 
court  would  not  interfere.  McOovern  v.  Railway  Co.,  67  N.  Y.  417.  In 
another  case  in  the  same  state  a  girl  of  six  was  struck  by  a  locomotive  and 
killed.    The  jury  awarded  $5,000  damages.    The  court  was  asked  to  set  aside 
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the  verdict  as  excessive,  but  declined  to  interfere,  saying  that,  as  a  matter  of 
law,  it  was  impossible  to  say  that  the  actual  pecuniary  injuries  resulting  from 
the  death  of  the  infant  might  not  be  that  amount.    15  Cent.  Law.  J.  286. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Patee  v.  Adams. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  Animals— Texas  Cattle— Action  fob  Damages. 

In  an  action  brought  against  a  person  who  drives  or  causes  to  be  driven  into  any 
county  of  this  state  any  cattle  having  the  disease  known  as  Texas,  splenic,  or  Span- 
ish fever,  to  recover  damages  that  arose  from  the  communication  of  that  disease 
from  the  cattle  so  driven,  it  is  essential  for  the  plaintiff  to  allege  and  prove  that 
the  defendant  knew,  or  had  reason  to  know,  that  the  cattle  so  driven  were  dis- 
eased with  the  fever,  or  were  liable  to  communicate  the  disease  to  the  domestic 
cattle  of  the  state. 

2.  Same. 

In  such  an  action  the  contributory  negligence  of  the  plaintiff  is  a  competent  de- 
fense. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county. 

M.  E.  Patee  filed  a  petition  in  the  district  court,  and  alleged  substantially 
that  on  the  first  day  of  June,  1884,  she  was  the  owner  of  12  head  of  domestic 
cattle  in  the  county  of  Riley,  of  the  value  of  $1,200,  and  that  the  defendant, 
X.  A.  Adams,  on  or  about  the  day  mentioned,  unlawfully  drove  Jnto  the  county 
of  Riley  200  head  of  diseased  Texas  or  southern  cattle,  being  cattle  from  the 
country  south  of  the  state  of  Kansas ;  that  the  last-named  cattle  were  diseased 
with  Texas,  splenic,  and  Spanish  fever,  and  were  driven  or  caused  to  be  driven 
into  said  Riley  county  from  outside  the  state  by  the  defendant,  between  the 
first  day  of  March,  1884,  and  the  first  day  of  November,  1884,  and  that,  by 
reason  of  such  driving  and  the  holding  of  said  cattle  in  Riley  county  by  said 
defendant,  Texas,  splenic,  and  Spanish  fever  was  communicated  to  12  head 
of  the  plaintiff's  domestic  cattle,  which  caused  said  12  head  to  become  sick  and 
die,  and  the  plaintiff  was  thereby  damaged  in  the  sum  of  $1,200.  The  de- 
fendant demurred  to  the  petition  because  it  did  not  state  that  the  defendant 
knew  or  had  reason  to  know  that  the  cattle  alleged  to  have  been  driven  were 
diseased  with  the  fever  mentioned  in  the  petition.  The  demurrer  was  sus- 
tained by  the  court,  and  the  plaintiff  excepted  to  the  ruling  thereon,  and  sub- 
sequently amended  her  petition  by  adding  the  allegation  respecting  the  knowl- 
edge of  the  defendant  which  was  held  by  the  court  to  be  necessary.  The 
defendant  then  answered  by  a  denial  of  all  the  averments  of  the  petition;  and 
alleged  that,  about  the  time  stated  in  plaintiff's  petition,  he  purchased  and 
shipped  to  Manhattan,  Kansas,  several  car-loads  of  cattle,  a  portion  of  which 
were  discharged  at  Manhattan  into  the  stock-yards  of  the  Union  Pacific  Rail- 
way Company,  and  before  they  were  all  unloaded,  but  still  in  the  possession 
of  the  railway  company,  the  sheriff  of  Riley  county  seized  the  cattle,  and  took 
and  forcibly  held  the  possession  of  the  cattle  for  a  long  period  of  time,  during 
which  time  the  defendant,  Adams,  had  no  authority  or  control  over  the  cattle; 
that  the  sheriff  established  an  inclosure  near  the  Kansas  river,  and  turned 
the  cattle  therein;  that  the  inclosure  was  surrounded  by  a  strong  and  durable 
fence  provided  with  gates  for  gaining  entrance  thereto;  and  that  the  sheriff 
put  the  cattle  under  the  authority  of  his  deputy,  who  guarded  the  same  day 
and  night,  and  refused  to  permit  the  defendant,  Adams,  or  any  other  person, 
to  assume  control  over  them,  and  that  the  plaintiff  carelessly,  unlawfully,  and 
negligently  opened  the  gates  into  the  inclosure,  and  turned  her  domestic  cat- 
tle therein;  and,  if  any  disease  was  contracted  by  said  cattle,  it  was  the  result 
of  her  own  carelessness  and  negligence.    At  the  trial  the  court  refused  to  in- 
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6truct  the  jury  that  the  defendant  was  liable  regardless  of  whether  he  knew, 
or  had  reason  to  know,  that  the  cattle  which  he  had  purchased  and  shipped 
were  diseased. 

Upon  this  question  the  court  charged  the  jury  as  follows:  "If  you  believe 
from  the  evidence  the  defendant,  Adams,  brought,  or  caused  to  be  brought, 
into  the  county  of  Riley,  state  of  Kansas,  Texas  cattle  or  cattle  liable  to  com* 
municate  Texas,  Spanish,  or  splenic  fever  to  the  domestic  cattle  of  this  state, 
and  that  said  cattle  came  from  the  country  south  of  this  state,  between  the 
first  day  of  March,  1884,  and  the  first  day  of  November,  1884,  and  said  de- 
fendant knew  or  had  reason  to  know,  or  could  by  ordinary  diligence  have 
known,  that  said  cattle  were  diseased  cattle,  or  were  cattle  liable  to  communi- 
cate Texas,  Spanish,  or  splenic  fever  to  the  domestic  cattle  of  this  state,  or  if 
the  defendant  knew,  or  could  with  ordinary  diligence  have  known,  that  such 
cattle  were  diseased  with  such  disease,  and  were  liable  to  communicate  it  to 
the  domestic  cattle  of  this  state,  and  such  cattle  so  brought,  or  caused  to  be 
brought,  into  said  Riley  county,  communicated  such  disease  to  the  domestic 
cattle  of  the  plaintiff,  and  thereby  plaintiff's  cattle  died,  you  will  find  for  the 
plaintiff,  and  the  value  of  such  cattle  as  she  lost  as  shown  by  the  evidence/9 

In  another  instruction  the  court  said:  "If  you  find  from  the  evidence  that 
the  defendant,  Adams,  purchased  the  cattle  described  in  the  petition  in  good 
faith  in  Kansas  City,  this  state,  without  any  knowledge  that  said  cattle  were 
infected  with  Texas,  splenic,  or  Spanish  fever,  and  that  he  had  no  reason  to 
know  or  believe  that  such  cattle  could  or  would  communicate  to  the  cattle  of 
this  state  Texas,  splenic,  or  Spanish  fever,  and  that  he  did  not  know  or  have 
reason  to  believe  or  know  that  such  cattle  would  or  could  comm municate  the 
said  Texas,  splenic,  or  Spanish  fever  to  the  cattle  of  tills  state,  till  they  ar- 
rived at  Manhattan,  Riley  county,  and  that  the  sheriff  immediately  seized  said 
cattle  by  virtue  of  a  process  issued  by  Wilder,  a  justice  of  the  peace,  and  be- 
fore the  plaintiff's  cattle  had  been  exposed,  and  were  by  the  sheriff  placed  in 
quarantine,  and  the  defendant,  Adams,  was  deprived  of  any  control  over  said 
cattle,  and  that  during  the  time  the  said  cattle  were  quarantined  by  the  said 
sheriff,  and  the  defendant  deprived  of  the  control  of  said  cattle,  the  plaintiff's 
cattle  took  said  disease  by  going  upon  said  quarantined  grounds,  either  while 
defendant's  cattle  were  there  in  the  custody  of  the  sheriff  or  his  deputy,  or 
after  they  were  removed  therefrom,  then  the  plaintiff  cannot  recover  in  the 
action." 

The  court  also  advised  the  jury  that  if  the  plaintiff  opened  the  gates  and 
turned  her  cattle  into  the  inclosure  where  the  diseased  cattle  were  being  held, 
as  described  in  the  answer,  that  she  would  be  guily  of  contributory  negli- 
gence, and  could  not  recover.  The  plaintiff  excepted  to  the  rulings  of  the 
court  upon  the  instructions  refused  and  given,  and,  the  verdict  and  judgment 
being  in  favor  of  the  defendant,  the  plaintiff  brings  the  case  to  the  supreme 
court  for  review. 

A.  H.  Case  and  Chas.  Curtis,  for  plaintiff  in  error.  /.  B.  Johnson,  /•  D. 
McFarland,  and  Green  <&  Hessinf  for  defendant  in  error. 

Johnston,  J.  There  are  really  but  two  pointe  in  controversy  between  the 
parties  in  this  case.  One  is  whether  a  person  who  purchases  or  otherwise 
obtains  cattle  that  are  diseased  with  Texas,  splenic,  or  Spanish  fever,  and 
who  drives  or  causes  them  to  be  driven  through  any  county  of  the  state,  shall 
be  held  liable  for  all  damages  that  may  arise  by  the  communication  of  disease 
from  the  cattle  so  driven,  without  regard  to  whether  he  knew  or  should  have 
known  that  the  cattle  were  diseased,  or  liable  to  communicate  disease  to  the 
domestic  cattle  of  the  state.  The  other  point  involved  is  whether  the  doctrine 
of  contributory  negligence  is  applicable  to  an  action  like  the  present  one.  The 
action  was  brought  under  the  legislation  enacted  for  the  protection  of  cattle 
against  contagious  diseases.    Laws  1881,  c.  161 ;  Laws  1884,  c.  3.    The  act  of 
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1881,  in  section  1,  provides  "that  no  person  or  persons  shall  drive  or  cause  to 
be  driven,  into  or  through  any  county  in  this  state,  any  cattle  diseased  with 
the  disease  known  as  Texas,  splenic,  or  Spanish  fever.  Any  person  violating 
any  provision  of  this  act  shall,  on  conviction,  be  adjudged  guilty  of  a  misde- 
meanor, and  shall  be  fined  not  less  than  one  hundred  and  not  more  than  one 
thousand  dollars,  and  be  imprisoned  in  the  county  jail  not  less  than  thirty 
days,  and  not  more  than  one  year."  The  act  then  provides  how  such  cattle, 
or  the  cattle  of  any  person  violating  the  act,  shall  be  restrained  and  disposed 
of.  Jn  the  sixth  section  it  is  provided  that,  in  the  trial  of  persons  charged 
with  a  violation  of  the  act,  proof  that  the  cattle  driven  are  wild,  and  of  un- 
domesticated  habits,  shall  be  taken  as  prima  facie  evidence  that  the  cattle 
are  diseased  with  the  fever.  Section  7  of  the  act  is  as  follows:  "Any  person 
or  persons  who  shall  drive  or  cause  to  be  driven,  into  or  through  any  county 
in  this  state,  any  of  the  cattle  mentioned  in  section  one  of  this  act,  in  viola- 
tion of  this  act,  shall  be  liable  to  the  party  injured  for  all  damages  that  may 
arise  from  the  communication  of  disease  from  the  cattle  so  driven,  to  be  re- 
covered in  civil  action,  and  the  party  so  injured  shall  have  a  lien  upon  the 
cattle  so  driven. "  The  act  of  1884  is  substantially  the  same  as  the  act  of  1881, 
so  far  as  the  civil  liability  provided  for  is  concerned.  It  sets  apart  a  portion 
of  the  state  as  quarantine  ground,  upon  which  Texas  cattle,  or  cattle  liable  to 
communicate  Texas,  splenic,  or  Spanish  fever,  might  be  permitted  to  range 
under  the  care  of  keepers;  makes  it  a  misdemeanor  for  any  person  to  allow 
Texas  cattle  to  go  upon  any  grounds  outside  of  the  quarantine  grounds,  with 
penalties  similar  to  those  imposed  by  the  act  of  1881;  and  further  provides 
that  such  person  "shall  be  held  liable  for  all  damages  that  may  be  done  by 
said  cattle  either  by  communicating  disease,  or  in  any  other  manner,  and  the 
person  or  persons  so  injured  shall  have  a  lien  on  the  cattle  so  doing  the  dam- 
age." In  construing  the  acts  upon  which  the  alleged  liability  is  founded,  we 
are  not  aided  by  testimony  of  the  nature  of  the  disease,  and  of  the  peculiarities 
of  the  cattle  against  which  this  legislation  is  directed,  as  the  record  contains 
none  of  the  evidence.  We  are  of  opinion,  however,  that  the  court  took  the 
correct  view  of  the  statutes  in  holding  that  no  recovery  could  be  had  against 
the  defendant  where  he  acted  in  good  faith,  unless  he  had  knowledge,  or  such 
facts  existed  as  made  him  chargeable  with  knowledge,  that  the  cattle  were 
diseased,  or  of  a  kind  liable  to  communicate  the  disease  to  the  domestic  cattle 
of  the  state.  The  statute  does  not  in  terms  dispense  with  the  necessity  of 
averring  and  proving  the  knowledge  of  the  defendant.  The  theory  of  the 
statute  is  that  the  liability  arises  upon  the  negligence  of  the  party  who  drives 
or  causes  to  be  driven  the  cattle  that  communicate  the  fever;  and  how  can 
negligence  be  attributed  to  those  who  go  into  a  market  in  the  state,  and  pur- 
chase such  cattle,  when  they  have  no  notice,  and  no  facts  exist  by  which  they 
v»  ould  be  chargeable  with  notice,  that  the  cattle  had  the  fever  or  were  liable 
to  communicate  it?  The  rule  of  the  common  law  in  such  cases  is  that  knowl- 
edge is  indispensably  necessary  to  a  recovery.  Wade,  Notice,  (2d  Ed.)  271; 
Chit.  PI.  69;  Vrooman  v.  Lawyer,  13  Johns.  339;  Dearth  v.  Baker,  22  Wis.  73; 
Lyke  v.  Van  Leuven,  4  Denio,  127. 

In  construing  statutes,  it  is  well  to  keep  in  mind  the  rules  of  the  common 
law,  and  in  respect  to  this  it  has  been  well  said  that  "statutes  are  to  be  con- 
strued in  reference  to  the  principles  of  the  common  law,  for  it  is  not  to  be  pre- 
sumed that  the  legislature  intended  to  make  any  innovation  upon  the  common 
law  further  than  the  case  absolutely  required.  The  law  rather  infers  that 
the  act  did  not  intend  to  make  any  alteration  other  than  what  is  specified, 
and  besides  what  has  been  plainly  pronounced."  Dwar.  St.  185.  Doubtless, 
the  legislature  has  the  authority  to  dispense  with  the  necessity  of  alleging  and 
proving  knowledge;  but  before  a  party  who  is  without  fault,  or  without  knowl- 
edge that  his  cattle  can  cause  injury,  can  be  held  liable,  the  legislative  desigu 
to  create  such  liability  should  be  "plainly  pronounced." 
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An  example  of  how  slow  the  courts  are  to  extend  this  rule  is  shown  by  a 
decision  given  in  Wisconsin.  In  1866  the  legislature  of  that  state  provided 
that  "the  owner  or  keeper  of  any  dog  or  dogs  which  shall  have  wounded, 
maimed,  or  killed  any  cattle,  horses,  sheep,  or  lambs,  or  injured  any  persons, 
shall  be  liable  to  the  owner  or  legal  possessor  of  such  cattle,  horses,  sheep,  or 
lambs,  or  to  the  person  injured,  in  all  damages  so  done  by  said  dog  or  dogs, 
without  proving  notice  to  the  owner  or  keeper  of  such  dogs,  or  knowledge 
by  him  that  his  dog  was  mischievous  or  disposed  to  kill  or  worry  sheep." 
Notwithstanding  the  general  terms  used  in  that  statute  in  stating  that  for  in- 
juries done  by  dogs  to  persons  or  to  cattle,  horses,  sheep,  or  lambs,  the  owner 
should  be  held  liable  without  notice,  the  supreme  court,  in  an  action  brought 
under  the  statute  for  injury  done  to  a  person,  remarked  that  it  was  strongly 
inclined  to  the  opinion  that  the  necessity  of  proving  a  scienter  was  still  nec- 
essary in  all  actions  except  for  killing  or  worrying  sheep.  Kertschacke  v. 
Lttdwig,  28  Wis.  430.     See,  also,  Auchmuty  v.  Ham,  1  Denio,  495. 

Then  again,  it  seems  to  us  that  a  subsequent  statute  on  this  subject  shows 
that  it  was  never  intended  by  the  legislature  to  dispense  with  proof  of  knowl- 
edge in  these  cases.  The  legislation  on  this  subject  is  for  the  protection  of 
domestic  cattle  of  the  state,  and  nearly  all  of  the  provisions  made  are  very 
strongly  in  the  interest  of  the  owners  of  such  cattle.  Those  who  bring  in 
diseased  cattle,  or  cattle  liable  to  communicate  the  fever,  are  made  both  crimi- 
nally and  civilly  liable.  To  render  the  law  easy  of  enforcement  against  such 
persons,  it  is  provided  that,  in  any  trial  under  the  act,  proof  that  the  catue 
are  wild  and  of  undomesticated  habits  is  prima  facie  evidence  that  they  are 
diseased.  Then,  in  1885,  the  legislature,  to  still  further  relieve  the  plaintiff 
from  the  burdens  imposed  by  the  general  rules  of  law,  provided  that,  where 
the  cattle  which  communicated  the  disease  were  brought  into  the  state  from 
south  of  the  thirty -seventh  parallel  of  north  latitude,  "it  shall  betaken  as 
prima  facie  evidence  that  such  cattle  were  capable  of  communicating  and 
liable  to  impart  Texas,  splenic,  and  Spanish  fever,  within  the  meaning  of  the 
act,  and  that  the  owner  or  owners  or  thepersim  in  charge  of  such  cattle  had 
full  knowledge  and  notice  thereof  at  the  time  of  the  commission  of  the  alleged 
offense."  Laws  1885,  c.  191,  §  5.  By  this  provision  the  legislature  recog- 
nized that  proof  of  knowledge  was  and  is  necessary.  It  modified  the  general 
rule,  by  making  the  facts  stated  prima  facie  proof  of  something  which  was 
deemed  essential  to  a  recovery.  The  plaintiff  was  thereby  relieved,  to  some 
extent,  from  a  burden  which  the  legislature  assumes  rests  upon  him.  There 
was  no  necessity  for  making  this  provision  if  the  proof  of  knowledge  was  not 
required.  We  conclude  that  the  interpretation  placed  upon  the  statute  by  the 
plaintiff  in  error  is  not  sound,  and  that  the  true  rule  upon  the  question  was 
stated  in  the  district  court. 

With  regard  to  the  question  of  contributory  negligence,  we  have  no  doubt 
that  it  enters  into  and  may  constitute  a  defense.  The  action  is  not  for  the 
recovery  of  a  penalty,  but  to  recover  compensation  for  the  willful  negligence 
wrought  by  another.  Penalties  are  prescribed  in  the  criminal  features  of  the 
statute,  and  certainly  it  was  not  intended  that  any  others  should  be  imposed* 
There  is  nothing  in  the  statute  indicating  that  the  obligation  of  the  defendant 
is  absolute,  or  that  the  plaintiff  can  recover  where  the  injury  is  the  result  of 
his  own  wrong-doing.  "Where  the  wrong  of  both  parties  contributes  to  the 
injury,  the  law  declines  to  apportion  the  damages,  and  so  leaves  the  injured 
party  without  any  compensation."  Kansas  Pac.  Ky.  Co.  v.  Pointer,  14  Kan. 
50.  If  the  plaintiff,  as  was  alleged  in  the  answer,  willfully  and  negligently 
opened  the  gates  of  the  inclosure,  and  turned  her  cattle  in  with  those  that 
were  diseased,  the  injury  was  the  direct  result  of  her  own  negligence.  What 
the  facts  were  as  developed  on  the  trial  we  cannot  know,  and  all  we  can  or 
do  decide  is  that  the  rule  of  contributory  negligence  is  applicable  in  these 
actions,  and  that  the  instruction  thereon  was  warranted  under  the  pleadings 
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in  the  case.  Railway  Co.  v.  McHenry,  24  Kan.  501;  Curry  v.  Railway  Co., 
43  Wis.  665;  Railway  Co.  v.  Mtthven,  21  Ohio  St.  586;  Keech  v.  Railroad 
Co.,  17  Md.  32. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  district  court  will 
be  affirmed. 

(All  the  justices  concurring.) 


Central  Branch  U.  P.  R.  Co.  v.  Andrews  and  another. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  Eminent  Domain — Compensation — Evidence. 

A  railroad  track  was  put  down  in  an  alley  in  the  city  of  A.,  on  August  1,  1877. 
Witnesses  were  introduced  to  prove  the  damages  caused  by  reason  thereof  to  the 
lots  abutting  upon  the  said  alley,  and  upon  examination  they  stated  they  knew  the 
market  value  of  the  said  property  on  or  about  the  first  of  August,  1877.  Upon  such 
a  showing  they  were  competent  to  testify  to  the  value  of  said  property,  both  beiore 
and  immediately  after  the  laying  down  of  said  track. 

2.  Same. 

Where  a  witness  is  offered  to  prove  the  damages  caused  to  adjacent  real  prop- 
erty by  laying  down  a  railroad  track  through  an  alley,  and  he  testifies  that  he  did 
not  know  the  real  value  of  the  lots  in  controversy  at  the  time  the  tiack  was  laid 
down,  but  does  say  that  he  had  an  opinion  of  their  market  value,  and  it  is  in  evi- 
dence that  he  has  been  in  the  business  of  buying  and  selling  real  estate  for  nearly 
15  years  in  the  city  where  the  lots  are  situated,  he  is  qualified  to  give  his  opinion 
of  the  value  of  the  property  inquired  about. 

3.  Same. 

In  an  action  against  a  railroad  company  for  damages  caused,  by  the  laying  down 
of  its  track  through  an  alley,  to  lots  abutting  thereon,  the  statements  of  the  values 
of  said  lots,  made  by  the  party  whose  administrator  brings  the  action,  may  ordi- 
narily be  introduced  in  evidence  by  the  opposite  party ;  but  where  such  statements 
are  either  made  a  long  time  before  or  a  long  time  after  the  laying  down  of  said 
track,  and  the  values  of  the  property  in  that  locality  have  been  fluctuating,  held, 
not  error  to  reject  such  testimony. 
(Syllabus  by  Holt,  C.) 

Error  from  district  court,  Atchison  county. 

Everest  &  Waggen&r,  for  plaintiff  in  error.  Hudson  &  Tufts,  for  defend- 
ants in  error. 

Holt,  C.  This  action  was  begun  in  the  court  below  by  R.  S.  Andrews  in 
his  life-time,  in  1878.  This  is  the  fourth  time  that  it  has  been  in  this  court. 
Railroad  Co.  v.  Andrews,  26  Kan.  702;  Same  v.  Same,  30  Kan.  590,  2  Pac. 
Rep.  677;  Same  v.  Same,  34  Kan.  564,  9  Pac.  Rop.  213.  This  case  was  last 
tried  in  September,  1886,  before  W.  D.  W.,  judge  pro  tern.,  to  a  jury,  and  a 
verdict  and  judgment  rendered  for  the  plaintiff  for  $3,765.98.  Plaintiff  in 
error  (defendant  below)  now  seeks  a  reversal  of  that  judgment.  For  a  state- 
ment of  facts,  see  Railroad  Co.  Y.Andrews,  26  Kan.  702,  and  Same  v.  Same, 
30  Kan.  590,  2  Pac.  Rep.  677. 

The  defendant  makes  quite  a  number  of  assignments  of  error,  a  part  only 
of  which  we  shall  consider  in  the  examination  of  this  case.  It  contends  that 
the  allegation  in  plaintiffs'  petition  of  the  appointment  of  plaintiffs  as  admin- 
istrators of  the  estate  of  R.  S.  Andrews,  deceased,  is  not  sufficiently  explicit. 
The  allegation  is  as  follows:  "First.  That  said  R.  S.  Andrews  died  in  Atchi- 
son county,  Kansas,  upon  March  9,  1883,  and  thereafter,  and  upon  March  13, 
1883,  said  L.  A.  Andrews  and  B.  F.  Hudson  were  by  the  probate  court  of  At- 
chison county,  Kansas,  being  duly  and  legally  authorized  thereto,  duly  and 
legally  appointed  administrators  of  the  estate  of  said  R.  S.  Andrews,  deceased, 
and  letters  of  administration  duly  and  legally  issued  to  them  as  such  out  of 
and  by  said  court,  and  that  they  thereupon  duly  and  legally  qualified  as  such 
administrators,  and  have  ever  since  been  and  now  are  the  duly  and  legally  au- 
thorized, appointed,  qualified,  and  acting  administrators  of  the  estate  of  R. 
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S.  Andrews,  deceased. "  This  is  sufficient.  It  is  a  brief  and  direct  statement 
of  the  facts,  in  ordinary  and  concise  language. 

Another  error  complained  of  is  that  witnesses  were  allowed  to  testify  as  ex- 
perts to  the  value  of  the  lots  abutting  upon  the  alley  immediately  after  the 
railroad  track  was  laid  down  through  it.  They  had  been  asked  simply  if  they 
knew  the  market  value  of  the  lots  in  question  on  or  about  August  1,  1877. 
It  appears  that  the  track  was  laid  down  in  a  very  short  time, — in  a  few  hours, 
— about  August  1, 1877.  We  believe  from  their  answers  that  they  had  knowl- 
edge of  the  market  values  of  the  lots  in  question  on  or  about  August  1, 1877, 
and  that  they  were  sufficiently  qualified  to  answer  in  regard  to  their  value, 
both  before  the  laying  down  of  the  track,  as  well  as  immediately  afterwards. 
The  time  of  the  laying  down  of  the  track  was  so  brief,  and  the  question  asked 
limiting  it  to  "on  or  about"  is  broad  enough,  in  our  opinion,  to  permit  the 
testimony  to  be  introduced. 

Another  objection  urged  is  in  allowing  A.  J.  North  to  give  his  opinion  of 
the  value  of  said  property.  He  was  asked  if  he  knew  the  market  value  of  the 
lots  in  question,  and  he  replied  that  he  did  not  know  the  real  value,  but  after 
some  hesitation,  upon  further  examination,  said  that  he  had  an  opinion  of 
their  market  value.  It  further  appears  in  the  testimony  that  he  has  been 
dealing  in  land  in  Atchison  since  1870,  and  had  bought  land  in  the  part  of  the 
city  where  the  lots  were  situated,  although  not  in  the  same  block.  The  testi- 
mony of  Mr.  North  was  not  so  specific  and  definite  as  might  have  been  de- 
sired, so  far  as  bis  qualifications  are  concerned,  yet  we  think  that  it  was 
competent. 

The  defendant  still  further  complains  that  it  was  not  allowed  to  introduce 
in  evidence  by  the  witness  Challis  the  admissions  or  statements  made  by  de- 
fendant in  his  life-time  as  to  the  value  of  the  lots.  The  witness  was  asked  if 
he  had  a  conversation  in  regard  to  this  property  in  the  life-time  of  Mr.  An- 
drews, and  he  answered  in  the  affirmative.  He  was  not  able  to  definitely  fix 
the  time,  but  he  said  he  guessed  it  was  before  1880.  On  objection  made  by 
plaintiff,  he  was  not  allowed  to  testify.  The  attorney  for  the  defendant  then 
offered  to  prove  that  shortly  before  the  laying  down  of  the  track  in  the  alley, 
and  about  the  time  of  the  construction  of  the  brick  building,  he  entered 
into  the  agreement  with  L.  A.  Andrews  in  reference  to  this  property,  and 
that  Andrews  had  placed  a  valuation  on  the  same.  He  testified,  also,  in  re- 
gard to  a  conversation  had  shortly  after  returning  from  New  York  in  1878. 
There  is  no  admission  of  the  value  of  the  lots  in  question  at  or  near  August 
1, 1877.  In  fact,  the  admission  of  the  value  of  the  lots  was  either  a  longtime 
before  or  a  long  time  after  that  date.  The  offer  to  prove  that  the  statement 
was  made  before  the  filing  of  this  petition,  and  about  the  time  that  the  brick 
house  was  built  was  very  indefinite,  as  the  brick  house  was  built  before  the 
track  was  laid, — how  long  does  not  appear  in  the  evidence, — and  the  peti- 
tion was  not  filed  until  1878.  While  ordinarily  all  the  admissions  of  the 
party  ought  to  be  introduced  in  evidence,  and  while  it  might  not  have  been 
error  to  have  admitted  the  testimony  of  Challis  in  this  case,  it  further  ap- 
pears in  evidence  that  the  market  value  of  lots  and  real  property  in  the  city 
of  Atchison  was  fluctuating,  and  to  have  ascertained  the  value  at  the  various 
times  named  would  not  have  been  a  definite  basis  from  which  to  have  estab- 
lished the  value  of  the  same  August  1,  1877.  If  the  market  value  of  the  land 
had  been  nearly  the  same  all  these  years,  then  the  testimony  sought  to  be  in- 
troduced would  have  been  more  in  point.  But  under  the  other  testimony  in- 
troduced, showing  the  changing  values  of  property  in  the  city,  it  seems  to  us 
that  this  rejection  of  the  testimony  offered  is  not  material  error. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


Digitized  by 


Google 


Kan.]  STATE  v.  m'cliktock.  511 

State  t>.  McClintock. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  CBIMIKAL  PRACTICE— APPEAL— RECORD— EXAMINATION  ON  VOIB  DlRB. 

Iu  a  criminal  prosecution  the  only  way  to  make  the  testimony  or  statements  of 
jurors  on  their  voir  dire,  or  the  testimony  of  witnesses  introduced  on  the  trial,  a  part 
of  the  record,  whether  the  testimony  and  statements  are  taken  by  a  stenographic 
reporter  or  not,  is  to  embody  such  testimony  or  statements  in  a  bill  of  exceptions 
allowed  and  signed  by  the  judge  of  the  trial  court. 

2.  Same— Appeal—  Record— Inbtbtjctions. 

And  in  such  prosecution,  instructions  asked  for  by  the  defendant,  and  refused  by 
the  trial  court,  cannot  become  apart  of  the  record  unless  they  are  embodied  in  a  bill 
of  exceptions. 

{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Sedgwick  county. 

S.  B.  Bradford,  Atty.  Gen.,  and  /.  M.  Balderston,  for  the  State.  SanTcey 
<fc  Campbell,  for  appellant. 

Valentine,  J.  This  was  a  criminal  prosecution  upon  Information  for 
murder  in  the  first  degree.  The  defendant,  Curl  McClintock,  was  charged 
with  the  murder  of  his  wife,  Julia  A.  McClintock.  The  only  defense  inter- 
posed by  him  was  that  he  was  insane.  He  was  found  guilty  of  murder  in  the 
second  degree,  and  was  sentenced  to  imprisonment  in  the  penitentiary  for  the 
term  of  15  years.     He  now  appeals  to  this  court. 

Many  errors  are  assigned,  but  the  prosecution  urges  as  a  preliminary  ques- 
tion that  none  of  the  supposed  errors  are  presented  by  the  record  brought  to 
this  court.  The  real  question  is  whether  the  proceedings  had  in  the  court  be- 
low concerning  the  examination  of  jurors  upon  their  voir  dire,  the  evidence 
introduced  on  the  trial,  the  rulings  of  the  court  below  admitting  and  exclud- 
ing evidence,  the  instructions  of  the  court  given  to  the  jury,  and  the  instruc- 
tions asked  for  by  the  defendant  and  refused  by  the  court,  are  legally  embod- 
ied in  the  record  as  brought  to  this  court.  The  prosecution  claims  that  they 
are  not,  while  the  defendant  claims  that  they  are. 

The  only  bill  of  exceptions  found  in  the  record  as  brought  to  this  court 
reads  as  follows:  "Be  it  remembered  that  on  the  trial  of  ttiis  cause  a  verdict 
was  rendered  November  25,  1886,  finding  the  defendant  guilty  of  murder  in 
the  second  degree,  and  that  on  the  twenty-seventh  day  of  Novembor,  A.  D. 
1886,  the  defendant  filed  a  motion  for  a  new  trial,  in  words  and  figures  as  fol- 
lows: Said  motion  being  hereto  attached,  marked  'Exhibit  A,'  and  made  a 
part  of  this  bill  of  exceptions.  And  on  the  twenty-ninth  day  of  November, 
A.  D.  1886,  certain  affidavits  were  filed  in  support  of  said  motion  for  a  new 
trial,  which  said  affidavits  are  hereto  attached,  marked  •  Exhibit  B,'  and  made 
a  part  hereof.  And  on  the  first  day  of  December,  A.  D.  1886,  said  motion  for 
a  new  trial  came  on  for  hearing,  and  on  the  second  day  of  December,  A.  D. 
1886,  after  hearing  argument  on  said  motion,  and  being  fully  advised  in  the 
premises,  the  court  overruled  said  motion  for  a  new  trial,  to  which  ruling  of 
the  court  the  defendant  at  the  time  duly  excepted.  And  thereupon  the  court 
sentenced  said  defendant  to  hard  labor  in  the  penitentiary  for  a  term  of  15 
years,  to  which  sentence  the  defendant  at  the  time  duly  excepted."  The  ex- 
hibits above  referred  to  are  as  stated,  except  that  Exhibit  A  contains  only  an 
amendment  to  the  motion  for  a  new  trial.  Attached  to  the  record  brought  to 
this  court  is  what  purports  to  be  the  testimony  of  jurors  on  their  voir  dire, 
and  the  testimony  of  witnesses  introduced  on  the  trial;  but  there  is  nothing 
in  the  record  or  elsewhere  making  this  testimony  a  part  of  the  record,  or  au- 
thenticating it  in  any  manner,  except  a  certain  certificate  which  reads  us  fol- 
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"State  of  Kansas,  Sedgwick  County- 
"In  tiie  District  Court  in  and  for  the  County  and  State  Aforesaid. 
"The  State  of  Kansas  v.  Carl  McCUntock. 

"I,  Florence  Hartley,  do  hereby  certify  that  I  am  the  legally  appointed 
and  authorized  official  stenographer  and  reporter  of  the  district  court  of  Sedg- 
wick county,  Kansas,  and  that  the  hereto  attached  testimony  is  a  true  and 
correct  transcript  of  all  the  testimony  of  all  the  witnesses  who  testified  on  the 
trial  of  the  above-entitled  cause,  and  also  of  all  the  testimony  of  the  jurors 
Scott.  Frank  Blackburn,  and  M.  D.  Wemple,  given  on  their  voir  dire. 

"January  28,  1887.  Florence  Hartley,  Official  Stenographer/' 

The  paper  to  which  this  certificate  is  attached,  was  filed  in  the  office  of  the 
clerk  of  the  district  court  on  February  3,  1887. 

Assuming  that  Florence  Hartley,  at  the  time  of  the  trial  of  this  case,  and 
also  on  January  28,  1887,  when  she  certified  to  the  foregoing  testimony,  was 
the  official  stenographer  of  the  district  court  of  Sedgwick  county, — but  there 
is  nothing  in  the  record  tending  to  show  that  she  was, — then  is  the  afore- 
said testimony  a  part  of  the  record  of  this  case?  We  think  not.  There  is 
nothing  in  the  statutes  making  the  stenographic  notes  of  the  official  sten- 
ographer in  any  case,  or  any  copy  thereof,  whether  written  out  in  full  or  not, 
a  part  of  the  record  of  such  case;  and  the  only  way  to  make  the  testimony  or 
statements  of  jurors  on  their  voir  diref  or  the  testimony  of  witnesses  intro- 
duced on  the  trial,  a  part  of  the  record,  whether  the  testimony  and  statements 
are  taken  by  a  stenographic  reporter  or  not,  is  to  embody  such  testimony  or 
statements  in  a  bill  of  exceptions  allowed  and  signed  by  the  judge  of  the  trial 
court.  The  acts  relating  to  official  stenographers  will  be  found  in  Com  p. 
Laws  1879,  c.  28,  art.  2,  and  Comp.  Laws  1885,  c.  28,  art.  2.  As  to  how  ex- 
ceptions may  be  taken  and  bills  of  exceptions  made,  see  section  219,  Grim. 
Code,  and  sections  299-305,  Civil  Code.  See,  also,  State  v.  Wilgus,  32  Kan. 
128,  129,  4  Pac.  Rep.  218.  At  the  time  the  aforesaid  stenographer's  certifi- 
cate was  made,  her  notes  of  evidence  had  never  been  tiled  in  the  district  court ; 
but,  if  they  had,  it  would  make  no  difference;  for  they  could  become  a  part  of 
the  record  only  by  being  embodied  in  a  bill  of  exceptions  allowed  and  signed 
by  the  judge  of  the  trial  court  in  accordance  with  the  statutes. 

Section  236  of  the  Criminal  Code  reads  as  follows:  "Sec.  236.  The  judge 
must  charge  the  jury  in  writing,  and  the  charge  shall  be  filed  among  the 
papers  of  the  cause.  In  charging  the  jury,  he  must  state  to  them  all  matters 
of  law  which  are  necessary  for  their  information  in  giving  their  verdict.  If 
he  presents  the  facts  of  the  case,  he  must  inform  the  jury  that  they  are  ex- 
clusive judges  of  all  questions  of  fact."  Whether  the  charge  under  this  stat- 
ute becomes  a  part  of  the  record  without  being  embodied  in  a  bill  of  excep- 
tions has  been  questioned,  but  not  decided,  (State  v.  Lewis,  10  Kan.  157, 160;) 
and  it  is  not  necessary  to  decide  the  question  now.  But  it  is  clear  that  in- 
structions asked  for  by  the  defendant,  and  refused  by  the  trial  court,  cannot 
become  a  part  of  the  record,  unless  they  are  embodied  in  a  bill  of  exceptions. 

Taking  the  record  as  it  has  been  brought  to  this  court,  and  neither  the  testi- 
mony nor  statements  of  the  jurors  on  their  voir  dire,  nor  the  testimony  of 
witness  on  the  trial,  nor  the  instructions  asked  for  by  the  defendant  and  re- 
fused by  the  trial  court,  can  be  considered  as  any  part  of  the  record;  and 
therefore  it  would  be  useless  to  discuss  any  of  the  questions  that  might  be 
supposed  to  arise  upon  such  testimony  or  refusal;  and,  taking  the  record  as  it 
is,  we  do  not  think  that  it  can  be  said  that  the  trial  court  committed  any  mate- 
rial error. 

The  judgment  of  the  court  below  will  therefore  be  affirmed. 

(All  the  justices  concurring.) 
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Estate  of  Sullenberger.    (No.  11,670.) 
(Supreme  Court  of  California,    June  17,  1887.) 

1.  Limitation  of  Actions— Acknowledgment— Executor. 

Transactions  between  the  maker  of  a  promissory  note  and  the  execntor  of  the 
payee,  showing  that  the  dealings  were  not  carried  on  by  the  executor  as  such,  but 
in  his  personal  character,  and  a  simple  permission  given  by  the  maker  to  the  ex- 
ecutor that  he  might  apply  any  balance  of  accounts  there  might  be  in  his  favor  to 
the  payment  of  the  note  belonging  to  the  estate,  will  not  take  such  a  note  out  of 
the  statute  of  limitations. 
"2.  Bame— Novation. 

A  loose  statement  by  the  maker  of  a  note,  after  the  running  of  the  statute  of  lim- 
itations, to  the  effect  that  he  would  settle  the  whole  indebtedness  on  his  return,  and 
pay  the  balance,  if  any  was  found  due,  does  not  amount  to  such  "  a  substitution  of 
a  new  obligation  between  the  same  parties,  with  intent  to  extinguish  the  old  ob- 
ligation," as  is  required  to  constitute  a  novation. 

3.  Pbobate  Practice— Alteration  of  Claim. 

No  substantial  change  in  a  claim  on  file  in  probate  court  can  be  made,  either  by 
amendment  or  otherwise,  after  the  expiration  of  the  time  for  the  presentation  of 
claims. 

4.  Same— Setting  Abide  Judgment. 

A  probate  court  has  power  to  set  aside  its  own  judgments  obtained  ex  jwrte, 
6.  8ame— Notice  of  Motion. 

If  an  order  is  made  out  of  court,  and  without  notice,  allowing  a  claim  against  an 
estate,  no  notice  of  motion  to  set  it  aside  is  necessary* 

Commissioners'  decision.    Department  1. 
Appeal  from  superior  court,  Yolo  county. 

BenJ.  Bullard,  Add.  C.  H  ink  son,  and  Armstrong  &  Binhson,  for  appel- 
lant.   Reese  Clark,  for  respondent. 

Hayne,  C.  This  is  an  appeal  from  an  order  setting  aside  the  allowance  by 
the  judge  of  a  claim  against  the  estate.  The  ground  of  the  order  was  that 
the  claim  was  barred  by  the  statute  of  limitations.  We  think  the  claim  was 
barred.  It  was  upon  a  promissory  note  dated  December  2, 1878,  and  payable 
eight  months  after  date.  Sullenberger  died  December  5,  1883,  at  which  time 
the  statute  had  run  against  the  note,  unless  the  case  is  taken  out  of  its  oper- 
ation by  the  following  circumstances:  After  the  death  of  L.  C.  Drummond, 
(the  payee,)  Sullenberger  (the  maker)  sold  some  wheat  to  M.  Drummond,  who 
was  the  son  of  the  payee  and  the  executor  of  his  will,  and  delivered  some  hogs 
to  him  to  be  sold;  and  M.  Drummond  advanced  some  money  to  Sullenberger, 
and  paid  some  of  his  debts,  and  testifies  that  on  one  occasion,  when  about  to 
go  on  a  short  journey,  "he  said  that  when  he  should  return,  which  would  be 
in  a  short  time,  he  would  settle  the  whole  indebtedness;  and,  if  the  proceeds 
of  the  wheat  and  hogs  were  not  sufficient  to  settle  the  note  and  money  ad- 
vanced and  paid  to  his  creditors, he  would  pay  the  balance."  M.  Drummond 
sold  the  hogs,  and  after  applying  the  proceeds  of  the  hogs  and  wheat  to  the 
various  demands  against  Sullenberger  there  remained  due  on  the  note  a  bal- 
ance of  $828,  for  which  sum  the  claim  was  presented.  Two  grounds  are 
urged  to  show  that  the  foregoing  circumstances  take  the  case  out  of  the 
statute. 

1.  It  is  said  that  the  transactions  mentioned  constitute  a  mutual  open  and 
current  account.  But  if  we  assume  that  this  is  so,  the  account  was  not  be- 
tween the  parties  to  the  note.  There  is  no  evidence  that  M.  Drummond  had 
any  authority  from  the  probate  court  that  the  estate  of  which  he  was  exec- 
utor should  advance  money  to  Sullenberger,  or  pay  his  debts,  or  buy  his 
wheat,  or  act  as  his  broker  in  selling  hogs.  And  it  does  not  appear  that  the 
estate  did  so.  So  far  as  the  evidence  showed,  M.  Drummond  advanced  his 
own  money  for  the  purposes  mentioned,  and  acted  individually  in  his  pur- 
chase of  the  wheat  and  sale  of  the  hogs.  His  testimony  is  as  follows:  "He 
v.l4p.no.8— 33 
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was  going  away  from  Davisville  temporarily,  and  was  owing  some  to  me  and 
Liggett  and  to  other  persons.  He  delivered  to  me  some  hogs  to  sell  for  him 
and  Liggett,  and  I  had  bought  from  him  his  wheat.  /  was  to  let  him  have 
some  money  then,  which  /  did,  and  paid  some  debts  for  him."  There  is  not 
a  word  to  show  any  dealing  between  Sullenberger  and  the  estate  of  Drum* 
mond.  The  passage  first  above  quoted  amounts  to  nothing  more  than  a  per- 
mission from  Sullenberger  to  M.  Drummond  to  apply  whatever  balance 
should  remain  in  his  hands  to  the  payment  of  the  note  due  to  the  estate. 
We  attach  no  importance  to  the  statement  of  M.  Drummond  that  the  note 
was  "considered  a  part"  of  the  business  transactions  which  he  had  with  Sul- 
lenberger, or  that  it  "was  understood  to  form  a  part  of  the  indebtedness." 

2.  It  is  argued  that  there  was  a  novation,  and  that  the  provision  requiring 
a  writing  to  take  a  case  out  of  the  statute  does  not  apply,  because  there  was  a 
new  consideration.  Without  considering  the  latter  branch  of  this  argument, 
it  is  sufficient  to  say  that  the  loose  statements  of  Sullenberger  to  the  effect 
that  "he  would  settle  the  whole  indebtedness"  on  his  return,  and  would  "pay 
the  balance"  if  a  balance  should  remain  after  application  of  proceeds  of  sales, 
do  not  amount  to  "the  substitution  of  a  new  obligation  between  the  same  par- 
ties with  intent  to  extinguish  the  old  obligation,"  and  hence  there  was  no  no- 
vation. Civil  Code,  §  1531.  If,  however,  we  overlook  this,  and  disregard 
the  fact  that  the  new  consideration  did  not  move  from  the  estate,  then  it 
would  follow  that  the  claim  should  not  have  been  on  the  note,  but  upon  the 
"new  obligation,"  which  must  have  existed  if  there  was  any  novation.  The 
claim,  however,  which  was  allowed,  and  the  allowance  of  which  was  set  aside, 
was  a  simple  claim  upon  the  note.  The  "amended  claim, "  which  was  allowed 
to  be  filed  "in  opposition  to  the  motion"  to  vacate  the  allowance  of  the  first 
claim,  is  not  an  element  of  the  question.  No  substantial  change  can  be  made 
in  a  claim  on  file,  either  by  way  of  amendment  or  otherwise,  after  the  expira- 
tion of  the  time  for  the  presentation  of  claims.  Furthermore,  the  permission 
was  merely  to  file  the  "amended  claim"  on  the  hearing  of  the  motion.  When 
the  court  came  to  consider  the  matter,  it  rejected  the  claim. 

But  it  is  urged  that  the  allowance  of  the  first  claim  was  a  judgment,  and 
that  the  court  could  not  set  aside  its  action  for  mere  error.  But,  if  it  was  a 
judgment  in  this  sense,  it  was  a  judgment  obtained  ex  parte,  and  the  rule 
with  reference  to  the  power  of  a  court  to  revise  its  own  action  suffers  an  ex- 
ception in  the  case  of  ex  parte  proceedings.  This  must  necessarily  be  so;  for, 
if  an  appeal  should  be  taken  directly  from  the  "judgment"  allowing  the  claim, 
it  must  be  heard  upon  the  case  made  upon  the  application  to  the  court  below; 
and  the  opposing  party  is  not  heard  upon  such  application,  and  consequently 
has  had  no  opportunity  to  present  his  side  of  the  question.  The  only  way  he 
has  to  make  a  showing  is  by  moving  to  set  aside  the  "judgment." 

Exception  is  taken  to  the  notice  of  motion  to  set  aside.  But  the  order  al- 
lowing the  claim  having  been  made  out  of  court  and  without  notice,  no  notice 
of  motion  to  set  it  aside  was  necessary.  Code  Civil  Proc.  §  937.  Moreover, 
we  think  the  notice  was,  under  the  circumstances,  sufficient.  We  therefore 
advise  that  the  order  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed. 

T%  Cal.  «8  

Monroe  v.  Fohl.    (No.  12,048.) 

(Supreme  Court  of  California.    June  21,  1887.) 
.1.  Payments— Application  or— Unearned  Interest. 

Payment  of  a  given  sum  of  money  on  a  note  four  months  after  date,  the  interest 
on  the  note  being  payable  annually,  and  the  payment  exceeding  the  annual  Inter- 
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est  on  the  note,  operates,  In  the  absence  of  special  agreement;  as  a 'payment  of  the 
principal  indebtedness  so  far  as  the  sum  paid  exceeds  the  interest  then  due,  and  is 
not  a  payment  of  unearned  interest.1 

2.  Mortgage— Default  in  Interest  Payment— Claiming  Principal  Due— Notice. 

A  note  secured  by  mortgage  provided  that  the  mortgagee,  upon  a  failure  of  the 
mortgagor  to  pay  the  interest  annually,  might  elect  to  have  the  whole  principal  be- 
come due.  Upon  the  mortgagor's  failure  to  pay  the  annual  interest,  the  mortgagee 
left  notices  at  the  residence  and  place  of  business  of  the  mortgagor  with  persons  of 
discretion  in  charge  thereof;  the  mortgagor  being  absent,  and  the  mortgagee  being 
unable  to  find  him  after  diligent  search.  Held,  that  the  notice  was  sufficient  to  in- 
dicate the  mortgagee's  election. 

3.  Pleading — Conclusions  of  Law. 

The  execution  and  delivery  of  a  note  payable  to  the  order  of  plaintiff  being  ad- 
mitted, a  denial  that  plaintiff  is  the  "  holder"  of  it  and  an  allegation  that  a  third 
party  is  such  "  holder,"  without  stating  any  facts  showing  such  to  be  the  case,  held 
to  be  conclusions  merely,  and  not  to  raise  an  issue. 

4.  Mortgage— Foreclosure — Attorney's  Fees. 

Under  the  California  statute  of  March  27,  1874,  entitled  "  An  act  to  abolish  attor- 
ney's fees  and  other  charges  in  foreclosure,"  when  a  mortgage  provides  a  certain 
amount  as  attorney's  fees,  it  is  error  for  the  court  to  allow  more  than  is  specified. 

Commissioners'  decision.    Department  2. 
Appeal  from  superior  court,  San  Joaquin  county. 

Aug.  Muenter  and  W.  2?.  Nutter,  for  appellant.  Carter,  Smith  eft  Kenis- 
ton,  for  respondent. 

Hayne,  C.  Action  to  foreclose  a  mortgage,  the  plaintiff  claiming  that  he 
was  en  til  led  to  elect,  and  did  elect,  to  have  the  principal  become  due  for  non- 
payment of  interest.  The  plaintiff  had  judgment  on  demurrer  to  the  answer 
and  the  defendant  appeals.    We  think  the  answer  presented  no  defense.        * 

1.  The  note  was  dated  June  25,  1885,  and  the  interest  was  payable  anno 
ally.  On  October  10,  1885,  the  defendant  paid  9800  on  account  of  the  note, 
without  anything  being  said  on  either  side  as  to  whether  the  payment  was  to 
be  applied  to  the  interest  or  to  the  principal.  Conceding,  in  favor  of  the  de- 
fendant, that  the  payment  was  to  be  applied  first  to  the  interest,  it  will  be  so- 
only  as  to  interest  up  to  the  date  of  the  payment.  The  balance  of  the  pay- 
ment must  be  applied  to  the  principal.  The  law  will  not  apply  it  to  future 
or  unearned  interest.  After  making  the  application  as  above  stated,  there 
remained  something  over  eight  months'  interest  to  fall  due  on  June  25, 1886. 
That  balance  of  interest  fell  due  on  that  day;  for  the  meaning  of  the  contract 
is  that  the  interest  was  to  be  paid  annually  from  its  date,  and  not  annually 
from  any  date  at  which  a  payment  might  happen  to  be  made;  and  the  fact 
that  the  defendant  chose  to  make  the  payment  above  mentioned  does  not  af- 
fect the  interest  on  the  unpaid  principal.  The  non-payment  of  this  eight 
months'  interest  entitled  the  plaintiff  to  elect  to  consider  the  principal  as  due. 

2.  The  plaintiff  did  elect  to  have  the  principal  become  due.  The  complaint 
alleges  that  on  July  14,  1886,  the  plaintiff  notified  the  defendant  of  his  elec- 
tion by  leaving  a  notice  at  the  defendant's  residence  with  a  person  of  discre- 
tion in  charge  of  such  residence,  and  by  leaving  a  notice  at  the  defendant's: 
place  of  business  with  a  person  of  discretion  in  charge  of  such  place  of  busi- 
ness; the  defendant  being  then  absent  from  his  residence  and  place  of  busi- 
ness, and  the  plaintiff  having  been  unable,  after  diligent  search  and  inquiry, 
to  ascertain  his  whereabouts.  The  only  construction  we  can  give  to  the  an- 
swer is  that  the  defendant  was  not  personally  notified  or  "informed"  of  the 
election.    We  think  the  notice  given  was  sufficient. 

3.  The  execution  and  delivery  of  the  note  payable  to  the  order  of  plaintiff 
being  admitted,  the  denial  that  plaintiff  was.  the  "holder"  of  the  note,  and 

1  Respecting  the  application  of  payments,  see  Gage  v.  Dudley,  (N.  H.)  9  Atl.  Rep.  786; 
Robie  v.  Briggs'  Estate,  (Vt.)  Id.  593;  The  Martha,  29  Fed.  Rep.  708;  Magarity  v.  Ship- 
man,  (Va.)  1  8.  B.  Rep.  109,  and  note ;  Murphy  v.  Reedy,  (Mias.)  2  South  Rep.  167. 
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the  assertion  that  the  bank  was  the  holder,  without  averring  any  facts  show- 
ing such  to  be  the  case,  were  of  conclusions  merely,  and  raised  no  issue. 
Poorman  v.  Mills.  85  Cal,  119;  Wedderspoon  v.  Rogers,  32  Cal.  571;  Hook 
v.  White,  86  CaL  302. 

4.  But  we  think  the  court  erred  in  allowing  a  greater  sum  as  counsel  fee 
than  the  one  stipulated  in  the  mortgage.  In  the  absence  of  a  provision  in  the 
mortgage,  the  plaintiff  is  not  entitled  to  a  counsel  fee  (Sichel  v.  Carrillo,  42 
CaL  493;  Mascarel  v.  Raffour,  51  Cal.  242,)  unless  there  is  a  statute  which 
allows  one.  The  statute  of  March  27,  1874,  provides  that,  "in  all  cases  of 
foreclosure  of  mortgage,  the  attorney's  fee  shall  be  fixed  by  the  court  in  which 
the  proceedings  of  foreclosure  are  had,  any  stipulation  in  said  mortgage  to  the 
contrary  notwithstanding."  Read  literally,  this  language  might  mean  that 
"in  all  cases  of  foreclosure"  a  counsel  fee  shall  be  fixed  by  the  court,  whether 
the  mortgage  provides  for  one  or  not.  But  we  do  not  think  that  such  is  its 
meaning.  The  title  of  the  act  is  "An  act  to  abolish  attorney's  fees  and  other 
charges  in  foreclosure."  And  there  is  no  provision  in  terms  that  any  fee 
shall  be  allowed.  The  thing  to  be  "fixed"  is  "^attorney's  fee."  We  think 
this  means  "the  attorney's  fee  provided  for  by  the  mortgage*"  and  that  it  has 
no  application  where  none  is  so  provided.  But  even  if  this  is  not  the  true 
construction,  and  the  court  can  allow  a  counsel  fee  where  the  mortgage  is 
silent  upon  the  subject,  if,  as  here,  a  counsel  fee  is  agreed  upon  between  the 
parties,  it  must  be  held  to  be  an  exclusion  of  any  greater  fee. 

The  court  therefore  erred  in  allowing  a  greater  fee  than  the  one  provided 
In  the  mortgage.  But  this  does  not  make  the  ruling  on  the  demurrer  to  the 
answer  erroneous.  The  counsel  fee  stipulated  to  be  paid  was  not  an  element 
of  the  cause  of  action,  but  was,  like  the  costs,  a  mere  incident  to  it,  and  was 
to  be  fixed  by  the  judge  in  his  discretion,  not  exceeding  the  stipulated  amount. 
Carriere  v.  Minturn,  5  Cal.  435. 

The  other  points  do  not  require  special  mention. 

We  think  the  cause  should  be  remanded,  with  directions  to  the  court  below 
to  modify  its  judgment  in  accordance  with  the  views  above  expressed,  the  ap- 
pellant to  recover  his  costs  of  appeal. 

We  concur:    Belcheb,  C.  C;  Foote,  C. 

By  the  Cotjkt.  For  the  reasons  given  in  the  foregoing  opinion  the  cause 
is  remanded  to  the  court  below,  with  direction  to  modify  its  judgment  in  ac- 
cordance with  the  views  expressed  in  said  opinion,  the  appellant  to  recover 
his  costs  of  appeal. 


73  Cal.  540 

Lindsay  t>.  Stewart.    (No.  11,962.) 
(Supreme  Court  of  California.  1887.) 

1.  Actiow— Entire  Demand — Separate  Actions — Counter-Claijc. 

An  action  was  brought  to  recover  the  sum  of  $1,146.91.  Defendant  answered  and 
pleaded  a  counter-claim  arising  from  "a  mutual  open  and  current  account"  for 
$1,660.13.  Previous  to  the  commencement  of  this  action,  defendant  had  commenced 
an  action  in  justice's  court  against  plaintiff  for  items  amounting  to  $118.18,  which 
items  were  included  in  the  counter-claim  above  stated.  The  action  in  justice's 
court  was  still  pending  when  the  answer  and  counter-claim  were  filed.  Held,  that . 
while  defendant  could  not  bring  another  action  (after  the  action  in  justice  court) 
to  recover  the  balance  due  on  the  account  above  the  $118.18  claimed,  and  while  he 
could  not  on  his  counter-claim  obtain  an  affirmative  judgment, ret  he  could  avail 
himself  of  the  claim  as  a  defense  to  plaintiff's  action. 

Si  Same— Election. 

Defendant  was  not  bound  to  dismiss  the  action  In  the  justice's  court  in  order  to 
avail  himself  of  his  counter-claim,  nor  was  he  bound  to  elect  between  that  action 
and  his  defense,  judgment  not  having  been  entered  in  the  justice's  court. 


Digitized  by 


Google 


Cal.]  LINDSAY   V.  STEWART,  617  . 

Appe.il  from  superior  court,  Ventura  county. 

8.  A.  Sheppard,  J.  Marion  Brooks,  and  Frederick  Hall,  for  appellant, 
Blackstock  <&  Shepherd,  for  respondent. 

Paterson,  J.  This  action  was  commenced  in  February*  1886,  to  recover 
from  the  defendant — First,  the  sum  of  $750  with  interest,  alleged  to  be  due 
on  a  promissory  note  executed  and  delivered  by  defendant  to  M.  H.  Lindsay, 
who  assigned  to  plaintiff;  second,  the  sum  of  $396.91,  for  work,  money  ad- 
vanced, and  merchandise  furnished  by  plaintiff  at  request  of  defendant  be- 
tween February  11, 1884,  and  February  10,  1886.  The  defendant  answered 
denying  generally  and  specifically  every  allegation  of  the  complaint,  and  set- 
ting up  a  further  defense  and  counter-claim,  alleging  that  plaintiff  was  in- 
debted to  him  in  the  sum  of  $1,660.13  for  the  balance  due  on  a  mutual  open 
and  current  account  for  goods  sold  and  delivered  by  defendant  to  plaintiff,  also 
for  work  done,  money  lent  and  paid  out,  lands  sold,  rent  of  land,  board  and 
lodging,  and  for  pasturage, — all  between  January  1, 1884,  and  December  14, 
1885. 

The  court  found— First,  that  the  note  for  $750  was  executed  and  delivered 
and  thereafter  duly  assigned  as  alleged  in  the  complaint,  that  only  part  thereof 
was  paid,  and  there  was  still  due  and  unpaid  $292.50.  Second,  that  of  the 
items  claimed  by  plaintiff  in  his  "second  cause  of  action"  the  sum  of  $188.25 
was  still  unpaid.  Third,  that  defendant,  on  Februarys,  1886, commenced  an 
action  in  the  justice's  court  against  plaintiff  for  the  sum  of  $118. 18,  for  money 
lent,  labor  performed,  and  merchandise  furnished,  all  of  which  items  were  in- 
cluded in  and  were  a  part  of  the  counter-claim  set  forth  in  the  answer  of  defend- 
ant herein;  that  the  defendant  therein  (plaintiff  herein)  appeared  and  an- 
swered, denying  each  and  every  allegation  of  the  complaint;  and  that  said 
cause  in  Justice's  court  was  at  the  commencement  of  this  suit  and  is  "still 
pending  and  undecided,  and  has  not  been  dismissed  nor  discontinued. "  Fourth, 
as  conclusions  of  law  the  court  finds  that  plaintiff  is  entitled  to  judgment;  that 
plaintiff's  plea  in  abatement  be  sustained,  and  defendant's  counter-claim  be 
abated  and  dismissed,  and  that  plaintiff  is  entitled  to  judgment  against  defend- 
ant for  $480.75,  and  costs.  The  judgment  was  that  "plaintiff  do  have  and  re- 
cover of  and  from  T.  H.  Stewart,  defendant,  $480.75,  and  costs,  amounting  to 
$128.15." 

There  was  no  plea  in  abatement  to  the  counter-claim  of  defendant,  and 
there  could  be  no  such  plea  under  the  circumstances.  To  sustain  the  defense 
of  a  former  action  pending,  it  must  appear  that  in  that  action  the  plaintiff  is 
the  same  as  in  the  action  in  which  the  plea  is  offered,  and  the  cause  of  action 
in  both  must  be  founded  upon  one  entire  contract,  or  upon  one  single  or  con- 
tinuous tortious  act.  The  law  abhors  a  multiplicity  of  actions,  and  will  not 
permit  a  party  to  prosecute  two  actions  for  the  same  cause,  because  it  annoys 
and  harasses  the  defendant  without  cause;  but  there  can  be  no  reason  for 
the  application  of  this  rule  in  cases  where  the  defendant  in  the  former  action 
is  the  aggressor,  and  the  other  party  relies  upon  the  matters  contained  in 
that  action  for  his  defense.  Ayres  v.  Bensley,  32  Cal.  630;  Herriter  v.  Por- 
ter, 23  Cal.  385. 

In  Naylor  v.  Schenck,  3  £.  D.  Smith,  135,  the  court,  speaking  upon  this 
subject,  said :  "There  is  in  this  holding  a  misapprehension  of  the  defendants1 
position.  They  are  not  prosecuting  two  actions,  one  of  which  abates  the 
other.  In  an  endeavor  to  recover  their  damages  they  find  themselves  prose- 
cuted by  their  adversary.  They  may  defend  by  setting  up  any  matter  which 
the  law  recognizes  as  a  defense,  whether  it  be  a  cause  of  action,  or  whether 
it  be  a  judgment  actually  recovered  thereon;  the  only  difference  being  that 
after  judgment  it  must  be  used  as  a  judgment  and  by  way  of  set-off." 

The  defendant  herein  was  not  bound  to  dismiss  his  action  in  the  justice's 
court,  nor  was  he  required  to  elect  between  that  action  and  his  defense  in 
Cal.  Rep.  12-15  P.— 45 
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this  suit,  the  former  not  having  gone  to  judgment.  Fuller  v.  Read,  15  How. 
Er.  238;  Wiltsie  v.  Northam,  3  Bosw.  168. 

We  think,  however,  that  defendant  can  make  use  of  the  matters  contained 
in  his  counter-claim  only  in  defense  of  the  plaintiff's  claim,  and  as  an  offset 
thereto,  and  will  not  be  entitled  to  judgment  in  his  favor  for  any  balance  due 
on  the  account.  In  his  counter-claim,  defendant  alleges  "that  the  plaintiff  is 
indebted  to  the  defendant  in  the  sum  of  $1,660.13,  the  balance  due  defendant 
on  the  ninth  day  of  February,  1886,  upon  a  mutual  open  and  current  account 
in  which  there  were  reciprocal  demands  between  the  plaintiff  and  defendant, w 
and  that  the  items  were  "charged  in  account  between  the  first  day  of  Janu- 
ary, 1884,  and  the  fourteenth  day  of  December,  1885,  the  date  of  the  last  item 
of  said  account,  all  of  vhich  will  more  fully  appear  from  the  copy  of  account 
hereto  annexed  and  made  a  part  of  this  amended  answer  and  counter-claim, 
marked  'A' ;  that  the  aggregate  amount  of  said  above  alleged  items  of  account 
and  demands  is  the  sum  of  81,797.80,  no  part  of  which  has  been  paid,  except 
the  sum  of  $137.75,  leaving  a  balance  of  $1,660.13  of  said  demand  unpaid; 
that  the  plaintiff  refused  to  pay  the  same. " 

As  before  stated,  this  account  contained  all  of  the  items  sued  for  in  the  jus- 
tice's court,  and  all  were  due  at  the  time  that  suit  was  commenced.  The  de- 
fendant could  not  have  maintained  another  action  against  plaintiff  for  the 
balance  of  the  account. 

The  allegations  of  the  counter-claim  clearly  show  that  the  balance  of  the 
mutual  open  and  current  account  in  favor  of  the  defendant  constitutes  an  en- 
tire demand,  against  which  it  was  intended  the  statute  should  not  begin  to 
run  earlier  than  the  date  of  the  last  item,  to- wit,  December  14,  1885.  Such 
an  account  cannot  be  severed,  and  different  suits  be  brought  upon  it  piece- 
meal, (Corey  v.  Miller,  12  R.  I.  338;  Borngesser  v.  Harrison,  12  Wis.  544;) 
and,  if  action  be  brought  in  such  case  for  a  part  only  of  the  items,  he  cannot 
sifter  wards  sue  for  the  rest.  For  the  purpose  of  defending  against  the  claim 
of  his  adversary,  however,  he  may  set  out  any  and  all  items  of  the  account, 
whether  included  in  the  former  action  pending  or  not. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:  .  Tempus,  J. ;  McKihstry,  J. 

/3  Cal.  187  

Glascock  t>.  Central  Pac.  R.  Co.    (No.  11,581.) 

(Sujireme  Court  of  California.    July  13,  1887.) 

Nwligenob— Contributory  Negligence — Railroad  Crossing — Signals. 

In  an  action  against  a  railroad  company  for  the  negligent  killing  of  plaintiff's 
husband  at  a  railroad  crossing,  it  appeared  that  the  railroad  track  at  the  place  of 
the  occurrence  was  unobstructed  and  in  plain  view  of  the  highway  along  which 
deceased  was  approaching  the  crossing ;  that  deceased  was  a  man  in  the  full  posses- 
sion of  all  his  faculties,  active,  sober,  cautious,  and  fully  acquainted  with  the  usual 
time  that  trains  passed  over  the  road;  that  the  train  that  killed  him  was  going 
south,  was  a  special  train,  and  unexpected  at  the  station  just  north  of  the  crossing. 
No  evidence  showed  that  the  train  made  any  signal  of  warning  before  passing  the 
crossing.  It  made  a  loud  noise  in  its  course,  and  the  track  along  which  it  passed 
was  near  and  in  sight  of  the  highway  along  which  deceased  was  driving  for  some 
distance  before  they  crossed.  There  was  no  evidence  whatever  of  the  manner  of 
the  collision,  nor  of  the  circumstances  before  or  connected  with  it.  The  wind  was 
from  the  north ;  there  was  no  smoke,  dust,  or  other  obstruction  to  a  fair  view  of 
the  track.  The  engineers  had  been  in  the  habit  of  passing  this  crossing  without 
the  usual  signals,  and  defendant  was  aware  of  the  habit.  Held,  that  deceased,  by 
failing  to  use  the  faculties  and  opportunities  of  observation  which  the  plaintiffs 
own  case  showed  that  he  had,  was  guilty  of  contributory  negligence,  and  the  plain- 
tiff was  properly  nonsuited.1 

Respecting  contributory  negligence  in  crossing  a  railroad  track,  see  Kelly  v.  Penn- 
sylvania R.  Co.,  (Pa.)  8  Atl.  Rep.  856;  Purinton  v.  Maine  Cent.  R.  Co.,  (Me.)  7  Atl.  Rep. 
700,  and  note;  Chase  v.  Maine  Cent.  R.  Co.,  (Me.)  6  Atl.  Rep.  771,  and  note;  Sherry  v. 
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In  bank.    Appeal  from  superior  court,  Yolo  cbtraty. 
F.  E.  Baker,  /.  O.  Ball,  and  Jackson  Hatch,  for  appellant.    P.  C  Demon, 
for  respondent. 

Patebson,  J.  Plaintiff  is  the  widow  of  George  Glascock,  who  was  kille4 
bj  defendant's  cars  at  a  railroad  crossing  near  Black's  Station  on  the  morning 
of  November  1,  1884.  The  cause  came  on  for  trial  before  a  jury,  and  after 
the  plaintiff  had  rested  her  case  a  motion  for  a  nonsuit  was  made  and  granted. 
Counsel  for  appellant  in  the  following  epitome  give  a  very  fair  statement  of 
the  facts: 

"Black's  Station  is  a  village  about  ten  miles  north-west  from  Woodland,  in 
Tolo  county.  A  public  road  about  sixty  feet  wide  leads  from  Black's  in  a 
southerly  direction  for  about  a  quarter  of  a  mile;  thence  easterly  about  one 
mile,  crossing  defendant's  railroad  track  about  a  quarter  of  a  mile  east  from 
the  point  where  the  road  turns  east.  After  leading  east  for  about  a  mile,  as 
above  stated,  the  road  turns  south,  and  goes  due  south,  and  past  the  residence 
of  deceased .  The  crossing  where  the  collision  occurred  was  on  this  road  about 
fifteen  hundred  feet  north  of  the  house.  A  person  passing  down  the  highway 
in  question  to  the  crossing  would  have  a  clear  view  of  the  railroad  track  to 
his  right  nearly  all  the  time.  There  are  no  obstructions  that  would  prevent 
him  seeing  the  track  or  an  approaching  train.  There  are  two  whistling  posts 
north  of  the  crossing  on  the  railroad  track;  one  1,370  feet  distant,  and  beyond 
a  crossing  on  another  road,  the  other  588  feet  distant.  A  wind  was  blowing 
at  the  time  from  the  north. 

.  "The  train  that  collided  with  the  wagon  of  deceased  that  day  was  a  special 
freight  train  from  the  north,  going  south;  no  notice  of  its  coming  having 
been  received  by  the  company's  agent  at  Black's.  It  passed  the  station  about 
.10  o'clock  a.  m.  Just  before  the  collision  it  was  running  at  the  rate  of  prob- 
ably ten  miles  an  hour.  The  regular  freight  train  going  north  on  that  day 
was  due  at  Black's  about  11:30  o'clock  a.  m.,  and  the  regular  passenger  train 
going  north  that  day  was  due  at  Black's  at  1:03  p.  m.  In  fact  a  train  did 
pass  the  crossing  going  north  about  one-half  hour  after  the  collision.  It  is 
fair  to  conclude  that  the  collision  actually  occurred  between  10  and  11  a.  m. 
that  day. 

" Deceased  was  a  thrifty,  prudent,  cautious,  strictly  temperate,  and  unusually 
active  man;  a  man  of  strong  individuality,  self-reliant,  and  had  lived  on  a 
farm  owned  by  him,  through  which  defendant's  railroad  track  passed,  since 
1853,  and  was  familiar  with  the  crossing  where  the  collision  occurred.  He 
was  a  good  horseman  also.  He  had  been  especially  cautious  in  approaching 
and  passing  over  this  crossing.  Before  the  colliding  train  reached  the  cross- 
ing, no  signal  of  its  approach  was  given  by  the  sounding  of  a  whistle,  or  the 
ringing  of  a  bell.  No  witness  saw  deceased  after  he  had  started  homeward 
from  Black's,  nor  was  he  seen  by  any  one  at  the  time  of  the  collision.  There 
is  no  evidence  whatever  of  the  manner  in  which  the  collision  occurred ;  nor 
of  the  manner  in  which  the  deceased  approached  the  railroad  track ;  nor  of  any 
of  the  circumstances  immediately  preceding,  or  concurrent,  in  point  of  time, 
with  the  collision.  It  is  shown  by  the  pleadings  that  deceased,  at  the  time  of 
the  collision  or  immediately  prior  thereto,  was  driving  two  horses  harnessed 
to  a  wagon  along  and  upon  the  public  highway  referred  to,  and  was  in  the 
act  of  crossing  defendant's  railroad  track  at  the  crossing." 

None  of  the  witnesses  could  say  whether  the  train  began  to  "slow  down*' 
before  it  reached  the  crossing.  Several  of  the  witnesses  testified  that  they 
were  on  the  road  in  view  of  the  crossing,  but  further  from  the  crossing  than 
the  deceased,  and  that  they  heard  the  whistle  when  the  train  was  at  Black's, 

New  York  Cent.  &  H.  R.  R.  Co.,  (N.  Y.)  10  N.  E.  Rep.  128;  Cooper  v.  Lake  Shore  &  U. 
8.  R.  Co.,  (Mich.)  33  N.  W.  Rep.  306;  Slater  v.  Burlington,  C.  R.  &  N.  R.  Co.,  (Iowa,) 
32  N.  W.  Rep.  264 ;  Mynning  v.  Detroit,  L.  &  N.  R.  Co.,  (Mich.)  31  N.  W.  Rep.  162,  and 
note;  Union  Pac.  R.  Co.  v.  Henry,  ;(&an.)  14  Pac.  Rep,l. 
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and  again  at  a  crossing  south  of  Black's;  that  the  country  was  level,  and  the 
track  graded  slightly  above  the  general  surface  of  the  ground;  that  the  train 
made  a  great  noise,  which  was  carried  southward  by  the  wind.  The  angle 
made  by  the  railroad  and  the  highway  is  one  of  about  35  (leg.  The  evidence 
showed  that  the  engineers  had  been  in  the  habit  of  passing  the  crossing  where 
the  accident  occurred  without  giving  the  signals  required  by  the  statute,  and 
that  the  deceased  was  aware  of  the  fact. 

We  think  there  can  be  but  one  reasonable  conclusion  drawn  from  the  facts. 
Mr.  Glascock  either  saw  the  train  before  he  reached  the  track,  or  he  did  not  look 
towards  the  track  as  he  approached  it.  According  to  the  testimony  of  his  son 
he  was  in  full  possession  of  his  mental  and  physical  powers;  "and  when  at 
the  crossing,  and  a  little  ways  from  it,"  as  his  brother  testified,  "could  see  up 
and  down  the  track  at  least  a  couple  of  hundred  yards  from  the  crossing;  it 
was  always  an  open,  plain  view."  Having  good  eyes,  it  was  his  duty  to  use 
them,  at  least  to  some  extent,  for  his  own  protection;  and  his  failure  to  do  so 
would  be  contributory  negligence,  and  prevent  a  recovery,  notwithstanding 
the  negligence  of  the  defendant  in  failing  to  ring  the  locomotive  bell  or  blow 
the  whistle.  It  is  an  irresistible  inference  from  the  facts  developed  from  the 
testimony  of  the  plaintiff  that,  if  Mr.  Glascock  had  at  anytime  looked  up  the 
track  after  the  train  reached  the  point  where  the  engineer  ought  to  have  rung 
the  bell,  he  could  and  would  have  seen  the  train  coming  in  time  to  stop  and 
let  it  pass.  There  was  no  dust, — nothing  to  obstruct  the  view.  The  case  is 
not  one,  therefore,  where  we  are  called  upon  to  say  how  much  investigation, 
listening,  or  looking  by  the  deceased  would  overcome  the  charge  of  contrib- 
utory negligence,  as  where  a  curve  in  the  road,  tunnel,  embankment,  trees, 
buildings,  or  dust  obscures  the  view ;  but  it  is  a  case  where  the  deceased  could 
have  seen  and  heard  if  he  had  exercised  his  faculties  therefor  to  any  extent 
whatever.  If  he  looked,  he  saw ;  and,  having  age  and  faculties  to  understand 
the  dangers,  is  charged  with  a  knowledge  of  them,  and  was  bound  to  act  upon 
that  knowledge  as  a  prudent  and  cautious  man  would  under  the  circumstances. 
His  failure  to  so  act  was  negligence  which,  notwithstanding  the  negligence 
of  the  defendant,  the  law  regards  as  such  a  contributory  cause  on  his  part  as 
will  make  the  injury  his  own  misfortune,  and  relieve  the  other  party  from  lia- 
bility therefor.  Flemming  v.  Western  Pacific  JR.  Co. ,  49  Cal.  257 ;  McQuilken 
y.  Central  Pac.  R.  Co.,  64  Cal.  466,  2  Pac.  Rep.  46;  Clark  v.  Missouri  R. 
R.  Co.,  11  Pac.  Rep.  138;  Union  Pac.  R.  Co.  v.  Adams,  6  Pac.  Rep.  529; 
Schofield  v.  Chicago,  M.  &  St.  P.R.  Co.,  114  U.  S.  615,  5  Sup.Ct.  Rep.  1125. 

While  the  question  of  negligence  is  nearly  always  a  matter  for  the  jury,  and 
the  burden  of  proving  contributory  negligence  rests  upon  the  defendant,  yet, 
when  it  appears  from  the  undisputed  facts — shown  by  the  plaintiff's  own  evi- 
dence— that  the  deceased  has  not  exercised  such  care  as  men  of  prudence 
usually  exercise  in  positions  of  like  exposure  and  danger,  the  question  is  one 
of  law  for  the  court,  Fernandes  v.  Sacramento  R.  Co.,  52  Cal.  50 ;  Flemming 
v.  Western  Pac.  R.  Co.,  supra.  In  the  case  at  bar  we  think  the  facts  shown 
by  the  plaintiff  would  not  support  a  verdict  in  her  favor,  and  that  the  court 
below  properly  granted  the  motion  for  nonsuit. 

There  was  no  error  in  sustaining  the  objections  to  the  questions  propounded 
to  the  witness  Glascock.  The  questions  called  for  the  conclusion  or  opinion 
of  the  witness.  If  admissible  at  all,  the  inquiry  should  have  been  confined 
to  matters  of  fact, — to  a  relation  of  the  circumstances.  In  passing  upon  the 
motion  for  nonsuit,  the  court  below  was  bound  to  presume  that  the  defend- 
ant was  ordinarily  a  cautious  and  prudent  man.  But  neither  this  presump- 
tion, nor  the  fact,  if  shown,  that  he  had  on  every  other  occasion  been  careful 
in  crossing  the  railroad,  could  avail  the  plaintiff  in  view  of  the  other  facts  in 
the  case.    Sanderson  v.  Frazier,  5  Pac.  ReD.  632. 

Judgment  and  order  affirmed. 

We  concur:  Sbabls,  C.  J.;  Thornton,  J.;  McFarland,  J. 
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State  v.  Marple. 
(Supreme  Court  of  Oregon.    May  27,  1887.) 

1.  Criminal  Practice— Death  Sentence — Warrant-^ Time  of  Execution. 

Crim.  Code  Or.  }  218,  provides  that  the  death-warrant  shall  fix  the  day  of  execu- 
tion at  a  date  not  less  than  80  nor  more  than  60  days  from  the  time  of  judgment. 
Held,  where  the  accused  was  sentenced  April  9,  1887,  to  be  hanged  June  29,  1887, 
and  the  death-warrant  appointed  June  2,  1887,  as  the  day  of  execution,  that  there 
was  no  ground  for  a  new  trial,  but  that  the  warrant  snould  be  set  aside,  and  the 
cause  remanded,  so  as  to  make  the  record  conform  to  the  statute  and  be  consistent 
with  itself. 

2.  Muhdbr— Indictment— Naming  Dkgbee. 

An  indictment  is  sufficient  which  charges  the  crime  as  murder  without  naming 
the  degree,  and,  under  such  a  charge,  the  accused  may  be  convicted  of  murder  in 
the  first  degree. 

3.  Same— Verdict— "Guilty  as  Charged." 

When  the  indictment  charges  murder  in  the  first  degree,  a  verdict  of  "guilty  as 
charged  in  the  indictment"  finds  the  accused  guilty  of  murder  in  the  first  degree. 

Appeal  from  circuit  court,  Yamhill  county. 

The  appellant,  Richard  E.  Marple,  was  tried  and  convicted  of  murder  in 
the  first  degree  under  the  following  indictment: 

"  In  the  Circuit  Court  of  the  State  of  Oregon  for  the  County  of 

Yamhill. 

"The  State  of  Oregon  vs.  Richard  E.  Marple. 

"Indictment. 

"Richard  E.  Marple  is  accused  by  the  grand  jury  of  the  county  of  Yamhill, 
state  of  Oregon,  by  this  indictment,  of  the  crime  of  murder,  committed  as  fol- 
lows :  The  said  Richard  E.  Marple,  on  the  first  day  of  November,  A.  D.  1886, 
in  the  county  of  Yamhill  and  state  of  Oregon  then  and  there  being,  did  then 
and  there  feloniously,  willfully,  purposely,  and  of  deliberate  and  premeditated 
malice,  kill  D.  I.  Corker,  by  then  and  there  striking,  thrusting,  cutting,  and 
penetrating  the  head,  face,  and  skull  of  him,  the  said  D.  I.  Corker,  with  a  cer- 
tain axe  which  he,  the  said  Richard  E.  Marple,  in  his  hands  then  and  there 
held  and  grasped,  with  the  intent  and  purpose,  and  of  his  deliberate  and  pre- 
meditated malice,  him,  the  said  D.  I.  Corker,  then  and  there  to  kill  and  mur- 
der, contrary  to  the  statutes  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Oregon. 

"Dated  at  Lafayette,  in  the  county  aforesaid*  this  first  day  of  April, 
A.  D.  1887.  Geo.  W.  Belt,  District  Attorney." 

The  verdict  was  rendered  April  9, 1887,  and  was  in  the  following  form: 
"We,  the  jury  in  the  above-entitled  cause,  find  the  defendant  guilty  as  charged 
in  the  indictment,  and  recommend  the  mercy  of  the  court." 

The  accused  was  thereupon  sentenced  to  be  hanged  June  29,  1887.  The 
death-warrant,  as  issued,  was  directed  to  the  sheriff,  or  his  deputy,  and,  after 
reciting  the  judgment,  proceeded  as  follows:  "You,  and  each  of  you,  are 
hereby  commanded  that  on  the  second  day  of  June,  1887,  you  take  the  said 
Richard  E.  Marple,"  etc.,  and  that  you  cause  him  to  be  hanged  by  the  neck 
until  he  is  dead."     The  accused  thereupon  took  this  appeal. 

Crim.  Code  Or.  p.  368,  §  218,  provides  as  follows:  "When  judgment  of 
death  is  pronounced,  a  warrant,  signed  by  the  judge  of  the  court,  and  attested 
by  the  clerk,  with  the  seal  of  the  court  affixed,  must  be  drawn  and  delivered 
to  the  sheriff  of  the  county.  The  warrant  shall  state  the  conviction  and  judg- 
ment, and  appoint  a  day  on  which  the  judgment  is  to  be  executed,  which  must 
not  be  less  than  thirty  nor  more  than  sixty  days  from  the  time  of  judgment." 

H.  F.  Thompson,  for  appellant.  Qeorye  W.  Belt,  Dist.  Atty.,  and  McKay 
(St  Hurley,  for  the  State, 
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By  the  Court.  The  appellant  was  indicted,  tried,  and  convicted  in  the 
above  court  of  the  crime  of  murder  in  the  first  degree,  and  the  following 
judgment  and  sentence  were  given  against  him: 

"April  9,  1887, 
"State  of  Oregon  vs.  Richard  E.  Marple. 
"indictment  for  murder. 

"Now  at  this  day  this  cause  comes  on  for  hearing  on  the  motion  of  the 
said  defendant  to  set  aside,  the  verdict  of  the  jury  heretofore  rendered  in  this 
cause,  and  for  a  new  trial, — the  state  appearing  by  Geo.  W.  Belt,  prosecuting 
attorney,  and  by  H.  Hurley,  and  the  defendant  in  his  own  proper  person,  and 
H.  Y.  Thompson,  his  attorney;  and,  after  argument  by  counsel,  and  fully 
considering  the  said  motion,  it  is  ordered  that  the  same  be  overruled;  where- 
upon, on  motion  of  Geo.  W.  Belt,  prosecuting  attorney,  the  court  proceeds 
to  pronounce  and  render  judgment  and  sentence  against  the  said  Richard  E. 
Marple,  and  the  court  asked  the  defendant,  in  the  presence  of  his  said  attor- 
ney, what  he  had  to  say  why  the  court  should  not  now  pronounce  and  render 
sentence  and  judgment  against  him  in  accordance  with  the  verdict  of  the 
jury  heretofore  rendered  against  him  in  this  cause,  whereupon  the  said  de- 
fendant made  a  statement  to  the  court;  and  immediately  thereafter,  it  ap- 
pearing to  the  court  that  the  said  Richard  E.  Marple  had  been  duly  indicted 
and  convicted  of  the  crime  of  murder  in  the  first  degree,  for  feloniously,  will- 
fully, purposely,  and  of  deliberate  and  premeditated  malice  killing  one  D.  I. 
Corker,  it  is  therefore  ordered  and  adjudged  by  the  court  that  the  said  Rich- 
ard E.  Marple  is  guilty  of  said  crime  of  murder  in  the  first  degree,  and  that 
it  is  further  ordered  and  adjudged  by  the  court  that  the  said  Richard  E. 
Marple  be  taken  from  this  place  to  the  jail  of  this  county  of  Yamhill,  and 
that  he  be  there  kept  in  close  confinement  until  the  twenty-ninth  day  of 
June,  1887,  and  that  on  said  twenty-ninth  day  of  June,  between  the  hours 
of  ten  o'clock  a.  m.  and  2  o'clock  p.  m.  of  said  day,  he  be  taken  from  said 
jail  to  the  place  to  be  prepared  for  the  execution  of  this  judgment  of  this 
court,  and  that  he  be  then  and  there  hanged  by  the  neck  until  he  is  dead. 

"R.P.Boise,  Judge." 

— That  thereupon  the  judge  of  said  circuit  court  issued  and  delivered  to  the 
sheriff  of  said  Yamhill  county  a  warrant  under  his  hand  and  the  seal  of 
the  said  circuit  court,  and  duly  attested  by  the  clerk  of  said  county,  which 
said  warrant  stated  the  said  conviction  and  judgment,  and  appointed  the 
second  day  of  June,  A.  D.  1887,  as  the  day  upon  which  said  judgment  is  to 
be  executed. 

The  defendant  appeals  from  the  judgment  pronounced  against  him,  as 
above  stated,  and  gives  notice  that  he  will  rely  upon  the  following  errors 
of  law  appearing  of  record  upon  the  trial  of  said  cause:  First,  the  indict- 
ment does  not  charge  the  defendant  with  any  crime;  second,  there  was  no 
verdict  of  the  jury  upon  which  to  base  the  said  judgment  and  sentence; 
"third*  said  judgment  and  sentence  was  pronounced  by  the  court  without 
legal  power  or  authority;  fourth,  that  the  death-warrant  does  not  conform  to 
the  laws  relating  thereto,  or  to  the  judgment  of  the  court  in  said  action 
against  the  defendant." 

We  have  examined  the  alleged  errors,  and  are  of  the  opinion  that  the  three 
first  ones  are  not  well  taken.  The  fourth  one  is  true  as  a  statement  of  fact,  as 
the  part  of  the  record  above  set  forth  shows,  though  we  do  not  think  it 
presents  such  an  error  as  will  authorize  the  court  to  grant  a  new  trial.  We 
are  of  the  opinion,  however,  that  the  record  should  be  corrected,  before  any 
attempt  is  made  to  enforce  the  judgment,  so  as  to  make  it  conform  to  law, 
and  be  consistent  with  itself.  The  judgment  appealed  from  will  therefore  be 
modified  so  as  to  adjuilge,  in  effect,  that  the  said  Richard  E.  Marple  be  de- 
tained and  imprisoned  until  such  day  as  shall  be  designated  and  named  in 
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the  warrant  of  execution  of  the  judgment,  signed,  attested,  and  delivered  as 
provided  by  law,  and  the  case  be  remanded  to  the  said  circuit  court,  with 
directions  to  enter  such  judgment  and  sentence  as  here  indicated,  and  such 
warrant  of  execution  be  thereupon  issued;  that  the  warrant  of  execution  of 
the  said  judgment  now  in  the  hands  of  the  sheriff  of  said  Yamhill  county  be 
set  aside,  and  heid  for  naught. 

Bingham  and  another  t>.  Salens  and  another* 
(Supreme  Court  of  Oregon.    June  IS,  1887.) 

1.  Profit  a  Peendre— Grant  of-^Shoottno  Privilege— License. 

A  grant  of  "  the  sole  and  exclusive  right,  privilege,  and  easement  to  shoot,  take, 
and  kill "  wild  fowl,  on  the  "  lakes  and  sloughs  and  waters  "  of  the  grantor,  executed 
to  the  grantees,  "  their  heirs  and  assigns,  forever,"  with  a  privilege  of  "  ingress  and 
egress  to  and  from  said  lakes,  waters,  and  sloughs,  for  the  purpose  of  shooting  and 
taking  wild  fowl  as  aforesaid,"  is  the  grant  of  *  profit  a  prendre,  and  not  a  mere 
license  revocable  at  the  pleasure  of  the  grantor. 

2.  Same— Construction  or  Grant— Permits. 

The  privilege  conferred  by  such  grant,  however,  is  limited  strictly  to  the  places 
designated,  viz.,  the  waters  situate  upon  the  grantors' lands,  and  does  not  include 
the  right  to  hunt  upon  his  lands,  and  the  grant  does  not  authorize  the  indiscrimi- 
nate giving  by  the  grantees  of  permits  to  various  persons  to  exercise  the  privilege 
granted. 

ft.  Fraud— Confidential  Relation— Setting  Aside  Deed. 

Defendants,  who  had  executed  to  plaintiffs,  "  their  heirs  and  assigns,  forever," 
an  exclusive  right  to  hunt  on  the  lakes  and  waters  on  their  lands,  sought  to  have 
the  grant  set  aside  on  the  ground  of  want  of  understanding  of  its  terms  and  effect 
at  the  time  they  executed  the  grant,  and  on  the  further  ground  thai  the  plaintiffs 
were  their  attorneys  at  the  time  the  grant  was  made,  and  took  advantage  of  the 
confidential  relation  thus  existing  in  order  to  obtain  the  grant.  The  defendants 
could  not  read  or  write  English,  but  could  speak  it  and  understand  it.  The  deed 
was  read  over  to  them,  and  Its  contents  explained  to  them  before  they  signed  it, 
and  it  was  made  pursuant  to  an  agreement  made  by  them  with  plaintiffs  before  the 
relation  of  attorney  and  client  began,  and  was  founded  on  a  valuable  consideration* 
Held  that,  in  view  of  the  facts  proved,  a  refusal  to  set  aside  the  grant  was  proper.1 

4.  Injunction— When  Granted— Fault  on  Plaintiffs'  Part. 

In  a  suit  for  an  injunction  to  restrain  defendants  from  interfering  with  the  exer- 
cise of  a  hunting  right  upon  defendants'  premises,  granted  by  defendants  to  plain- 
tiffs, it  appearing  that  plaintiffs  had,  in  excess  of  the  rights  granted,  issued  permits 
to  third  persons  to  hunt  upon  the  premises,  who  hunted  in  places  not  included  in 
the  grant,  and  committed  various  depredations,  held  that  an  injunction  would  not 
be  granted,  although  defendants  were  guilty  of  acts  which  interfered  with  the  le- 
gitimate exercise  of  the  right. 

A.  R.  Coleman,  for  plaintiffs.    H.  H.  Northrup,  for  defendants. 

Lord,  C.  J.  This  is  a  suit  in  equity  to  enjoin  the  defendants  from  inter- 
fering in  any  manner  with  the  alleged  exclusive  right  and  privileges  of  the 
plaintiffs  to  go  upon  and  over  certain  lands  of  the  defendants,  described  herein, 
for  the  purpose  of  shooting,  killing,  or  taking  wild  fowl  in  the  lakes,  sloughs, 
and  waters  therein  and  thereon,  and  to  restrain  the  defendants  from  inviting 
or  allowing  any  other  person  or  persons  so  to  do.  Briefly  the  grievances  com- 
plai.ed  of  are  that  the  plaintiffs,  by  virtue  of  a  deed  executed  to  them,  whereby 
the  defendants  conveyed  to  them,  "their  heirs  and  assigns,  forever,  the  sole 
and  exclusive  right,  privilege,  and  easement  to  shoot,  take,  and  kill  any  and 
all  wild  ducks  and  other  wild  fowl  upon  and  in  any  and  all  lakes  and  sloughs 
and  waters  situate,  lying,  or  upon  our  lands,  lying  in  Columbia  county,  state 
of  Oregon ,  the  said  lands  being  more  particularly  described  as  follows:  *  *  * ; 
and  also,  for  the  consideration  above  mentioned,  the  right  of  ingress  and 
egress  to  and  from  said  lakes,  waters,  and  sloughs,  for  the  purpose  of  shooting 
and  taking  wild  fowl  as  aforesaid, — to  have  and  to  hold  the  said  easement 

*See  note  at  end  of  case. 
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and  privilege,  to  them,  the  said  H.  T.  Bingham  and  E.  W.  Bingham,  and 
their  heirs  and  assigns,  forever," — which  said  right  and  privilege  depended 
for  its  value  on  its  exclusiveness ;  and  that,  in  order  to  protect  the  same,  the 
plaintiffs  posted  notices  upon  the  lands  of  the  defendants  forbidding  all  per- 
sons from  going  upon  the  lands  of  the  defendants  for  the  purpose  of  shooting 
wild  fowl  upon  the  lakes  and  waters  thereon,  and  that  the  defendants,  know- 
ing the  plaintiffs'  rights  in  the  premises,  tore  down  and  destroyed  said  notices, 
and  made  threats  of  assault  and  personal  injury  to  plaintiffs  should  they  go 
upon  said  land  to  exercise  their  right  and  privilege,  etc.  And,  further,  that 
the  defendants  have  invited  and  permitted  professional  hunters  to  take  and 
kill  wild  fowl  upon  said  lakes  and  wraters,  to  the  injury  of  the  plaintiffs,  and 
threaten  and  will  continue  to  do  so  unless  restrained.  After  denying  the 
matters  alleged,  the  defendants  affirmatively  set  up  that  the  English  language 
is  not  their  native  tongue;  that  they  cannot  read  or  write  it,  and  understand 
it  but  indifferently;  that  they  are  ignorant  of  all  forms  of  law;  and  that  plain- 
tiffs are  practising  attorneys,  and  were,  at  the  time  of  making  the  deed  afore- 
said, employed  by  the  defendants  as  their  attorneys  in  certain  matters  of  busi- 
ness, and  that  plaintiffs  asked  them  for  the  privilege  of  going  upon  the  lands 
to  hunt  wildfowl,  and  that  the  defendants  expressed  themselves  as  willing  to 
give  them,  and  no  one  else  but  them,  the  privilege  of  going  upon  the  lands  to 
hunt  wild  fowl,  and  that  thereupon  the  plaintiffs  prepared  the  above  grant, 
but  at  the  time  of  signing  the  same  the  defendants  declared  that  they  did  not 
understand  its  import,  and  particularly  the  defendant  Christiana,  to  whom 
then  and  now  belong  said  lands,  and  that  the  plaintiffs  informed  her  that  it 
was  nothing  but  the  privilege  to  go  down  upon  said  lands  and  hunt,  etc.,  and 
that  the  defendants  understood  that  the  conveyance,  by  its  terms,  granted 
no  more  than  a  permission  to  hunt  upon  said  premises;  that  plaintiffs  have 
given  other  persons  permission  to  hunt  upon  the  premises;  and  that,  during 
the  hunting  season,  they  have  come  upon  the  lands,  trampled  and  injured  the 
grass  and  crops,  and  by  shooting  in  the  vicinity  have  frightened  the  stock  of 
defendants,  etc.;  and  asks  that  the  deed  be  declared  null  and  void.  The  reply 
put  in  issue  all  the  affirmative  matter  alleged.  The  suit  was  referred  and  re- 
ported by  the  master,  which  report  was  set  aside,  and  new  findings  made  by  the 
court,  on  which  a  decree  was  entered,  and  from  which  both  parties  appeal. 

By  their  brief  and  at  the  argument,  the  first  inquiry  of  the  counsel  was  di- 
rected to  the  nature  and  import  of  the  exclusive  privilege  granted  by  the  deed; 
the  counsel  for  the  defendants  claiming  that  nothing  but  a  license  was  cre- 
ated by  it,  while  the  counsel  for  the  plaintiffs  insisted  that  it  was  a  grant  of  a 
profit  a  prendre.  The  distinction  between  a  grant  and  a  license  is  to  be 
taken  as  understood,  as  the  contention  here  is  that  the  right  and  privilege 
.  granted  by  the  terms  of  the  deed  do  not  constitute  a  grant  of  a  license  of  a 
profit  a  prendre.  Rights  exercised  by  one  man  in  the  soil  of  another,  accompa- 
'  nied  with  participation  in  the  profits  of  the  soil  thereof, — as  rights  of  pasture 
^  or  digging  sand, — are  termed  profits  a  prendre.  They  are  said  to  differ  from 
easements,  in  that  the  former  are  rights  of  profit,  and  the  latter  are  mere 
rights  of  convenience  without  profit.  "A  right  to  take  something  out  of  the 
soil  of  another  is  a  profit  a  prendre,  as  the  right  of  common;  and  also  some 
minor  rights,  as  a  right  to  take  drifted  sand,  or  a  liberty  to  fish,  fowl,  hunt, 
and  hawk."  Crabb,  Real  Prop.  125,  c.  1;  Phear,  Water,  57.  In  Ewart  v. 
Graham,  7  H.  L.  Cas.  334,  Lord  Chancellor  Campbell  said:  "The  property 
in  animals  /era;  natures,  while  they  are  on  the  soil,  belong  to  the  owner  of  the 
soil,  and  he  may  grant  a  right  to  others  to  come  and  take  them,  by  a  grant  of 
hunting,  shooting,  fowling,  and  so  forth.  That  right  may  be  granted  by  the 
owner  of  the  fee-simple,  and  such  a  grant  is  a  license  of  a,  profit  a  prendre." 
It  is  seen,  then,  that  rights  which  are  said  to  be  prendre  are  distinguished 
again  into  rights  coupled  with  profits,  which  are  called  profits  a  prendre,  or 
rights  without  any  profits,  which  are  called  easements.    But  "the  distinction 
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^between  an  interest  in  the  soil,  or  a  right  to  profit  in  it,  and  ah  easement,  is 
'  not  always  palpable.  The  line  of  separation  is  sometimes  obscure,  in  some 
points  unsettled,  with  no  established  principles  to  determine  it."  Davis,  J:, 
in  Hill  v.  Lordy  48  Me.  99.  "For  a  profit  a  prendre  in  the  land  of  another, 
when  not  granted  in  favor  of  some  dominant  tenement,  cannot  be  said  to  be  an 
easement,  but  an  interest  or  estate  in  the  land  itself."  Walworth,  Ch.,  in 
Post  v.  PearsalU  22  Wend.  425.  And  Mr.  Washburne  says:  "This  right  of 
a  profit  a  prendre,  if  enjoyed  by  reason  of  holding  a  certain  other  estate,  is 
regarded  in  the  light  of  an  easement  appurtenant  to  such  estate;  whereas,  if 
at  belongs  to  an  individual,  distinct  from  any  ownership  of  other  lands,  it 
takes  the  character  of  an  interest  or  estate  in  the  land  itself,  rather  than  that 
of  a  proper  easement  in  or  out  of  the  same."  Washb.  Easera.  7.  But  it  has 
been  expressly  held  that  the  right  to  enter  upon  lands  of  another  to  cut  grass, 
for  pasturage,  for  the  purpose  of  hunting,  or  for  fishing  in  an  unnavigable 
stream,  is  an  interest  in  the  land,  or  a  right  to  take  a  profit  in  the  soil.  Fa&til 
v.  Williams,  1  Croke,  180;  Fowler  v.  Dale,  Id.  363 ;  Pickering  v.  Noyes,  4  Barn. 
&  C.  639;  Wickham  v.  Hawker,  7  Mees.  A  W.  63;  Waters  v.  LUley,  4  Pick.  145. 
A  grant  of  a  right  to  kill  and  take  game  on  the  lands  of  the  grantor  is  a  grant 
of  an  interest  in  the  land  itself,  and  within  the  statute  of  frauds.  Webber  v. 
Lee,  9  Q.  B.  Div.  315.  In  Wickham  v.  Hawker,  supra,  it  was  held  that  a  grant 
to  a  person,  his  heirs  and  assigns,  of  "free  liberty,  with  servants  or  otherwise, 
to  come  in  and  upon  lands,  and  there  to  hawk,  hunt,  fish,  and  fowl,"  is  a 
grant  of  a  license  of  profit,  and  not  of  a  mere  personal  license  of  pleasure, 
and  therefore  it  authorized  the  grantee,  his  heirs  and  assigns,  to  hunt,  fish, 
and  fowl  by  his  servants,  in  his  absence,  and  that  such  a  liberty  is  a  profit  a 
prendre.  See,  also,  Washb.  Easem.  8-11;  Washb.  Real  Prop.  313;  Gould, 
Waters,  §§  24,  25,  184,  185. 

Now,  let  us  turn  to  the  deed,  and  determine  what  the  parties  intended,  and 
what  interest  passed.  By  it  the  defendants,  for  a  consideration  expressed, 
granted  in  words  de  prmsenti,  to  the  plaintiffs,  their  heirs  and  assigns,  for- 
ever, the  sole  and  exclusive  right  and  privilege  to  shoot,  take,  and  kill  any 
and  all  wild  fowl  upon  and  in  any  lakes,  sloughs,  or  waters  situate  upon  their 
lands,  and  the  right  of  ingress  and  egress  to  and  from  said  lakes,  sloughs, 
and  waters  for  such  purpose.  As  the  owners  of  the  lands  which  included 
such  lakes,  sloughs,  and  waters  thereon,  the  property  of  animals  /era naturae, 
while  on  the  lands  or  such  waters,  belonged  to  the  defendants  by  virtue  of 
such  ownership.  The  defendants  had  the  exclusive  right  to  take  and  kill 
such  wild  fowl  upon  the  lakes  or  other  waters  upon  their  lands,  and  they  had 
the  right  to  grant  to  the  plaintiffs  the  sole  and  exclusive  right  to  take  and 
kill  such  wild  fowl  at  the  places  designated  in  their  deed.  But  the  sole  and 
exclusive  right  granted  to  the  plaintiffs  to  take  and  kill  any  and  all  wild  fowl 
on  such  lakes,  sloughs,  and  waters  is  inconsistent  with  the  right  of  any  other 
persons  to  take  or  kill  them,  or  to  use  and  exercise  such  privilege  at  such 
places.  It  is  a  right  exclusive  of  all  others  at  such  particular  or  specified 
places.  Holford  v.  Bailey,  66  E.  C.  L.  425-447,  55  E.  C.  L.  1000-1007.  If  this 
the  plaintiffs  granted, — this  sole  and  exclusive  privilege  to  take  and  kill  such 
game  at  such  places  on  their  land, — it  divested  them  of  all  right  and  author- 
ity to  permit  or  grant  other  persons  to  take  and  kill  such  wild  fowl  upon  any 
lake,  slough,  or  waters  lying  upon  their  lands.  Here  there  is  a  grant  of  a 
sole  and  exclusive  right  and  privilege  to  theplaintiffs,  their  heirs  and  assigns, 
forever,  to  shoot,  take,  and  kill  such  game  on  the  lakes  and  waters  upon  the 
lands  of  the  grantors,  and  which  right  in  Webber  v.  Lee,  supra,  was  held  to 
be  a  grant  of  an  interest  in  land,  and  within  the  statute  of  frauds.  This 
right,  then,  to  take  something  out  of  the  soil,  or  from  the  land  of  another, 
which  includes  shooting,  hunting,  and  fishing,  is  a  profit  aprendre;  and,  Mr. 
Washburne  says,  "is  so  far  of  the  character  of  an  estate  or  interest  in  the 
hind  itself  that,  if  granted  to  one  in  gross,  it  is  treated  as  an  estate,  and  may 
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.  therefore  be  for  life  or  for  inheritance/'  Washb.  Easem.  9.  It  is  manifest, 
therefore,  that  the  contention  that  the  deed  only  created  a  license,  revocable 
at  the  pleasure  of  the  defendants,  cannot  be  sustained. 

We  do,  however,  concur  in  the  construction  of  the  deed  insisted  upon  by 
counsel  for  the  defendants,  that  the  use  and  enjoyment  of  the  privilege  is 
limited  and  confined  strictly  to  the  places  designated.  There  is  no  authority 
or  privilege  granted  to  shoot,  take,  and  kill  wild  duck  or  other  wild  fowls  on  the 
lands  of  the  defendants.  It  is  confined  to  the  waters  lying  upon  the  lands 
of  the  defendants.  The  deed  is  specific  upon  this  point.  The  right  and 
privilege  to  be  exercised,  used,  and  enjoyed,  is  "  upon  and  in  any  and  all  lakes, 
sloughs,  and  waters  situate,  lying,  or  upon  our  lands,"  etc.  The  plaintiffs 
have  the  right  to  shoot,  take,  and  kill  any  and  all  wild  fowl  in  or  upon  the 
lakes  and  waters  situate  and  lying  upon  the  lands  of  the  defendants,  but  the 
right  and  privilege  is  limited  and  confined  to  such  designated  places,  and  can- 
not be  exercised  elsewhere  by  force  of  the  grant. 

We  concur,  also,  in  the  construction  maintained  by  counsel  for  the  defend- 
ants, that  the  deed  does  not  authorize  the  indiscriminate  giving  of  passes  or 
permits  to  various  and  numerous  persons  to  use  and  enjoy  the  sole  and  ex- 
clusive privilege  granted  to  them,  their  heirs  and  assigns,  forever*  For  the 
purpose  of  enjoying  the  privilege  granted,  the  plaintiffs  may  shoot  and  take 
and  kill  the  wild  fowl  upon  the  lakes  and  waters  on  the  lands  of  the  defend- 
ants,^ they  may  sell  and  assign  their  right  and  privilege,  but  there  is  no  au- 
thority to  give  such  passes  or  permits,  by  whatever  name  designated,  to 
others.  In  Wickham  v.  Hawker,  supra,  Parke,  B.,  said:  "But  this  is  a  grant 
by  deed  to  persons,  'their  heirs  or  assigns.'  It  is  clearly  intended  that  not 
merely  the  particular  individual  named,  but  any  one  to  whom  they  or  their 
heirs  choose  to  assign  it,  should  exercise  the  right,  which  seems  to  us  to  show 
that  it  is  an  interest  or  a  profit  a  prendre  which  is  intended  to  be  granted." 
And  it  may  be  said,  en  passant,  that  much  of  the  trouble  which  has  caused 
the  present  suit,  as  indicated  by  the  evidence,  is  undoubtedly  due  to  the  mis- 
conduct and  abuse  of  the  privilege  by  persons  to  whom  such  permits  were 
given.  Some  of  these  persons  were  not  only  insulting  to  the  defendants  at 
places  upon  their  lands  where  such  persons  had  no  lawful  right  to  be  without 
the  consent  of  the  defendants,  but  they  asserted  defiantly  the  right  to  use,  and 
did  use,  the  privilege  for  purposes  and  in  a  manner  and  at  places  unauthor- 
ized by  the  terms  of  the  grant.  While  "the  supposed  odiousness  of  this 
right,"  as  Lord  Campbell  said,  "cannot  influence  our  decision,"  the  fact,  at 
least,  admonishes  us  that  no  intendments  or  presumption  are  to  be  indulged 
in  the  construction  of  the  grant  not  warranted  by  the  plain  import  of  its 
terras  and  provisions.  A  grant  of  this  description  is  construed  strictly.  The 
court  is  therefore  of  the  opinion  that  such  permits  were  unauthorized,  and 
not  within  the  purview  of  the  privilege  granted. 

It  is  also  contended  by  counsel  for  the  defendants  that  the  right  of  ingress 
and  egress  is  limited  to  the  lakes  and  waters.  The  provision  on  this  subject 
is :  "  The  right  of  ingress  and  egress  to  and  from  said  lakes,  waters,  and  sloughs, 
for  the  purpose  of  shooting  and  taking  wild  fowl,  as  aforesaid."  The  evident 
object  of  this  provision  was  to  give  the  plaintiffs  ingress  and  egress  to  and 
from  the  lakes  and  sloughs, — the  places  where  the  privilege  of  killing  and 
taking  of  wild  fowl  was  to  be  exercised  and  used;  and  if  ingress  to  and  egress 
from,  or  from  lake  to  slough,  was  over  the  land,  the  right  to  pass  over  the 
land  for  that  purpose  was  granted.  Of  course,  this  right  can  and  must  be 
used  and  enjoyed  without  detriment  or  injury  to  the  crops  and  grass  and 
stock  of  the  defendants. 

Thus  far  we  have  been  considering  solely  the  terms  of  the  grant  as  indi- 
cated upon  the  face  of  the  instrument.  We  come  now  to  consider  the  defenses 
of  the  defendants.  Substantially,  they  are  divisible  into  two  parts ;  and,  briefly, 
are  (1)  that  the  defendants,  being  unable  to  read  and  write,  signed  the  deed  re- 
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lying  upon  the  representation  of  the  plaintiffs  that  its  provisions  only  cre- 
ated a  personal  license  to  come  down  to  the  farm  of  the  defendants  to  shoot 
and  hunt  wild  fowl;  and  (2)  that,  at  the  time  the  deed  was  executed,  the  plain- 
tiffs were  acting  as  the  attorneys  of  the  defendants,  and  availed  themselves 
of  the  confidence  arising  from  that  relation  to  procure  their  consent  to  grant 
them  such  privilege  on  the  representations  stated.  It  is  sufficient  to  say, 
without  going  much  into  detail,  that  we  do  not  think  that  either  of  these  de- 
fenses are  sustained  by  the  evidence.  It  is  true  tnat  the  defendants  cannot 
read  or  write,  but  both  speak  the  English  language  reasonably  well,  and  the 
evidence  discloses  that  they  are  persons  of  ordinary  understanding,  and  not 
negligent  of  their  interests.  At  the  time  the  deed  was  executed,  the  defend- 
ants sought  the  law  office  of  the  plaintiffs  for  the  purpose  of  shifting  the  title 
from  the  defendant  husband  to  the  defendant  wife  to  avoid  a  liability  to  which 
it  might  be  exposed  to  remain  in  his  hands.  The  object  of  that  arrangement, 
and  the  effect  sought  by  the  transfer,  they  evidently  understood;  and,  after 
the  explanation  made  to  them  of  the  nature  of  the  right  and  privilege  con-, 
tained  in  the  deed  executed  to  the  plaintiffs,  we  cannot  doubt  that  they  under- 
stood it, — not,  it  may  be  admitted,  in  the  technical  sense,  but  in  the  sense  that 
it  was  the  grant  of  an  exclusive  right  in  perpetuity,  and  not  a  mere  personal 
license  revocable  at  their  pleasure.  They  might  not  have  known  it  was  a  profit 
a  prendre;  but,  to  accord  to  them  ordinary  sense  after  the  explanation  given, 
they  must  have  understood  that  they  were  granting  to  the  plaintiffs,  their 
heirs  and  assigns,  forever,  the  exclusive  right  to  shoot  and  take  and  kill  wild 
fowl  upon  the  lakes  and  waters  on  their  lands.  There  is  no  difficulty  in  under- 
standing the  nature  and  duration  of  the  privilege  granted,  although  disagree- 
ments might  arise,  under  the  terms  of  the  grant,  as  to  how  and  where  the 
privilege  is  to  be  used  and  enjoyed.  This  often  happens  with  men  of  superior 
understanding  and  attainments  in  respect  to  writings,  but  it  is  no  ground  for 
declaring  such  writing  invalid.  We  recognize  it  to  be  the  duty  of  a  party 
when  dealing  with  unlettered  persons  who  can  neither  read  nor  write,  and  tak- 
ing from  them  a  deed,  to  show,  when  seeking  to  establish  or  enforce  some  right 
under  it,  that  it  was  read  and  fully  explained  to  them  before  it  was  executed. 
All  this  was  done,  and  the  evidence  to  this  point  is  explicit  and  conclusive. 
Judge  Rice,  who  took  the  acknowledgment,  testifies:  "After  the  instrument 
was  completed,  which  was  in  a  few  minutes,  it  was  read  over  to  the  parties. 
I  may  have  read  it  myself  to  them;  but  I  remember  distinctly  that  it  was  read 
by  some  one  while  I  was  present,  and  that  there  was  a  very  considerable  conver- 
sation between  the  parties  and  both  the  plain  tiffs  concerning  the  instrument  and 
its  contents.  This  made  a  very  distinct  impression  on  my  mind,  from  the  fact 
that  there  was  a  great  deal  more  than  I  considered  usual  care  to  have  the 
grantors  fully  understand  the  contents  of  the  instrument."  Nor  do  we  think 
any  declarations  were  made  by  the  plaintiffs  at  the  time,  designed  to  deceive 
or  mislead  the  defendants,  or  as  relevant  to  this  matter,  for  any  other  purpose 
than  to  explain  the  true  purport  of  the  privilege  granted.  All  things  taken 
together,  it  is  certainly  clear  that  the  plaintiffs  understood  what  they  wrere 
doing,  and  that  the  privilege  granted  was  not  a  mere  license  as  alleged. 

As  to  the  correctness  of  the  principle  so  ably  maintained  by  the  counsel  for 
the  defendants  in  respect  to  the  duties  and  obligations  of  attorneys  to  their 
clients,  the  measure  of  faith  and  diligence  required  of  them,  and  the  great 
jealousy  with  which  the  courts  watch  all  transactions  between  them,  and  the 
affirmative  duty  of  the  attorney  to  show  that  the  transaction  was  fair  and 
honest  and  above  all  suspicion, — in  a  word,  that  the  confidence  reposed  has 
not  been  betrayed, — we  heartily  approve  and  indorse.  The  principle  of  a  pub- 
lic policy  which  affects  with  a  presumption  all  transactions  between  persona, 
standing  towards  each  other  in  a  confidential  relation  that  an  undue  influence 
has  been  exercised,  and  which  devolves  upon  him  who  occupies  the  post  of 
active  confidence  to  show  that  presumption  adequately  rebutted,  is  founded 
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in  the  soundest  judicial  wisdom.  But  the  fact  is,  so  far  as  relates  to  this  case, 
it  had  been  previously  agreed,  when  no  such  relationship  existed,  that  the 
grant  of  this  privilege  should  be  made.  It  is  true,  it  had  not  been  put  into 
any  obligatory  form,  and  yet  the  evidence  indicates  that  when  done  it  was 
done  in  the  pursuance  of  that  agreement,  and  as  necessary  to  be  done  before 
the  title  was  transferred  through  a  third  party  from  the  husband  to  the  wife 
for  the  purposes  already  stated.  Besides,  we  think  that  the  transaction  was 
fair  and  honest,  and  that  the  consideration  given  was  the  equivalent  of  the 
value  of  the  privilege  when  granted,  and  that  the  plaintiffs  were  not  guilty  of 
any  violation  of  the  trust  or  confidence  reposed  in  them.  For  these  reasons, 
we  do  not  think  that  the  defense  which  seeks  to  set  aside  and  declare  invalid 
the  grant  is  made  out. 

We  now  come  to  the  grounds  of  the  complaint,  and  the  issue  joined  upon 
it,  in  connection  with  the  evidence  elicited,  for  the  purpose  of  ascertaining 
whether  the  plaintiffs,  in  view  of  all  the  facts,  have  made  such  a  case  as  will 
authorize  the  injunction  prayed  for.  The  facts  alleged,  and  their  denial,  have 
already  been  stated.  Without  detail,  it  is  sufficient  to  say  there  is  evidence 
tending  to  prove  the  grievances  complained  of;  and,  if  there  was  not  also  ev- 
idence tending  to  show  that  the  plaintiffs,  in  the  same  connection,  have  not 
been  free  from  fault,  we  should  be  disposed  to  grant  the  relief  prayed  for; 
notwithstanding  our  doubts  that  the  remedy  is  at  law,  and  not  in  equity.  It 
was  said  in  Weiss  v.  Jackson  Co.,  9  Or.  471,  that  the  granting  of  an  injunc- 
tion is  an  equitable  proceeding,  and  that  the  party  seeking  this  peculiar  equi- 
table relief  should  show  that  he  has  a  right,  under  all  the  circumstances,  to  this 
extraordinary  writ.  It  is  admitted  that  the  plaintiffs  have  issued  permits  to 
very  many  persons  to  use  and  enjoy  the  sole  and  exclusive  privilege  granted 
to  them,  their  heirs  and  assigns.  In  this  they  transcended  their  rights  under 
the  terms  of  the  grant.  They  claimed  the  right  also  to  use  the  privilege  to 
kill  and  take  wild  fowl  at  places  not  authorized  by  the  grant.  Some  of  the 
persons  to  whom  the  plaintiffs  gave  these  permits  not  only  claimed  the  right 
to  hunt  and  shoot  and  roam  where  they  pleased  on  the  lands  of  the  defend- 
ants, but  in  some  instances  behaved  in  a  most  impudent  and  insolent  manner 
to  those  old  people,  upon  whose  land  they  had  no  right  to  be  without  their 
permission  for  any  purpose  whatever.  In  substance,  the  evidence  is  that  they 
left  the  gates  open,  shot  their  guns  off  in  the  vicinity  of  the  house  and  barn, 
sometimes  hitting  the  cattle  and  frightening  the  stock;  twice  hitting  and 
wounding  a  valuable  shepherd  dog,  which  finally  had  to  be  killed  in  conse- 
quence of  the  wounds  thereof;  roaming  over  the  lands  at  their  will;  and  in  one 
instance,  when  ordered  to  leave  the  place,  one  of  these  persons  threatening  to 
have  one  of  the  defendants  arrested;  another  telling  her:  "You  have  nothing 
to  say  about  this  place;  it  is  none  of  your  business;  I  have  got  a  permit  in 
my  pocket;"  and  much  more  of  like  character.  Under  this  state  of  facts,  is  it 
surprising  that  the  defendants  were  exasperated  and  resisted,  and  may  we  not 
suppose  that,  if  the  privilege  granted  had  been  used  in  conformity  with  its 
terms,  the  present  misunderstanding  might  have  been  avoided?  It  may  be 
admitted  that  the  defendants  have  not  been  without  fault;  but  have  the  plain- 
tiffs been  free  from  blame?    We  do  not  care  to  pursue  the  subject  further. 

Our  opinion  is  a  case  has  not  been  made  which  would  authorize  the  issu- 
ance of  this  extraordinary  writ  as  prayed  for,  and  that  the  decree  must  be  re- 
versed, and  the  bill  dismissed;  each  party  paying  their  own  costs  and  dis- 
bursements. 

NOTE. 

Confidential  Relations— Attorney  and  Client.  In  dealings  between  an  attorney 
and  his  client,  the  burden  is  on  the  former  to  show  that  the  transaction  was  fair,  hon- 
est, and  untainted  by  undue  influence.  Dunn  v.  Dunn,  (N.  J.)  7  Atl.  Rep.  842;  Cleine 
v.  Englebrecht,  (N.  J.)  6  Atl.  Rep.  718,  and  note ;  Whipple  f.  Barton,  (N.  H.)  3  Atl.  Rep. 
922;  Tancre  v.  Pullman,  (Minn.)  29  N.  W.  Rep.  171.  Respecting  undue  influence  gen- 
erally, as  exercised  by  those  occupying  a  confidential  relation  towards  the  other  party, 
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see  Morton's  Adm'r  v.  Morton,  (N.  J.)  8  AtK  Rep.  807;  Kerrigan  v.  Leonard,  Id.  503  ; 
Conover  v.  Conover,  Id.  600;  June  v.  Willis,  30  Fed.  Rep.  11,  and  note;  Carter  v.Tice, 
(111.)  11  N.  E.  Rep.  529,  and  note;  Conner  v.  Stanley.  (Cai.)  14  Pac.  Rep. 306;  McHarry 
v.  Irvin's  Ex'rs,  (Ky.)  4  S.  W.  Rep.  800,  and  3  S.  W.  Rep.  374;  Clutter  v.  Clutter,  (Ky.) 
4  S.  W.  Bep.  182,  and  note. 

Ferraris,  Adm'r,  etc.,  t>.  Kyle.    (No.  1,257.) 

(Supreme  Court  of  Nevada.    June  27,  1887.) 

L  Evidence — Competency — Statement  on  Motion  fob  New  Tbial. 

A  "statement  of  a  case  "used  upon  motion  for  new  trial  held  not  admissible 
upon  the  second  trial  to  prove  a  variance  between  the  testimony  of  plaintiff  on  the 
first  trial  and  his  testimony  on  the  second  trial. 

2.  Same— Relating  to  Possession. 

It  being  conceded  that  the  delivery  of  inclosed  land  carries  with  it  the  possession 
of  the  personal  property  thereon,  an  offer  to  show,  in  justification  of  a  levy  of  exe- 
cution made  upon  a  ranch,  and  the  personal  property  thereon,  after  its  sale  and 
delivery  of  possession  to  plaintiff,  that  the  execution  purchaser,  after  his  purchase, 
built  a  new  fence  around  the  land,  no  offer  being  made  to  show  the  condition  of 
the  old  fence,  held  properly  refused. 

3.  Same. 

Evidence  of  the  condition  of  a  brush  fence  at  a  given  date  just  before  the  trial  is 
incompetent  for  the  purpose  of  showing  its  condition  29  months  previous. 

Appeal  from  a  judgment  of  the  district  court  in  and  for  Eureka  county,  en- 
tered in  favor  of  the  plaintiff. 

Action  for  conversion  by  the  purchaser  of  a  certain  ranch,  and  the  personal 
property  thereon,  from  a  judgment  debtor,  against  a  sheriff  who  levied  upon 
the  personal  property  to  satisfy  the  judgment.  The  evidence  showed  that 
plaintiff  purchased  and  entered  upon  the  premises,  and  occupied  the  house; 
that  the  property  levied  upon  was  a  quantity  of  wood  and  coal  a  short  dis- 
tance from  the  house  on  the  ranch ;  that  the  ranch  was  inclosed  by  a  fence. 

For  a  former  appeal  in  this  case,  see  5  Pac.  Rep.  666. 

H.  K.  Mitchell,  for  appellant.    Baker  &  Wines,  for  respondent. 

Belknap,  J.  Upon  the  former  appeal  the  judgment  of  the  district  court 
was  reversed  on  the  ground  of  failure  of  the  plaintiff  to  establish  such  a  pos- 
session of  the  personal  property  against  attaching  creditors  as  would  satisfy 
the  requirements  of  the  statute  of  frauds.  In  reaching  this  conclusion,  the 
evidence  adduced  at  the  trial  was  fully  set  forth  in  the  opinion  of  the  court. 
Comaita  v.  Kyle,  5  Pac.  Rep.  666.  At  the  second  trial  the  testimony  intro- 
duced by  the  plaintiff  tended  to  establish  the  facts  proven  at  the  first  trial, 
and,  in  addition  thereto,  the  fact  that  the  land  surrendered  to  the  possession 
of  plaintiff's  intestate  was  inclosed  by  a  fence. 

The  assignments  of  error  specify  that  the  evidence  is  insufficient  to  justify  the 
verdict,  for  the  reason  that  no  change  of  possession  from  vendor  to  vendee  was 
shown.  This  objection  is  answered  by  the  fact  that  the  delivery  of  the  pos- 
session of  the  inclosed  land  carried  with  it  the  possession  of  the  personal  prop- 
erty thereon.  This  appears  to  be  conceded  by  counsel,  and  we  shall  assume 
that  the  point  has  been  abandoned  as  untenable. 

The  other  exceptions  arise  upon  the  rulings  of  the  court  at  the  trial. 

1.  It  was  claimed  that  the  evidence  of  the  plaintiff  differed  from  that  given 
at  the  former  trial;  and,  for  the  purpose  of  establishing  the  variance,  defend- 
ant offered  in  evidence  the  statement  upon  motion  for  new  trial  and  appeal 
used  at  the  former  hearing  of  the  cause.  The  court  excluded  it.  A  state- 
ment upon  motion  for  new  trial  and  appeal  is  made  for  the  purpose  of  explain- 
ing the  errors  upon  which  the  moving  party  and  appellant  will  rely.  If  it 
contains  the  evidence  introduced  at  the  trial,  it  is  for  this  purpose.  Counsel 
frequently  agree  to  the  correctness  of  a  statement,  or  that  it  contains  all  of 
the  evidence  given  at  the  trial,  and  these  agreements  are  accepted  as  true  for 
v.!4p.no.8— 34 
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thepuTpoae  for  which  they  are  made.  But,  in  fact,  notwithstanding  stipu- 
lations of  this  nature,  statements  rarely  embody  more  of  the  evidence  or  rul- 
ings than  counsel  consider  necessary  to  illustrate  the  errors  assigned;  and 
matter  upon  which  no  question  is  made,  although  a  part  of  the  history  of  the 
rase,  is  set  aside  as  unnecessary.  A  document  prepared  in  this  way,  it  is 
scarcely  necessary  to  say,  should  not  be  received  without  preliminary  proof 
that  its  report  of  the  evidence  is  correct. 

2.  The  next  specification  of  error  is  to  the  refusal  of  the  court  to  allow  the 
witness  Tognini  to  testify  that,  after  his  purchase  of  the  ranch  under  an  ex- 
ecution issued  upon  his  judgment  against  the  vendor  of  plaintiff's  intestate, 
he  built  a  new  fence  around  the  ranch.  The  specification  includes  also  an 
offer  to  prove  the  condition  of  the  old  fence  at  the  time  of  the  construction  of 
the  new  one,  but  an  examination  of  the  record  will  show  that  this  latter  offer 
was  not  made,  and  it  will  not,  therefore,  be  considered.  The  offer  relating  to 
the  building  of  the  fence  was  not  coupled  with  any  offer  of  evidence  tending 
to  prove  a  necessity  for  its  construction,  or  that  the  inclosure  waa  insufficient. 
The  evidence  of  itself  was  immaterial,  and  was  properly  excluded. 

3.  Appellant  again  sought  to  prove  the  condition  of  the  fence  at  the  time 
of  the  sale  in  the  month  of  November,  1882,  by  three  witnesses  who  had  ex- 
amined it  during  the  month  of  June,  1885,  a  few  days  before  the  trial.  The 
purpose  of  the  testimony  was  to  prove  the  insufficiency  of  the  inclosure.  The 
district  court  correctly  considered  that  a  knowledge  of  the  condition  of  a  brush 
fence  at  the  time  of  trial  was  not  a  fact  from  which  the  jury  could  infer  its 
condition  29  months  before. 

4.  The  remaining  exception  arose  upon  the  refusal  of  the  court  to  give  an 
instruction  identified  in  the  transcript  as  defendant's  instruction  No.  5.  The 
instruction  is  self-contradictory  and  misleading,  and  should  have  been  re- 
fused. 

The  judgment  and  order  of  the  district  court  are  affirmed. 


Stone  t>.  French  and  others. 

{Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  Deed— Delivery. 

Where  a  voluntary  warranty  deed,  containing,  among  other  things,  the  follow- 
ing words,  to-wit,  "Signed,  sealed,  and  delivered  in  the  presence  of  S.  M.,"  is  signed 
and  acknowledged  by  the  maker,  aud  the  deed  is  not  delivered  to  any  person  dur- 
•  ing  his  life-time,  he  intending  at  the  time  that  it  should  be  delivered  and  pass  title 
after  his  death,  and  not  before;  but  after  his  death  the  intended  grantee,  in  accordance 
with  the  maker's  intention,  gets  the  possession  of  the  deed,  has  it  recorded,  and 
takes  possession  of  the  land  under  it:  held,  that  such  deed  has  never  been  in  law 
delivered,  that  no  title  has  passed  under  it,  and  that  it  is  void.1 

2.  Same. 

And  in  such  a  case,  where  the  nerson  named  in  the  deed  as  grantee  sells  and 
conveys  the  land  by  warranty  deea  to  another  person  who  is  in  fact  a  bona  fide  pur- 
chaser, and  who  afterwards  takes  the  possession  of  the  land,  held,  that  no  title  has 
passed  to  such  purchaser  as  against  the  heirs  of  the  deceased  owner, 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Neosho  county. 

Buck  <fc  Feighan  and  Cox  &  Stratton,  for  plaintiff  in  error.  C.  F.  Hutch" 
ings  and  J.  L.  Denison,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  for  the  partition  of  200  acres  of  land 
in  Neosho  county,  Kansas,  brought  in  the  district  court  of  that  county  on 
October  16,  1884,  by  Luther  C.  French  against  John  Stone  and  others.    The 

1  As  to  the  necessity  of  delivery  to  give  effect  to  a  deed,  see  Duraind's  Appeal,  (Pa.)  8 
Atl.  Rep.  922 ;  Quick  v.  Milligan,  (hid.)  9N.E.  Rep.  392 ;  Sturtevant  v.  Sturtevant,  (111.) 
6  N.  E.  Rep.  428 ;  Vaughan  v.  Godman,  (Ind.)  3  N.  E.  Rep.  267,  and  note ;  In  re  Guyer, 
(Iowa,)  29  N.  W.  Rep.  826,  and  note;  Fain  v.  Smith,  (Or.)  12  Pac.  Rep.  366. 
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ease  was  tried  before  the  court  and  a  jury,  and  judgment  was  rendered  for 
the  partition  of  the  property,  giving  to  the  plaintiff,  Luther  C.  French,  one- 
seventh  thereof,  and  to  the  defendant  John  Stone  one-seventh  thereof,  and  to 
the  other  defendants  the  remainder  thereof;  and  to  reverse  this  judgment  the 
defendant  John  Stone,  as  plaintiff  in  error,  brings  the  case  to  this  court,  mak- 
ing the  plaintiff,  Luther  C.  French,  and  all  the  defendants,  except  himself, 
defendants  in  error. 

It  appears  that  on  March  1, 1878,  and  prior  thereto,  the  property  in  contro- 
versy belonged  to  Francis  B.  French,  although  he  had  not  yet  entirely  paid 
for  the  same.  At  that  time  he  formed  the  intention  of  giving  this  land  at  his 
death  to  his  brother,  Dudley  S.  French,  unless  he  should  sell  the  same  during 
his  life-time.  On  March  1, 1878,  he  wrote  a  letter  to  his  brother,  Dudley  S. 
French,  in  which  he  stated,  among  other  things,  the  following:  "In  case  I 
should  drop  off,  you  can  take  possession  of  the  land,  and  do  with  it  as  you 
please.  When  I  have  paid  the  land  out,  if  not  sold,  I  will  make  a  deed  to  it 
to  you,  inclose  it  in  envelope,  direct  it  to  you,  to  be  mailed  in  event  of  death, 
which  would  make  it  sure  to  you  without  expense  or  trouble. "  Nearly  one 
year  afterwards,  and  on  February  18,  1879,  Francis  B.  French  signed  a  war- 
ranty deed  for  the  property  to  Dudley  S.  French,  and  on  October  4,  1879,  ac- 
knowledged the  deed  before  S.  Michaels,  a  justice  of  the  peace  in  said  county. 
The  deed  also  contained  the  words:  "Signed,  sealed,  and  delivered  in  the  pres- 
ence of  S.  Michaels."  The  deed,  however,  never  was  in  fact  delivered. 
On  August  2,  1879,  Francis  B.  French  died,  in  the  possession  of  and  owning 
the  land  in  controversy.  During  all  this  time  he  was  a  single  man,  and  did 
not  leave  at  his  death  any  wife  or  child,  or  father  or  mother,  but  left  several 
brothers,  including  the  plaintiff,  Luther  C.  French,  and  Dudley  S.  French. 
It  does  not  appear  that  any  person  except  Michaels  and  Francis  B.  French 
ever  saw  the  aforesaid  deed,  or  had  the  slightest  knowledge  thereof  until  about 
half  an  hour  before  French  died,  when  it  was  found  by  William  Welch  in- 
closed in  an  envelope,  with  a  letter,  in  a  cigar  box,  in  the  drawer  of  a  table 
in  the  house  occupied  as  a  residence  by  French.  The  following  words  were 
indorsed  upon  this  envelope:  "This  deed  to  be  placed  in  the  recorder's  office 
at  Erie,  Kansas,  for  record,  and  the  accompanying  letter  to  be  mailed  as  per 
direction  thereon."  At  the  time  this  deed  was  found,  French  was  speechless 
and  unconscious,  and  remained  in  that  condition  until  he  died,  about  half  an 
hour  afterwards.  Welch  immediately  telegraphed  to  Dudley  S.  French,  who 
resided  at  Clinton,  Illinois,  and  French  came  to  Kansas,  arriving  at  the  place 
where  Francis  B.  French  died  on  August  4, 1879.  Shortly  afterwards,  Welch 
delivered  to  French  the  aforesaid  deed.  This  is  the  first  time  that  French 
ever  saw  the  deed,  and  he  never  beard  of  it  until  after  the  death  of  Francis 
B.  French.  On  August  6, 1879,  Dudley  S.  French  filed  the  deed  for  record 
in  the  office  of  the  register  of  deeds  of  Neosho  county,  Kansas.  Dudley  S. 
French  then  took  possession  of  the  land,  and  remained  in  the  possession 
thereof  until  he  sold  the  same  to  John  Stone,  the  plaintiff  in  error.  Dudley 
S.  French  was  a  brother-in-law  to  Stone,  and  for  a  time  lived  at  his  house. 
He  was  weak  in  body  and  in  mind,  and  a  part  of  the  time  could  scarcely  dress 
himself.  On  June  10, 1882,  he  sold  and  conveyed  this  land  by  warranty  deed 
to  Stone  for  the  expressed  consideration  of  82,000,  but  for  the  real  consider- 
ation of  only  $800.  He  was  a  single  man  at  the  time.  The  land  was  worth 
about  83,000.  Stone  at  the  time  did  not  know  that  there  was  any  infirmity 
in  the  title  of  Dudley  S.  French,  and  for  the  purposes  of  this  case  he  must  be 
considered  as  in  fact  a  bona  fide  purchaser,  whatever  the  law  may  be. 
The  deed  from  Dudley  S.  French  to  Stone  was  recorded  on  June  16, 1882.  At 
some  time  during  the  summer  of  1882,  Stone  took  possession  of  the  land,  and 
has  remained  in  the  possession  thereof  ever  since.  This  action  was  com- 
menced on  October  16,  1884.  All  the  heirs  at  law  of  Francis  B.  French,  in- 
cluding the  plaintiff  below,  Luther  C.  French,  and  Dudley  S.  French,  were 
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made  parties  to  the  action,  so,  also,  were  the  defendant,  John  Stone,  and  S. 
Michaels  and  others.  Dudley  S.  French  died  on  January  7,  1885,  after  this 
action  was  commenced,  but  before  the  trial  was  had. 

It  is  conceded  by  all  parties  that  John  Stone  is  entitled  to  one-seventh  of 
the  land  in  controversy,  that  amount  being  admitted  to  be  the  share  inherited 
by  Dudley  S.  French  from  Francis  B.  French;  but  Stone  claims  that  he  is  en- 
titled to  all  the  land,  and  whether  he  is  entitled  to  only  one-seventh  thereof 
or  to  all  the  land  is  the  only  substantial  question  involved  in  this  case.  The 
principal  questions  presented  by  counsel  to  this  court  are  as  follows:  (1)  Was 
the  deed  from  Francis  B.  French  to  Dudley  S.  French  ever  delivered  so  as 
to  make  it  a  valid  deed?  (2)  If  not,  then,  is  John  Stone,  for  any  reason,  en- 
titled to  more  than  one-seventh  of  the  land  in  controversy? 

There  is  no  room  for  even  a  pretense  that  the  deed  was  ever  in  fact  deliv- 
ered to  Dudley  S.  French,  or  to  any  one  else,  and  there  is  scarcely  any  room 
for  even  a  pretense  that  it  was  ever  in  law  delivered.  The  only  grounds 
upon  which  it  is  claimed  that  it  was  ever  delivered  is  the  letter  of  Francis  B. 
French  to  Dudley  S.  French,  dated  March  1,  1878;  the  indorsement  on  the 
envelope  found  in  the  cigar  box  on  August  2, 1879;  and  the  words  contained 
in  the  deed,  to-wit:  "Signed,  sealed,  and  delivered  in  the  presence  of  S.  Mi- 
chaels. "  Now,  it  may  be  conceded  that  these  thi n gs  consti  tute  some  evidence 
of  a  delivery;  but,  when  it  is  shown  conclusively  by  the  other  evidence  that 
there  was  no  delivery,  these  things  can  have  no  force.  Besides,  the  letter  it- 
self shows  that  there  was  no  present  intention  on  the  part  of  Francis  B. 
French  of  conveying  the  land,  or  delivering  a  deed  to  Dudley  S.  French;  and 
it  also  shows  that  Francis  B.  French  contemplated  that  he  might  before  his 
death  sell  the  land  to  some  other  person.  Francis  B.  French  never  had  any 
intention  of  conveying  the  land  immediately ,  but  it  was  always  his  intention, 
unless  he  sold  the  land,  to  retain  the  title  thereto  in  himself  as  long  as  he  lived, 
and  to  let  the  property  go  to  Dudley  S.  French  only  after  his  death.  This 
does  not  constitute  a  delivery  of  a  deed  or  a  conveyance  of  the  land.  Of 
course,  there  are  cases  where  it  is  not  necessary  that  there  should  be  any  act- 
ual manual  delivery  of  the  deed.  A  recording  of  the  deed  is  sometimes  con- 
sidered as  a  deli  very.  So,  also,  is  a  delivery  to  a  third  person  sometimes  con- 
sidered as  a  delivery  to  the  grantee.  And  where  a  deed  is  executed  by  a  father 
to  an  infant  child,  with  the  intention  that  the  title  shall  immediately  pass 
and  vest  in  the  child,  and  the  father  retains  the  custody  of  the  deed  as  the 
natural  guardian  of  the  child,  the  title  may  pass.  But  none  of  these  cases  is 
the  present  case;  nor  is  the  present  case  anything  like  them.  Dudley  S. 
French  was  not  an  infant,  and,  although  he  was  a  man  of  weak  mind,  yet  he  was 
not  non  compos  mentis.  The  deed  was  not  delivered  or  recorded  by  Francis 
B.  French,  nor  during  his  life-time,  and  he  never  had  any  intention  that  the 
title  should  pass  until  after  his  death.  The  deed  never  was  a  deed  in  law, 
and  Dudley  S.  French  never  had  any  right  to  it;  nor  had  he  any  right  to  have 
it  recorded ;  nor  did  it  convey  any  title,  interest,  or  estate  to  him.  It  was  not 
merely  voidable,  but  it  was  absolutely  void. 

The  court  of  appeals  of  New  York  uses  the  following  language:  "A  rule  of 
law  by  which  a  voluntary  deed  executed  by  the  grantor,  afterwards  retained 
by  him  during  his  life  in  his  own  exclusive  possession  and  control,  never  dur- 
ing that  time  made  known  to  the  grantee,  and  never  delivered  to  any  one  for 
him,  or  declared  by  the  grantor  to  be  intended  as  a  present  operative  convey- 
ance, could  be  permitted  to  take  effect  as  a  transmission  of  the  title,  is  so  in- 
consistent with  every  substantial  right  of  property  as  to  deserve  no  toleration 
whatever  from  any  intelligent  court  either  of  law  or  equity. "  FisJier  v.  Hall, 
41  N.  Y.  421,  422.  See,  also,  Burton  v.  Boyd,  7  Kan.  17,  31,  et  seq.;  Huey 
v.  Huey,  65  Mo.  689. 

Taking  this  view  of  the  case,  John  Stone  obtained  no  title  from  Dudley  S. 
French;  for  Dudley  S.  French  had  none  whatever  to  convey* 
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This  is  unlike  a  case  where  a  deed  is  only  voidable,  and  a  bona  fide  pur- 
chaser obtains  title  from  the  holder  of  the  same  without  any  notice  of  its  in- 
firmity. In  such  a  case  he  may  obtain  a  good  title;  but,  where  the  deed  is  ab- 
solutely void,  he  cannot  It  seems  to  be  admitted  that  if  the  deed  were  forged, 
that  no  person  could  obtain  any  title  under  it,  however  innocent  he  might 
be,  but  a  forged  deed  is  no  more  void  than  this  deed.  Both,  in  this  respect, 
are  precisely  alike.  Both  are  equally  void.  And  neither  the  record  of  a 
forged  deed,  nor  the  record  of  an  absolutely  void  deed,  can  be  invoked  to  sup- 
port or  bolster  up  a  disputed  title;  for  the  record  is  worth  no  more  than  the 
original  deed  itself.  It  is  only  instruments  that  have  some  validity,  and  that 
may  in  some  manner  affect  real  estate,  that  can  be  recorded  legally.  There 
is  no  statute  authorizing  the  recording  of  a  void  instrument,  and  it  is  an  error 
to  suppose  that  the  statutes  can  have  the  effect  of  making  valid  an  absolutely 
void  instrument  by  permitting  the  void  instrument  to  be  recorded.  The  in- 
strument is  still  void,  although  recorded.  The  record  can  give  it  no  validity. 
As  tending  to  support  the  view  that  a  purchaser  of  real  estate  from  a  person 
holding  under  a  void  recorded  deed,  although  in  fact  a  bona  fide  purchaser, 
cannot  obtain  a  good  or  valid  title,  or,  indeed,  any  title,  we  would  refer  to  the 
following  authorities:  Everts  v.  Agnes,  6  Wis.  453;  Tisher  v.  Beckwith,  30 
Wis.  55;  Chipman  v.  Tucker,  38  Wis.  43,  20  Amer.  Iiep.  1;  Van  Amringe 
Y.  Morton,  4  Whart.  382;  Smith  v.  South Royalton  Bank,  32  Vt.  341;  Hark- 
reader  v.  Clayton,  56  Miss.  383;  Berry  v.  Anderson,  22  Ind.  37, 40.  The  case 
of  Lewis  v.  Kirk,  28  Kan.  497,  505,  has  no  reference  to  void  deeds,  or  to  the 
record  of  void  deeds. 

A  deed  not  delivered  at  all  is  a  very  different  thing  from  a  deed  actually  de- 
livered, even  though  the  delivery  of  the  same  may  have  been  procured  through 
fraud;  and  a  deed  not  delivered,  but  wrongfully  in  the  hands  of  the  apparent 
grantee,  without  fault  or  negligence  on  the  part  of  the  owner  of  the  land,  is 
unlike  a  deed  not  delivered,  but  through  the  fault  or  negligence  of  the  owner 
has  been  permitted  to  get  into  the  hands  of  the  apparent  grantee.  In  the 
present  case  the  deed  was  never  delivered,  and  was  not  permitted  to  get  into 
the  hands  of  Dudley  S.  French,  the  apparent  grantee,  while  Francis  B 
French  was  the  owner  of  the  land;  but  after  Francis  B.  French  died,  and 
after  the  title  to  the  land  had  passed  from  him  to  his  heirs,  the  deed  did  get 
into  the  hands  of  Dudley  S.  French,  the  apparent  grantee,  but  not  through 
any  fault  or  negligence  on  the  part  of  the  heirs,  who  were  then  the  owners  of 
the  land. 

Other  points  are  raised  in  this  case,  but  they  are  technical  and  unsubstan- 
tial, and  require  no  comment.  To  reverse  the  judgment  of  the  court  below 
for  any  of  them  would  be  a  violation  of  the  spirit  of  the  Civil  Code,  and  es- 
pecially of  sections  140  and  304.  We  think  no  substantial  error  has  been 
committed  in  this  case,  and  it  is  unnecessary  to  prolong  this  opinion. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  Justices  concurring.) 


Clabk  and  others  v.  Weib. 
(Supreme  Court  of  Kansas.    July  9, 1887.) 
t  Assault  and  Battery— Civil  Action— Pleading. 

In  a  civil  action  for  an  assault  and  battery,  where  two  sufficient  defenses  are  set 
forth  In  the  defendant's  answer,  and  the  court,  upon  motion  and  demurrer,  erro- 
neously holds  that  one  of  them  is  insufficient,  and  afterwards  the  defendant  goes  to 
trial  upon  the  other  defense,  and  rightfully  and  without  objection  introduces  all 
the  evidence  under  it  which  he  could  have  introduced  under  the  defense  that  was 
excluded,  held  no  material  error  was  committed. 

%  Same— Instructions. 

Also  held,  that  no  material  error  was  committed  in  giving  or  refusing  instructions. 
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8.  Samr— Damages. 

In  such  action,  where  the  court  Instructs  the  jury  that  they  may  render  a  verdict 
for  both  actual  damages  and  exemplary  damages,  and  where  the  jury,  at  the  re- 
quest of  the  defendant,  is  not  only  required  to  return  a  general  verdict,  but  also  to 
answer  special  questions  of  fact,  among  which  is  the  following  question :  "  What 
amount  of  actual  damages  did  the  plaintiff  sustain,  if  any?"  And  the  jury  after- 
wards return  their  general  verdict  in  favor  of  the  plaintiff,  and  against  the  defend- 
ant, and  assess  the  plaintiff's  damages  at  $.100,  and  state  orally  that  they  cannot 
agree  with  reference  to  this  special  question,  and  the  court  then  directs  the  jury  to 
answer  it  by  saving,  "Jury  do  not  agree;"  and  they  so  answer  this  question,  and 
do  not  answer  it  in  any  other  manner,  and  there  is  nothing  in  the  case  showing 
how  much  the  jury  allowed  as  actual  damages,  or  how  much  they  allowed  as  ex- 
emplary damages :  held  material  error. 

(Syllabui  by  the  Court.) 

Error  from  district  court,  Shawnee  county. 

H.  H.  Harris  and  /.  /.  Hitt,  for  plaintiffs  in  error.  Welch,  Lawrence  <§ 
Welch,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  Shaw- 
nee county  by  William  Weir  against  Jonas  D.  Clark,  Fleming  Gear,  and  James 
Duncan,  to  recover  damages  for  an  alleged  assault  and  battery.  The  case  was 
afterwards  transferred  to  the  superior  court  of  Shawnee  county,  where  it  was 
tried  before  the  court  and  a  jury,  and  judgment  rendered  in  favor  of  the 
plaintiff,  and  against  the  defendants,  for  #300  and  costs.  To  reverse  this 
judgment  the  defendants,  as  plaintiffs  in  error,  bring  the  case  to  this  court. 

The  first  alleged  error  is  the  striking  out  of  certain  portions  of  the  second 
defense  of  the  defendants1  answer,  and  then  sustaining  a  demurrer  to  such 
defense.  The  ground  for  the  demurrer  was  that  the  facts  set  forth  did  not 
constitute  any  defense.  The  facts  were  set  forth  in  great  detail;  but,  briefly 
stated,  they  are  in  substance  as  follows:  The  defendants  were  the  school 
board  of  school-district  No.  89,  in  Shawnee  county,  Kansas,  and  the  plaintiff 
was  a  school-teacher  in  such  district.  The  board  went  to  the  school-house 
where  the  plaintiff  was  teaching  to  visit  the  school,  to  examine  the  school* 
register,  and  to  perform  such  other  duties  as  are  prescribed  by  law.  They  re- 
quested the  plaintiff  to  permit  them  to  see  the  register,  but  he  refused,  and 
became  greatly  enraged,  attempted  to  grab  an  iron  poker,  but  was  prevented, 
and  then  he  made  an  assault  upon  the  defendant  Gear.  When  such  assault 
was  made,  the  defendants  put  him  out  of  the  house,  but  "at  no  time  used 
more  force  or  violence  than  was  absolutely  necessary  to  protect  themselves 
from  the  violence  and  attacks  of  the  plaintiff;'1  "and  that  plaintiff  himself 
was  all  the  time  the  aggressor,  used  all  the  violence,  and,  through  his  own 
malicious  and  wicked  motives,  created  all  the  disturbance,  and  made  the  only 
assault  that  was  made." 

Section  27  of  the  act  relating  to  school  boards  reads  as  follows:  "Sec.  27. 
The  district  board  shall  furnish  each  teacher  with  a  suitable  daily  register* 
and  shall  visit  together,  or  by  one  cr  two  of  their  number,  all  the  schools  of 
their  district  at  least  once  a  term,  and  at  such  other  periods  during  the  term 
as  in  their  opinion  the  exigencies  of  each  school  may  require,  at  which  visits 
they  shall  examine  the  register  of  the  teacher,  and  see  that  it  is  properly 
kept,  and  inquire  into  other  matters  touching  the  school-house,  facilities  for 
ventilation,  furniture,  apparatus,  library,  studies,  discipline,  modes  of  teach- 
ing and  improvement  of  the  school;  shall  confer  with  the  teacher  in  regard 
to  condition  and  management,  and  make  such  suggestions  as  in  their  view 
would  promote  the  interest  and  efficiency  of  the  school,  and  the  progress  and 
good  order  of  the  pupils.  The  date  and  results  of  each  visit  shall  be  entered 
by  the  clerk  of  the  board  on  their  minutes. * 

We  shall  decide  this  case  upon  the  theory  that  the  court  below  erred  in  dispos- 
ing of  this  second  defense  as  it  did.  We  shall  assume  that  the  facts  stated 
therein  constitute  a  good  defense  to  the  plaintiff's  action.    But  under  the 
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other  facts  of  the  case,  is  the  error  material?  If  the  defendants  had  stood 
upon  the  sufficiency  of  this  defense,  and  not  have  participated  in  the  trial 
that  followed,  the  error  would  certainly  have  been  material,  and  they  could- 
at  once  have  brought  the  case  to  the  supreme  court,  and  have  had  the  error 
corrected.  Gilchrist  v.  Schmidling.  12  Kan.  263.  But  they  did  not  stand 
upon  the  sufficiency  of  their  second  defense.  They  went  to  trial  upon  their 
first  defense,  upon  which  they  had  a  right  to  prove,  and  they  did  in  fact  and 
without  objection  offer  evidence  to  prove,  all  that  was  alleged  in  their  second 
defense,  and  all  that  they  could  have  proved  under  such  defense.  This,  we 
think,  rendered  the  errors  of  the  trial  court  with  xegard  to  the  second  defense 
immaterial.    Camion  v.  Krelpe,  14  Kan.  324. 

It  is  claimed  that  the  coutt  below  erred  in  giving  and  in  refusing  instruc- 
tions. It  may  be  that  the  instructions  given  were  too  verbose  and  contained 
too  much  extraneous  matter;  and,  indeed,  it  may  be  that  such  of  the  in- 
structions given  as  were  favorable  to  the  plaintiff's  side  of  the  case  were  un- 
necessarily profuse,  while  those  given  on  the  other  side  were  correspondingly 
scanty;  but  still  we  cannot  say  that  the  court  below  committed  any  material 
error  in  either  giving  or  refusing  instructions.  We  are  inclined  to  think  that 
the  instructions  given  state  the  law,  and  cover  the  entire  case. 

It  is  also  claimed  that  the  court  below  erred  in  directing  the  jury  how  to 
answer  the  special  questions  numbered  2  and  3.  The  record  upon  this  sub- 
ject shows  and  reads  as  follows; 

"At  the  request  of  the  defendants,  the  court  then  submitted  to  the  jury  the 
following  questions  to  be  answered  by  them  and  returned  as  a  part  of  their 
verdict  in  this  cause,  to- wit:  «  (1)  Did  Gear  and  Clark,  or  either  of  them,  have 
anything  to  do  with  spitting  in  plaintiff's  face?  (2)  What  amount  of  actual 
da. n ages  did  the  plaintiff  sustain,  if  any?  (3)  What  items,  and  what  is  the 
amount  of  each  item,  that  plaintiff  sustained  in  actual  damages,  if  he  sus- 
tained any? ' 

"The  jury  then  retired  with  their  bailiff,  and  after  consultation  returned 
into  court  with  the  following  verdict,  to-wit: 

"  'We,  the  jury  impaneled  and  sworn  to  try  this  cause,  find  generally  in 
favor  of  the  plaintiff,  and  against  all  the  defendants,  and  we  assess  the  plain- 
tiff's damages  at  the  sum  of  $300.  H.  D.  Cark,  foreman. 

"  'And,  in  addition  to  our  general  verdict  herein,  we,  the  jury,  make  an- 
swer to  particular  questions  of  fact  as  follows:  (1)  Did  Gear  and  Clark,  or 
either  of  them,  have  anything  to  do  with  spitting  in  plaintiff's  face?  Answer. 
No.  (2)  What  amount  of  actual  damage  did  the  plaintiff  sustain,  if  any? 
A.  .  (3)  What  items,  and  what  is  the  amount  of  each  item,  that  plain- 
tiff sustained  in  actual  damage,  if  he  sustained  any?    A.  -.' 

"  The  attention  of  the  court  was  then  called  to  the  fact  that  the  second  and 
third  interrogatories  had  not  been  answered  by  the  jury.  The  court  then 
asked  the  foreman  of  the  jury  why  the  questions  had  not  all  been  answered, 
and  the  foreman  replied  that  the  jury  could  not  agree  upon  answers  to  said 
second  and  third  questions.  The  court  then  instructed  the  foreman  of  the 
jury  to  write  as  answers  to  the  second  and  third  questions  the  following: 
•Jury  do  not  agree.'  The  foreman  then,  and  without  retiring  to  their  jury- 
room,  wrote  at  the  end  of  the  questions  the  words,  'Jury  do  not  agree,'  and 
signed  his  name,  '  II.  D.  Cakb,  Foreman;'  so  that,  as  returned  to  the  court, 
the  second  and  third  questions,  and  their  answers  as  returned,  are  as  follows, 
to-wit: 

"  '(2)  What  amount  of  actual  damages  did  the  plaintiff  sustain,  if  any? 
Answer.  Jury  do  not  agree.  (3)  What  items,  and  what  is  the  amount  of 
each  item,  that  plaintiff  sustained  in  actual  damage,  if  he  sustained  any?  A. 
Jury  do  not  agree.  H.  D.  Carr,  Foreman.' 

"And  thereupon  the  said  questions  numbered  two  and  three,  with  said  an- 
swers thereto,  were  read  to  the  jury,  and  the  jury  were  asked  if  said  answers 
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were  their  answers,  and  the  answer  of  all  the  jurors  to  said  qnestlons,  and 
the  jury  responded  in  the  affirmative.  To  all  of  which  action  of  the  court  the 
defendants  then  and  there  objected,  and,  their  objection  being  overruled,  they 
at  the  time  excepted.  Defendants  then  moved  the  court  that  the  jury  be  re- 
turned to  the  jury-room  to  make  answer  to  questions  2  and  3,  which  motion 
was  by  the  court  overruled,  to  which  action  of  the  court  the  defendants  then 
and  there  excepted.  Defendants  then  moved  the  court  for  a  judgment  upon 
the  verdict  of  the  jury,  which  said  motion  was  by  the  court  overruled,  and 
to  which  action  of  the  court  defendants  excepted.  Defendants  then  filed 
their  motion  for  a  new  trial,  which  said  motion  is  in  words  and  figures  as 
follows,  to-wit:  [Here  is  set  out  the  motion  in  full,  which  sets  forth  as 
grounds  for  the  new  trial  not  only  the  rulings  of  the  court  with  regard  to  these 
special  questions,  but  also  11  other  grounds  for  a  new  trial.]" 

This  motion  was  overruled  by  the  court,  and  the  defendants  excepted,  and 
judgment  was  then  rendered  in  favor  of  the  plaintiff  and  against  the  defend- 
ants, as  aforesaid. 

We  think  the  court  below  erred  in  directing  the  jury  to  answer  the  special 
questions  numbered  2  and  3  by  simply  saying,  "Jury  do  not  agree."  The 
court  ought  to  have  required  the  jury  to  find  proper  answers  to  these  ques- 
tions, or  at  least  to  the  one  numbered  2.  Kansas  Pao.  Ry.  Co.  v.  Peavey,  34 
Kan.  474,  8  Pac.  Eep.  780;  Union  Pac.  Ry.  Co.  v.  Fray,  35  Kan.  700, 12  Pac. 
Uep.  98;  Wichita  &  W.  R.  Co.  v.  Fechheimer,  36  Kan.  — ,  12  Pac.  Rep.  362. 
This  question  numbered  2  is  a  material  one,  and  the  defendants  had  a  right  to 
have  it  answered  properly.  The  court  instructed  the  jury  that  they  might 
award  to  the  plaintiff  both  actual  damages  and  exemplary  damages ;  and  this 
question  was  submitted  to  the  jury  for  the  purpose  of  ascertaining  what  amount 
of  actual  damages,  if  any,  the  plaintiff  sustained;  and  then,  by  deducting  the 
actual  damages  awarded  from  the  whole  amount  of  the  damages  awarded, 
the  amount  of  the  exemplary  damages  would  be  shown.  But  from  the  an- 
swer to  the  question,  as  given  by  the  jury,  no  one  can  tell  what  amount  of 
actual  damages  was  awarded,  or  what  amount  of  exemplary  damages  was 
awarded.  Indeed,  the  jury  as  a  body  never  agreed  upon  any  amount  of  act- 
ual damages,  or  any  amount  of  exemplary  damages.  Their  verdict  was 
simply  a  compromise  verdict  for  $300  damages  in  the  aggregate.  Some  of 
the  jurors  may  have  been  in  favor  of  awarding  the  whole  amount  as  exem- 
plary damages,  while  other  jurors  may  have  been  in  favor  of  awarding  the 
whole  amount  as  actual  damages,  and  still  other  members  of  the  jury  may 
have  been  in  favor  of  awarding  a  portion  of  this  amount  as  exemplary  dam- 
ages and  a  portion  as  actual  damages;  and  no  two  of  the  jurors  may  have 
agreed  with  regard  to  the  damages.  Certainly,  the  jury,  as  a  jury,  never 
agreed  upon  any  verdict  as  to  actual  damages  or  as  to  exemplary  damages. 
They  should  have  been  required  to  agree,  or  have  been  discharged  because 
they  could  not  agree. 

For  the  error  of  the  court  below  in  permitting  and  requiring  this  question 
to  be  answered  in  the  manner  in  which  it  was  answered,  its  judgment  must 
be  reversed,  and  cause  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 

MoAbot  v.  Talbot. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  Justice's  Courts — Pleadings— Formality. 

Id  Kansas,  pleadings  in  actions  commenced  before  a  justice  of  the  peace  are  not 
required  to  be  bo  formal  as  pleadings  in  actions  commenced  in  the  district  court. 

2.  Appeal — Questions  op  Fact. 

Where  the  evidence  tends  to  sustain  every  material  fact,  and  the  verdict  rendered 
has  received  the  approval  of  the  trial  court,  the  supreme  court  will  not  interfere, 
although  the  testimony  may  seem  to  preponderate  against  the  verdict. 
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Error  from  district  court,  Cherokee  county. 

W.  H.  Hornor  &  Son,  for  plaintiff  in  error.  Anderson  &  TraceweU,  for 
defendant  in  error. 

Per  Curiam.  Talbot  commenced  his  action  before  a  justice  of  the  peace 
of  Cherokee  county,  against  McAboy,  to  recover  $63.67,  alleged  to  be  due  for 
pasturage  of  certain  stock.  McAboy  filed  an  answer  containing  a  general  de- 
nial, and  also  alleging  that  Talbot  took  and  accepted  28  head  of  stock  from 
him  to  pasture,  thereby  becoming  a  bailee  for  hire,  and  that,  through  his  neg- 
ligence, three  of  the  cattle  were  lost,  and  therefore  that  he  was  entitled  to  re- 
cover the  value  of  the  same,  being  $75,  for  damages.  Upon  the  trial  before  the 
justice  of  the  peace,  McAboy  recovered  judgment  for  $12. 10,  with  his  costs. 
Talbot  appealed  to  the  district  court,  and  the  case  was  tried  at  the  April  term 
for  1885.  The  jury  returned  a  verdict  for  Talbot  for  the  sum  of  $39.40,  and 
judgment  was  rendered  thereon,  with  costs  taxed  at  $49.85.  McAboy  ex- 
cepted, and  brings  the  case  here. 

It  is  contended  that  the  bill  of  particulars  setting  forth  the  account  or  claim 
is  insufficient,  and  that  no  evidence  ought  to  have  been  received  against  the 
objections  presented.  We  think  otherwise.  Pleadings  in  actions  commenced 
before  a  justice  of  the  peace  are  generally  not  required  to  be  as  formal  as 
pleadings  in  actions  commenced  in  the  district  court.  Qalbraith  v.  McCor- 
mick,  23  Kan.  706. 

It  is  further  contended  that  the  evidence  does  not  support  the  verdict. 
This  case  comes  within  the  rule  so  often  declared  by  this  court  that  where  the 
testimony  sustains  every  essential  fact,  and  the  verdict  has  received  the  ap- 
proval of  the  trial  court,  this  court  will  not  interfere,  although  the  testimony 
seems  to  preponderate  the  other  way.  This  court  is  not  a  trier  of  questions 
of  fact.     Railway  Co,  v.  Kunkel,  17  Kan.  145. 

The  judgment  of  the  district  court  will  be  affirmed. 


Johnson  v.  Williams. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

Vehdob  Ain>  Vendee— Bona  Fide  Purchaser. 

A  person  who  holds  real  estate  by  virtue  only  of  a  quitclaim  deed  from  his  im- 
mediate grantor,  whether  he  is  purchaser  or  not,  is  not  a  bona  fide  purchaser  with 
respect  to  outstanding  and  adverse  equities  and  interests  shown  by  the  records,  or 
which  are  discoverable  by  the  exercise  of  reasonable  diligence  in  making  proper 
examinations  and  inquiries.1 

(Syttabiuby  the  Oowrt.) 

Error  from  district  court,  Elk  county. 

A.  M,  Bowen  and  Kirkpatriok  &  Vestal,  for  plaintiff  in  error.  Scott  & 
Frith,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  in  the  nature  of  ejectment,  brought  in 
the  district  court  of  Elk  county  by  D.  H.  Williams  against  Samuel  M.  Johnson 
for  the  recovery  of  certain  real  estate  in  said  county.  The  record  clearly 
shows  that  Williams  is  the  legal  owner  of  the  land  in  controversy,  unless  his 
title  thereto  has  been  divested  by  a  certain  tax  deed,  and  other  proceedings 
founded  thereon,  which  will  be  hereafter  mentioned.  On  September  17, 1881, 
the  aforesaid  tax  deed  was  executed  by  the  county  clerk  of  Elk  county  to  Anna 
Eby,  and  was  recorded  on  September  20, 1881.  On  September20, 1881,  Anna 
£by  executed  a  quitclaim  deed  for  the  land  to  Lark  Vinson,  which  deed  was 
recorded  on  December  10,  1881.  On  September  26, 1881,  Vinson  commenced 
an  action  in  the  district  court  of  Elk  county  against  the  said  defendant  D.  II. 

'See  note  at  end  of  case. 
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Williams  and  others  to  quiet  his  title  to  the  property  in  controversy,  and  ob- 
tained service  of  summons  only  by  publication.  On  December  8, 1881,  a  judg- 
ment was  rendered  in  that  action,  quieting  Vinson's  title  as  against  all  the 
defendants  in  that  action.  On  December  10,  1881,  Vinson  executed  a  quit- 
claim deed  for  the  property  to  Kichard  M.  Roe,  which  deed  was  recorded  on 
December  19, 1881.  On  July  22,  1882,  said  Roe,  by  his  quitclaim  deed,  re? 
mised,  released,  and  quitclaimed  unto  Samuel  M.  Johuson,  the  plaintiff  in  error, 
defendant  below,  all  his  right,  title,  and  interest  iu  and  to  the  land,  which 
deed  was  duly  recorded  on  July  25,  1882.  On  October  12, 1882,  Williams  filed 
his  motion  in  the  district  court  of  Elk  county  to  open  up  said  judgment  under 
section  77  of  the  Civil  Code;  and  such  proceedings. were  had  that  on  November 
8,  1883,  the  motion  was  sustained,  and  Williams  permitted  to  defend  in  the 
action.  On  March  7,  1884,  a  trial  was  had  in  the  action,  and  judgment  was 
rendered  in  favor  of  Williams  and  against  Vinson,  decreeing  Williams  to  be 
the  owner  in  fee-simple  of  the  land,  and  quieting  his  title  as  against  Vinson 
and  all  persons  claiming  under  him.  This  present  action  of  ejectment  was 
commenced  on  August  8, 1884,  and  was  tried  before  the  court  without  a  jury, 
and  judgment  was  rendered  in  favor  of  Williams  and  against  Johnson  for  the 
recovery  of  the  land  and  for  costs;  and  Johnson,  as  plaintiff  in  error,  brings 
the  case  to  this  court  for  review. 

It  is  admitted  that  Johnson,  in  purchasing  the  property,  paid  value  there- 
for, and  at  the  time  had  no  knowledge  of  the  claim  of  Williams;  or,  in. other 
words,  it  is  admitted  that  Johnson  was  "a  purchaser  in  good  faith"  of  the 
property,  provided  a  purchaser  taking  a  quitclaim  deed  for  the  property  can 
be  "a  purchaser  in  good  faith."  In  this  state  a  quitclaim  deed  to  land  will 
convey  to  the  grantee  all  the  rights,  interests,  title,  and  estate  of  the  grantor 
in  and  to  the  land,  unless  otherwise  specified  by  the  deed  itself.  Conveyance 
Act,  §  2;  Utley  v.  Fee,  33  Kan.  683,  691,  7  Pac.  Rep.  555.  Such  deed  will 
convey  such  of  the  covenants  of  former  grantors  as  run  with  the  land,  (Scof- 
fins  v.  Orandstaff,  12  Kan.  467;)  and  the  grantee  in  the  quitclaim  deed  will 
be  entitled  to  such  further  title  or  estate  as  may  inure  at  any  time  to  the 
grantees  of  such  former  grantors  by  virtue  of  such  covenants  as  run  with 
the  land.  See  case  last  cited.  But  a  quitclaim  deed  will  not  estop  the  maker 
thereof  from  afterwards  purchasing  or  acquiring  an  adverse  title  or  interest, 
and  holding  it  as  against  his  grantee,  (Simpson  v.  Greeley,  8  Kan.  586,  597, 
598;  Bruce  v.  Luke,  9  Kan.  201,  207,  et  seq.;  Scoffins  v.  Qrandstaff,  12  Kan. 
469,  470;  Young  v.  Clippinger,  14  Kan.  148,  150;  Ott  v.  Sprague,  27  Kan. 
624;)  and  a  person  who  holds  only  by  virtue  of  a  quitclaim  deed  from  his  im- 
mediate grantor,  whether  he  is  a  purchaser  or  not,  is  not  a  bona  fide  pur- 
chaser, (Bayer  v.  Cockerill,  3  Kan.  283,  294;  Oliver  v.  Piatt,  3  How.  333, 
410;  May  v.  Le  Claire,  11  Wall.  217,  232;  Villa  v.  Rodriguez,  12  Wall.  323; 
Bickerson  v.  Colgrove,  100  U.  S.  578,  584;  Baker  v«  Humphrey,  101  U.  S. 
494,  499;  Runyon  v.  Smith,  18  Fed.  Rep.  579;  U.  S.  v.  Sliney,  21  Fed.  Rep. 
895;  Watson  v.  Phelps,  40  Iowa,  482;  Smith  v.  Bunion,  42  Iowa,  48:  Bcsore 
v.  Bosh,  43  Iowa,  211,  212;  Springer  v.  Bartle*  46  Iowa,  688;  Pastel  v. 
Palmer,  32  N.  W.  Rep.  257;  Bragg  v.  Paulk,  42  Me.  517;  Coe  v.  Persons 
Unknown,  43  Me.  432;  Ridgeway  v.  Holliday,  59  Mo.  444;  Stofftl  v.  Schroe- 
dei\  62  Mo.  147;  Maim  v.  Best,  Id.  491;  Rodgers  v.  Burchard,  34  Tex.  441, 
452;  Harrison  v.  Boring,  44  Tex.  255;  Thom  v.  Newsom,  64  Tex.  161; 
Richardson  v.  Levi,  3  S.  W.  Rep.  444;  Smith?*  Heirs  v.  Branch  Bank  at 
Mobile,  21  Ala.  125,  134;  Derrick  v,  Brown,  66  Ala.  162;  Everest  v.  Ferris, 
16  Minn.  26,  (Gil.  14;)  Marshall  v.  Roberts,  18  Minn.  405,  (Gil.  365;)  Wood- 
folk  v.  Blount,  3  Hay w.  (Tenn.)  146 ;  Smith  v.  Winston,  2  How.  (Miss.)  601 ; 
Kerr  v.  Freeman,  33  Miss.  292,  296;  Learned  v.  Corley,  43  Miss.  688;  Leland 
v.  Isenbeck,  1  Idaho,  469;  Baker  v.  Woodioard,  12  Or.  3, 10,  6  Pac.  Rep.  174, 
178;  Richards  v.  Snyder,  11  Or.  511,  6  Pac.  Rep.  186;  Snowden  v.  Tyler, 
31  N.  W.  Rep.  661,  668;  McAdow  v.  Black,  13  Pac.  Rep.  377,  380,  381. 
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It  may  be  that,  with  reference  to  some  equities  or  interests  in  real  estate, 
the  purchaser  who  holds  only  under  a  quitclaim  deed  may  be  deemed  to  be  a 
bona  fide  purchaser;  for  equities  and  interests  in  real  estate  may  sometimes 
be  latent,  hidden,  secret,  and  concealed,  and  not  only  unknown  to  the  pur- 
chaser, but  undiscoverable  by  the  exercise  of  any  ordinary  or  reasonable  de- 
cree of  diligence.  It  is  possible,  also,  that  a  purchaser  taking  a  quitclaim 
deed  may,  under  the  registry  laws,  be  considered  a  bona  fide  purchaser  with 
reference  to  a  prior  unrecorded  deed  with  respect  to  which  he  has  no  notice, 
nor  any  reasonable  means  of  obtaining  notice.  Bradbury  v.  Davis,  5  Colo. 
265;  Butterfield  v.  Smith,  11  111.  485;  Brown  v.  Banner  Coal  &  Coal  Oil  Co., 
97  111.  214;  Fox  v.  Hall,  74  Mo.  315;  Qraffv.  Middleton,  43  Cal.  341;  Pet- 
tingill  v.  Devin,  35  Iowa,  344.  But,  contra,  see  Thorn  v.  Newsom,  64  Tex. 
161,  53  Amer.  Rep.  747,  and  note;  Pastel  v.  Palmer,  32  N.  W.  Rep.  257. 

We  would  think  that  in  all  cases,  however,  where  a  purchaser  takes  a  quit- 
claim deed,  he  must  be  presumed  to  take  it  with  notice  of  all  outstanding  eq- 
uities and  interests  of  which  he  could  by  the  exercise  of  any  reasonable  dili- 
gence obtain  notice  from  an  examination  of  all  the  records  affecting  the  title 
to  the  property,  and  from  all  inquiries  which  he  might  make  of  persons  in  the 
possession  of  the  property,  or  of  persons  paying  taxes  thereon,  or  of  any  per- 
son who  might,  from  any  record,  or  from  any  knowledge  which  the  purchaser 
might  have,  seemingly  have  some  interest  in  the  property.  In  nearly  all  cases 
between  individuals  where  land  is  sold  or  conveyed,  and  where  there  is  no 
doubt  about  the  title,  a  general  warranty  deed  is  given ;  and  it  is  only  in  cases 
where  there  is  a  doubt  concerning  the  title  that  only  a  quitclaim  deed  is  given 
or  received.  Hence,  when  a  party  takes  a  quitclaim  deed,  he  knows  he  is 
taking  a  doubtful  title,  and  is  put  upon  inquiry  as  to  the  title.  The  very 
form  of  the  deed  indicates  to  him  that  the  grantor  has  doubts  concerning  the 
title;  and  the  deed  itself  is  notice  to  him  that  he  is  getting  only  a  doubtful 
title.  Also,  as  a  quitclaim  deed  can  never  of  itself  subject  the  maker  thereof 
to  any  liability,  such  deeds  may  be  executed  recklessly,  and  by  persons  who 
have  no  real  claim  and  scarcely  a  shadow  of  a  claim  to  the  lands  for  which 
the  deeds  are  given ;  and  the  deeds  may  be  executed  for  a  merely  nominal  con- 
sideration, and  merely  to  enable  speculators  in  doubtful  titles  to  harass  and 
annoy  the  real  owners  of  the  land;  and  speculators  in  doubtful  titles  are  al- 
ways ready  to  pay  some  trifling  or  nominal  consideration  to  obtain  a  quit- 
claim deed.  This  kind  of  thing  should  not  be  encouraged.  Speculators  in 
doubtful  titles  are  not  so  pre-eminently  unselfish,  altruistic,  or  philanthropic 
in  their  dealings  with  others  as  to  be  entitled  to  any  very  high  degree  of  en- 
couragement from  any  source.  There  are  cases  which  are  claimed  to  be  ad- 
verse to  the  opinions  herein  expressed.  They  will  be  found  cited  in  Martin- 
dale  on  Conveyancing,  §§  59,  285,  and  notes,  and  12  Cent.  Law  J.  127. 

Not  wishing  to  decide  anything  further  in  this  case  than  is  necessary  to  be 
decided,  our  decision  will  be  as  follows:  A  person  who  holds  real  estate  by 
virtue  only  of  a  quitclaim  deed  from  his  immediate  grantor,  whether  he  is  a 
purchaser  or  not,  is  not  a  bona  fide  purchaser  with  respect  to  outstanding  and 
adverse  equities  and  interests  shown  by  the  records,  or  which  are  discoverable 
by  the  exercise  of  reasonable  diligence  in  making  proper  examinations  and  in- 
quiries. 

The  judgment  of  the  court  below  will  be  alrmed. 

(All  the  justices  concurring.) 

NOTE. 

Bona  Fide  Purchaser — Quitclaim  Deed.  A  deed  which  is  but  a  naked  release  of 
the  grantor's  interest  in  property,  though  recorded,  is  of  no  effect  as  against  a  prior  deed 
of  such  interest  from  the  same  grantor,  though  unrecorded.  Peaks  v.  Blethen,  (Me.)  1 
Atl.  Rep.  451.  A  quitclaim  deed  passes  no  title  as  against  the  grantor's  prior,  though 
unrecorded,  conveyance.  Pastel  v.  Palmer,  ^Iowa,)32  N.  W.  Rep.  257.  A  purchaser  By 
such  a  deed  is  not  to  be  regarded  as  a  bona  fide  purchaser  without  notice.  Dodge  v.  Briggs, 
27  Fed.  Rep.  160;  U.S.  v.Sliney,  21  Fed.  Rep. 894;  liunyon  v.  Smith,  18 Fed.  Rep.  579; 
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Martin  v.  Morris,  (Wis.)  22  N.  W.  Rep.  525;  Raymond  v.  Morrison,  (Iowa,)  13  N. 
W.  Rep.  332 ;  Wightman  v.  Spofford,  (Iowa,)  8  N.  W.  Rep.  680 ;  McAdow  v.  Black, 
(Mont.)  13  Pac.  Rep.  377 ;  Richards  v.  Snvder,  (Or.)  6  Pac.  Rep.  18ti  ;  Richardson  v.  Levi, 
(Tex.)  3  S.  W.  Rep.  414;  Laurens  v.  Anderson,  (Tex.)  1  S.  W.  Rep.  379. 

Where  a  quitclaim  deed  is  tendered  by  the  apparent  owner  to  one  contemplating  the 
purchase  of  land,  it  is  a  fact  sufficient  to  awaken  the  suspicion  of  the  latter  as  to  the 
validity  of  the  title,  and  to  put  him  on  inquiry,  and  he  is  chargeable  with  notice  of 
such  defect  of  title  as  he  might  readily  have  ascertained  on  inquiry.  Dodge  v.  Briggs, 
27  Fed.  Rep.  160.  Especially  is  this  so  when*  the  conveyance  is  only  of  the  "  right, 
title,  and  interest"  of  the  grantor.  Runyon  v.  Smith,  18  Fed.  Rep.  579.  Such  convey- 
ance indicates  by  its  very  form  that  the  grantor  has  doubts  of  his  title,  and  the  grantee 
takes  with  notice  that  he  is  getting  a  dubious  title,  and  is  put  upon  inquiry  as  to 
the  claim  which  casts  doubts  upon  it.  Richardson  v.  Levi,  (Tex.)  3  S.  W.  Rep.  444. 
A  party  who  claims  title  under  a  quitclaim  deed  from  a  grantor  who  had  previously 
conveyed  all  his  right,  title,  and  interest  in  the  real  estate  to  another,  and  the  effect  of 
the  second  deed,  if  sustained,  will  be  to  deprive  the  first  grantee  of  his  title,  must  make 
a  clear  case  of  bona  fide*  on  his  part  before  his  deed  will  be  sustained.  Hoyt  v.  Schuy- 
ler, (Neb.)  28  N.  W.  Rep.  306.  A  quitclaim  deed  of  real  estate,  while  atfording  cause 
of  suspicion,  may,  where  it  appears  in  a  chain  of  title  on  the  proper  records  of  the 
county,  be  sufficient  to  justify  a  bona  fide  purchaser  for  valuable  consideration  in  rely- 
ing upon  it  as  a  valid  conveyance.  It  is  a.  bona  fide  purchaser  for  valuable  considera- 
tion, and  not  a  donee  who  is  protected.    Snowden  v.  Tyler,  (Neb.)  31  N.  W.  Rep.  661. 

But  it  has  also  been  held  that  a  quitclaim  deed  is  as  effectual  to  transfer  title  as  a 
grant  or  bargain  and  sale.  Packard  v.  Johnson,  (Cal.)  4  Pac.  Rep.  632,  (Sheldon,  J., 
dissents ;)  Stokes  v.  Riley,  (III.)  9  N.E.  Rep.  69, 


TRUSTEES   OF   THE  AFRICAN   METHODIST  EPISCOPAL   CHURCH,    etc.,   V. 

Hewitt. 

{Supreme  Court  of  Kansas,    July  9,  1887.) 

1.  Taxation— Lien — Quitclaim  Deed. 

Where  one  was  in  possession  and  claimed  to  own  real  estate  under  a  void  tax 
deed,  but  later  procured  a  quitclaim  deed  from  the  rightful  owner  of  said  real  es- 
tate, the  interest  he  had  in  the  land  by  virtue  of  such  tax  deed  was  merged  in  the 
stronger  and  superior  title  he  obtained  by  such  quitclaim  deed.  He  then  holds 
such  real  estate  subject  to  all  tax  liens  that  would  have  been  valid  if  the  rightful 
owner  had  never  parted  with  his  title. 

2.  Deed— Quitclaim— Recording. 

Where  A.,  an  owner  of  real  estate,  executes  a  quitclaim  deed  therefor,  and  a 
grantee  of  A.'s  grantee  takes  the  possession  of  the  property,  and  while  in  the  pos- 
session thereof  A.  executes  another  quitclaim  deed  for  the  property  to  another  per- 
son, who  has  no  knowledge  of  the  existence  of  the  first  quitclaim  deed,  and  the  last 
quitclaim  deed  is  recorded  first,  held,  that  the  grantee  under  the  last  quitclaim  deed 
obtains  no  valid  claim  or  title  to  the  real  estate.1 

(Syllabus  by  Holt,  C.) 

Error  from  district  court,  Bourbon  county. 

/.  2>.  AfcCleverty,  for  plaintiffs  in  error.  W.  J.  Bawden  and  W.  W.  Mar- 
t'n,  for  defendant  in  en  or 

Holt,  C.  This  is  an  action  of  ejectment  to  recover  lot  1,  block  131,  in  the 
city  of  Fort  Scott,  Kansas.  The  petition  contains  the  usual  averments,  and 
the  answer  is  a  general  denial.  The  case  was  tried  by  the  court  without  a 
jury,  and  judgment  entered  for  defendant  below,  awarding  him  the  lot,  sub- 
ject to  lien  for  taxes  paid  by  plaintiff  in  the  amount  of  $226.31.  Defendant 
below  brings  the  case  here. 

The  only  error  complained  of  was  making  the  sum  of  $226.31  a  lien  on  the 
lot.  The  court  found  that  plaintiff  below,  defendant  in  error,  claimed  owner- 
ship under  two  deeds, — a  tax  deed  dated  and  recorded  October  27,  1884,  exe- 

1  Respecting  the  effect  of  con  veyances  by  means  of  quitclaim  deeds,  see  Johnson  y 
Williams,  ante,  537,  and  note. 
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cuted  upon  a  sale  made  of  the  lot  September  16,  1875,  for  the  taxes  due  for 
1874;  at  that  sale  the  county  purchased  the  lot,  and  assigned  the  certificate  to 
plaintiff  in  April,  1884;  that  the  treasurer  charged  25  cents  per  lot  for  adver- 
tising the  tax  sale  of  1874,  while  the  actual  cost  was  only  12 J  cents  per  lot; 
that  the  plaintiff  also  had  a  quitclaim  deed  from  R.  C.  Anderson,  the  original 
owner,  dated  March  18, 1884,  and  filed  for  record  on  the  twenty-fourth  of  the 
same  month,  at  2  o'clock  p.  m.;  that  plaintiff  was  entitled  to  $226.31  redemp- 
tion money,  and  that  it  was  a  lien  on  the  lot.  The  defendants  below,  plain- 
tiffs in  error,  claim  under  a  warranty  deed  from  James  Hart,  September  13, 
1880.  Hart  claimed  under  two  deeds, — a  tax  deed  dated  September  10, 1877, 
for  the  taxes  for  the  year  1876;  also  under  a  quitclaim  deed  from  li.  C.  An- 
derson, the  original  owner,  dated  May  11,  1883,  and  filed  for  record  March 
24,  1884,  at  3  o'clock  p.m.  At  the  time  of  the  tax  sale  of  1877,  the  lot  had 
been  sold  to  Bourbon  county  for  the  taxes  of  1874.  Both  tax  deeds  are  good 
upon  their  face,  and  Hart  and  his  grantees  had  been  in  actual  possession  of 
the  lot,  and  paid  the  taxes  thereon,  since  the  recording  of  his  tax  deed,  Sep- 
tember 13, 1880;  that  the  title  to  the  property  down  to  Anderson  was  good. 

The  question  urgently  presented  in  the  briefs,  as  to  the  effect  of  the  priority 
of  registration  of  the  quitclaim  deeds,  may  be  answered  by  simply  stating 
that  the  defendants  and  their  grantor  took  their  quitclaim  deeds  from  Ander- 
son, who  was  also  the  grantor  of  plaintiff.  The  deed  to  Hart  was  under  date 
of  May  11,  1883,  to  Hewitt,  of  March  18,  1885.  The  deed  from  Anderson  to 
Hewitt  of  March  18, 1885,  conveyed  nothing  more  than  what  he  actually  owned 
at  that  time.  Utley  v.  Fee,  33  Kan.  683,  7  Pac.  Rep.  555.  He  had  before  that 
conveyed  his  entire  interest  to  Hart.  Therefore  the  plaintiff  took  nothing, 
as  against  him,  by  his  quitclaim  deed. 

The  tax  deed  under  which  the  plaintiff  claimed  was  executed  in  1884,  based 
upon  the  sale  to  Bourbon  county,  in  1875,  for  the  taxes  of  1874.  For  that 
sale  the  treasurer  charged  25  cents  per  lot  for  advertising  the  delinquent  tax 
sale,  while  the  actual  cost  was  only  half  the  amount.  Such  a  deed  was  void. 
Board  of  Regents,  etc.,  v.  Linscott,  30  Kan.  241, 1  Pac.  Rep.  81. 

The  defendants  claim  a  title  under  tax  deed  from  tax  sale  of  1877  for  the 
taxes  of  1876.  In  1875  the  land  had  been  bought  in  by  Bourbon  county  at 
tax  sale  for  the  taxes  of  1874;  and  when  it  was  offered  for  sale,  in  1877,  for 
the  taxes  of  1876,  the  land  had  neither  been  redeemed  nor  sold,  nor  the  tax- 
sale  certificate  assigned ;  therefore  that  tax  sale  was  void.  Section  122,  c.  107, 
Comp.  Laws  1879;  Belz  v.  Bird,  31  Kan.  139.  1  Pac.  Rep.  246.  A  tax  deed 
was  issued  to  Mr.  Hart,  the  grantor  of  defendant,  September,  1880,  and  he 
immediately  took  possession  under  his  tax  deed. 

It  is  contended  in  this  action,  because  Hart  had  been  in  possession,  and  had 
had  his  tax  deed  recorded  more  than  two  years  before  the  commencement  of 
this  action,  that  he  held  the  lot  divested  of  all  tax  liens  for  taxes  levied  be- 
fore the  date  of  the  tax  sale  of  1877.  Now,  while  the  tax  deed  of  Hart,  after 
the  two  years  had  expired,  would  probably  have  been  valid  against  everybody 
except  Anderson,  it  would  have  been  voidable  as  to  him.  Hart  secured  from 
Anderson,  in  1883,  his  interest  in  the  lot.  Now,  this  quitclaim  deed  was  a 
better  and  a  stronger  title  than  the  tax  deed  held  by  Hart,  and,  under  the 
well-known  rule  of  law,  the  weaker  and  inferior  title  was  merged  in  the 
stronger  and  superior  title,  and  he  took  the  lot  under  such  quitclaim  deed, 
subject  to  all  liens  that  would  have  been  upon  it  while  owned  by  Anderson. 
If  Anderson  had  not  parted  with  his  title  to  any  person  until  this  action  had 
been  brought,  the  taxes  under  Hewitt's  tax  deed  would  have  been  a  lien  upon 
the  lot,  and  the  defendants  claiming  under  Hart,  the  grantee  of  Anderson, 
have  the  same  rights,  and  are  under  the  same  liabilities,  so  far  as  this  tax 
lien  on  the  lot  is  concerned,  as  Anderson  himself  would  have  been  had  he  not 
given  a  deed  for  the  lot.  The  taxes  for  1874  would  have  been  then  a  lien  upon 
the  lot,  under  section  142,  c.  107,  Comp.  Laws  1879.    For  that  purpose  it 
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would  be  immaterial  whether  the  tax  deed  was  based  upon  a  valid  or  void  tax 
sale. 
It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.    It  is  so  ordered ;  all  the  justices  concurring. 


Bell  v.  Keepers. 
(Supreme  Court  of  Kama*.    July  9,  1887.) 
t.  Malicious  Prosecution— Defense-— Defective  Warrant. 

In  an  action  for  malicious  prosecution  it  is  no  defense  that  the  "complaint 
upon  which  the  warrant  of  arrest  was  Issued  did  not  state  a  criminal  offense.* 

2.  Same — Probable  Cause. 

In  an  action  for  malicious  prosecution,  probable  cause  is  a  question  of  law  for 
the  court,  and  it  is  the  duty  of  the  court  to  instruct  the  jury  what  facts  would  con- 
stitute probable  cause.2 

3.  Evidence — Documentary. 

When  a  written  instrument  is  admitted  in  evidence,  it  then  becomes  the  duty  of 
the  court  to  construe  and  determine  its  legal  effect,  and  the  relation  of  the  parties 
thereto,  and  to  include  such  determination  in  the  instructions  to  the  jury. 
(Syllabus  by  Qogston,  .C.) 

Error  from  district  court,  "Wyandotte  county. 

This  is  an  action  for  malicious  prosecution  commenced  in  the  district  court 
of  Wyandotte  county.  The  transaction  out  of  which  the  prosecution  was 
commenced  was  substantially  as  follows:  Bell  sold  Keepers  a  tract  of  land 
and  a  barn,  which  Keepers  was  to  move  on  the  land,  and  occupy  and  main- 
tain as  a  canning  factory,  and  was  to  pay,  as  the  purchase  price  therefor,  $40 
per  month  until  the  premises  were  paid  for.  Keepers  made  default  in  the 
payments,  and  desired  to  remove  from  the  property.  The  contract  provided 
that  upon  a  failure  to  make  payments  the  contract  might  be  terminated, 
Keepers  to  forfeit  all  payments  made  as  liquidated  damages.  The  contract 
was  terminated,  and  Keepers  moved  from  the  premises  all  the  machinery  and 
fixtures  placed  thereon  by  him,  and  also  partitions  and  sheds  attached  to  and 
made  a  part  of  the  barn.  While  this  removal  was  going  on,  Bell  filed  a  com- 
plaint, and  procured  his  arrest,  and  afterwards  failed  to  appear  and  prosecute 
the  action.  Keepers  was  discharged,  and  costs  taxed  to  Bell.  The  present 
action  was  tried  on  the  twenty-eighth  day  of  August,  1885,  by  a  jury.  Ver- 
dict in  favor  of  Keepers  for  8500,  and  costs.  Bell  brings  the  action  here  for 
review. 

Nathan  Cree,  for  plaintiff  in  error.  J.  0.  Fife  and  Hale  <&  Miller,  for  de- 
fendant in  error. 

Clogston,  C.  The  prosecution  of  which  the  defendant  in  error  complained 
was  commenced  by  plaintiff  in  error,  S.  B.  Bell,  upon  the  following  com- 
plaint: 

"State  of  Kansas,  County  of  Wyandotte— 88. :  Simeon  B.  Bell,  of  lawful 
age,  being  first  duly  sworn,  says  that  at  the  county  of  Wyandotte  and  state 
of  Kansas,  and  on  or  about  the  twenty-fourth  day  of  March,  1885,  one  Keep- 
ers did  unlawfully  and  willfully  enter  into  and  destroy  personal  property,  and 
trespass  upon  the  premises  of  the  affiant,  contrary  to  statute  in  such  case  made 
and  provided.  S.  B.  Bell." 

Upon  this  complaint  a  warrant  was  issued  substantially  following  the  com- 
plaint, and  it  is  now  claimed  that  this  complaint  does  not  state  a  criminal  of- 
fense, and  for  this  reason  plaintiff  insists  that  no  action  for  malicious  prose- 
cution can  be  maintained  for  the  arrest  made  thereunder.  This  is  no  longer 
an  unsettled  question  in  this  state.  This  court  has  repeatedly  held  that  it 
could  not  protect  a  complainant  after  procuring  a  warrant  to  issue  on  his 

*See  note  at  end  of  case,  part  1.  "See  note  at  end  of  case,  part  2. 
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.complaint  to  say,  in  answer  to  a  charge  of  malicious  prosecution,  that  the 
complaint  charges  no  crime.  A  void  process  procured  through  malice,  and 
without  probable  cause,  is  even  more  reprehensible,  if  possible,  than  if  it 
charged  a  criminal  offense.  The  wrong  is  not  in  the  charge  alone,  but  more 
in  the  object  and  purposes  to  be  gained,  and  the  intention  and  motive  in  pro- 
curing the  complaint  and  arrest.  The  contents  of  the  complaint,  when  ma- 
liciously made,  without  good  cause,  is  of  but  little  consequence  and  can  give 
no  protection.  Parli  v.  Reed,  30  Kan .  534, 2  Pac.  Rep.  635;  Shaul  v.  Brown, 
28  Iowa,  87;  Bauer  v.  Clay,  8  Kan.  580. 

The  record  presents  a  more  serious  question  than  that  urged  against  the 
complaint.  At  the  trial  the  written  contract  .of  the  sale  of  the  property  in 
dispute  was  introduced  in  evidence.  To  this  contract  we  must  look  to  deter- 
mine the  rights  of  the  respective  parties,  and  from  their  interests  and  rights 
thereto,  as  they  were  then  placed,  must  be  gathered  something  of  the  inten- 
tion, objects,  and  inducements  that  led  to  the  procuring  of  the  complaint  and 
arrest.  It  is  not  the  act  alone  that  we  are  to  judge,  but  the  intentions  and 
motives  that  prompt  the  act,  and  this  contract  was  admitted  in  evidence  for 
this  purpose;  and  as  this  contract  fixed  their  interests  in  and  relation  to  the 
property  in  dispute,  then,  what  those  interests  and  relations  were  was  a  ques- 
tion of  law  to  be  determined  by  the  court,  and  not  a  fact  to  be  determined  and 
found  by  a  jury. 

The  court,  upon  this  contract,  gave  the  following  instructions  to  the  jury: 
"No.  20.  The  written  contract  offered  in  evidence  tends  to  show  and  does 
show  the  existing  relations  as  respects  the  barn  and  attachment  between  plain- 
tiff and  defendant  at  the  time  the  affidavit  was  filed  and  warrant  issued  for 
the  arrest  of  the  plaintiff  by  Justice  Stine.  This  contract,  with  all  the  other 
evidence  in  the  case,  will  be  considered  by  the  jury.  The  point  to  which  this 
evidence  has  application  is  as  to  whether  this  written  and  the  other  evidence 
was,  at  the  time  of  the  arrest,  sufficient  to  create  a  reasonable  suspicion  that 
the  acts  and  conduct  of  the  plaintiff  in  removing  parts  of  the  barn  and  other 
fixtures  were  a  crime,  as  alleged  in  the  affidavit  of  the  defendant,  upon  which 
the  warrant  of  arrest  issued.  Were  all  these  facts  of  such  a  character  and  suf- 
ficiency as  to  create  a  reasonable  suspicion  in  the  mind  of  a  reasonable  man 
that  John  Keepers  was  at  the  time  guilty  of  the  offense  as  alleged  by  the  de- 
fendant in  said  affidavit?  And  if  the  jury  should  so  believe,  on  consideration 
of  the  terms  of  said  contract  and  of  other  circumstances  in  the  case,  it  will  be 
their  duty  to  find  for  the  defendant."  We  think  this  instruction  was  errone- 
ous. The  court  ought  to  have  deQned  the  rights  and  interests  of  the  parties 
in  this  property,  and  so  instructed  the  jury,  and  not  left  them  to  draw  their 
own  conclusions  from  this  contract. 

The  court  also  instructed  the  jury  as  follows: 

"No.  11.  To  constitute  probable  cause  for  a  prosecution,  there  must  be  such 
reasonable  grounds  for  suspicion,  supported  by  circumstances  sufficiently 
strong  to  warrant  an  ordinarily  cautious  man  in  the  belief  that  the  person 
arrested  is  guilty  of  the  offense  charged." 

"No.  14.  To  authorize  a  recovery  in  this  class  of  cases  it  must  not  only  ap- 
pear that  the  defendant  was  actuated  by  malice,  but  the  jury  must  further 
believe  from  the  testimony  that  the  defendant  had  no  probable  cause  or  no 
reasonable  grounds  to  believe  the  plaintiff  was  guilty  of  the  offense  charged 
against  him;  and  the  court  further  instructs  the  jury  that  probable  cause 
means  a  reasonable  ground  of  suspicion,  supported  by  circumstances  suffi- 
ciently strong  to  warrant  a  reasonably  cautious  man  to  believe  that  the  person 
accused  is  guilty  of  the  offense  charged." 

By  these  instructions  the  court  gave  to  the  jury  the  question  of  probable 
cause,  and  left  them  to  determine  what  facts  would  constitute  probable  cause. 
This  was  error.  Probable  cause,  or  the  want  thereof,  is  a  question  of  law  to 
be  determined  by  the  court,  and  not  a  question  of  fact  to  be  found  by  the  jury. 
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True,  if  the  facts  upon  which  probable  cause  is  to  be  founded  are  in  dispute* 
the  court  may  submit  to  the  jury  the  questions  of  fact;  but,  even  in  that  case, 
the  instructions  must  state  what  facts,  when  found  by  the  jury,  will  be  suffi- 
cient to  establish  probable  cause.  The  relations  of  the  parties,  their  rights 
and  interest  in  the  property  in  dispute,  being  fixed  by  the  written  contract, 
no  question,  then,  of  probable  cause  was  in  dispute,  and  the  court  ought  to 
have  instructed  the  jury  as  to  whether  or  not  plaintiff  had  established  the 
want  of  probable  cause. 

Justice  Brewer  held  in  Parli  v.  Reed:  "The  court  passes  upon  the  law. 
It  is  its  province  to  say  what  constitutes  probable  cause,  for  that  is  a  matter 
of  law."  30  Kan.  634,  2  Pac.  Rep.  636.  Also  ThauU  v.  Krekeler,  81  N.  Y, 
428. 

There  are  other  questions  complained  of  by  the  plaintiff  in  error;  but,  as 
the  errors  already  discussed  will  require  a  reversal  of  the  case,  we  will  not 
examine  them. 

It  is  therefore  recommended  that  the  judgment  of  the  court  below  be  re- 
versed. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 

NOTE. 

1.  Malicious  Prosecution— Invalimtt  or  Prosecution.  It  is  no  defense  to  an  ac- 
tion for  malicious  prosecution  that  the  complaint  was  technically  defective.  Parli  v. 
Heed,  (Kan.)  2  Pac.  Rep  635.  Where  the  subject-matter  of  an  offense  charged  on  the 
accused  is  wholly  beyond  the  jurisdiction  of  the  committing  magistrate,  only  an  action 
for  false  imprisonment,  and  not  an  action  for  malicious  prosecution,  will  lie.  Castro 
v.  De  Uriarte,  12  Fed.  Rep.  250.  If  an  imprisonment  is  under  legal  process,  but  the 
action  has  been  commenced  and  carried  on  maliciously,  and  without  probable  cause, 
it  is  malicious  prosecution.  If  it  has  been  extrajudicial,  without  legal  process,  it  is 
false  imprisonment.  Murphy  v.  Martin,  (Wis.)  16  N.  W.  Rep.  603.  A  warrant  absolutely 
void  on  its  face  in  an  action  of  false  imprisonment  can  afford  no  protection  to  one  par- 
ticipating in  making  an  arrest  under  it.  Qelzenleuchter  v.  Niemeyer,  (Wis.)  25  N.  W. 
Rep.  442. 

2.  Probable  Cause — Province  or  Jubt.  The  existence  of  a  probable  cause  is  a 
mixed  question  of  law  and  fact.  It  is  for  the  jury  to  determine  what  facts  are  proved, 
and  for  the  court  to  say  whether  or  not  they  amount  to  probable  cause.  Moore  v.  North- 
ern  Pac.  R.  Co.,  (Minn.)  33  N.  W.  Rep.  334 ;  Burton  v.  St.  Paul,  M.  &  M.  R.  Co.,  (Minn.)  22 
N.  W.  Rep.  300;  Johnson  v.  Miller,  (Iowa,)  29  N.  W.  Rep.  747,  and  17  N.  W.  Rep.  34, 
and  19  N.  W.  Rep.  310:  Ross  v.  Lang  worthy,  (Neb.)  14  N.  W.  Rep.  515;  Castro  v.  De 
Uriarte,  16  Fed.  Rep.  93;  Gee  v.  Culver,  (Or.)  6  Pac.  Rep.  775;  Sartwell  v.  Parker, 
(Mass.)  5  N.  £.  Rep.  807;  McNulty  v.  Walker,  (Miss.)  1  South.  Rep.  55;  but,  when  the 
facts  are  undisputed,  the  court  should  instruct  the  jury  that  there  was  or  was  not  prob- 
able cause.  Brewer  v.  Jacobs,  22  Fed.  Rep.  217;  Castro  v.  De  Uriarte,  16  Fed.  Rep.  93; 
Fulton  v.  Onesti,  (Cal.)  6  Pac.  Rep.  491;  Sartwell  v.  Parker,  (Mass.)  6  N.  E.  Rep.  807; 
McNulty  v.  Walker,  (Miss.)  1  South.  Rep.  55. 


Buck  c.  Kelley  and  others. 
(Supreme  Court  of  Kansas.    July  9,  1887.) 
Appeal— Necessity  op  Motion  por  New  Trial. 

In  order  to  enable  the  supreme  court  to  review  an  order  sustaining  a  demurrer 
to  the  evidence,  and  directing  a  verdict  for  the  defendant,  it  is  necessary  that  a  mo- 
tion for  a  new  trial  be  made  and  filed  within  the  time  prescribed  by  law* 

Error  from  district  court,  Shawnee  county. 

/.  H.  Collier,  for  plaintiff  in  error.    A.  Bergen,  for  defendants  in  error. 

Per  Curiam.  This  action  was  tried  in  the  superior  cou rt  of  Shawnee  county 
before  the  judge  and  jury.  The  court  sustained  a  demurrer  to  the  evidence 
of  the  defendant  below,  (plaintiff  in  error,)  and  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiffs,  (defendants  in  error.)  The  defendant  below,  (plaintiff 
in  error,)  filed  no  motion  for  a  new  trial.  Therefore  the  judgment  must  be 
affirmed.  Pratt  v.  Kelley,  24  Kan.  Ill;  Qruble  v.  Ryua,  23  Kan.  105, and  cases 
thereiu  cited. 
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Thomas  «.  Sweet  and  another. 

(Supreme  Court  of  Kansas.    July  9,  1887.) 

1.  Cobporatioicb— Officers— Obligations. 

When  the  offices  of  vice-president  and  treasurer  of  a  corporation  are  vested  in 
one  person,  and  at  the  same  time  he  is  the  managing  and  controlling  officer  of  the 
company,  his  relations  to  the  creditors  and  stockholders  is  ot  that  character  that 
the  utmost  good  faith  towards  their  interest,  and  the  most  scrupulous  attention  to 
the  affairs  of  the  corporation,  are  imperatively  demanded  of  him.1 

2.  Samk— Liability. 

The  law  does  not  permit  such  a  person  to  so  manage  the  affairs  of  the  corpora- 
tion as  to  result  to  his  own  pecuniary  advantage;  and  if  he  speculates  with  the 
funds  of  the  company,  or  buys  claims  against  it  at  discount,  lie  must  account  to  its 
creditors  or  stockholders  for  any  profit  that  results  from  such  dealings.* 
(8yUabus  by  Simpson,  C.) 

Error  from  district  court,  Shawnee  county. 

G.  C.  Clemens,  for  plaintiff  in  error.  W.  P.  Douthitt  and  Rossington, 
Smith  <&  Dallas,  for  defendant  in  error. 

Simpson,  0.  The  questions  in  this  case  arise  on  the  demurrer  to  the  peti- 
tion. The  court  below  sustained  the  demurrer,  and  the  plaintiff  in  error, 
who  was  plaintiff  below,  brings  the  case  here,  assigning  this  ruling  of  the 
court  as  error. 

The  materia]  statements  in  the  petition  are  as  follows: 

First  The  plaintiff' 8  demands:  (1)  That  he  is  an  unsatisfied  bona  fide 
creditor  of  the  Topeka  Rol ling-Mill  Company,  who  sues  for  himself,  and  all 
other  bona  fide  unsatisfied  creditors  of  said  company.  (2)  That  on  the  twelfth 
day  of  May,  1874,  the  said  company  made  its  promissory  note  to  the  plaintiff 
for  the  sum  of  $5,000,  with  interest  at  12  per  cent,  per  annum  from  date, — 
said  note  maturing  in  eight  months,  in  consideration  of  so  much  money  ad- 
vanced by  him  for  the  company;  that,  on  the  twenty-fourth  day  of  September 
following,  the  company  executed  a  mortgage  to  secure  this  note  on  the  real 
estate  and  mills  of  said  company.  (3)  That  on  the  eleventh  day  of  December, 
1874,  he  recovered  against  said  company  judgment  before  a  justice  of  the 
peace  aggregating  $884.35,  and  $31.50  costs.  (4)  On  the  thirtieth  day  of 
December,  1874,  judgments  were  recovered  against  the  company  in  his  favor 
amounting  to  $171.10;  that  proper  abstracts  of  these  judgments  were  duly 
filed  in  the  office  of  the  clerk  of  the  district  court  of  Shawnee  county.  (5) 
That  on  the  twenty-second  day  of  August,  A.  D.  1874,  for  the  accommoda- 
tion of  said  company  and  its  surety,  the  defendant  Timothy  B.  Sweet,  he  in- 
dorsed the  promissory  note  of  said  company  of  that  date  for  $1,000,  due  30 
days  after  date,  with  interest  at  12  per  cent,  per  annum;  that  said  note  was 
discounted  at  the  bank  of  Black  &  Sons,  in  the  city  of  Topeka.  And,  said 
company  having  failed  to  pay  the  same,  when  it  became  due  and  payable,  he  was 
compelled  to  pay  it,  and  did  pay  it;  that,  to  idemnify  him  as  indorser  on  said 
note,  the  company  delivered  to  him  one  of  its  first  mortgage  bonds  for  $1,000, 
dated  January  1, 1874,  payable  five  years  afterdate,  with  semi-annual  interest, 
according  to  coupons  attached,  which  said  bond  was  taken  by  plaintiff  in  good 
faith,  and  without  knowledge  or  notice  of  any  of  the  transactions  connected 
with  said  bonds,  as  hereinafter  set  forth.  (6)  That  the  plaintiff  has  at  all 
times  remained  and  is  now  the  owner  and  holder  of  all  of  said  indebtedness, 
and  has  never  been  paid  any  part  thereof,  nor  of  the  interest  thereon. 

Second.  The  rolling-mill  company:  (1)  That  said  Topeka  Rolling-Mill 
Company  is  a  corporation  duly  incorporated,  under  the  laws  of  the  state  of 
Kansas,  on  the  thirty-first  day  of  December,  1873,  for  the  purpose  of  rolling 
and  manufacturing  railroad  and  merchants '  iron,  and  carrying  on  the  general 

'See  note  at  end  of  case. 
v.!4p.no.9— 35 
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business  of  manufacturing  iron  castings,  etc.,  at  Topeka,  Kansas.  (2)  That, 
at  its  original  organization,  Timothy  B.  Sweet,  Reuben  D.  Goldren,  and  E.  L. 
Derby  became,  and  have  ever  since  continued  to  be,  the  board  of  directors  of 
said  company;  that  Timothy  B.  Sweet  became,  and  has  continued  to  be,  yice- 
president.  and  treasurer  thereof,  Reuben  D.  Coldren  its  president,  and  "E.  L. 
Derby  its  secretary, — no  election  for  directors  or  officers  ever  having  been 
called  or  held  since  its  original  organization,  and  the  said  Timothy  B.  Sweet 
has  during  all  this  time  been  its  chief  and  controlling  officer*  (3)  That,  im- 
mediately upon  the  organization  of  said  company,  it  purchased  from  the  To- 
peka Iron  &  Steel  Company  a  tract  of  real  estate  in  the  city  of  Topeka,  upon 
which  rolling-mills  had  been  partially  erected,  and  they  at  once  completed 
said  mills,  and  on  the  fifteenth  day  of  April,  1874,  they  were  fully  provided 
with  machinery,  tools,  implements,  and  fixtures,  and  were  ready  for  operation. 
(4)  That  said  mills  were  operated  by  said  company  until  the  thirty-first  day 
of  December,  1874,  at  which  time  they  were  placed  in  charge  and  under  the  con- 
trol of  a  receiver  of  the  Shawnee  county  district  court,  as  hereinafter  stated, 
and  large  profits  were  derived  from  the  operation  of  said  mills,  which  were 
retained  and  converted  to  his  own  use  and  benefit  by  the  said  Timothy  B. 
Sweet,  and  applied  by  him  to  the  payment  of  certain  pretended  indebtedness 
of  said  company  to  him. 

Third.  The  first  mortgage  bonds:  (1)  That,  Immediately  after  the  organ- 
ization of  the  Topeka  Rolling-Mill  Company,  it  issued  and  sold  the  Shawnee 
County  Bank  its  first  mortgage  bonds,  to  the  amount  of  $60,000  in  bonds  of 
$1,000  each,  dated  the  first  day  of  January,  1874,  payable  five  years  afterdate, 
with  semi-annual  interest  coupons  attached,  secured  by  a  first  mortgage  on 
the  real  estate  and  mills  of  the  company.  (2)  Said  bank  was  to  pay  $58,000 
therefor,  in  payments  as  follows:  $10,000  cash  at  date;  $10,000  February  1, 
1874;  $10,000  March  1st;  and  $8,000  April  1,  1874,  in  cash;  the  remaining 
$20,000  to  be  pnid  in  paid-up  stock  of  the  Topeka  Iron  &  Steel  Company,  from 
which  the  Topeka  Rolling-Mill  Company  had  purchased  its  real  estate  and  a 
partially  completed  mill.  (3)  Said  bonds  were  to  be  plnced  in  escrow  in  the 
-hands  of  George  F.  Parmalee,  who  was  the  cashier  of  the  Shawnee  County 
Bank,  and  were  to  be  delivered  by  him  to  said  bank  as  fast  as  they  were  paid 
for.  (4)  The  bonds  were  issued  and  delivered  in  escrow,  and  said  mortgage 
made  and  recorded.  The  bank  paid  the  first  $10,000  payment,  and  about 
$600  additional,  and  then  refused  to  further  perform  its  contract  of  purchase, 
and  thereupon  11  of  said  bonds  were  delivered  to  said  bank  in  full  satisfac- 
tion of  the  $10,000  they  had  paid.  (5)  Twenty-nine  of  said  bonds  were  sur- 
rendered to  Sweet,  Coldren,  and  Derby  for  said  company.  (6)  Arthur  C. 
Huidekoper  was  the  president  of  the  Shawnee  County  Bank  during  this  time, 
and  he  wrongfully  obtained  possession  of  the  remaining  20  of  said  bonds,  and 
with  them,  and  the  11  bonds  delivered  to  the  bank,  left  the  state  of  Kansas, 
and  has  never  returned.  (7)  All  these  things  occurred  with  the  knowledge 
of  Timothy  B.  Sweet,  who  made  no  effort  to  prevent  them.  (8)  That,  of  the 
29  bonds  *re turned  to  said  company,  one  was  delivered  to  the  plaintiff,  as 
heretofore  stated.  (9)  By  an  agreement  made  by  and  between  Sweet,  Col- 
dren, and  Derby  with  intent  to  cheat,  wrong,  and  defraud  the  bona  fide  cred- 
itors of  said  company,  13  of  said  bonds  were  delivered  to  Coldren  to  be  held 
by  him  as  security  for  certain  obligations  and  indebtedness  of  said  company 
to  him.  (10)  The  remaining  15  of  said  bonds  were  taken  possession  of  by  E. 
L.  Derby,  who  fled  from  the  state  with  them,  and  has  never  returned.  (11) 
All  these  things  were  done  with  the  knowledge  of  Sweet,  who  made  no  effort 
to  prevent  them. 

Fourth.  The  second  mortgage:  (1)  That  on  the  twenty-fifth  day  of  Sep- 
tember, A.  D.  1874,  the  Topeka  Rolling-Mill  Company  executed  to  Timothy  B. 
Sweet  a  second  mortgage  on  all  of  its  real  estate  and  mills  to  secure  payment 
to  Sweet  of  a  large  sum  of  money  claimed  to  be  due  Sweet  from  the  company, 
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and  to  secure  him  as  surety  an  I  endorser  for  the  company.  This  mortgage 
was  recorded  the  same  day  it  was  executed.  (2)  That  on  the  nineteenth  day 
of  October,  1874,  Sweet  and  Coldren  entered  into  a  written  agreement,  by  the 
terms  of  which  the  13  mortgage  bonds  were  to  be  turned  over  to  Sweet,  and 
Sweet  assigned  to  Coldren  an  interest  in  said  mortgage,  and  the  proceeds  of 
the  mills  were  first  to  be  applied  to  the  reduction  of  the  indebtedness  of  the 
company  to  Sweet  until  the  amount  should  be  reduced  to  a  sum  equal  to  that 
of  the  indebtedness  of  the  company  to  Coldren,  and  then  Coldren  and  Sweet 
should  hold  the  mortgage  equally. 

Fifth.  The Huidekoper suit:  (1)  That  on  the  twenty-first  day  of  December, 
1876,  Arthur  C.  Huidekoper,  claiming  to  be  rightful  owner  and  holder  of 
said  31  bonds,  commenced  his  action  in  the  Shawnee  county  district  court 
against  the  company,  Sweet,  and  others,  alleging  the  insolvency  of  the  com- 
pany; that  Sweet,  Coldren,  and  Derby  had  fraudulently  obtained  possession 
of  said  29  bonds;  praying  a  judgment  for  the  amount  of  his  bonds  with  inter- 
est; asking  the  appointment  of  a  receiver,  and  an  injunction  against  Sweet, 
Coldren,  and  Derby  to  prevent  them  from  disposing  of  the  29  bonds,  or  with- 
drawing them  from  the  jurisdiction  of  the  court,  and  for  a  foreclosure  of  a 
first  mortgage  given  to  secure  said  first  mortgage  bonds.  (2)  Sweet  well 
knowing  that  but  11  of  these  bonds  had  ever  been  rightfully  issued,  and  there 
being  then  in  his  hands  rightfully  belonging  to  said  company,  and  derived 
from  the  profits  of  its  business,  sufficient  funds  to  pay  off  all  then  due  on 
said  bonds,  and  well  knowing  that  the  coupons  on  the  said  11  bonds  were  over- 
due, because  he  had  misappropriated  the  funds  of  said  company  which  should 
have  been  applied  to  their  payment,  colluded  with  said  Coldren  and  the  said 
Huidekoper  for  the  purpose  of  procuring  a  fraudulent  judicial  sale  and  dispo- 
sition of  said  real  estate  and  mills.  (3)  On  the  thirty-first  day  of  December, 
1874,  without  any  showing  therefor  required  of  said  Huidekoper,  and  said 
showing  being  impossible  if  required,  Sweet  consented  in  open  court,  on  be- 
half of  said  company,  to  the  appointment  of  a  receiver  for  said  real  estate  and 
mills,  as  prayed  for  by  said  Huidekoper,  and  said  receiver  was  thereupon  ap- 
pointed by  the  court,  and  on  that  day  took  possession  of  said  real  estate  and 
mills,  and  all  the  assets  of  said  company.  (4)  Sweet  answered  to  said  action 
as  a  defendant  therein,  without  controverting  the  right  of  Huidekoper  to  re- 
cover in  any  manner  whatever,  but  set  up  a  large  indebtedness  of  .said  com- 
pany to  him;  and  liability  incurred  for  said  company  aggregating  the  sum  of 
$27,433.77,  all  of  which  was  covered  and  secured  by  said  mortgage  executed 
to  him  on  the  twenty-third  day  of  September,  A.  D.  1874,  which  was  also  set 
up  in  said  answer,  and  said  Sweet  prayed  judgment  for  said  sum,  and  fore- 
closure of  said  mortgage,  and  a  sale  of  the  real  estate  and  mills  to  satisfy  his 
judgment.  (5)  At  the  same  time  that  the  said  Sweet  caused  answer  to  be  filed 
in  said  action  by  A.  H.  Hentig,  A.  W.  Strong,  and  the  Citizens'  Bank,  each 
setting  up  a  portion  of  the  first  13  mortgage  bonds,  so  as  aforesaid  wrong- 
fully taken  by  said  Coldren,  and  obtained  from  him  by  said  Sweet,  to- wit, 
bonds  Nos.  32,  33,  34,  35,  36,  were  set  up  in  the  pretended  answer  of  the 
said  A.  H.  Hentig  as  owner  and  holder;  bonds  Nos.  37,  38,  39,  40,  41  and 
42,  set  up  in  the  pretended  answer  of  the  Citizens'  Bank;  bonds  Nos.  43  and 
44  in  the  pretended  answer  of  A.  W.  Strong, — the  said  bonds  and  coupons 
being  then  and  there  all  the  time  in  the  possession  and  under  the  control  of 
the  said  Sweet,  under  his  arrangement  with  the  said  Coldren,  and  neither 
Hentig,  Strong,  nor  the  Citizens'  Bank  having  ever  had  any  interest  in  the 
same;  but  said  answers  were  prepared  and  filed  without  the  knowledge,  con- 
sent, or  authority  of  either  said  Strong,  Hentig,  or  Citizens'  Bank,  but  by  the 
sole  procurement  and  direction  of  said  Sweet,  for  the  purpose  of  having  it  ap- 
pear to  the  court,  and  the  adverse  parties  in  said  action,  that  said  bonds  had 
been  negotiated  and  held  by  innocent  holders,  to  the  end  that  he  might  easier 
obtain  judgment  thereon  against  said  company,  and  share  in  the  proceeds  of 


Digitized  by 


Google 


548  PACIFIC  reporter.  [Kan. 

the  sale  of  the  said  real  estate  and  mills  to  a  greater  extent.    (6)  That  all 
but  a  small  portion  of  the  pretended  indebtedness  set  up  by  said  Sweet  in  his 
answers  as  due  him  from  said  company  was  wholly  fictitious  and  without  con- 
sideration, and  all  the  pretended  promissory  notes  alleged  in  said  answer  to 
have  been  given  by  said  company  were  made  and  delivered  without  authority 
therefor,  were  not  the  obligations  of  said  company,  and  most  of  them  did  not 
purport  to  be  the  obligations  of  said  company.    (7)  That  all  of  said  pretended 
indebtedness  was  made  and  incurred  during  the  time  the  said  Sweet,  Cold r en, 
and  Derby  were  operating  said  mills  for  their  own  exclusive  use  and  profit,  and 
were  in  exclusive  receipt  of  all  revenues  and  income  of  said  company,  and 
were  appropriating  it  to  their  own  exclusive  use  and  benefit  as  hereinbefore 
alleged,  and  any  money  actually  advanced  by  said  Sweet  procured  on  said  in- 
dorsement wa°  so  advanced  and  procured  to  pay  the  current  running  expenses 
of  said  mills  while  so  operated,  including  large  salaries  to  the  said  Sweet, 
Coldren,  and  Derby,  and  for  the  private  use  of  Sweet,  Coxdren,  and  Derby 
while  operating  said  mills,  for  their  own  benefit,  and  none  of  said  money  was 
received  by  or  went  to  the  benefit  of  said  company,  and  the  profits  secured 
by  Sweet  exceeded  all  said  pretended  indebtedness  by  many  thousands  of 
dollars.     (8)  That  at  the  time  said  answer  was  filed  by  said  Sweet,  the  said 
company  did  not  owe  him  a  single  dollar,  but  that  he  was  indebted  to  said 
company  in  a  large  sum  for  the  receipt  and  use  of  the  income  and  revenue  of 
said  mills,  all  of  which  the  said  Sweet  well  knew.    (9)  That,  before  the  filing 
of  said  answers,  the  Birmingham  Iron  Foundry,  a  defendant  in  said  action, 
had  filed  its  answer  setting  forth  the  frauds  of  the  said  Huidekoper,  Sweet, 
Coldren,  and  Derby  in  obtaining  among  them  49  of  said  first  mortgage  bond 3, 
as  heretofore  stated,  praying  the  cancellation  of  said  illegal  bonds,  and  settitig 
up  on  its  own  account  a  mechanic's  lien  on  said  real  estate  and  mills,  to  the 
amount  of  $32,317.47,  with  interest,  and  $2,000  attorney's  fees  for  foreclosing 
said  lien,  which  said  lien  so  set  up  was  constituted  solely  by  two  certain  writ- 
ings, attached  and  marked  as  "Exhibits  C,  D. "     (10)  Said  pretended  lien  was 
wholly  invalid  upon  its  face,  as  the  said  Sweet  well  knew,  and  the  said  Bir- 
mingham Iron  Foundry  had  no  claim  whatever  in  law  or  equity  against 
said  company  or  its  property.    (11)  That  said  Sweet  caused  an  answer  to  be 
filed  by  said  rolling-mill  company,  which  was  filed  on  the  same  day  as  the  an- 
swers of  Sweet,  Hentig,  Strong,  and  Citizens'  Bank,  and  they  were  all  pre- 
pared by  the  same  attorney,  and  all  by  the  direction  and  retainers  of  said 
Sweet,  and  from  dates  and  information  supplied  by  him  for  the  purpose,  and 
he  well  knew  the  contents  of  said  answer,  as  well  as  the  answers  of  the  said 
Birmingham  Iron  Foundry ;  and,  regardless  of  his  duty  in  the  premises  to  the 
bona  fide  creditors  of  the  company,  he  caused  the  answer  of  the  rolling-mill 
company  to  omit  all  notice  of  said  Coldren  bonds,  said  indebtedness  set  up  by 
the  said  Sweet,  and  the  pretended  demand  and  lien  of  the  said  Birmingham 
Iron  Foundry ;  and  utterly  and  purposely  neglected  to  make  any  defense  what- 
ever for  or  by  said  rolling-mill  company  against  said  claims  or  either  of  them, 
although  he  took  sole  management  and  charge,  as  vice-president,  of  the  litiga- 
tion for  said  company, — the  president  of  said  company  having  left  the  state 
of  Kansas,  and  being  then  in  the  state  of  California.    (12)  The  said  claim  of 
the  Birmingham  Iron  Foundry  was  solely  on  the  mechanic's  lien  as  aforesaid ; 
the  indebtedness  by  said  foundry  alleged,  if  any  there  was,  being  the  per- 
sonal indebtedness  of  Derby  &  Coldren,  a  partnership  consisting  of  Rueben  D. 
Coldren  and  E.  L.  Derby,  and  not  the  indebtedness  of  said  company;   and 
Coldren  &  Derby  had  long  before  been  paid  by  said  company  for  the  identical 
items  set  up  by  said  foundry,  and  the  whole  of  said  demand,  and  the  said 
Coldren  &  Derby,  and  the  said  Rueben  D.  Coldren  and  E.  L.  Derby,  were  each 
of  them  indebted  then  to  the  said  rolling-mill  company  for  large  amounts,  in 
excess  of  said  demand  as  contractors,  and  all  other  demands  held  or  claimed 
by  them,  or  either  of  them,  against  said  company ;  all  of  which  the  said  Timothy 
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B.  Sweet,  when  said  answer  was  filed  by  said  iron  foundry,  well  knew,  and 
had  long  known,  and  knew  that  equitably  and  justly  said  company  should 
not  pay  any  portion  of  said  alleged  indebtedness. 

Sixth.  A  secret  agreement:  (1)  That  while  said  action  was  pending,  to- 
wit,  in  the  month  of  July,  1875,  the  said  Huidekoper  and  said  Sweet  met  to- 
gether, and  mutually  agreed  not  to  controvert  each  other's  claims  set  up  in 
said  action,  but  to  act  together  for  their  mutual  benefit  secretly,  while  pre- 
tending to  controvert  each  others7  claims,  and  keep  up  the  semblance  in  said 
action  of  adversary  proceedings  between  them,  and  mutually  labor  to  defeat 
{ill  other  claims  set  up  or  to  be  set  up  in  said  action.  (2)  Thereupon  the  said 
Sweet  bought  up  divers  judgments  against  said  company  at  sums  greatly  less 
than  the  amounts  due  thereon,  and  in  his  answer  set  them  up  at  their  full 
value  against  the  company,  instead  of  giving  said  company  the  benefit  of  the 
discounts  thereon  obtained  by  him ;  lie,  the  said  Sweet,  having  then  in  his 
hands,  as  treasurer  as  aforesaid,  funds  enough  of  said  company  to  have  fully 
paid  off  each  and  every  of  said  judgments. 

Seventh*  A  second  secret  agreement:  (1)  That  on  the  thirtieth  day  of  Au- 
gust, A.  D.  1876,  the  said  Huidekoper,  Royal  M.  Bassettfor  the  Birmingham 
Iron  Foundry,  and  said  Sweet,  entered  into  an  agreement  in  writing  by  which 
they  agree  with  each  other  not  to  contest  each  other's  claims,  but  to  have 
judgment  obtained  upon  them  as  soon  as  possible,  and  that  each  one  of  them 
should  share  equally  in  whatever  decree  might  be  rendered  in  favor  of  either 
of  them  in  said  action;  and,  if  they  should  succeed  in  buying  in  said  mills 
and  real  estate  at  the  sale  under  such  decree,  each  therein  should  own  in  their 
own  right  one-third  interest  therein.  A  copy  of  the  agreement  is  attached 
and  made  a  part  of  the  petition.  (2)  That,  in  pursuance  of  said  agreement, 
each  of  said  parties  instructed  his  attorneys  to  act  secretly,  in  concert  with 
the  attorneys  of  each  of  the  other  parties,  while  remaining  apparently  adverse, 
so  that  such  agreement  might  not  be  known  to  or  suspected  by  the  plaintiff, 
or  any  other  of  the  bona  fide  creditors  who  were  defendants  in  said  action; 
and,  in  pursuance  thereof,  said  action  was  thereafter,  on  the  twenty-first  day 
of  September,  1876,  brought  to  trial,  and  was  tried  by  the  attorneys  of  said 
parties  as  if  the  said  Sweet,  Huidekoper,  and  the  Birmingham  Iron  Foundry 
were  hostile  to  each  other,  by  which  means  said  plaintiff  was  deceived,  as  were 
also  all  the  other  bona  fide  creditors  who  were  defendants  in  said  action,  and 
believed  that  an  honest  trial  and  contest  was  being  carried  on  by  the  parties 
apparently  the  most  interested  therein.  (3)  That  said  agreement  was  by  said 
Sweet  and  the  other  parties  thereto  fully  understood  to  include  the  agreement 
on  the  part  of  Sweet  that  no  defense  should  be  made  by  or  for  the  said  roll- 
ing-mill company  against  the  said  claims  of  Sweet,  Huidekoper,  or  the  Bir- 
mingham Iron  Foundry,  and  that  no  obstacle  should  by  or  for  said  company 
be  thrown  in  the  way  of  the  consummation  of  said  agreement. 

Eighth.  The  plaintiff  in  error  a  party  defendant:  (1)  That  the  plaintiff 
was  made  party  defendant  to  said  claims,  and  files  his  answer  therein,  setting 
up  his  claims  hereinbefore  set  forth;  but  said  plaintiff  knew  nothing  what- 
ever, nor  had  he  any  notice  or  suspicion  at  that  time,  nor  until  long  after- 
wards, of  the  existence  of  any  of  the  doings  of  fraudulent  acts  and  schemes 
hereinbefore  alleged  on  the  part  of  or  by  the  said  Sweet,  or  by  him  and  Col- 
dren  and  Derby,  or  either  of  them,  or  by  said  Sweet,  Huidekoper,  and  the 
Birmingham  Iron  Foundry;  nor  had  he  any  means  at  that  time,  or  until  re- 
cently, of  ascertaining  anything  concerning  said  doings,  schemes,  acts,  and 
agreements,  but  filed  his  answer  in  said  action  in  the  utmost  good  faith  on  his 
part,  supposing  and  believing  said  action  to  be  an  honest  adversary  proceed- 
ing on  the  part  of  the  said  Huidekoper,  Birmingham  Iron  Foundry,  said 
Sweet,  and  the  rolling-mill  company,  and  supposing  and  believing  that  due 
and  proper  defense  to  all  claims  set  up  would  be  made  by  and  on  behalf  of  said 
rolling-mill  company.    (2)  But  in  fact  said  action  was  not  an  adversary  ac- 
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tion,  so  far  as  said  Sweet,  Huidekoper,  and  the  Birmingham  Iron  Foundry 
were  concerned,  but  was  simply  carried  on  by  them  as  a  scheme  whereby ,  un- 
der the  forms  of  legal  proceedings,  they  might,  by  obtaining  a  decree  for  a 
large  aggregate  debt  which  should  be  made  to  appear  prior  in  time  to  all  other 
claims  against  said  rolling-mill  company,  be  able  to  buy  in  said  mills  and 
real  estate,  without  other  payment  than  of  their  said  decree  in  whole  or  in  part, 
and  shut  off  and  bar  the  claims  of  all  the  bona  fide  creditors  of  said  rolling- 
mill  company,  and  thus  cheat  and  defraud  the  bona  fide  creditors  out  of  their 
demands.  (3)  That  a  large  number  of  bona  fide  creditors  answered  in  said 
action,  most  of  whom  set  up  mechanics'  liens  on  said  premises  and  mills; 
none  of  the  bona  fide  creditors  being  aware  of  said  attempted  and  contem- 
plated frauds  upon  their  rights,  through  the  abuse  of  the  process  of  this  court. 

Ninth.  The  decree  in  the  Huidekoper  suit:  (1)  That  said  trial  resulted  in 
a  decree  by  the  court,  which  decreed  that  the  Birmingham  Iron  Foundry  re- 
cover $87,596,  and  that  its  demand  was  the  first  lien  on  the  premises.  (2) 
That  the  said  Huidekoper  recover  on  his  81  bonds  of  said  company,  and  that 
his  demand,  together  with  the  said  Coldren  bonds,  so  far  as  aforesaid  set  up 
by  said  Hentig,  Citizens'  Bank,  and  Strong,  and  the  said  bond  held  by  the 
plaintiff,  constitute  the  second  lien  on  said  premises  and  mills.  (8)  That  the 
said  Sweet  recover  $36,599.40  on  the  claims  and  mortgage  set  up  by  him  as 
aforesaid,  and  that  his  demand  was  the  third  lien  on  said  premises  and  mills. 
(4)  All  the  other  claims  set  up  by  said  plaintiff,  and  the  other  bona  fide  cred- 
itors of  said  company  in  said  action,  were  declared  to  be  subordinate  to  these 
in  various  degrees.  (5)  Under  that  decree  the  sum  of  $37,596  to  said  Birm- 
ingham Iron  Foundry,  and  thesum  of  $72,313.80  in  said  first  mortgage  bonds, 
and  the  sum  of  $36,599.40  on  said  Sweet's  demand,  were  to  be  first  paid,  be- 
fore any  of  the  bona  fide  creditors  should  share  in  the  proceeds  of  any  sale  that 
might  be  made,  as  will  more  fully  appear  from  said  decree  on  record  of  this 
court.  (6)  The  said  decree  ordered  the  sale  of  said  premises  and  mills,  as  an 
entirety,  upon  the  application  of  said  colluding  parties. 

Tenth.  The  sale  of  the  rolling-mills:  (1J  Said  premises  and  mills  were  ap- 
praised at  the  sum  of  $90,000,  and  were  sola  by  the  sheriff  of  Shawnee  county, 
under  said  decree  so  procured,  for  the  sum  of  $60,000,  to  said  Sweet,  Bassett, 
and  Huidekoper,  and  said  sale  was  confirmed,  and  said  premises  deeded  to 
them  by  said  sheriff  without  other  payment  thereof  than  mere  credit  on  the 
amount  of  said  decree. 

Eleventh.  Money  in  the  hands  of  the  receiver:  (1)  That,  at  the  termination 
of  said  proceedings,  a  large  amount  of  money,  to-wit,  the  sum  of  $10,000  or 
more,  was  in  the  hands  of  said  receiver,  to  be  paid  over  by  him  as  the  court 
should  direct,  and  the  said  Sweet,  Huidekoper,  and  Bassett,  for  the  Birming- 
ham Iron  Foundry,  under  the  said  secret  agreement,  by  consent  obtained  an 
order  of  the  court  for  said  fund  to  be  paid  over  to  said  Birmingham  Iron 
Foundry,  to  reimburse  it  for  pretended  costs  and  expenses  paid  out  by  it,  and 
said  fund  was  paid  over  by  said  receiver,  and  equally  divided  between  said 
Sweet,  Huidekoper,  and  Bassett,  in  pursuance  of  said  secret  agreement. 

Twelfth.  Assets  of  the  mill  company:  (1)  That  said  premises  and  mills 
were  the  sole  and  entire  assets  and  property  of  said  rolling-mill  company,  and 
said  company  has  not  since  had  any  property  or  assets  whatever.  (2)  That 
said  premises  and  mills  were  of  the  actual  value  of  $200,000,  and  the  good- 
will of  the  business  of  said  company  was  well  worth  $25,000.  (3)  That  the 
said  mills  and  premises  were  afterwards  sold  and  conveyed  by  said  parties  to 
the  Union  Pacific  Railroad  Company,  who  purchased  in  good  faith,  as  the 
plaintiff  is  informed  and  believes. 

Thirteenth.  Discovery  by  plaintiff  in  error:  (1)  That  none  of  said  doings  or 
fraudulent  acts  or  schemes  or  agreements  hereinbefore  set  forth,  or  alleged 
were  discovered  by  said  plaintiff  until  within  less  than  two  years  next  before 
the  filing  of  this  petition.     (2)  Neither  the  plaintiff,  nor  any  of  the  bona  fide 
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creditor*  who  were  parties  to  said  action,  received  any  sum  whatever  bat 
their  several  demands  remain  still  unpaid,  both  principal  and  interest. 

Fourteenth.  Receipts  of  Sweet:  (1)  Sweet  in  fact  received  one-third  of  the 
amount  due  the  Birmingham  Iron  Foundry,  one-third  found  due  said  Ruide- 
koper,  the  whole  of  the  amount  found  due  A.  H.  Hentig,  A.  W.  Strong,  and 
the  Citizens'  Bank  on  said  Coldren's  bonds,  and  one-third  of  the  amount  re- 
ceived by  the  Birmingham  Iron  Foundry  from  said  receiver,  which  amounts, 
even  had  said  amount  due  him  been  just  and  valid,  and  said  proceedings  bona 
fide,  as  they  purported  to  be,  should  have  been  credited  on  the  amount  found 
due  the  said  Sweet,  and  the  benefit  thus  given  to  the  said  rolling-mill  com- 
pany and  its  creditors,  but  the  said  Sweet  claims  and  pretends  that  the  whole 
amount  so  found  due  him  is  still  due,  and  has  issued  execution  thereon  from 
time  to  time.  (2)  That  in  a  certain  action  now  pending  in  this  court  by  the 
said  plaintiff  against  said  Sweet  to  enforce  payment  upon  plaintiff's  demands 
of  the  individual  liability  of  said  Sweet  as  a  stockholder  in  said  rolling-mill 
company,  being  action  No.  4,952  in  this  court,  said  Sweet  has  pleaded  the 
said  amount  found  due  him  by  said  decree,  without  credit  of  said  sum  received 
by  him,  as  a  defense,  set-off,  and  counter-claims  against  said  plaintiff's  just 
demands.  (3)  That  said  rolling-mill  company  is,  and  ever  since  said  frauds 
were  perpetrated,  and  since  the  organization  of  said  company,  has  been,  un- 
der the  control  of  said  Sweet  and  said  Rueben  D.  Cold r en,  and  no  effort  has 
ever  been  made  by  said  company,  for  that  reason,  to  discover  said  bonds,  or 
compel  said  Sweet,  Derby,  and  Coldren  to  restore  to  said  company  the  sum  of 
which  it  had  been  by  them  so  as  aforesaid  defrauded. 

Fifteenth.  Judgment  for  plaintiff  in  error:  (1)  There  was  adjudged  to 
be  due  to  said  plaintiff  on  his  six  several  judgments  the  sum  of  $1,184.80,  and 
his  note  the  sum  of  $6,400,  and  as  matured  interest  on  the  said  bond  held  by 
him  the  sum  of  $256.80.  (2)  That  execution  on  plaintiff's  judgment  was 
duly  issued  on  the  nineteenth  day  of  May,  1881,  and  duly  returned  by  the 
sheriff  of  said  Shawnee  county,  wholly  unsatisfied  for  want  of  any  property, 
real  or  personal,  of  said  rolling-mill  company  whereon  to  levy,  all  of  which 
fully  appears  by  the  records  of  said  court  therein  still  remaining.  (3)  That 
the  whole  of  said  plaintiff's  demands,  with  interest,  remains  unpaid  and  un- 
satisfied. 

Sixteenth.  Sweet's  receipts:  (1)  After  said  sale,  Sweet,  under  execution, 
caused  all  the  machinery  and  fixtures  to  be  sold,  and  a  portion  theref  was  sold 
to  third  parties  for  the  sum  of  about  $1,000,  which  the  said  Sweet  received 
and  still  retains,  and  the  remainder  thereof  was  bought  in  by  said  Sweet,  and 
has  since  been  resold  by  him  at  a  large  profit.  (2)  That  there  is  now  in  the 
hands  of  said  Sweet  as  treasurer  of  said  company,  and  as  trustee  for  the  cred- 
itors of  said  company,  including  the  plaintiff,  derived  from  the  income  and 
proceeds  of  said  mills,  and  for  which  he  ought  to  account  with  said  company 
and  its  creditors,  including  the  plaintiff,  a  large  sum  of  money,  to-wit,  the 
sum  of  $100,000,  which  he  unjustly  and  fraudulently  refuses  to  apply  to  the 
payment  of  said  creditors. 

Seventeenth.  The  prayer  for  relief:  The  plainti  ff  prays  that  the  said  Timothy 
B.  Sweet  may  be  required  to  account:  (1)  For  the  actual  value  of  said  mills 
and  real  estate,  and  all  other  property  and  assets  of  said  company.  (2)  For 
all  sums  received  by  him  for  the  operation  of  said  mills,  or  in  any  wise  belong- 
ing to  or  derived  from  said  company.  (3)  For  all  amounts  that  came  into 
the  hands  of  the  receiver  while  in  possession  of  said  mills;  and  that  he  be  re- 
quired to  make  good  and  restore,  by  money  compensation,  all  things  as  they 
would  have  been  had  he  procured  the  cancellation  of  said  49  first  mortgage 
bonds,  the  defeat  of  the  pretended  lien  of  the  Birmingham  Iron  Foundry,  and 
refrained  from  setting  up  his  said  answer;  and  that  an  account  may  be  taken 
of  the  assets  of  said  company  thus  derived  and  restored,  and  all  of  the  bona 
fide  debts  and  demands  due  from  said  company,  and  that  all  such  debts  may 
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be  decreed  to  be  paid  of  equal  right  out  of  said  assets.  (4)  That  said  Timothy 
B.  Sweet  may  be  ordered  to  bring  and  pay  into  this  court  in  the  mean  time 
the  funds  of  said  company  which  have  not  been  paid  upon  bona  fide  demands 
due  from  said  company,  without  regard  to  any  demand  due  him  or  by  him 
as  surety  or  indorser  for  said  company,  the  sum  received  by  him  of  the  amount 
paid  over  by  said  receiver  to  said  iron  foundry,  and  the  sum  received  by  him 
on  the  resale  of  said  mills  and  real  estate,  or  anything  pertaining  thereto,  and 
for  such  other  and  further  relief  as  may  be  meet  and  in  accordance  with  the 
law  and  equity. 

These  statements,  extracted  from  J  the  body  of  a  long  petition,  present  all 
the  material  facts  alleged  in  chronological  order,  and  also  the  prayer  for  relief 
that  the  plaintiff  in  error  thinks  he  is  entitled  to.  The  record  also  contains 
many  exhibits,  and  among  them  Exhibit  A,  contract  between  the  Shawnee 
County  Bank  and  the  Topeka  Rolling-Mill  Company,  for  the  purchase  and 
sale  of  the  first  mortgage  bonds  of  the  company;  Exhibit  B,  contract  between 
Col<*»ien  and  Sweet  as  to  money  advanced,  and  liabilities  iicurred  by  them,  on 
behalf  of  the  rolli  jg-mill  company,  and  as  to  the  interest  of  each  in  securities 
given  them  by  the  company  in  the  shape  of  a  second  mortgage;  Exhibits  C 
and  D.  copies  of  a  mechanic's  lie::  filed  by  the  Birmingham  Iron  Foundry 
agai.ist  the  Topeka  Rolling-Mill  Company  for  the  material  furnished  in  its 
construction.  Exhibit  E  is  a  copy  of  the"  agreement  made  on  the  thirtieth 
day  of  August,  1876,  >y  the  B  rmingham  Iron  Foundry,  Arthur  C.  Huide- 
koper,  of  Meadville,  Pennsylvania,  and  Timothy  B.  Sweet,  about  their  respect- 
ive claims,  then  being  litigated,  against  the  Topeka  Rolling-Mill  Company,  in 
which  they  agreed  not  to  resist  each  other's  claims,  to  press  the  action  of 
Huidekoper  against  the  company  to  a  speedy  trial,  and  to  each  have  one-third 
interest  in  the  proceeds  of  the  result  of  that  litigition.  In  the  view  (we  shall 
hereafter  state)  that  we  take  of  t?  rfs  petition,  all  of  these  exhibits  are  not  im- 
portant, and  we  shall  not  incumber  the  opinion  with  copies  of  them. 

The  defendant  in  error  T.  B.  Sweet  assigned  the  following  causes  for  de- 
murrer: (1)  The  plaintiff  has  no  legal  capacity  to  sue;  (2)  there  is  a  defect 
of  parties  plaintiff;  (3)  there  is  a  defect  of  parties  defendant;  (4)  several 
causes  of  action  are  improperly  joined;  (5)  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

On  the  argument  of  the  cause  in  this  court,  most  of  the  assigned  causes 
have  been  abandoned,  or  at  least  not  referred  to  in  the  brief  of  counsel  for  the 
defendant  in  error,  but  their  contention  is — First,  that  the  action  should  not 
be  maintained  because  the  plaintiff  in  error  has  been  guilty  of  such  negligence 
and  laches  as  todepHve  him  of  the  interposition  of  the  court  in  this  behalf, — 
in  other  words,  his  action  is  barred  by  the  statutes  of  lim'tations;  secondly ', 
that  all  matters  and  things  asserted  in  the  petition  against  Sweet  have  been 
adjudicated  against  the  plaintiff  in  error,  as  appears  by  the  petition,  in  a  suit 
to  which  he  was  a  party.  The  contention  of  the  defendant  in  error  amounts 
to  the  assertion  that  the  petition  shows  on  its  face  that  the  supposed  cause  of 
action  is  not  only  barred,  but  also  recites  a  former  adjudication  against  the 
claim  of  the  plaintiff  in  error,  and  therefore  the  petition  does  not  state  a  cause 
of  action  against  Sweet.  The  inquiry  that  we  shall  make,  then,  is,  does  the 
petition  state  any  cause  of  action  against  the  defendant  in  error,  Sweet? 

It  may  be  that  under  the  elastic  provisions  of  the  Code  of  Civil  Procedure 
of  this  state,  and  the  generic  form  of  action  in  all  cases  prescribed  by  it,  that 
any  number  of  pre-existing  forms  of  action  may  be  blended  in  the  civil  action 
of  its  creation;  but  in  an  attempted  classification  of  this  action,  made  either 
from  the  general  tenor  or  specific  allegations  of  the  petition,  uncertainty  re- 
sults as  to  whether  it  was  intended  in  the  nature  of  a  judgment  creditor's 
bill,  or  is  one  of  that  class  of  cases  in  which  a  court  of  equity  is  asked  to  set 
aside  a  judgment  on  the  ground  that  it  was  obtained  by  fraud.  The  petition 
contains  elements  of  both  so  blended  and  interwoven  that,  in  the  considera- 
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tion  of  questions  arising  under  it,  constant  recurrence  must  be  had  to  the  rules 
governing  each  in  order  to  determine  this.  This  form  of  pleading  will  not  be 
permitted,  and  in  this  case,  the  pleading  being  attacked  by  demurrer,  the  rule 
is  that  its  language  is  to  be  construed  against  the  pleader;  and  the  operation 
of  this  rule  leads  to  the  conclusion  that  we  shall  treat  this  action  as  one  in  the 
nature  of  a  creditors'  bill,  seeking  to  charge  Sweet,  as  a  trustee  for  the  creditors 
of  the  rolling-mill  company,  with  the  proceeds  of  the  sale  of  the  property,  under 
the  decree  of  the  district  court  rendered  in  the  action  brought  by  Huidekoper. 
We  do  this  because  we  believe  the  allegations  of  the  petition  amply  justify 
such  a  conclusion,  and  for  the  additional  reason  that  if  any  cause  of  action  is 
stated  in  this  petition,  that,  under  all  the  facts  recited  therein,  this  is  proba- 
bly the  only  one  that  is  now  available  to  the  plaintiff  in  error.  If  it  is  possi- 
ble to  do  so,  we  will  now  endeavor  to  extract  from  the  body  of  this  petition 
the  exact  specific  charges  made  against  Sweet,  upon  which  the  plaintiff  in  er- 
ror, as  a  creditor  of  the  rolling-mill  company,  relies  as  statements  of  causes 
of  action  against  him. 

The  petition  charges  very  many  transactions  of  Sweet,  as  the  agent  of  the 
company,  with  its  business  affairs,  as  fraudulent,  and  among  them  are:  (1) 
The  disposition  of  a  part  of  the  first  mortgage  bonds  of  the  company;  (2)  the 
procurement  of  a  second  mortgage  on  all  the  property  of  the  company  to  se- 
cure a  pretended  indebtedness  to  him;  (3)  the  retention  and  use  of  the  daily 
receipts  of  the  corporation,  being  a  sum  vastly  in  excess  of  all  bona  fide  in- 
debtedness by  the  company  to  him;  (4)  the  assignment  of  Sweet  toColdren  of 
an  interest  in  the  second  mortgage,  and  the  delivery  by  Coldren,  the  president 
of  the  company,  to  Sweet,  of  13  of  the  first  mortgage  bonds;  (5)  the  procure- 
ment by  Sweet  from  the  other  officers  of  the  company  of  an  agreement  whereby 
the  total  receipts  of  the  company  were  to  be  turned  over  and  retained  by  him, 
and  to  his  exclusive  benefit,  under  the  pretense  that  this  was  done  to  reim- 
burse him  for  money  advanced  for  the  use  of  the  company;  (6)  that  Sweet, 
being  the  controlling  officer  of  the  corporation,  and  the  management  of  all  the 
litigation  of  the  company  being  intrusted  to  him,  fraudulently  conspired  with 
Huidekoper  to  place  the  property  of  the  corporation  in  the  hands  of  a  receiver 
the  better  to  carry  out  his  plans  to  wreck  it;  (7)  that  the  action  brought  by 
Huidekoper  against  the  company,  Sweet,  and  others,  was,  so  far  as  Huidekoper, 
the  Birmingham  Iron  Foundry,  and  Sweet  were  concerned,  a  collusive  suit, 
the  main  object  of  which  was  to  sell  and  get  control  of  all  the  property  of  the 
company,  and  to  prevent  all  other  creditors  from  securing  payment  of  their 
just  demands;  (8)  that  he  caused  divers  persons  to  file  answers  in  that  action 
setting  up  claims  and  demands  against  the  Topeka  Rolling-Mill  Company  in 
their  own  names,  when  in  truth  and  in  fact  these  demands  and  claims  were  the 
property  of  Sweet,  bought  by  the  funds  of  the  company,  used  by  Sweet  for  the 
purpose;  (9)  that  many  of  the  claims  and  demands  set  up  by  Sweet  in  his  an- 
swer in  that  action  against  the  company  were  false  and  fictitious,  and  made 
with  the  intent  to  so  largely  increase  the  amount  of  the  first  liens  on  the  prop- 
erty of  the  company  as  that  the  balance  of  the  creditors  of  the  company  would 
not  be  able  to  successfully  bid  at  the  sale  thereof;  (10)  that  the  claims  of  the 
Birmingham  Iron  Foundry  had  in  fact  been  paid,  but  was  used  by  Huidekoper 
and  Sweet  for  the  purpose  of  hugely  increasing  the  amount  of  the  first  lien, 
and  to  enable  them  to  more  successfully  control  the  sale  of  the  property;  (11) 
that  the  agreement  made  by  Huidekoper,  the  Birmingham  Iron  Foundry,  and 
Sweet,  on  the  thirtieth  day  of  August,  1876,  to  press  the  trial  of  the  Huide- 
koper suit,  and  to  share  in  its  results,  was  made  to  more  effectually  carry  out 
the  understanding  between  the  parties  at  the  time  of  the  commencement  of 
that  action ;  (12)  that  by  reason  of  this  agreement,  and  protected  by  it,  Sweet 
was  enabled  to  buy  up  many  claims  against  the  mill  company  at  a  large  dis- 
count, by  reason  of  the  fact  that  those  to  whom  the  company  were  indebted 
had  become  tired  of  the  long  litigation,  and  hopeless  of  any  satisfactory  results 
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therefrom,  and  these  claims  were  set  up  in  an  answer  by  Sweet  in  the  action, 
and  a  decree  rendered  in  his  favor  for  them  at  their  face  value.  There  are 
many  other  allegations,  but  these  are  among  the  principal  ones.  It  is  true 
that  many  of  them  are  stated  in  the  most  general  terms,  and  some  of  them 
partake  more  of  the  nature  of  legal  conclusions  than  of  specific  allegations  of 
fiicts.  There  is  no  reason  why  we  should  discuss  at  length  all  these  allega- 
tions; for  it  practically  makes  no  difference  how  many  causes  of  action  may 
he  stated,  or  how  many  attempts  there  had  been  to  state  causes  of  action. 
The  question  is,  does  the  petition  state  one  cause  of  action  against  the  defend- 
ant in  error,  the  said  Timothy  B.  Sweet?  If  it  does,  we  have  then  reached 
the  end  of  our  inquiry. 

Having  determined  this  suit  to  be  in  the  nature  of  a  creditors'  bill  seeking  to 
make  the  defendant  in  error  Timothy  B.  Sweet,  as  an  officer  and  a  director  of 
the  mill  company,  and  hence  by  operation  of  law,  a  trustee  for  the  creditors 
and  stockholders  of  said  mill  company,  responsible  for  his  management  of  the 
business  of  said  company,  and  that  all  acts  of  his  as  such  officer  about  the 
business  management  and  litigation  resulted  to  the  benefit  of  the  creditors, 
and  not  to  his  individual  benefit,  and  that  he  must  account  for  all  the  prop- 
erty, moneys,  and  revenues  that  came  into  his  hands  by  virtue  of  his  employ- 
ment as  vice-president,  treasurer,  and  active  manager  of  the  concerns  of  the 
said  mill  company,  we  will  examine  the  allegations  of  the  petition,  to  find  if 
it  does  state  a  cause  of  action  in  this  behalf. 

But,  before  proceeding  to  this,  it  will  be  well  to  state  that  there  are  very 
many  things  set  up  in  this  petition  that  are  alleged  to  have  occurred  prior  to 
the  filing  of  the  petition  in  the  case  of  Huidekoper  against  the  rolling-mill 
company,  T.  B.  Sweet,  this  plaintiff  in  error,  and  others,  that  we  must  re- 
gard as  finally  disposed  of  by  the  decree  in  that  case.  It  must  be  recollected 
that  the  plaintiff  in  error  was  a  party  to  that  action.  That  he  had  large  sum 
of  money  involved  in  its  determination.  That  many  of  the  acts  now  charged 
against  Sweet  as  fraudulent  had  occurred  long  before  the  commencement  of 
that  suit,  and  at  a  time  when  the  plaintiff  in  error  must  have  had  a  some- 
what active  business  relation  with  the  company, — advancing  it  money,  in- 
dorsed its  notes, — under  such  circumstances  as  would  imply  an  understand- 
ing as  to  what  was  going  on  around  him;  or  at  least  put  a  prudent  man  on 
inquiry,  and  cause  him  to  follow  an  ordinary  dictate  of  business  prudence, — 
to  investigate  the  condition  of  affairs.  He  alleges  that  the  knowledge  of 
many,  if  not  ail,  of  these  acts  of  Sweet  that  are  now  charged  as  fraudulent, 
did  not  come  to  him  until  after  the  rendition  of  the  decree  in  that  action;  but 
he  ought  to  have  shown  some  sufficient  reason  why  he  did  not  sooner  dis- 
cover them,  or  that,  with  the  exercise  of  reasonable  care  and  diligence,  he 
could  not  have  sooner  discovered  them ;  because  it  lias  been  held  in  a  great 
many  cases  that  reasonable  opportunities  for  discovering  frauds  practiced 
under  such  circumstances  is  equivalent  to  knowledge  in  a  certain  class  of 
cases,  and  to  notice  in  another  class  of  cases.  That  over  seven  years  had 
elapsed  since  the  rendition  of  the  decree  in  that  case  before  this  action  was 
commenced.  That  some  of  the  acts  of  Sweet  now  complained  of  as  being 
fraudulent  as  against  the  plaintiff  in  error  occurred  almost  two  years  before 
the  decree  in  the  Huidekoper  Case.  And  with  the  opportunities  of  the  plain- 
tiff in  error  to  acquire  knowledge  of  these  transactions,  and  with  a  large  pe- 
cuniary interest  to  prompt  an  investigation,  they  have  been  so  long  waived, 
if  not  acquiesced  in,  that  presumption  is  against  the  pleader,  and  to  sustain 
their  fraudulent  character  there  must  be  not  only  vigorous  pleading  sustained 
by  strong  proof,  but  there  should  be  a  good  and  sufficient  reason  given  why 
the  discovery  was  not  sooner  made.  So  that  we  must  assert  that,  so  far  as 
the  acts  of  Sweet  are  concerned  prior  to  the  commencement  of  the  action  of 
Huidekoper,  the  laches  of  the  plaintiff  in  error  have  been  such  that  we  shall 
regard  the  decree  in  that  action  as  a  final  disposition  of  all  the  allegations  in 
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the  petition  respecting  them;  that,  so  far  as  the  record  develops,  no  attempt 
had  been  made  in  the  district  court  to  set  aside  the  decree  in  the  case  of 
Huidekoper  v.  8ioeet  and  others  for  the  reason  that  it  was  fraudulent,  or  that 
it  was  obtained  by  fraud.  We  cannot  vacate  such  a  judgment,  or  disregard 
it  in  a  collateral  proceeding.  Proceedings  to  vacate  must  originate  in  the 
district  court.  If  facts  come  to  the  knowledge  of  the  plaintiff  in  error  after 
the  time  elapses  prescribed  by  the  statute  for  the  commencement  jf  such  pro* 
ceedings,  it  might  be  that  some  equitable  remedies  could  be  resorted  to.  But, 
be  that  as  it  may,  we  see  no  way  that  we  can  give  the  plaintiff  in  error  the 
benefit  of  his  allegations  respecting  the  numerous  transactions  of  Sweet  with 
the  revenues  of  the  company,  bafore  the  rendition  of  the  decree,  so  as  to  aid 
the  attempt  in  the  case  to  charge  him  as  a  trustee  of  the  creditors  of  the  com* 
pany,  except  as  hereinafter  stated. 

There  is  another  thing  that  might  as  well  be  said  now.  We  can  take  no 
notice  of  the  allegations  affecting  Huidekoper,  Coldren,  and  Derby,  as  they 
are  not  parties  to  this  action,  and  their  rights  were  adjudicated  and  declared 
in  the  previous  litigation. 

Beducing  the  material  facts  bearing  bearing  upon  the  we  are  making  to  the 
most  compact  forms,  so  as  to  be  easily  understood,  they  are  as  follows:  The 
Topeka  llolling-Mill  Company  began  business  about  the  fifteenth  day  of 
April,  1874.  The  defendant  in  error,  Timothy  B.  Sweet,  was  its  vice-presi- 
dent and  treasurer, — its  chief  and  controlling  officer.  The  mills  were  oper- 
ated until  the  thirty-first  of  December,  1874,  by  the  company,  under  the  active 
management  of  Sweet,  when  they  were  placed  in  charge  and  under  the  control 
of  a  receiver  appointed  by  the  Shawnee  county  district  court.  On  the  twelfth 
day  May,  1874,  the  rolling-mill  company  made  a  promissory  note  to  the  plain- 
tiff in  error  for  the  sum  of  $5,000,  with  interest  at  12  per  cent,  per  annum 
from  date,  payable  in  eight  months,  in  consideration  of  so  much  money  ad- 
vanced by  him  for  the  company,  and  on  the  twenty-fourth  of  September,  1874, 
executed  a  mortgage  to  secure  the  payment  of  this  note  on  the  real  estate 
and  mills  of  said  company.  On  the  twenty-second  day  of  August,  1874,  the 
plaintiff  in  error,  for  the  accommodation  of  said  company  and  its  surety, 
T.  B.  Sweet,  indorsed  the  promissory  note  of  the  company,  for  $1,000,  due 
in  30  days,  with  interest  at  12  per  cent.,  that  he  was  compelled  to  and  did 
pay.  On  the  eleventh  day  of  December,  1874,  he  recovered  against  said  com- 
pany judgment  before  a  justice  of  the  peace,  aggregating  $884.85  and  costs. 
On  the  thirtieth  day  of  December,  1874,  judgment  was  recovered  against  the 
company  in  his  favor  for  $171.10.  At  the  time  the  rolling-mill  company 
went  into  the  hands  of  a  receiver,  it  owed  the  plaintiff  in  error  over  $7,000. 
It  delivered  to  him  one  of  its  first  mortgage  bonds  dated  January  1st,  payable 
in  five  years,  with  interest  according  to  coupons  attached.  On  the  first  day 
of  December,  1874,  A.  G.  Huidekoper  commenced  an  action  in  the  district 
court  of  Shawnee  county  against  Sweet  and  others;  alleging  the  insolvency  of 
the  company,  the  fraudulent  possession  and  use  of  some  of  its  first  mortgage 
bonds  by  Sweet  and  other  of  its  officers;  praying  for  the  appointment  of  a 
receiver  and  for  other  relief.  On  the  thirty-first  of  December  a  receiver  was 
appointed  and  took  possession  of  the  property  of  every  kind  and  description 
of  the  company.  The  plaintiff  in  error  was  made  a  party  in  this  action,  and 
filed  an  answer  setting  up  his  claims  against  the  company  as  above  set  forth. 

It  is  alleged  that  while  this  suit  was  pending,  and  prior  to  the  trial,  the  de- 
fendant in  error  Sweet,  the  plaintiff  Huidekoper,  and  the  Birmingham  Iron 
Foundry,  a  defendant  in  the  action,  entered  into  an  agreement  in  writing 
wherein  it  was  stipulated  that  they  would  not  contest  each  others1  claims,  but 
have  a  judgment  rendered  as  speedily  as  possible,  and  that  each  of  them 
should  share  equally  in  the  benefit  of  any  decree  of  the  court  that  might  be  ren- 
dered in  their  favor;  and.  if  the  mills  and  property  were  sold  under  a  decree, 
that  they  should  buy  them  in,  and  each  should  have  one-third  interest  therein. 
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On  the  twenty-first  day  of  December,  1876,  a  decree  was  rendered  by  the  dis- 
trict court  of  Shawnee  county,  declaring  the  amount  due  the  Birmingham 
Iron  Foundry  a  first  lien  on  the  property  of  the  mill  company;  that  the  first 
mortgage  bonds  held  by  Huidekoper,  the  plaintiff  in  error,  and  others,  was  the 
second  lien,  and  the  amount  found  due  the  defendant  in  error  Sweet  the  third 
lien.  The  property  was  sold  by  the  sheriff  of  Shawnee  county  to  Sweet,  Huide- 
koper, and  the  Birmingham  Iron  Foundry  for  $60,000,  and  the  proceeds  of 
the  sale  were  credited  according  to  the  liens  as  fixed  by  the  decree,  and  the 
mills  and  property  were  afterwards  sold  by  these  parties  to  the  Union  Pacific 
Railroad  Company. 

It  is  alleged  that  the  contract  made  between  Huidekoper,  the  Birmingham 
Iron  Foundry,  and  Sweet,  was  made  with  the  intent,  as  far  as  Sweet  was  con- 
cerned, to  cheat,  wrong,  and  defraud  the  stockholders  and  creditors  of  the  mill 
company;  that,  at  the  time  said  contract  was  made,  Sweet,  as  treasurer,  had 
in  his  hands  a  large  sum  of  money  belonging  to  the  company;  that  he  used 
this  money  to  buy  up  claims  against  the  company  at  a  large  discount,  and  then 
set  them  up  in  his  answer  against  the  company  at  their  full  face  value,  instead 
of  giving  the  company  the  benefit  of  the  large  discount  obtained  by  him ;  that 
Sweet  had  a  sum  of  money,  as  treasurer  of  said  company,  at  that  time  suffi- 
cient to  payoff  all  the  demands  against  the  rolling-mill  company,  except  those 
of  Huidekoper  and  the  Birmingham  Iron  Foundry,  and,  instead  of  using  it 
for  that  purpose,  he  used  the  funds  of  the  company  to  buy  up  claims  in  his 
own  name,  and  for  his  own  individual  benefit.  It  will  be  recollected  that  the 
agreement  between  the  Birmingham  Iron  Foundry,  Huidekoper,  and  Sweet 
was  made  on  the  thirtieth  day  of  August,  1876,  and  the  decree  in  the  Huide- 
koper action  was  rendered  on  the  twenty-first  day  of  December,  1876. 

The  action,  at  the  time  of  the  agreement,  had  been  pending  for  about  two 
years.  The  agreement  was  necessarily  a  secret  one,  and  it  is  not  strange  that 
the  plaintiff  in  error,  or  the  other  creditors  of  the  rolling-mill  company,  should 
not  be  possessed  of  any  knowledge  of  it.  The  nature  of  this  agreement  is  such 
that  great  caution  would  be  observed  by  the  contracting  parties  to  keep  it  from 
the  knowledge  of  the  other  creditors,  and  it  is  not  surrounded  by  a  chain  of 
circumstances,  like  other  acts  of  Sweet,  that  lead  to  almost  the  inevitable  con- 
clusion that  the  plaintiff  in  error  knew,  or  was  in  such  a  condition  and  had 
such  a  relation  to  these  parties  as  to  have  such  opportunities  of  knowledge,  as 
to  be  charged  with  notice  of  existence  of  such  a  contract  before  the  determi- 
nation of  the  Huidekoper  action;  while,  to  all  those  acts  and  transactions  of 
Sweet  alleged  to  have  taken  place  before  the  commencement  of  the  action  by 
Huidekoper,  he  had  such  opportunities  of  knowledge.  This  agreement  was 
made  a  comparatively  short  time  before  the  rendition  of  the  decree,  long  after 
the  issues  were  made  up,  the  claims  of  the  creditors  presented,  and  all  the 
active  investigation  and  work  of  the  lawsuit  had  been  done.  We  have  not  the 
record  of  the  Huidekoper  suit  before  us;  but  it  is  alleged  in  this  petition  that 
the  claims  purchased  by  Sweet  at  a  large  discount  with  the  funds  of  the  com- 
pany, after  he  had  made  the  agreement  with  Huidekoper  and  the  Birming- 
ham Iron  Foundry,  were  set  up  in  his  answer  against  the  company,  and  that 
in  the  rendition  of  the  decree  in  that  case  he  had  the  benefit  of  the  full  face 
value,  with  interest  on  said  claims. 

We  are  not  prepared  to  say  that  such  a  contract  as  that  entered  into  by  Sweet, 
Huidekoper,  and  the  Birmingham  Iron  Foundry  is  inherently  vicious,  nor  is  it 
necessary  for  the  purpose  of  this  opinion  to  vigorously  denounce  it;  for  even 
were  it  free  from  all  shadow  of  suspicion,  or  the  taint  of  fraud,  if  Sweet,  in  a 
secret  manner,  took  advantage  of  it  to  buy  claims  against  the  company  at  a 
large  discount,  with  the  funds  of  the  company  then  in  his  hands  as  its  treas- 
urer, and  recovered  a  judgment  against  the  company  for  the  full  face  value 
of  the  claims  so  purchased,  with  interest,  he  violated  his  trust,  and  every 
rule  of  justice  and  every  dictate  of  common  honesty.    There  is  a  distinct  al- 
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legation  in  the  petition  that  the  knowledge  of  the  agreement,  and  the  subse- 
quent action  of  Sweet  by  virtue  of  it,  did  not  come  to  the  plaintiff  in  error  un- 
til long  after  the  rendition  of  the  decree  in  the  Iluidekoper  action,  and  within 
two  years  before  the  commencement  of  this  action.  It  may  be  that  this  al- 
legation of  itself  is  sufficient  for  the  purpose  of  the  pleading;  but  when  it  is 
strengthened  by  the  nature  of  the  facts  alleged,  and  the  very  great  probabili- 
ties of  the  situation,  it  seems  but  right  to  give  a  party  who  claims  to  have  been 
greatly  injured  by  reason  of  gross  violations  of  ordinary  trust  and  confidence 
an  opportunity  to  prove  the  facts  as  charged.  We  think,  with  the  exception 
of  this  comparatively  recent  and  remarkable  transaction,  the  contention  of  the 
defendant  in  error  that  the  plaintiff  in  error  in  this  action  has  been  guilty  of 
laches,  is  sufficiently  sustained  so  as  to  banish  from  the  consideration  of  the 
case  all  the  other  statements  of  causes  of  action  against  Sweet.  But  with  re- 
spect to  this  one  it  has  been  so  often  declared  by  the  courts — the  rule  is  such 
a  familiar  one — that  the  law  will  not  permit  the  officers  of  a  corporation  to  so 
manage  its  affairs  as  to  result  to  their  private  and  personal  advantage,  that  it 
is  within  the  common  knowledge  of  the  great  body  of  the  people  of  this  coun- 
try. They  must  use  every  honorable  means  to  enhance  the. general  interest 
of  the  corporation  for  the  special  advantage  of  the  stockholders  and  creditors. 
They  are  universally  held  to  the  highest  measure  of  duty,  and  the  most  scrupu- 
lous good  faith  in  their  transactions  with  the  business  of  the  corporation.  So 
rigid  is  the  rule  that  no  one  acting  in  the  capacity  of  a  trustee  can  derive  any 
benefit  from  the  care,  control,  management,  or  investment  of  trust  funds,  that 
it  is  applied  by  all  courts  without  exception,  and  without  any  relaxation  what- 
ever. There  is  not  to  be  found  in  any  of  the  books  any  better  or  stronger 
statement  of  the  law  on  this  question  than  is  contained  in  the  opinion  of  Chief 
Justice  Horton  in  the  case  of  Ryan  v.  Leavenworth,  A.  &  2f,  W.  R.  Co.,  21 
Kan.  365. 

The  questions  arising  in  this  case  as  to  the  liability  of  Sweet  as  an  officer 
of  the  mill  company  to  its  stockholders  and  creditors  for  the  resulting  profit 
of  his  use  of  the  company  funds  are  determined  by  the  court  in  that  case. 
The  petition  states  sufficient  in  this  behalf  to  constitute  a  cause  of  action 
against  Sweet;  so  that,  if,  on  the  trial  that  is  to  follow,  these  averments  are 
supported  by  evidence,  he  should  be  compelled  to  account  to  the  creditors  of 
the  mill  company  for  such  part  of  the  proceeds  of  his  receipts  from  the  sale  of 
the  property,  and  the  money  he  received  from  the  receiver,  as  the  facts  will 
justify.  We  hold  that  in  this  case  the  petition  states  a  cause  of  action 
against  Sweet,  as  above  suggested,  and  this  is  sufficient  for  the  purpose  in 
view.  The  defendant  in  error  took  the  risk  of  the  admission  of  certain  recited 
facts  that  result  from  the  filing  of  the  demurrer.  We  have  treated  these  ad- 
missions as  the  averments  of  the  petition  justify.  What  the  real  facts  are 
will  be  apparent  when  the  case  is  tried  on  full  proof. 

We  express  no  opinion  further  than  to  say  that  the  petition  does  state 
a  cause  of  action,  and  it  is  therefore  recommended  that  the  ruling  of  the  dis- 
trict court  of  Shawnee  county  be  reversed,  and  the  cause  remanded,  with  in- 
structions to  overrule  the  demurrer. 

By  the  Court.  It  is  so  ordered;  Horton,  C.  J.,  and  Valentine,  J.,  con- 
curring.   Johnston,  J.,  having  been  of  counsel,  did  not  sit. 

NOTE. 

Corporations— Officers.  A  contract  between  a  corporation  and  individuals,  some- of 
whom  are  directors  of  the  corporation,  is  voidable,  at  the  option  of  the  corporation. 
Thomas  v.  Brown ville.  Ft.  K.  &  P.  R.  Co..  3  Sup.  Ct.  Rep.  315,  reversing  S.  C.  2  Fed. 
Rep.  877;  Meeker  v.  Winthrop  Iron  Co.,  17  Fed.  Rep.  48;  Munson  v.  Syracuse,  G.  & 
C.  Ry.  Co.,  (N.  Y.)  8  N.  E.  Rep.  355.  A  director  of  a  corporation  is  not  absolutely  pro- 
hibited from  entering  into  a  contract  with  it  through  his  fellow  directors;  but  the 
validity   of  such  contract  depends   upon   its   nature  and   terms,   and  the   circumstances 
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under  which  it  Is  made.  Hubbard  v.  New  York,  N.  B.  A  W.  I.  Co.,  14  Fed.  Rep.  075. 
Such  contract  will  be  enforced  when  shown  to  have  been  made  for  the  benefit  of*  the  cor- 
poration, and  to  be  just.  Combination  Trust  Co.  v.  Weed,  2  Fed.  Rep.  24.  A  director 
of  a  corporation  may  become  its  creditor,  and  take  security  for  his  debt,  but  his  con- 
duct in  enforcing  such  claim  will  be  more  closely  scrutinized  than  that  of  an  ordinary 
creditor,  and  the  proceedings  set  aside  if  it  appears  that  he  has  not  acted  in  good  faith 
as  director.  Hallara  y.  Indiauola  Hotel  Co.,  (Iowa,)  9  N*.  W.  Rep.  111.  See,  also, 
Garrett  v.  Burlinirton  Plow  Co.,  (Iowa.)  29  N.  W.  Rep.  395.  On  a  sale  of  corporate 
property  to  one  of  the  directors  taking  part  in  the  transaction  as  buyer  and  seller,  it 
devolves  upon  the  directors  to  establish  the  good  faith  of  the  transaction,  and  that  the 
Bale  produced  the  full  value  of  the  property.  Wilkinson  v.  Bauerle,  (N.  J.)  7  Atl.  Rep. 
514.  The  sale  by  the  president  of  a  national  bank,  to  himself  and  cashier,  of  the  stock 
of  the  bank,  owned  by  the  bank,  may  be  ratified  by  the  bank  or  its  legal  representa- 
tive; but  a  sale  by  hinwelf  to  the  bank,  of  its  own  stock,  where  he  acts  in  the  double 
capacity  of  seller  and  buyer,  cannot  be  ratified  when  the  purchase  of  the  stock  by  the 
hank  is  not  necessary  to  prevent  loss  upon  a  debt  previously  contracted.  Bundy  v. 
Jackson,  24  Fed.  Rep.  628. 

Bisrbb  and  another  v.  Fretz. 
(Supreme  Court  of  Kantas.    July  9, 1887.) 

Judgment— Res  Abjudicate 

Where  certain  facts  are  pleaded  as  a  defense  In  an  action,  and  a  final  judgment 
rendered  therein,  necessarily  deciding  the  merits  of  such  defense,  the  same  facts 
cannot  again  be  the  basis  of  an  action  between  the  same  parties  arising  out  of  the 
same  transaction,  though  in  the  former  action  the  facts  were  pleaded  as  a  defense 
only,  and  no  claim  made  thereon  for  affirmative  relief 

(SyUabus  by  HoU,  G) 

Error  from  district  court,  Brown  county. 

Everard  Bierer,  for  plaintiffs  in  error.    Jus.  Walloon,  for  defendant  in  error. 

Holt,  0.  This  action  was  brought  by  Bierer  and  Downer,  plaintiffs, 
against  Fretz,  defendant.  In  the  Brown  county  district  court,  at  the  Sep- 
tember term,  1885,  a  trial  was  had,  and  judgment  rendered  for  the  defendant. 
Plaintiffs  bring  the  case  here  for  review. 

The  defendant,  Fretz,  in  his  answer,  sets  forth  as  a  defense  to  plaintiffs' 
cause  of  action  that  the  same  matter  had  once  before  been  ad j  udicated  and 
decided  in  an  action  wherein  Fretz  was  plaintiff  and  Bierer  and  Downer  were 
defendants;  all  the  evidence  introduced  in  this  case  was  on  that  issue,  and 
the  only  question  we  are  called  upon  to  consider  is  whether  the  subject-matter 
of  this  action  has  once  before  been  passed  upon.  In  the  action  referred  to  in 
defendant's  answer,  Fretz,  the  defendant  now,  the  plaintiff  then,  obtained  a 
judgment  against  the  plaintiffs  in  this  action.  Bierer  and  Downer  carried  the 
same  to  the  supreme  court.  Bierer  v.  Fretz,  32  Kan.  329,  4  Pac.  Rep.  284. 
The  facts  detailed  in  that  opinion  will  more  fully  explain  the  circumstances 
under  which  this  action  was  brought. 

In  the  first  action  Bierer  and  Downer  set  forth  in  their  answer  about  all  the 
facts  set  forth  in  their  petition  in  this  action,  although  not  with  the  same  full- 
ness and  amplitude.  During  the  progress  of  the  former  trial  they  obtained 
leave  of  the  court  to  withdraw  their  counter-claim.  "Whatever  is  meant  by 
"counter-claim"  in  this  connection  we  can  judge  best  by  the  record,  from 
which  it  appears  that  he  withdrew  his  prayer  for  affirmative  relief,  but  that 
the  statement  of  facts  was  left  in  his  answer  as  a  defense  to  the  claim  set  forth 
in  the  plaintiffs'  petition,  exactly  the  same  as  it  was  when  he  asked  for  a 
judgment  thereon  in  his  favor  for  $1,000. 

The  plaintiffs  offer  as  evidence  all  the  testimony  introduced  in  the  former 
case.  They  complain  also  of  some  of  the  rulings  in  that  action;  or,  as  the 
plaintiffs  state  in  their  brief,  in  substance,  that  notwithstanding  there  were 
allegations  of  fraud  and  misrepresentations  used  and  practiced  on  the  part  of 
Fretz  in  the  answer  of  these  plaintiffs,  then  defendants  in  the  former  action, 
which  were  similar  to  the  allegations  of  fraud  and  misrepresentations  set  up 
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by  the  plaintiffs  in  the  petition  in  the  present  case,  yet  the  real  issues  raised 
by  the  petitions  in  this  case  and  the  first  count  of  the  answer,  a  general  denial, 
were  not  then  tried.  Then,  in  their  brief,  they  say:  "When  the  counter- 
claim of  defendants  in  the  original  case  was  withdrawn  by  consent  of  the 
court,  it  was  intended  by  defendants'  counsel,  and  was  so  asked  of  the  court, 
that  all  the  matter  and  allegations  in  said  answer  charging  fraud  and  misrep- 
resentations upon  Fretz  should  be  eliminated  and  withdrawn  from  said  an- 
swer. But  while  the  court  permitted  the  bare  counter-claims  of  $1,000  to  be 
withdrawn,  it  refused  to  let  defendants  withdraw  and  eliminate  from  their 
answer  the  statements  and  charges  of  fraud  and  misrepresentations  upon 
which  their  counter-claim  was  based;  and  then  afterwards,  upon  trial,  the 
court  did  the  defendants  the  great  injustice  of  refusing  to  permit  them  to  in- 
troduce in  their  defense  any  evidence  of  the  fraud  and  misrepresentations 
charged,  excepting  some  small  fractions  of  such  testimony,  which  were  inci- 
dentally brought  out  in  relation  to  the  other  issues  in  the  case. "  And  further 
they  state:  "*  *  *  It  certainly  comes  with  an  ill  grace  for  the  same  court 
in  the  present  action  to  refuse  plaintiffs  a  hearing, and  'their  day  in  court,' 
because  forsooth  the  charges  of  fraud,  artifice,  and  misrepresentation  in  their 
petition  in  the  present  case  are  substantially  the  same  as  those  contained  in 
their  answer  in  former  action." 

We  presume  it  will  be  conceded  that  when  a  fact  has  once  been  determined 
in  the  course  of  judicial  proceedings,  and  a  final  judgment  has  been  rendered 
in  accordance  therewith,  that  from  motives  of  public  policy  it  ought  not  and 
cannot  be  litigated  again  between  the  same  parties.  "It  is  a  rule  of  law  that 
a  man  shall  not  be  twice  vexed  for  one  and  the  same  cause."  This  rule  had 
been  so  long  established,  and  is  so  salutary  in  its  results,  and  the  reasons 
therefor  so  generally  and  thoroughly  understood,  that  it  needs  no  comments 
or  explanations  here. 

"Was  the  cause  the  same  in  the  former  action,  between  these  parties,  as  the 
one  we  are  now  considering?  Let  us  examine  the  matter  from  the  statements 
of  plaintiff's  brief,  which  states  the  matter  as  strongly  in  their  favor  as  the 
record  justified  them  in  doing.  The  plaintiffs  in  this  action,  defendants  in 
the  former  one,  at  their  own  request,  withdrew  their  prayer  for  affirmative 
relief  in  the  nature  of  a  counter-claim,  and  asked  to  amend  their  answer,  and 
make  the  allegation  of  fraud  more  specific  and  certain.  The  court  refused 
to  allow  them  to  make  the  amendments  asked.  The  defendants  then  stood 
upon  their  defense  as  set  forth  in  their  answer,  but  the  court  refused  to  allow 
testimony  to  be  introduced  on  the  allegation  of  fraud,  except  as  it  was  rele- 
vant to  the  other  issues  in  the  case.  The  statement  of  facts  remained  in  the 
answer  in  the  former  case  substantially  the  same  as  the  statement  in  the  peti- 
tion in  the  action  we  are  now  considering,  and  all  the  questions  in  the  issues 
in  this  case  were  necessarily  within  the  issues  in  the  former  case,  whether 
formally  litigated  or  not,  and  the  determination  of  which  were  of  necessity 
included  in  that  judgment.  In  that  action,  if  the  answer  had  been  true,  there 
could  have  been  no  recovery  on  the  part  of  Fretz,  and  the  defendants  would 
have  recovered  a  judgment  for  their  costs,  at  least.  We  do  not  see  how  the 
same  facts  can  be  held  to  be  worthless  as  a  defense,  and  good  as  a  counter- 
claim, in  a  cause  of  action  between  the  same  parties,  arising  out  of  the  same 
transaction.  A  party  cannot  split  up  his  defenses,  and  present  them  by  piece- 
meal in  successive  suits  arising  out  of  the  same  transaction,  nor  can  he  relit- 
igate  matters  which  he  might  have  interposed,  but  failed  to  do,  in  a  prior  ac- 
tion between  the  same  parties  about  the  same  subject-matter;  and  this  rule 
holds  true  whether  the  matter  that  might  have  been  litigated  in  the  former 
trial  would  have  been  therein  a  ground  of  action  or  a  defense  to  the  action 
then  pending.  A  judgment  for  Fretz  in  the  former  action  disposed  of  not 
only  the  defenses  supported  by  evidence,  but  all  others  that  were  tried  or  ought 
to  have  been  tried,  and  swept  them  all  away;  and  that,  too,  for  the  purposes 
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of  all  subsequent  actions  that  might  have  been  founded  upon  the  same  trans- 
action. 

The  plaintiffs  in  error  seem  to  rely  upon  what  the  court  said  in  the  action 
of  Bierer  v.  Fretz,  32  Kan.  334,  4  Pac.  Rep.  286.  Mr.  Justice  Valentine, 
speaking  for  the  court,  says:  "The  plaintiffs  in  error,  defendants  below, 
make  the  further  points  that  this  instrument  is  void  for  various  uncertain- 
ties and  obscurities  in  its  terms ;  that  it  does  not  contain  the  entire  contract 
between  the  parties ;  that  other  and  additional  matters  were  agreed  to  be- 
tween the  parties;  and  that  its  execution  was  procured  by  fraud  of  Fretz 
and  others."  Then,  after  citing  some  evidence  that  might  be  held  to  sustain 
the  points  claimed,  he  says  further:  "We  do  not  think  that  these  matters 
will  render  the  written  contract  between  Fretz  and  Bierer  and  Downer  void. 
They  are  no  part  of  the  written  contract.  They  do  not  show  such  fraud  in 
its  inception  as  to  render  it  void ;  and,  if  they  form  a  separate  and  inde- 
pendent contract,  or  if  in  any  manner  they  may  be  considered  as  constitut- 
ing the  basis  or  foundation  for  a  cause  of  action,  Bierer  and  Downer  may 
set  them  forth  in  some  other  action." 

The  petition  filed  in  this  action,  though  lengthy  and  elaborate,  does  not 
set  forth  a  contract  separate  and  distinct  from  the  one  pleaded  in  the  former 
action.  But,  on  the  other  hand,  it  does  set  forth  the  same  transaction ;  the 
same  written  contract ;  the  other  and  additional  matters  agreed  to  between 
the  parties ;  and  the  same  allegations  of  fraud. 

The  plaintiffs  complain  of  the  ruling  of  the  court  in  the  former  action  in 
excluding  evidence  tending  to  establish  fraud.  It  is  not  our  province  to  ex- 
amine this  objection.  The  judgment  in  the  former  trial  has  been  complained 
of  heretofore  in  this  court,  and  on  review  it  was  held  to  be  correct,  neces- 
sarily including  the  rulings  upon  the  exclusion  of  testimony.  We  presume, 
however,  that  plaintiffs  urge  such  ruling  upon  the  attention  of  this  court  for 
the  purpose  of  showing  that  the  question  of  fraud  was  not  tried  in  the  for- 
mer case.  If  it  were  not  for  the  answer  of  defendants  in  that  action,  it  is 
possible  that  the  claim  of  plaintiffs  might  have  some  force,  though  the  rec- 
ord would  not,  of  itself,  necessarily  establish  it ;  but  under  the  petition  of 
the  plaintiffs  in  this  action,  and  their  answer  in  the  former  one,  they  have 
no  ground  to  complain  of  the  judgment  of  the  trial  court.  They  show  con- 
clusively that  the  same  cause  of  action,  arising  out  of  the  same  transaction, 
between  the  same  parties,  was  attempted  to  be  relitigated.  The  court  held 
the  former  jude^n^nt  a  bar.    That  was  correct. 

It  is  recommended  that  the  judgment  of  the  court  below  be  affirmed. 

By  the  Court.  It  is  so  ordered ;  all  the  justices  concurring. 


Hogue  v.  Fanning.    (No.  12,038.) 
(Supreme  Court  of  California.    July  1,  1887.) 

L  TROVBII— VKRDIOT-JUDOMBNT— ESCBCUTION— MANDAMUS. 

In  an  action  of  trover  before  a  justice  of  the  peace,  where  the  value  of  the  prop- 
erty claimed  is  set  out  In  the  complaint,  but  the  jury  render  a  verdict  as  follows: 

"We,  the  Jury  in  the  case  of  ,    find  for  the  plaintiff,  leas   damages  claimed,** 

without  stating  the  value  of  the  property,  —  a  judgment  rendered  by  the  justice  upon 
such  verdict  adjudging  that  the  plaintiff  recover  the  possession  of  the  property,  or 
the  value  thereof  as  given  in  the  complaint,  though  erroneous,  as  being  founded 
upon  a  defective  verdict,  is  not  void,  and  execution  will  issue  thereon,  and,  if  re- 
fused by  the  Justice,  a  mandamuB  will  be  granted  to  compel  the  issuance  of  an  exe- 
cution upon  it 
X  Sams— Description  of  Property. 

A  Judgment  which  adjudges  that  the  plaintiff  do  recover  the  possession  of  "the 
property  in  the  complaint  herein  described  and  filed,"  where  the  complaint  suffi- 
ciently describes  the  property  sought  to  be  recovered,  Is  not  void  for  want  of  cer- 
tainty. 
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Commissioners9  decision.    Department  1. 

Appeal  from  superior  court,  Fresno  county. 

W.  D.  Grady,  for  appellant.     Wharton  &  Shaw,  for  respondent. 

.Voote,  0.  According  to  the  stipulation  of  the  parties,  the  following  ap- 
pear to  be  the  facts  in  this  case:  "(1)  That  heretofore,  to-wit,  on  the  first 
day  of  March,  1886,  one  J.  N.  Fanning  commenced  an  action  in  the  justice's 
court  of  the  Fourth  township,  county  of  Fresno,  state  of  California,  against 
one  Andrew  Farley,  for  the  recovery  of  the  possession  of  a  certain  mare  and 
colt,  or  for  the  sum  of  $275,  the  value  thereof,  in  case  a  delivery  could  not  be 
bad;  and  for  $50  damages  for  the  detention  thereof,  with  cost  of  suit.  Said 
action  was  in  the  usual  form  of  actions  for  claim  and  delivery  of  personal 
property.  That  on  the  sixteenth  day  of  September,  1886,  said  cause  was  duly 
fried  before  the  defendant,  S.  L.  Hogue,  a  justice  of  the  peace,  with  a  jury; 
and  after  the  evidence  was  introduced  in  said  cause,  the  said  jury  returned 
the  following  verdict:  *  Selma,  September  16,  1886. 

14  'We,  the  jury  in  the  case  of  Fanning  v.  Farley,  find  for  plaintiff,  less 
damages  claimed.  C.  S.  Stanton,  Foreman.' 

"That  thereupon  the  said  Justice  made  and  entered  the  following  judgment 
in  said  cause: 

u  *In  accordance  with  the  foregoing  verdict,  and  the  premises  having  been 
by  the  court  considered,  it  is  ordered  and  adjudged  that  the  plaintiff,  J.  N. 
Fanning,  do  have  and  recover  from  the  defendant,  Andrew  Farley,  the  pos- 
session of  the  personal  property  in  the  complaint  herein  described  and  filed, 
or  for  the  sum  of  $275,  in  case  a  delivery  cannot  be  had,  together  with  said 
plaintiff's  costs  of  suit  herein  paid  out  and  expended. 

u  'Done  in  open  court  this  sixteenth  day  of  September,  1886. 

u  •  S.  L.  Hogue,  Justice  of  the  Peace.f 

••That  thereafter,  on  the  tenth  day  of  November,  1886,  it  having  been  stip- 
ulated that  defendant's  counsel  have  time  to  file  the  same,  defendant's  coun- 
sel filed  a  motion  to  set  aside  the  verdict,  and  vacate  the  judgment  filed;  and 
on  the  twenty-sixth  day  of  said  month  the  said  court  denied  said  motion ;  and 
on  the  tenth  day  of  January,  1887,  plaintiff's  counsel  asked  for  an  execution 
in  said  case  to  issue,  whereupon  the  said  justice  of  the  peace  refused  to  issue 
said  execution  in  the  said  case,  unless  ordered  to  do  so  by  the  honorable  su- 
perior judge  of  Fresno  county,  for  the  following  reasons,  among  others: 

u  *  That  before  the  entering  of  the  judgment  in  his  docket,  one  J.  R.  Webb, 
attorney  for  plaintiff,  wrote  said  justice  that  the  verdict  was  not  good,  and 
that  said  justice  had  concluded  and  consented  that  said  judgment  was  void. 
He  refused  to  act  unless  so  ordered  by  the  superior  court.  That  thereafter 
the  plaintiff,  J.  N.  Fanning,  on  the  eleventh  day  of  January,  1887,  applied 
to  the  superior  court  of  Fresno  county  for  an  order  directing  the  said  S.  L. 
Hogue  to  show  cause  on  the  twenty-second  day  of  January,  1887,  why  a  writ 
of  mandamus  should  not  issue,  compelling  the  said  justice  to  issue  an  exe- 
cution in  said  case.  That  on  the  twenty-second  day  of  January,  1887,  the 
said  justice  having  made  his  return,  from  which  it  appears  that  he  refused  to 
issue  said  execution  for  the  reasons  hereinbefore  set  out,  the  said  superior 
court,  after  hearing  argument  in  said  matter,  and  being  fully  advised,  made 
and  entered  its  judgment,  granting  peremptory  writ  of  mandamus,  directing 
the  said  defendant,  S.  L.  Hogue,  as  justice  of  the  peace,  to  issue  execution  in 
said  case  for  the  enforcement  of  said  judgment;  and  from  which  judgment 
granting  said  writ  the  said  defendant  appealed  to  this  court.'  " 

It  is  contended  by  the  appellant  that  the  peremptory  writ  of  mandate  issued 
to  the  justice  who  tried  the  case  and  rendered  the  judgment  was  improper  be- 
cause, as  is  alleged — First*  the  judgment  was  void  from  the  fact  that  it  was 
based  upon  a  verdict  of  the  jury  which  failed  to  find  the  value  of  the  prop- 
erty, for  the  recovery  of  which,  or  its  alternative  value,  the  action  was  in* 
V.14p.no.9— 36 
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stituted ;  second,  because,  as  is  claimed,  the  judgment  does  not  contain  a  suf- 
ficient description  of  the  property  sued  for,  and  is  void  on  its  face. 

We  cannot  concur  in  the  view  of  the  law  thus  entertained  by  the  appellant. 
The  verdict  of  the  jury  was  erroneous  in  that  it  did  not  find  the  value  of  the 
property;  but  the  court,  when  it  came  to  render  the  judgment,  in  the  exercise 
of  its  judicial  functions,  evidently  concluded  that  the  jury  intended  to  find  for 
the  plaintiff  upon  all  the  issues  made  by  the  pleadings,  except  with  reference 
to  his  demand  for  $50  damages  for  the  detention  of  the  property,  which  was 
found  against  him.  The  value  of  the  detained  property  was  set  out  in  the 
complaint  as  $275,  the  amount  for  which  the  court  gave  judgment,  and,  from 
an  inspection  of  the  verdict  of  the  jury,  it  is  plain  that  their  intention  was  to 
find  the  plaintiff  entitled  to  recover  this  sum  of  money  from  the  defendant  in 
case  the  specific  personal  property  sued  for  should  not  be  returned  to  him. 

In  rendering  the  judgment  the  court  committed  an  error;  but  the  judg- 
ment being  regular  in  form,  and  jurisdiction  being  had  by  that  tribunal,  both 
of  the  person  of  the  defendant  and  the  subject-matter  of  the  action,  the  judg- 
ment was  not  void  on  that  account,  but  might  have  been  reversed  on  appeal. 
We  have  been  able  to  find  no  case  which  is  precisely  in  point,  but  the  reason- 
ing of  this  court  in  Rwiter  v.  Boole,  17  Cal.  420,  seems  conclusive  of  the  view 
we  entertain. 

The  second  point  made  by  the  appellant  is  not  tenable,  for,  upon  inspecting 
the  complaint  to  which  the  judgment  refers  for  a  description  of  the  property 
sued  for,  it  will  be  found  that  it  is  full  and  ample,  and  therefore,  under  the 
rule  of  law,  certum  est  quod  certum  reddi  potest,  the  judgment  is  not  void 
for  want  of  certainty. 

The  defendant  did  not  appeal  from  the  judgment,  and  it  being  merely  er- 
roneous, and  not  void,  it  was  the  duty  of  the  justice  to  have  issued  execution 
as  requested.  Failing  in  this  duty,  it  was  the  plaintiff's  right  to  invoke  the 
writ  of  mandate  issuing  from  the  superior  court.  Section  1085,  Code  Civil 
Proc.    The  judgment  should  be  affirmed. 

We  concur:    Belcher,  C.  C. ;  Hayne,  0. 

By  the  Coubt.  For  the  reasons  given  in  the  forgoing  opinion  the  Judg- 
ment is  affirmed. 


2  Cal.  Unrep.  774 

Cummings  u.  Cummings  and  others.    (No.  11,881.) 
(Supreme  Court  of  ChHfornia.    1887.) 

1.  Divoece— Joinder  op  Pabties  and  Causes  of  Action— Fraudulent  Conveyance. 
With  a  suit,  for  divorce,  plaintiff  also  joined  an  action  for  the  division  of  com- 
munity property,  uniting  Ketch um,  Simpson,  and  the  Bank  of  Watson ville  as  de- 
fendants. The  complaint  alleged  that,  during  the  coverture  of  plaintiffand  defend- 
ant Cummings,  the  fatter  acquired,  by  the  joint  efforts  of  himself  and  wife,  a  quan- 
tity of  real  estate,  which  was  community  property,  and  part  of  which,  without  the 
knowledge  or  consent  of  plaintiff,  he  attempted  to  convey  to  defendant  Ketch  um ; 
that  this  was  done  with  the  purpose  and  intent  on  the  part  of  both  parties  to 
the  conveyance  to  defraud  plaintiff  of  her  rights  in  the  property ;  that  the  convey- 
ance was  without  consideration;  that  the  Bank  of  Watson  ville  claims  some  interest 
in  the  property  by  reason  of  a  mortgage  thereon,  given  by  Ketchum,  but  that  the 
mortgage  was  taken  with  knowledge  of  the  fraud  of  the  above-named  defendants, 
and  for  the  purpose  of  assisting  in  carrying  it  out;  that  said  Simpson  claims  an  in- 
terest in  the  land,  but  that  his  interest  or  claim  is  subordinate  to  plaintiff's  interest 
therein.  Defendants  Ketchum  and  the  Bank  of  Watsouville  demurred,  on  the 
grounds  (1)  that  several  causes  of  action  were  improperly  united ;  (2)  that  there  was 
a  misjoinder  of  parties  defendant.  Held,  that  the  demurrers  should  have  been 
sustained. 

%  Husband  and  Wife— Action  between—Fraudulent  Conveyance. 

An  action  to  set  aside  the  conveyance  of  community  property  made  by  a  hus- 
%   band,  on  the  ground  of  fraud,  cannot  be  maintained  by  the  wife  while  the  mar- 
riage bond  exists. 
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Deprfrtlnent  2.    Appeal  from  superior  court,  Santa  Cruz  county. 
A.  8.  Kittredge,  for  appellant.    Thomas  H.  Zaine,  Goldsby  eft  Jetter,  and 
Z.  If.  Goldsby,  for  plaintiff. 

Thornton,  J.  This  action  is  brought  by  the  plaintiff,  Mary  R.  Cummings, 
against  her  husband,  William  N.  Cummings,  defendant,  for  a  divorce  from 
the  bonds  of  matrimony,  and  for  a  division  of  the  community  property,  ete. 
Morgan  L.  Ketchum,  James  L.  Simpson,  and  the  Bank  of  Watson ville  were 
also  made  defendants. 

It  is  averred  in  the  complaint  that,  during  the  coverture  of  plaintiff  and  de- 
fendant Cummings,  the  latter  acquired,  by  the  joint  efforts  of  plaintiff  and 
defendant  just  above  named,  a  large  amount  of  real  property  in  the  city  of 
Santa  Cruz,  of  the  value  of  $16,000  or  thereabouts,  which  was  community 
property,  and  that  a  portion  of  the  property  was  a  lot  situate  in  the  city  of 
Santa  Cruz,  which  is  particularly  described  in  the  complaint.  It  is  further 
averred  that  defendant  Cummings,  by  an  instrument  in  writing  by  him  signed, 
acknowledged,  and  delivered  on  the  eighteenth  of  May,  1876,  in  form  a  deed 
of  conveyance,  without  the  knowledge,  approbation*  or  consent  of  plaintiff, 
purported  to  convey  to  defendant  Ketchum  the  lot  of  land  above  mentioned, 
in  which  instrument  $8,000  is  stated  as  the  consideration  thereof;  that  Cum- 
mings and  Ketchum,  in  the  execution  and  delivery  of  the  pretended  convey- 
ance, combined  and  confederated  willfully  for  the  purpose  and  with  the  intent 
to  defraud  plaintiff  of  her  rights  and  interest  in  and  to  said  property,  and  to 
fraudulently  cover  up  and  conceal  the  legal  title  for  the  sole  use  and  benefit 
of  defendants  Cummings  and  Ketchum ;  that  said  conveyance  was  without 
consideration,  and  that  no  part  of  it  was  ever  paid  or  ever  agreed  to  be  paid 
by  Ketchum  to  Cummings;  that  the  whole  scheme  is  a  contrivance  to  defraud 
plaintiff  of  her  rights  and  interest  in  the  property  aforesaid. 

Aa  to  the  Bank  of  Wateon ville,  it  is  alleged  that  it  has  or  claims  to  have 
some  interest  in  the  lot  above  mentioned;  that  its  claim  is  based  on  a  mort- 
gage executed  by  Ketchum  to  it,  dated  on  or  about  the  sixteenth  day  of  Au- 
gust, 1881;  that  said  mortgage  was  taken  with  knowledge  of  the  fraud  of 
Ketchum  and  Cummings  above  set  forth,  and  with  the  intent  to  enable 
Ketchum  and  Cummings  to  carry  out  the  fraud  aforesaid;  that  defendant 
Simpson  has  or  claims  to  have  some  interest  in  the  lot  in  controversy,  but 
said  interest  is  subordinate  and  subject  to  the  interest  of  plaintiff  in  said  lot. 
A  like  averment  as  that  just  preceding  is  made  as  to  the  interest  of  the  Bank 
of  Watsonville. 

Ketchum  and  the  bank  demurred  to  the  complaint  on  the  following  among 
other  grounds :  (1)  That  several  causes  of  action  have  been  improperly  united, 
to-wit,  an  action  for  a  divorce,  and  an  action  based  on  a  fraud  alleged  to  have 
been  committed  upon  plaintiff's  marital  community  rights,  said  fraud  being 
wholly  without  relation  to,  connection  with,  or  anticipation  of,  a  divorce,  or 
any  proceedings  therefor.  (2)  That  there  is  a  misjoinder  of  parties  defend- 
ant,— William  N.  Cummings,  defendant  in  an  action  for  divorce,  and  these  de- 
fendants as  parties  to  an  alleged  fraud  upon  plaintiff's  marital  community 
rights,— said  fraud  being  wholly  without  relation  to,  connection  with,  or  an- 
ticipation of,  a  divorce,  or  any  proceedings  therefor.  The  demurrer  was  over- 
ruled, and  the  cause  proceeded  to  trial.  A  nonsuit  was  granted  as  to  the 
bank,  and  a  judgment  was  rendered  adverse  to  Ketchum. 

It  is  contended  that  the  demurrer  on  the  grounds  above  mentioned  should 
have  been  sustained,  and  we  concur  in  this  contention.  The  joinder  of  causes 
of  action  is  governed  by  section  427,  Code  Civil  Proa  That  section  is  as  fol- 
lows: 

"  The  plaintiff  may  unite  several  causes  of  action  In  the  same  complaint, 
where  they  all  arise  out  of  (1)  contracts,  express  oi  implied;  (2)  claims  to  re- 
cover specific  real  propeity,  with  or  without  damages  for  the  withholding 
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thereof,  or  for  waste  committed  thereon,  and  the  rents  and  profits  of  the  same; 
(3)  claims  to  recover  specific  personal  property,  with  or  without  damages,  for 
the  withholding  thereof;  (4)  claims  against  a  trustee  by  virtue  of  a  contract, 
or  by  operation  of  law ;  (5)  injuries  to  character;  (6)  injuries  to  person;  (7) 
injuries  to  property.  The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  affect  all  the  parties  to  the  action,  and  not  re- 
quire different  places  of  trial,  and  must  be  separately  stated;  but  an  action 
for  malicious  arrest  and  prosecution,  or  either  of  them,  may  be  united  with  an 
action  for  either  an  injury  to  character  or  to  the  person." 

We  do  not  find  the  causes  of  action  here  united,  viz.,  an  action  for  a  divorce 
and  an  action  to  set  aside  a  conveyance  on  the  ground  of  fraud,  to  belong  to 
any  of  the  classes  of  action  allowed  to  be  united  by  the  above  section.  Nor 
can  Ketchum  or  the  bank  be  made  defendants  in  such  a  cause  as  this.  They 
have  no  concern  in  the  action  for  a  divorce  between  plaintiff  and  her  husband. 

Furthermore,  we  are  of  opinion  that  the  action  to  set  aside  a  conveyance 
of  the  community  property  made  by  the  husband,  on  the  ground  of  fraud, 
cannot  be  maintained  by  the  wife  while  the  marriage  bond  exists.  The  rea- 
sons for  this  conclusion  are  given  in  Qreiner  ▼.  Qreiner,  58  Cal.  119,  121, 
where  the  point  is  decided.  We  think  the  ruling  in  that  case  is  correct,  and 
should  be  adhered  to.  The  action  which  the  wife  can  probably  maintain  dur- 
ing coverture  is  set  forth  in  Qreiner  v.  Qreiner,  58  Cal.  121.  When  a  decree 
of  divorce  has  been  obtained,  the  plaintiff  can  bring  an  action  to  redress  any 
such  wrong  as  she  alleges  she  has  sustained  by  the  conduct  of  Ketchum.  The 
court  erred  in  not  sustaining  the  demurrer  to  the  complaint. 

The  appointment  of  the  receiver  Is  without  any  ground  to  sustain  it. 
Ketchum  was  a  mortgagor  in  possession,  with  the  right  to  collect  the  rents 
and  profits.  It  is  found  that  he  had  committed  no  fraud.  He  had  a  right 
to  retain  the  whole  property  as  security  for  the  payment  of  the  amount  due 
him,  and  there  was  no  ground  to  deprive  him  of  the  possession  of  any  portion 
of  the  lot  involved  herein. 

The  judgment  is  reversed  and  the  cause  remanded,  with  directions  to  dis- 
charge the  receiver  on  his  properly  accounting,  and  to  sustain  the  demurrer 
as  to  Ketchum.    Ordered  accordingly. 

We  concur:    MoFarland,  J.;  Shaupstein,  J. 


2  Cal.  Unrep.  778 

Levy  a.  Burklb  and  others.     (No.  11,967.) 
(Supreme  Court  of  California.    July  27, 1887.) 

1.  Fraud — As  Defense  to  Trust  Deed. 

In  an  action  to  foreclose  a  trust  deed,  where  the  answer  set  up  that  the  property 
conveyed  was  the  separate  property  of  the  wife;  that  her  husband  had  been  ar- 
rested on  a  criminal  charge,  and  obtained  bail;  that  he  became  financially  em- 
barrassed ;  and  that  the  wife  signed  the  trust  deed  upon  the  representation  made  to 
her  by  her  husband  and  the  plaintiff,  who  was  a  creditor  of  the  husband  and  one 
of  his  bondsmen,  that  unless  she  signed  the  deed  the  bondsmen  would  withdraw, 
and  her  husband  would  have  to  go  to  jail,  and  would  probably  be  convicted,  ana 
go  to  the  penitentiary,  and  that  by  signing  the  deed  she  would  not  lose  anything, 
and  that  the  deed  would  not  divest  her  of  her  homestead:  held,  that  a  demurrer  to 
such  answer  was  properly  sustained. 

2.  Trust  Deed— Order  of  Sale— Right  of  Redemption. 

A  court  has  no  authority  to  order  a  sale  of  property  without  the  right  of  redemp- 
tion given  by  statute ;  and  it  makes  no  difference  whether  the  security  under  which 
the  sale  is  ordered  is  a  mortgage  or  a  trust  deed. 

Department  2.    Appeal  from  superior  court,  Loa  Angeles  county. 

This  was  an  action  to  obtain  an  order  to  sell  certain  property  under  a  trust 
deed.  The  complaint  alleges  that,  on  the  twenty-third  of  May,  F.  Burkle, 
one  of  the  defendants,  was  indebted  to  sundry  persons  in  about  the  sum  of 
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83,000;  that  on  that  day  he  entered  into  an  agreement  with  his  creditors  to 
pay  to  the  plaintiff,  Levy,  as  trustee,  the  amounts  of  his  debts,  in  12  monthly 
installments;  that,  to  secure  the  payment  of  said  sums,  Burkle  and  his  wife, 
Elizabeth  Virginia  Burkle,  executed  a  trust  deed  to  Levy;  that  in  October, 
1885,  the  Burkles  commenced  an  action  against  Levy  to  have  the  trust  deed 
vacated  and  set  aside  on  the  ground  of  fraud;  that  a  judgment  was  rendered 
against  them  in  this  action,  and  subsequently  they  commenced  another  suit 
against  Levy  to  have  the  deed  vacated  on  the  ground  that  the  land  conveyed 
was  the  homestead  of  defendants,  and  the  separate  property  of  the  wife,  and 
that  the  wife  had  been  induced  to  sign  the  deed  by  fraud  and  undue  influence; 
that  the  Burkles  had  declared  that  they  intended  to  harass  perpetually  said 
Levy  by  litigation;  that  the  threats,  the  bringing  of  the  second  suit,  and  the 
possession  of  the  property  by  the  Burkles,  tend  to  cloud  plaintiff's  title,  as 
such  trustee,  and  he  prays  that  the  title  of  the  trustee  be  declared  good,  and 
the  trust  property  be  sold  without  the  right  of  redemption. 

The  defendants  demurred  to  the  complaint.  The  demurrer  was  overruled, 
and  they  answered,  denying  the  alleged  threats  to  harass  plaintiff,  and  setting 
up  as  new  matter,  by  way  of  separate  defense,  that  at  the  time  of  the  execu- 
tion of  the  trust  deed  the  property  conveyed  was  the  separate  property  of  the 
wife,  and  the  homestead  of  herself  and  husband;  that  the  wife  executed  the 
trust  deed  through  fraud  and  undue  influence  on  the  part  of  the  plaintiff.  The 
fraud  relied  on  was  that  on  the  second  of  May,  1884.  her  husband,  who  was  a 
merchant  in  San  Pedro,  Los  Angeles  county,  assaulted  one  Jones,  and  was 
arrested  and  taken  to  Los  Angeles;  that  upon  securing  bail  he  was  again  ar- 
rested on  a  second  complaint  by  Jones,  and  again  compelled  to  give  bail;  that, 
from  that  time  until  the  date  of  the  execution  of  the  trust  deed,  he  was  en- 
gaged in  preparing  to  defend  these  proceedings;  that  his  attorney  and  friends 
had  told  him  that  he  would  probably  be  convicted,  and  go  to  the  peniten- 
tiary; that  he  became  financially  embarrassed,  and  his  creditors  began  to 
harass  him;  that  Levy,  the  plaintiff,  who  was  one  of  the  creditors,  and  a 
trusted  adviser,  suggested  that  he  and  bis  wife  join  in  a  deed  of  all  her  prop- 
erty to  him  (Levy)  in  trust,  to  conciliate  the  other  creditors;  that  he  was  given 
to  understand  that  his  bondsmen,  (Levy  and  one  Jacoby,)  both  creditors, 
would  withdraw  from  the  bond,  and  he  would  have  to  go  to  jail,  unless  the 
deed  was  given;  that  prior  to  the  date  of  the  execution  of  said  trust  deed  he 
confided  to  his  wife  all  his  troubles,  as  they  were  known  to  himself  and  Levy; 
that  in  consequence  she  became  greatly  agitated  and  unfitted  for  business, 
and  while  in  thiscondition  she  was  asked  by  Levy,  be  at  the  time  knowing  her 
condition,  to  attend  a  meeting  of  her  husband's  creditors,  and  was  then  asked 
to  sign  the  trust  deed;  that  she  refused  to  do  so  until  told  by  her  husband  and 
Levy  that  by  so  doing  she  could  relieve  her  husband  from  his  embarrassments, 
and  that  she  would  not  lose  anything  thereby,  and  that  the  deed  would  not 
divest  her  of  her  homestead;  that  it  was  only  upon  the  faith  of  these  assur- 
ances that  she  signed  the  deed ;  that  all  the  representations  so  made  by  her 
husband  and  Levy  were  intentionally  and  deliberately  false  on  the  part  of  said 
Levy.  To  this  answer  the  plaintiff  demurred,  which  demurrer  was  sustained, 
and  defendants  appealed. 

Tor  a  former  action  between  these  parties,  involving  the  same  facts,  see  11 
Pac.  Rep.  643. 

P.  W,  Dooner,  for  appellants.  Chapman  <fe  Hendrich  and  Graves  &  O'MeU 
vmy9  for  respondent. 

Thornton,  J.  The  demurrer  to  the  answer  or  defendant  Elizabeth  Bur- 
kle was  properly  sustained.  We  are  of  opinion  that  there  is  error  in  the  judg- 
ment in  the  direction  for  the  sale  of  the  property  without  the  right  of  redemp- 
tion. The  right  to  redeem  is  given  by  statute,  and  the  defendant  cannot  be 
deprived  of  it  by  the  court.    It  makes  no  difference  that  the  security  here  in- 
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volved  1b  a  deed  of  trust.  It  was  held  art  an  early  day  In  Kent  y.  Laffan,  2 
Cal.  595,  and  ever  since,  that  the  statutory  redemption  applied  to  a  sale  on 
foreclosure  of  a  mortgage.  If  it  applies  to  a  mortgage,  it  as  well  applies  to  a 
deed  of  trust.  Both  are  securities  only.  The  difference  is  only  in  form.  In 
one  case  the  mortgagee  is  the  trustee;  in  the  other  a  third  person. 

The  judgment  i9  ordered  to  be  modified  in  the  court  below  by  striking  out 
the  direction  for  the  sale  without  the  right  of  redemption,  and  when  so  mod- 
ified will  stand  affirmed.    Ordered  accordingly. 

We  concur:    McEarland.  J.;  Sharpstetn.  J. 

71  Cal.  009  ~ —~ 

People  v.  Kernaghan.    (No.  20,209.) 

(Supreme  Court  of  California.    June  27,  1887.) 

h  Criminal  Practice— Instructions— Reasonable  Doubt. 

In  the  charge  to  the  jury  in  a  trial  for  murder  the  language,  "  Tour  minds  should 
be  able  to  rest  reasonably  satisfied  of  the  guilt  of  the  deendant  before  a  verdict  of 
that  character  is  given :"  and,  '*  On  the  other  hand,  however,  mere  probabilities  of 
innocence  or  doubts,  however  reasonable,  which  beset  some  minds  on  all  occasions, 
should  not  prevent  such  a  verdict," — does  not  injure  the  defeudant,  and  is  no 
ground  for  setting  aside  a  verdict  of  guilty  of  murder  in  the  first  degree,  when  the 
court  in  other  parts  of  its  charge  has  fully  and  correctly  stated  the  law  on  the  sub- 
ject of  reasonable  doubt1    Temple,  J.,  dissenting. 

JL  Homicide— Manslaughter, 

In  a  charge  to  the  jury  in  a  trial  for  murder,  after  giving  a  proper  definition  of 
manslaughter,  the  court  added  that  it  was  homicide,  "  not  excusable,  not  justifiable, 
but  yet  not  intentional."  Held  that,  as  the  intent  in  manslaughter,  if  present,  may 
be  disregarded,  in  accordance  with  the  settled  rule  in  California,  the  difference  be- 
tween the  absence  of  intention  and  the  presence  of  an  intention  which  may  be  dis- 
regarded is  too  8 light  to  be  ground  for  setting  aside  a  verdict  of  guilty  of  murder 
in  the  first  degree.    Thornton,  J.,  dissenting. 

8.  Insanity— Defense  to  Crime— Emotional  Insanity. 

It  is  not  error  to  state,  in  a  charge  upon  the  defense  of  Insanity,  that  "the  law 
rejects  the  doctrine  of  what  is  called  *  emotional  insanity.'  which  begins  on  the  eve 
of  the  criminal  act,  and  leaves  off  when  it  is  committed." 

In  bank.    Appeal  from  superior  court,  San  Francisco  county. 
Robert  Ferral  and  Clarence  Gray,  for  appellant.    Atty.  Qen.  Q.  A.  John- 
son, for  respondent. 

McFarland,  J.  The  jury  found  the  appellant  guilty  of  murder  in  the 
first  degree,  and  assigned  the  punishment  of  death.  He  now  contends  for  a 
reversal  of  the  judgment  upon  the  grounds  that  the  court  erroneously  in* 
structed  the  jury — First,  as  to  reasonable  doubt;  second,  as  to  manslaughter; 
third,  as  to  excusable  homicide;  and,  fourth,  as  to  insanity.  The  difficulties 
in  this  case  arise  mostly  out  of  the  attempt  of  the  learned  judge  of  the  court 
below  to  employ  new  and  unusual  forms  of  speech  to  state  old  principles,  the 
proper  expression  of  which  has  long  since  settled  into  well-considered  and 
well-chosen  language.  For  instance,  the  definition— or,  rather,  the  descrip- 
tion— of  "reasonable  doubt"  given  by  Chief  Justice  Shaw  in  the  Webster  Case 
has  been  adopted  by  this  court,  and  by  nearly  all  American  courts,  as  a  state- 
ment of  that  mental  condition  sufficiently  accurate.  Therefore,  where  a  nisi 
prius  court  had  given  the  language  used  by  Chief  Justice  Shaw,  and  had  con- 
fined itself  to  such  language,  we  would  be  slow  to  reverse  the  case,  although 
other  instructions  upon  the  subject,  not  objectionable,  had  been  asked  by  de- 
fendant, and  had  been  refused.  But,  in  the  case  at  bar,  the  court,  in  addition 
to  a  correct  statement  of  the  law  concerning  reasonable  doubt,  taken  substan- 
tially from  the  Webster  Case,  used  other  expressions  which  are  objectionable; 

1  Respecting  what  is  a  reasonable  doubt,  see  People  v.  Lee  Sare  Bo,  ante,  310,  and 
note;  McCullough  v.  State,  (Tex.)  5  S.  W.  Rep.  176. 
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and  the  question 'to  be  ftetermfned  is/does  It  appear  from  the  whole  charge, 
considered  as  an  entirety,  that  the  defendant  was  not  injured  by  that  part  of 
it  which,  considered  by  itself,  might  be  admitted  to  be  erroneous?  People  v. 
Doyell,  48  Cal.  93.  For  the  solemn  verdict  of  12  men,  rendered  upon  their 
oaths,  will  not  be  set  aside  for  a  mere  "slip  of  the  judge"  in  charging  them, 
when  no  prejudicial  injury  was  done  thereby. 

The  first  objection  to  the  charge  on  this  subject  is  to  the  following  lan- 
guage, which  constitutes  the  latter  clause  of  a  sentence:  "Your  minds  should 
bd  able  to  rest  reasonably  satisfied  of  the  guilt  of  the  defendant  before  a  ver- 
dict of  that  character  is  given."  "Reasonably  satisfied,"  as  here  used,  is  un- 
doubtedly an  unfortunate  expression.  If  it  had  stood  alone,  it  might  possibly 
have  been  understood  by  the  jury  as  meaning  "satisfied  by  a  preponderance  of 
evidence."  But  how  could  that  be  when  the  court  had  repeatedly  told  them 
that  they  must  be  convinced  of  defendant's  guilt  beyond  a  reasonable  doubt, 
and  when,  in  a  former  part  of  the  very  sentence  in  which  the  objectionable 
words  occur,  it  had  said  that  "the  probability  of  guilt  outweighing  the  prob- 
ability of  innocence"  was  not  sufficient  to  warrant  a  conviction?  Keeping 
the  whole  charge  in  view,  the  jury  could  not  have  understood  the  words  "rea- 
sonably satisfied"  other  than  as  an  equivalent  of  the  phrase  "satisfied  beyond 
a  reasonable  doubt."  We  do  not  think,  therefore,  that  this  objection  to  the 
charge  should  work  a  reversal  of  the  Judgment. 

The  other  main  objection  on  this  point  is  directed  to  the  following  language, 
which  constitutes  the  first  clause  of  a  sentence:  "On  the  other  hand,  however, 
mere  probabilities  of  innocence  or  doubts,  however  reasonable,  which  beset 
some  minds  on  all  occasions,  should  not  prevent  such  a  verdict."  To  this 
language,  standing  by  itself,  we  can  attach  no  definite  meaning,  and  it  is  not 
to  be  presumed  that  the  jury  conld,  or  that  they  did,  attach  a  meaning  to  it 
prejudicial  to  defendant.  The  latter  part  of  the  sentence  is  as  follows:  "But 
if  the  whole  testimony  in  the  case  produces  in  your  minds  this  degree  of  con- 
viction of  the  guilt  of  the  defendant, — that  is,  "satisfies  you  beyond  a  reason- 
able doubt  of  his  guilt, — it  is  your  duty  to  say  so  by  your  verdict;  if  it  does 
not,  it  is  your  duty  to  say,  not  guilty." 

It  must  be  remembered  that  the  court,  in  other  parts  of  its  charge,  had  fully 
and  correctly  stated  the  law  on  the  subject  of  reasonable  doubt.  Among  other 
things,  having  said  that  the  doubt  was  not  sufficient  if  merely  "chimerical, 
or  based  on  groundless  conjectures,"  it  correctly  defined  reasonable  doubt  as 
"that  state  of  the  case  which,  after  an  entire  consideration  and  comparison  of 
all  the  evidence,  leaves  the  minds  of  the  jurors  in  that  condition  that  they 
cannot  say  they  feel  an  abiding  conviction  to  a  moral  certainty  of  the  truth  of 
the  charge."  The  practical  administration  of  justice  should  not  be  allowed 
to  depend  too  much  upon  nico  questions  in  philology.  In  a  case  like  the  one 
at  bar  the  real  question  should  be,  was  the  correct  exposition  of  the  law  given 
in  the  main  body  of  the  charge  so  qualified  by  the  injudicious  expressions 
complained  of  as  to  impair  its  truthfulness  as 'a  whole?  We  think  that  this 
question,  put  in  this  case  upon  the  point  under  discussion,  should  be  answered 
in  the  negative;  although,  of  course,  we  cannot  commend  all  that  was  said 
in  the  instructions. 

The  charge  of  the  court  on  the  subject  of  manslaughter  is  correct,  with  the 
exception  of  the  use  of  the  words  "not  intentional."  After  giving  a  proper 
definition  of  manslaughter,  and  saying  that  "the  distinguishing  feature  be- 
tween murder  and  manslaughter  is  the  presence  or  absence  of  malice,"  the 
court  adds  as  follows:  "In  other  words,  gentlemen,  manslaughter  ia  a  homi- 
cide, not  excusable,  not  justifiable,  but  yet  not  intentional."  The  latter  part 
pf  this  language  is,  in  one  sense,  inconsistent  with  former  decisions  of  this 
court.  It  has  been  held  by  some  eminent  jurists  that  the  sudden,  irresistible 
passion,  overcoming  the  reason,  and  deadening  the  conscience  to  the  voice  of 
humanity,  which  reduces  unlawful  homicide  to  manslaughter,  is  inconsistent 
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with  the  notion  of  intention.  And  while  this  court  has  said  in  People  v. 
Freel,  48  Cai.  436,  that  the  intent  to  kill  may  be  preseut  in  manslaughter, 
yet,  in  the  same  case,  it  said  that  "the  law,  out  of  forbearance  for  the  weak- 
ness of  human  nature,  will  disregard  the  actual  intent. "  In  People  v.  Boy  ell  % 
48  Cal.  96,  this  court  uses  the  same  expression;  and  in  discussing  the  distinc- 
tion between  murder  in  the  second  degree  and  manslaughter,  says:  "In  the 
former  cases  the  slayer  is  presumed  to  be  actuated  by  an  intent  which  may 
not  exist;  in  the  latter,  out  of  forbearance  for  the  weakness  of  human  nature, 
the  slayer  is  presumed  not  be  actuated  by  an  intent  to  kill,  although  such  in- 
tent may,  in  fact,  exist."  Now,  the  distinction  between  no  intent  at  all,  and 
an  intent  which  the  law  "disregards,"  and  by  which  the  slayer  is  "presumed 
not  to  be  actuated,"  is. a  very  slight  basis  for  the  reversal  of  a  judgment. 
And  the  distinction  becomes  less  apparent  when  we  consider  that  one  of  the 
definitions  of  malice  given  in  section  7,  Fen.  Code,  is  "an  intent  to  do  a 
wrongful  act,  established  either  by  proof  or  presumption  of  law;"  and  that, 
in  section  188,  practically  the  same  definition  is  given,  although,  in  dividing 
malice  into  express  and  implied,  the  former  is  described  as  existing  when  the 
"intention"  to  kill  is  "manifested"  by  direct  proof,  and  in  the  latter  as  rest- 
ing on  a  "presumption  of  law."  Indeed,  the  primary  and  generally  received 
legal  definition  of  malice  includes  the  notion  of  intent.  Some  of  the  common 
definitions  are,  "the  doing  of  a  wrongful  act  intentionally,  without  just  cause 
or  excuse;"  a  "conscious  violation  of  law;"  "the  intent  from  which  flows  any 
unlawful  and  injurious  act,  committed  without  legal  justification."  2  Bouv. 
Law  Diet.  33,  and  cases  there  cited.  It  is  difficult,  therefore,  to  reconcile  the 
absence  of  malice  with  the  presence  of  an  intent  to  kill;  and  we  would  hesi- 
tate to  set  aside  a  verdict  on  such  a  delicate  distinction,  even  in  a  case  where 
it  was  apparent  that  the  jury  may  have  had  doubts  which  involved  the  bound- 
ary line  between  manslaughter  and  murder  in  the  second  degree.  But,  in 
the  case  at  bar,  there  were  evidently  no  such  doubts.  The  evidence  tending 
to  reduce  the  crime  to  manslaughter  was  of  the  very  slightest  character;  and 
the  jury,  passing  over  murder  in  the  second  degree,  not  only  found  the  de- 
fendant guilty  of  murder  in  the  first  degree,  but  imposed  the  extreme  penalty 
of  death,  when  it  was  in  their  discretion  to  assign  the  punishment  of  impris- 
onment for  life.  Under  these  circumstances  we  are  of  the  opinion  that  the 
judgment  should  not  be  reversed  for  the  alleged  error  here  under  discussion. 
With  respect  to  the  charge  of  the  court  on  the  subjects  of  excusable  homi- 
cide and  insanity,1  we  deem  it  necessary  to  say,  only,  that  in  our  opinion  it 

'The  instruction  referred  to  Is  as  follows :  "One  of  the  defenses  interposed,  as  I  un- 
derstand it,  is  the  plea  of  insanity ;  or,  in  other  words,  under  a  plea  of  not  guilty,  the 
defendant  may  interpose  several  defenses.  He  may  rely  upon  insanity  existing  at  the 
time  of  the  alleged  offense,  and  at  the  same  time  he  may  rely  upon  self-defense,  or 
that  the  act  was  excusable  or  justifiable ,  and  it  is  for  you  to  determine,  from  all  the 
evidence  in  the  case,  the  validity  of  any  defense  he  may  have  interposed.  All  men 
have  not  the  same  mental  force  or  characteristics,  nor  is  the  same  man  at  all  times  in 
the  same  condition  as  to  his  mental  force  or  physical  strength.  His  faculties  may  be 
impaired  or  diminished  by  sickness  or  bodily  ailment,  or  by  certain  causes  calculated 
to  disturb  or  influence  his  passions;  yet,  if  he  be  in  possession  of  his  senses,  and  able 
to  judge  of  the  moral  qualities  of  his  acts,  and  of  the  particular  act  for  which  he  is  ar- 
raigned, and  to  distinguish  between  right  and  wrong  in  regard  to  it,  he  is  morally  and 
legally  responsible  for  his  conduct,  and  amenable  to  the  laws  of  the  land.  It  is  claimed, 
as  I  understand  it,  on  the  part  of  the  defendant,  that  if  be  killed  this  Martha  A.  Hood. 
as  alleged  in  the  information,  that  he  was  mentally  unconscious  of  the  act  in  which  he 
was  engaged,  and  legally  irresponsible  for  it.  Insanity  is  a  valid  defense,  if  satisfac- 
torily shown  by  the  evidence.  If  the  defendant  was  not  in  the  possession  of  his  fac- 
ulties, was  at  the  time  incapable  of  distinguishing  between  right  and  wrong  in  regard 
to  the  transaction,  or  of  appreciating  the  moral  qualities  of  his  act,  and  the  evidence 
satisfies  you  this  is  so,  then  he  is  not  responsible,  and  should  -e  acquitted.  You  are 
to  judge  of  the  character  and  quality  of  the  defendant's  acts,  his  state  of  mind,  as  evi- 
denced by  his  conduct,  declarations,  acts,  temperament,  disposition,  the  influence  which 
produces  it,  and  all  other  circumstances  which  have  been  shown  before  you,  and  all 
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was  not  erroneous.    This  court  has  frequently  warned  the  Judges  of  trial 
courts  against  the  dangers  of  lengthy  and  ill-considered  instructions  to  juries 
in  criminal  cases.     We  here  repeat  the  admonition, — with  little  hope,  how- 
ever, that  it  will  be  heeded. 
Judgment  and  order  denying  a  new  trial  affirmed. 

I  concur:    Paterson,  J. 

We  concur  in  the  judgment:    Searls,  0.  J.;  McKinsthy,  J. 

Temple,  J.,  {dissenting.)  I  dissent.  I  think  the  judgment  should  be  re- 
versed. I  think  there  was  harmful  error  in  the  instruction  in  regard  to  rea- 
sonable doubt.  It  is  true,  the  jury  were  also  fully  and  correctly  instructed 
upon  this  subject;  that  is,  the  other  instructions  given  would  have  been  cor- 
rect if  they  had  not  been  qualified  by  the  erroneous  one  complained  of.  I  see 
no  possible  purpose  in  the  instruction  unless  it  was  intended  to  direct  the  jury 
as  to  the  proper  understanding  of  those  given  at  the  request  of  defendant.  It 
must  have  been  understood,  and  it  was  probably  intended  it  should  be,  as 

are  important  subjects  for  you  to  consider  in  determining  whether  the  defendant  was 
sane  or  insane  at  the  time  of  the  commission  of  the  alleged  offense,  if  you  find  that  he 
did  commit  it;  and  it  is  your  duty,  gentlemen,  to  bring  your  personal  knowledge  of 
human  nature,  the  tendency  of  the  human  mind,  to  bear  upon  all  the  evidence  in  the 
case, — all  facts  proved  or  admitted  before  you,  the  acts  and  conduct  of  the  defendant 
at  the  time,  before,  and  subsequent  to  the  alleged  commission  of  the  offense ;  and,  in 
order  to  hold  defendant  criminally  responsible,  you  must  be  satisfied  that  he  has  suffi- 
cient mental  capacity  to  distinguish  between  right  and  wrong,  as  applied  to  the  act  he 
was  about  to  commit,  and  was  conscious  that  he  was  doing  wrong.  I  will  here  state, 
gentlemen,  that  frenzy  arising  from  the  passion  of  anger,  hatred,  or  revenge,  no  mat- 
ter how  furious,  if  not  the  result  of  a  diseased  mind,  is  not  legal  insanity.  You  must 
not  confound  anger  or  wrath  with  actual  insanity;  because,  however  absurd  or  un- 
reasonable that  may  be,  or  a  man  may  act  when  suddenly  angered,  if  his  mind  is  not 
absolutely  deranged,  it  is  not  a  legal  excuse  for  the  violation  of  the  law.  The  law 
recognizes  partial,  as  well  as  general,  insanity;  that  is,  that  a  person  may  be  insane 
on  one  or  more  subjects,  and  sane  as  to  the  others,  and  that  he  may  be  laboring  under 
a  mental  aberration  in  regard  to  some  matter  regarding  a  particular  person  or  tiling, 
and  generally  sane  as  to  all  other  subjects.  The  law  presumes  everybody  sane  and  re- 
sponsible for  his  acts  until  the  contrary  is  shown  by  the  evidence;  and,  when  insan- 
ity is  set  up  as  a  defense  to  an  alleged  criminal  act,  the  burden  of  proving  it  is  upon 
the  defendant  to  show,  by  a  preponderance  of  evidence,  that  he  was  affected  by  insanity 
at  the  time  of  his  act,  to  such  extent  that  he  did  not  know  what  he  was  doing  was 
wrong.  You  will  therefore  understand,  gentlemen,  that  where  insanity  is  relied  upon 
as  a  defense,  that,  as  I  have  before  stated,  the  burden  of  proof  is  upon  the  defendant, 
and  the  proof  must  be  such  in  amount  that,  if  the  single  issue  of  sanity  or  insanity 
Bhould  be  submitted  to  a  jury  in  a  civil  case,  they  must  find  that  he  was  insane.  A  man 
may  be  of  sound  mind.  He  may  be  insane  in  many  respects, — indeed,  he  may  be  a 
monomaniac  on  any  given  subject, — and  yet  his  mind  may  be  sane  in  all  other  respects. 
Such  a  man,  though  quite  capable  of  judging  between  right  and  wrong  in  regard  to  an 
act  of  the  nature  of  that  of  which  he  might  be  accused,  cannot  be  said  to  be  possessed  of 
a  sound  intellect;  yet  he  would  be  held  responsible  for  the  commission  of  a  criminal 
act,  except  in  a  case  where  his  peculiar  unsoundness  or  monomania  was  involved. 
The  law,  therefore,  does  not  require,  as  a  condition  on  which  criminal  responsibility 
■hall  follow  the  commission  of  a  crime,  the  possession  of  all  the  faculties  with  full 
vigor,  or  a  mind  wholly  unimpaired  by  disease.  But,  to  establish  a  defense  on  the 
ground  of  insanity  on  a  criminal  charge,  you  must  be  satisfied,  as  I  have  before  re- 
marked, by  a  preponderance  of  proof,  that,  at  the  time  of  committing  the  act  charged, 
the  accused  was  laboring  under  such  a  defect  of  reason  from  a  diseased  mind  as  not  to 
know  the  nature  and  quality  of  the  act  that  he  was  doing,  or,  if  he  did  know  it,  that  he 
did  not  know  it,— that  he  did  not  know  what  he  was  doing  was  wrong.  The  law  rejects 
the  doctrine  of  what  is  called  'emotional  insanity,'  which  begins  on  the  eve  of  the 
criminal  act,  and  leaves  off  and  ends  when  it  is  committed.  Insanity  is  a  manifestation 
of  a  disease  of  the  brain;  and  the  doctrine  that  an  individual  can  be  entirely  sane  the 
moment  before  and  after  the  act  was  committed,  and  yet  insaue  at  the  instant  the  act 
was  committed,  is  contrary  to  every  principle  of  law  and  sense.  In  this  state  the  law 
is  well  settled  that  a  morbid  state  of  passion,  though  unsettling  the  moral  system,  the 
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qualifying  the  other  instructions  upon  the  same  subject.  For  instance,  the 
jury  were  told  that  they  must  be  satisfied  of  the  guilt  of  the  defendant  beyond 
a  reasonable  doubt;  that  they  must  have  an  abiding  conviction,  to  a  moral 
certainty,  of  his  guilt,  etc.,  but  also  that  such  degree  of  conviction  was  con- 
sistent with  a  well-founded  doubt,  and  with  a  mere  probability  of  innocence, 
however  reasonable,  and  that,  after  all,  to  be  satisfied  beyond  a  reasonable 
doubt  only  meant  that  they  should  be  reasonably,  satisfied ;  that  is,  that  the 
degree  of  certainty  was  only  that  required  in  civil  cases,  which  merely  con- 
sists in  ascertaining  the  preponderance  of  evidence, — was,  in  fact,  something 
less;  was  even  consistent  with  a  reasonable  probability  of  innocence. 

I  readily  admit  that  a  case  should  not  be  reversed  because  the  judge,  in 
some  part  of  his  charge,  has  omitted  a  needed  qualification  of  some  propo- 
sition, if  it  has  been  elsewhere  supplied,  and  we  can  see  that  on  the  whole  the 
jury  has  not  been  misled.  Here,  however,  I  am  unable  to  resist  the  impres- 
sion that  the  judge  intended  to  lessen  the  effect  of  the  forcible,  though  cor- 
rect, statement  of  the  doctrine  of  reasonable  doubt  in  the  instruction  asked 
for,  and  that  it  probably  did  have  that  effect.    I  presume  the  judge  used  the 

mental  faculties  remaining  meanwhile  in  a  normal,  healthy  condition,  does  not  excuse 
a  relaxation.  Indeed,  emotional  insanity,  consisting  of  an  irresistible  impulse,  co- 
existing with  mental  sanity,  is  no  defense  to  a  criminal  charge.  If  you  believe,  from 
the  evidence  in  the  case,  that  the  defendant  was  affected,  and  had  an  insane  impulse  to 
kill  the  deceased,  but  he  could  have  successfully  resisted  it,  he  should  have  done  so, 
and,  if  he  did  not  do  it,  he  is  criminally  responsible  for  the  act.  Whether  he  had  any 
such  impulse,  and  whether  he  could  have  resisted  it,  are  questions  for  you.  gentlemen, 
alone  to  determine.  You  are  not  to  acquit  the  defendant  on  the  ground  of  insanity  un- 
less you  are  satisfied,  by  a  preponderance  of  evidence,  that  the  killing  of  the  deceased 
was  produced  by  mental  disease.  It  matters  not,  however,  what  the  cause  of  the  disease 
may  be,  if  it  is  proved  that  the  defendant  did  the  killing  in  a  moment  of  insanity.  In 
such  case  he  is  not  responsible  or  guilty.  But  if  you  believe,  from  all  the  evidence  and 
circumstances  in  the  case,  that  the  defendant  was  in  possession  of  a  sound  mind,  and 
allowed  his  passion  to  escape  control,  he  cannot  claim  from  such  acts  the  protection  of 
insanity;  for  criminal  laws  are  passed  and  enforced  to  restrain  the  evil  passion  of  menR 
and  it  is  no  defense  to  an  action  to  say  that  the  defendant,  though  of  sound  mind,  was 
carried  away  by  rage  and  ungovernable  passion.  If  his  mind  was  not  diseased  to  such 
an  extent  as  to  deprive  him  of  self-control,  he  is  bound  to  govern  and  control  his 
actions,  and  if  he  gives  way  to  his  passions,  and  takes  human  life  without  cause,  he 
must  answer  for  his  acts,  and  be  held  to  strict  accountability. 

"Again,  the  law  does  not  recognize  a  form  of  insanity  in  which  the  capacity  of  dis- 
tinguishing between  right  and  wrong  exists,  with  the  power  of  choosing  between  them. 
A  criminal  cannot  be  excused  upon  the  ground  of  an  irresistible  impulse,  when  the  of- 
fender has  the  ability  to  discover  and  exercise  and  see  his  legal  and  moral  duty  in  re- 
spect to  it.  The  law  assumes  and  commands  that  one  not  insane  can  and  must  control 
his  impulses,  and  holds  him  responsible  if  he  does  not,.  You.  will  observe,  gentlemen, 
from  what  I  have  already  said,  that  in  a  criminal  case,  if  the  defendant  relies  upon  in- 
sanity aa  a  defense,  the  burden  of  proof  is  cast  upon  him;  that  the  allegation  of  insan- 
ity is  an  affirmative  proposition,  which  must  be  proved  to  your  satisfaction,  to  over- 
come the  presumption  of  sanity.  Of  course,  you  will  understand  that  this  may  be 
established  by  a  preponderance  of  proof.  By  a  preponderance  of  proof  I  do  not  mean 
the  greater  number  of  witnesses  on  one  side  or  the  other  which  do  not  produce  convic- 
tion in  your  mind,  as  against  a  less  number  whose  testimony  does  produce  such  con- 
viction ;  but  by  a  preponderance  of  proof  I  mean  and  intend  that  you  should  under- 
stand the  greater  weight  of  evidence  which  satisfies  your  minds  of  the  truth  of  the  prop-* 
oeition  in  support  of  which  it  was  given. 

"And  in  conclusion,  gentlemen,  of  this  branch  of  our  instructions,  I  will  again  say 
that  the  test  of  insanity  in  a  case  like  the  one  at  bar,  and  which  will  excuse  the  com- 
mission of  a  crime,  is  whether  the  accused,  at  the  time  of  the  commission  thereof,  was 
conscious  that  he  was  doing  what  he  ought  not  to  do ;  or,  in  other  words,  was  the  in- 
sanity of  the  defendant,  if  any  such  has  been  shown,  such  a  diseased  and  deranged 
condition  of  the  mental  faculties  as  to  render  him  incapable  of  distinguishing  between 
right  and  wrong  in  relation  to  the  act  with  which  he  is  charged?  If  you. are  satisfied 
or  this  by  a  preponderance  of  the  testimony,  then  he  is  not  criminally  responsible  for 
any  act  which  be  may  have  committed.  But,  on  the  contrary,  unless  you  are  satisfied 
of  this  by  a  preponderance  of  testimony,  then  he  is  not  relieved  from  any  criminal  re- 
sponsibility of  any  act  which  he  may  have  committed." 
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word  "probability**  of  innocence  by  inadvertence,  intending  to  say  a  "mere 
possibility  of  innocence.'*  The  judge's  probable  intentions,  however,  do  not 
sure  the  error. 

I  do  not  think  there  was  harmful  error  in  the  instruction  in  regard  to  man- 
slaughter. The  jury  were  told  manslaughter  is  a  homicide,  not  excusable,  not 
justifiable,  but  yet  not  intentional.  Other  instructions  fully  and  correctly 
defining  manslaughter  were  also  given.  Applying  the  erroneous  definition 
to  the  true  one,  as  a  qualification,  they  were  told  voluntary  manslaughter  is 
the  unlawful  killing  of  a  human  being,  without  malice,  upon  a  .sudden  quar- 
rel or  heat  of  passion,  but  is  unintentional.  Now,  if  this  definition  involves 
a  contradiction  in  terms,  it  is  still  but  a  harmless  one.  It  simply  tells  the 
jury  that  an  unlawful  homicide,  without  malice,  in  a  sudden  heat  of  passion, 
is  not  intentional.  It  creates  no  confusion,  and  leaves  no  doubt  as  to  the 
nature  of  the  acts  constituting  voluntary  manslaughter. 

But  whether  it  can  properly  be  said  that  no  homicide  is  intentional*  when 
committed  without  malice,  under  an  irresistible  passion  caused  by  a  sudden 
and  sufficient  provocation,  when  there  has  not  been  time  for  reason  to  resume 
its  sway,  is  merely  a  question  as  to  the  use  of  words.  If  there  had  been  suf- 
ficient time  for  the  voice  of  reason  and  humanity  to  be  heard*  the  killing  will 
be  attributed  to  malice.  Does  that  not  mean  that  the  provocation,  the  irresisti- 
ble passion,  and  the  rapidity  with  which  the  act  follows,  preclude  the  idea  of 
intention;  that  such  intent,  if  it  exist,  has  not  been  realized  in  the  judging 
mind,  or  recognized  by  the  conscience,  and  therefore  does  not,  in  law  or  rea- 
son, amount  to  an  intent?  The  definition  of  malice  in  the  Penal  Code  would 
seem  to  favor  this  view.  Section  7,  Pen.  Code.  One  of  the  definitions  of 
malice  there  given  is,  "an  intent  to  do  a  wrongful  act."  If  the  killing  be 
unlawful  and  intentional,  it  is  difficult  to  comprehend  how  it  can  be  otherwise 
than  malicious.    There  certainly  would  be  an  intent  to  do  a  wrongful  act. 

At  all  events,  it  seems  to  me  that  it  is  merely  a  choice  between  different 
forms  of  expression,  whether  we  say  that  voluntary  manslaughter  is  inten- 
tional, but  because  of  the  irresistible  passion,  upon  a  sufficient  provocation, 
and  the  lack  of  time  for  reflection,  out  of  compassion  for  the  weakness  of 
human  nature,  the  law  attributes  the  act  to  the  passion;  or  that  the  sudden 
heat  of  passion  is  followed  so  quickly  by  the  act  as  to  preclude  the  idea  of 
intention.  The  essential  elements  of  the  crime  are  the  same.  I  do  not  think 
the  case  should  be  reversed  for  that  portion  of  the  charge  in  regard  to  emo- 
tional insanity. 

To  my  mind,  however,  it  resembles  more  the  testimony  of  a  medical  expert 
than  the  charge  of  a  court.  It  is  not  a  statement  of  the  doctrine  of  the  case 
of  People  v.  Hoin,  62  Cal.  120.  That  case  merely  says  irresistible  impulse, 
if  it  exists,  does  not  constitute  the  insanity  which  is  a  legal  defense.  The 
court  there  left  the  question  whether  it  could  exist  to  be  determined  as  a  fact 
from  evidence.  Here  the  court  announces  as  a  fact  that  one  cannot  be  en- 
tirely sane  a  moment  before  and  after  the  criminal  act,  and  insane  at  the  time. 
It  is  also  announced  that  there  may  be  a  morbid  state  of  passion  which  would 
unsettle  the  moral  system,  while  the  mental  faculties  remain  in  a  normal  and 
healthy  condition.    That  may  all  be  true,  but  it  is  not  matter  of  law* 

I  think  the  judgment  should  be  reversed  for  the  reasons  given. 

Thornton,  J.,  {dissenting.)  I  dissent.  We  have  examined  the  charge  of 
the  court  upon  the  question  of  reasonable  doubt,  and  are  of  opinion  that  it 
contains  nothing  which  calls  for  a  reversal.  The  direction  on  this  point  must 
be  considered  in  its  entirety;  and  if  the  whole  charge,  taken  together,  with- 
out giving  a  strained  meaning  to  any  portion  of  the  language  employed,  har- 
monizes, and  fairly  and  correctly  presents  the  law  bearing  on  the  point,  the 
judgment  should  not  be  disturbed  because  some  of  the  words  of  the  charge, 
taken  by  themselves,  do  not  fully  present  the  rule  which  is  to  be  gathered 
Cal.Rep.  11-15  P.— 46 
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from  the  whole  text  of  the  direction.  People  v.  DoyeU,  48  Cal.  93.  In  this 
view,  we  find  nothing  contradictory  in  the  direction  given  as  to  reasonable 
doubt. 

The  charge  on  the  point  above  referred  to  is  certainly,  as  to  some  expressions 
used  in  it,  obnoxious  to  criticism.  For  instance,  the  learned  judge  of  the 
trial  court  told  the  jury:  "It  is  not  every  possible  doubt,  however  slight,  or 
however  well  founded,  which  should  prevent  a  verdict  of  guilty;  but  a  doubt, 
to  have  that  effect,  must  be  a  reasonable  one,  arising  from  the  evidence  in  the 
case, — that  is,  it  must  be  founded  in  reason,  arising  out  of  the  evidence, 
which  leaves  a  rational  uncertainty  as  to  his  guilt  which  nothing  else  in  the 
case  removes."  Then  follows  this  language:  "The  degree  of  conviction,  in 
any  mind,  of  the  guilt  of  the  defendant,  should  be  something  more  than 
the  mere  probability  of  guilt  outweighing  the  probability  of  innocence.  Your 
minds  should  be  able  to  rest  reasonably  satisfied  of  the  guilt  of  the  defendant 
before  a  verdict  of  that  character  is  given. "  The  court  further  said :  "  On  the 
other  hand,  however,  mere  probabilities  of  innocence,  or  doubts,  however  rea- 
sonable, which  beset  some  minds  on  all  occasions,  should  not  prevent  such  a 
verdict;  but  if  the  whole  testimony  in  the  case  produces  in  your  minds  this 
degree  of  conviction  of  the  guilt  of  the  defendant, — that  is,  satisfies  you  be- 
yond a  reasonable  doubt  of  his  guilt, — it  is  your  duty  to  say  so  by  your  ver- 
dict; if  it  does  not,  it  is  your  duty  to  say,  not  guilty. " 

What  is  meant  by  a  well-founded  doubt,  which  should  prevent  a  verdict  of 
guilty,  taken  by  itself,  would  present  a  singular  question  of  law.  But  it  is 
clearly  explained  by  the  clause  which  immediately  follows.  So  also  the  words 
11  doubts  however  reasonable"  are  clearly  explained  by  the  words  which  follow. 
The  words  "reasonably  satisfied,"  conceding  that  they,  by  themselves,  define 
only  a  preponderance  of  evidence,  and  that  the  jury  were  told  that  they  could 
rest  a  verdict  of  guilty  on  such  preponderance,  such  a  gloss  is  removed  by  the 
language  which  follows,  and  the  clear  direction  that  reasonable  doubt  "is 
that  state  of  the  case  which,  after  an  entire  consideration  and  comparison  of 
all  the  evidence,  leaves  the  minds  of  the  jurors  in  that  condition  that  they 
cannot  say  they  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth 
of  the  charge." 

It  seems  to  us  that  the  learned  judge  of  the  trial  court  used  the  expressions 
"doubts  *  *  *  well  founded"  and  "doubts,  however  reasonable,"  with 
reference  to  doubts  which  might  arise  on  a  consideration  of  the  evidence  less 
than  the  whole,— -on  a  consideration  which  might  be  called  partial,  and  not 
embracing  the  testimony  in  the  case  in  its  entirety. 

While  we  will  not  reverse  for  the  expressions  in  the  charge  above  given, 
and  hold  that  the  charge,  as  a  whole,  is  not  erroneous  on  the  point  of  reason- 
able doubt,  we  feel  bound  to  say  that  we  cannot  commend  it.  And  we  think 
it  proper  to  admonish  the  judges  of  the  trial  courts  to  follow  the  beaten  paths 
of  the  law,  to  instruct  the  jury  in  the  formula  of  words  well  settled  in  this 
court,  and  refrain  from  the  use  of  expressions  in  their  directions  which  pre- 
sent questions  on  which  appeals  will  be  generally  taken,  and  may  sometimes 
demand  a  reversal  of  a  judgment.  It  is  safe  to  travel  along  the  beaten  paths, 
— ire  super  antiquas  vias.  It  is  dangerous  to  attempt  to  hew  out  a  new  one, 
when  the  old  way  lies  patent  before  one.  We  are  not  convinced  as  yet  that 
the  directions  as  to  reasonable  doubt  sanctioned  by  this  and  other  courts  can 
be  improved ;  and  we  feel  an  abiding  conviction,  beyond  a  reasonable  doubt, 
that  this  attempt  to  improve  on  the  approved  directions  in  this  case  was  not 
a  success. 

It  is  contended  that  the  court  erred  in  giving  the  direction  which  follows: 
"Manslaughter  is  the  unlawful  killing  of  a  human  being  without  malice.  It 
is  of  two  kinds:  First,  voluntary,  upon  a  sudden  quarrel  or  heat  of  passion; 
second,  involuntary,  in  the  commission  of  an  unlawful  act,  not  amounting  to  a 
felony,  or  in  the  commission  of  a  lawful  act,  which  might  produce  death  in 
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an  unlawful  manner,  or  without  due  caution  or  circumspection.  The  distin- 
guishing feature  between  murder  and  manslaughter  is  the  presence  or  ab- 
sence of  malice.  If  malice  enters  into  the  unlawful  act  by  which  death  is 
caused,  it  is  murder;  but  if  malice  is  wanting,  it  is  manslaughter.  In  other 
words,  gentlemen,  manslaughter  is  a  homicide,  not  excusable,  not  justifiable, 
but  yet  not  intentional. "  The  court,  having  thus  given  the  definition  of  man- 
slaughter in  its  phases  as  voluntary  and  involuntary,  concludes  on  this  point 
by  telling  the  jury  that  " manslaughter  is  a  homicide,  not  excusable,  not  jus- 
tiflable,  but  yet  not  intentional." 

How  the  learned  judge  of  the  court  below  could  say  to  the  jury  that  man- 
slaughter, a  species  of  homicide,  could  be  voluntary,  and,  if  intentional,  was 
not  manslaughter,  is  a  question  defying  solution.  This  latter  direction,  pred- 
icatory  of  manslaughter,  that  to  constitute  it  the  homicide  must  be  uninten- 
tional, is  in  direct  contradiction  of  the  former  portion  of  the  direction  that  it 
could  be  voluntary,  and  contrary  to  the  definition  of  it  given  by  the  Code, 
which  is  quoted  in  the  first  part  of  the  direction,  (Pen.  Code,  §  192,)  which  is 
as  follows:  " Manslaughter  is  the  unlawful  killing  of  a  human  being  without 
malice,"  and  one  kind  of  it  may  be  "voluntary,  upon  a  sudden  quarrel  or 
heat  of  passion."  To  say  that  manslaughter  must  be  "not  intentional"  is  in 
effect  to  say  that  it  cannot  be  voluntary.  It  cannot  be  unintentional  if  it  is 
voluntary.  A  voluntary  homicide,  upon  a  sudden  quarrel  or  heat  of  passion, 
is  manslaughter.  It  must  be  with  a  will  or  volition  to  kill.  When  there  is 
volition  there  is  intention.  To  predicate  of  volition  that  it  is  unintentional 
is  to  say  that  volition  must  be  involuntary,  L  e.,  without  volition,  which  is, 
in  terms,  a  plain  contradiction  and  a  solecism.  This  court  has  so  held  in 
People  v.  Freel,  48  Cal.  436,  cited  approvingly  in  People  v.  Crowey,  56  Cal. 
42,43. 

In  FreeVs  Case,  the  question  arose  on  a  direction  to  the  jury  in  these  words: 
"You  will  also  observe  that  the  difference  between  murder  and  manslaughter 
is  that  in  manslaughter  there  is  no  intention  whatever  either  to  kill  or  do 
bodily  harm.  The  killing  is  the  unintentional  result  of  a  sudden  heat  of  pas- 
sion, or  of  an  unlawful  act  committed  without  due  caution  or  circumspection." 
Of  this  direction  the  court  said:  "This  is  clearly  erroneous.  Whether  the 
homicide  amounts  to  murder,  or  manslaughter  merely,  does  not  depend  upon 
the  presence  or  absence  of  the  intent  to  kill.  In  either  case  there  may  be  a 
present  intention  to  kill  at  the  moment  of  the  commission  of  the  act.*  But 
when  the  mortal  blow  is  struck  in  the  heat  of  passion,  excited  by  a  quarrel, 
sudden,  and  of  sufficient  violence  to  amount  to  adequate  provocation,  the  law, 
out  of  forbearance  for  the  weakness  of  human  nature,  will  disregard  the  act- 
ual intent  and  will  reduce  the  offense  to  manslaughter.  In  such  case,  al- 
though the  intent  to  kill  exists,  it  is  not  that  deliberate  and  malicious  intent 
which  is  an  essential  element  in  the  crime  of  murder."    48  Cal.  437. 

But  it  is  said  that,  conceding  the  instruction  to  be  erroneous,  the  defendant 
was  not  injured  by  it,  as  the  jury  found  him  guilty  of  murder.  Injury  is  al- 
ways presumed  from  error,  and  it  must  be  held  that  injury  was  done  defend- 
ant, unless  the  record  shows  that  it  was  not.  That  is  not  the  case  here. 
Though  there  is  evidence  of  threats  and  of  deliberation,  still  there  is  testimony 
which,  in  our  judgment,  calls  for  a  proper  definition  of  manslaughter.  The 
testimony  shows  that  defendant  ordered  the  person  slain  out  of  his  house,  and 
that  she  refused  to  go;  that  he  took  hold  of  her  to  put  her  out,  when  she  seized 
a  hammer  which  he  had  in  his  pocket,  and  struck  him  on  the  head  with  it. 
Under  these  circumstances,  we  are  of  opinion  that  the  defendant  had  a  right 
to  have  the  offense  of  manslaughter  correctly  defined  to  the  jury,  which  was 
not  done  here. 

This  is  no  merely  technical  point.  It  is  one  of  substantial  importance. 
Indeed,  it  may  have  caused  the  conviction  of  the  defendant,  for  the  instruc- 
tion given  was  equivalent  to  a  direction  to  the  jury  that,  if  the  killing  was  in- 
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tentionally  done,  it  was  murder.  And  as  the  evidence  showed  without  a 
doubt  the  blows  were  intentionally  given  from  which  death  resulted,  the 
jury,  if  they  obeyed  the  instruction,  could  have  found  no  other  verdict  than 
that  which  affirmed  that  defendant  was  guilty  of  murder. 

The  court  did  not  err  in  using  this  language  to  the  jury  in  the  connection 
in  which  it  was  used:  "But  the  killing  is  not  excusable,  if  it  was  apparent 
to  the  party  killing  at  the  time  the  act  was  committed,  or  would  have  been 
apparent  to  a  reasonable  man  in  his  place  and  situation  and  stead,  the  crime 
resisted  could  have  been  prevented  or  arrested  by  other  means. "  The  words 
just  quoted  were  employed  to  qualify  the  following,  which  preceded  them: 
"The  law  authorizes  the  killing  of  one  who  is  in  the  act  of  committing  a  for- 
cible felony,  and  even  one  who  appears  to  be  in  the  act  of  doing  so,  for  the 
purpose  of  prevention  and  not  punishment,  but  the  killing  is  not  punishment. n 
It  is  manifest  here  that  the  direction  intended  was  in  relation  to  the  killing  of 
a  person  to  prevent  his  committing  a  crime,  and  in  that  view  the  language  ob- 
jected to  was  not  objectionable. 

A  point  is  raised  in  regard  to  some  of  the  language  used  in  the  charge  in 
regard  to  the  defense  of  insanity.  The  law  as  affirmed  in  it  was  correctly  laid 
down  and  explained,  in  accordance  with  the  ruling  of  this  court  in  People  v. 
Hoin,  62  Cal.  120.  The  rule  of  the  case  cited  will  be  adhered  to  by  this  court, 
and  should  be  by  all  courts.  There  was  nothing  objectionable  in  the  language 
used  by  the  court  in  regard  to  "what  is  called  'emotional  insanity,'  which 
begins  on  the  eve  of  the  criminal  act,  and  leaves  off  and  ends  when  it  is  con- 
summated." The  court  said,  and  said  properly,  the  law  rejects  the  doctrine 
of  emotional  insanity,  using  the  words  quoted  above.  This  is  correct.  The 
law  does  reject  it,  and  casts  it  out  of  the  temple  of  justice  as  one  which  should 
not  be  allowed  to  enter  its  precincts.  It  should  ever  be  a  stranger  there. 
The  law  condemns  such  a  defense  as  founded  in  fraud  and  folly,  and,  when 
permitted,  is  always  used  as  a  pretext  by  weak-minded  jurors,  unmindful  of 
their  oaths,  to  render  a  verdict  of  acquittal  in  cases  where  guilt  has  been  in- 
curred. 

For  the  error  of  the  court  above  pointed  out  the  judgment  and  orders  should 
be  reversed,  and  the  cause  remanded,  and  a  new  trial  ordered. 
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Stokes  v.  Balaam.    (No.  11,663.) 

(Supreme  Court  of  OcUifornia.    July  27,  1887.) 

1.  Conditional  Sale— Conversion — Damages. 

Where  A.  sold  B.  wood  on  A.'s  laud,  to  be  cut  by  B.,  the  wood  to  remain  the 
property  of  A.  until  one  dollar  per  cord  was  paid  on  it,  and,  before  such  payment 
was  made,  the  wood  was  seized  and  sold  upon  attachment  and  execution  against 
B.'s  husband,  held,  in  an  action  brought  by  A.  against  the  sheriff  for  conversion, 
that  A.  retained,  not  merely  a  lien  upon  the  wood  for  the  payment  of  the  one  dol- 
lar per  cord,  but  the  title  to  it,  and  should  recover  the  full  value  of  the  wood.1 

2.  Same— Evidence— Relevancy. 

In  such  an  action,  such  questions  as,  "How  long  did  that  wood  remain  there?" 
" How  much  is  that  wood  worth  that  remains  upon  the  premises  after  this  wood 
that  had  been  sold  under  execution  had  been  taken  away?"  "How  much  stump- 
age  is  due  upon  that  five  or  six  hundred  cords?"  "How  much  at  inn  page  is 
there  due  upon  the  wood  that  was  sold  by  Mr.  Balaam  ?  "  "How  much  of  that  195 
cords  of  wood  is  now  on,  or  was  at  the  time  of  the  sale  upon,  your  land?  "—are  ir* 
relevant. 

Department  2.    Appeal  from  superior  court,  Tulare  county. 
Action  for  conversion  of  wood. 

Atwell  cfc  Bradley,  for  appellant.   C.  A.  Webb  and  O.  Sanders,  for  respond- 
ent. 

,See  note  at  end  of  case. 
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Thornton,  J.  The  evidence  in  this  cause  shows  plainly  that  the  wood, 
for  the  conversion  of  which  this  action  was  brought,  was  cut  under  an  agree- 
ment made  with  the  plaintiff  by  Mrs.  Rachael  Bashore,  under  which  the 
latter  was  to  cut  the  wood  on  plaintiff's  land,  and  when  cut  it  was  to  remain 
the  property  of  plaintiff  until  one  dollar  a  cord  was  paid  to  plaintiff  by  Mrs. 
Bashore.  This  one  dollar  per  cord  was  never  paid.  The  wood  was  seized  by 
the  defendant  as  sheriff  of  Tulare  county,  as  the  property  of  the  defendant, 
under  a  writ  of  attachment  issued  in  an  action  brought  by  Ah  Sing  against 
John  Bashore,  who  was  the  husband  of  Rachael  Bashore.  The  wood  was 
afterwards  sold  by  the  defendant  under  a  writ  of  execution  issued  on  a  judg- 
ment recovered  in  the  action  above  stated. 

There  was  no  controversy  as  to  the  value  of  the  wood  at  the  date  of  the  con- 
version, which  was  put  at  $877.50.  The  evidence  shows  that  the  wood  was 
the  property  of  the  plaintiff,  and  he  was  entitled  to  recover  damages  for  the 
sum  above  mentioned. 

The  verdict,  which  was  for  $195,  is  not  sustained  by  the  evidence,  and  the 
judgment  must  therefore  be  reversed.  There  is  no  testimony  on  which  to 
base  a  verdict  on  the  theory  that  the  plaintiff  had  only  a  lien  for  $195,  the 
amount  for  which  the  verdict  was  rendered,  and  the  directions  of  the  court  on 
such  a  theory  tended  to  and  must  have  misled  the  jury. 

The  following  questions,  allowed  to  be  put  to  the  witness,  (Stokes,)  were 
clearly  irrelevant,  and  should  have  been  ruled  out:  "How  long  did  that  wood 
remain  there?"  "How  much  is  that  wood  worth  that  remains  upon  the  prem- 
ises after  this  wood  that  had  been  sold  under  execution  had  been  taken  away?" 
"How  much  stum  page  is  due  upon  that  five  or  six  hundred  cords?"  "How 
much  stumpage  is  there  due  upon  the  wood  that  was  sold  to  Mr.  Balaam?" 
"How  much  of  that  195  cords  of  wood  is  now  on,  or  was  at  the  time  of  the 
sale  upon,  your  land?"  All  the  above  questions  were  entirely  irrelevant  to  any 
legitimate  matter  of  inquiry  in  the  case. 

The  instructions  in  relation  to  a  lien  were  erroneous,  as  not  being  founded 
on  any  testimony  in  the  cause,  and  were  misleading.  In  fact,  it  is  evident 
from  what  occurred  on  the  trial  that  the  jury  were  actually  misled  by  such 
instructions. 

The  bill  of  exceptions  shows  that  the  jury,  after  their  deliberation,  came 
into  court  and  a  juror  said,  "We  have  decided  the  ownership  of  the  wood, 
leaving  out  any  claim  for  damages."  To  this  the  court  replied,  "Yes;  but 
the  wood  itself  is  worth  something."  The  juror  said  further,  "We  find  the 
plaintiff  still  owns  the  wood."  The  court  said,  "There  is  other  wood  there," 
etc.  The  jury  again  retired,  and  found  a  verdict  for  $195  and  interest; 
whereas,  if  they  had  already  determined  that  the  plaintiff  was  the  owner  of 
the  wood,  they  should  have  found  the  admitted  value  of  the  wood,  $877.50, 
as  damages  in  favor  of  the  plaintiff.  The  verdict  could  only  have  been  found 
on  the  idea  that  the  plaintiff  had  nothing  more  than  a  lien  on  the  wood  for 
$1  a  cord,  and  was  therefore  only  damaged  $195. 

In  accordance  with  the  foregoing,  the  judgment  and  order  denying  plain- 
tiff's motion  for  a  new  trial  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial  in  accordance  with  the  views  herein  set  forth.     Ordered  accordingly. 

We  concur:    McFarlanb,  J.;  Shabpstein,  J. 

NOTE. 

A  Conditional  Sale,  by  which  the  title  of  chattels  does  not  pass,  is  valid,  as  well 
against  third  persons  as  against  the  parties  to  the  transaction.  Harkness  v.  Russell,  7 
Sup.  Ct.  Rei>.  51;  Gorham  v.  Holden,  (Me.)  9  Atl.  Rep.  894;  Simpson  v.  Shackelford, 
(Ark.)  4  S.  W.  Rep.  1G5,  and  note ;  De  Saint  Germain  v.  Wind,  (Wash.  T.)  13  Pac.  Rep. 
763,  and  note.    But  see  Loving  Pub.  Co.  v.  Johnson,  (Tex.)  4  S.  W.  Rep.  532. 

Where  one  to  whom  a  conditional  sale  of  personal  property  has  been  made,  sells  it 
to  a  third  person,  without  the  knowledge  or  consent  of  the  vendor,  such  third  person 
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acquires  no  better  title,  as  against  the  original  vendor,  than  the  first  purchaser  had,  and 
may  be  held  liable  to  him  for  conversion.  Baals  v.  Stewart,  (Ind.)  9  N.  K.  Rep.  403. 
lu  such  case  the  measure  of  damages  for  the  unlawful  detention  of  such  property  would 
be.  ordinarily,  the  value  of  the  use  of  the  property  from  the  time  it  was  illegally  re- 
fused to  be  surrendered  to  the  vendor,  till  the  rendition  of  the  verdict  of  thejury,  ex- 
cluding any  compensation  for  the  use  of  the  property  while  the  vendee  held  it  legally, 
and  abating  nothing  from  the  damages  because  of  payments  made  by  the  vendee  to  the 
vendor  for  the  property,  under  the  contract.  McGinnis  v.  Savage,  (W.  Va.)  1  8.  E. 
Rep.  746. 
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Golson  and  others  v.  Dtjnlap  and  others.     (No.  11,512.) 
(Supreme  Cburl  qf  Oalifomia.    July  30,  1887.) 

1.  Fraud— Sale  by  Devisee  to  Executor. 

In  an  action  by  a  devisee  to  set  aside  a  sale  made  by  him  to  the  executor,  in  which 
the  complaint  alleges  that  the  land  sold  aggregated  in  value  more  than  four  times 
the  amount  paid,  the  court  must  pass  upon  the  question  of  adequacy  of  considera- 
tion, and,  if  no  evidence  is  introduced,  should  find  in  accordance  with  the  presump- 
tion which  in  such  cases  exists  against  the  defendant. 

2.  Same— Inadequacy  op  Consideration— Evidence  and  Presumption. 

In  an  action  by  a  devisee  to  set  aside  a  sale  made  to  the  executor,  on  the  ground 
of  inadequacy  of  consideration,  mere  proof  of  a  valuable  consideration  having 
passed  will  not  be  held  to  rebut  the  presumption  of  an  insufficient  consideration 
raised  in  such  cases  by  Civil  Code  Cal.  J  2235,  providing  that  all  transactions  be- 
tween a  trustee  and  his  beneficiary,  during  the  continuance  of  the  trust,  are  pre- 
sumed to  be  without  sufficient  consideration,  but,  the  issue  of  inadequacy  of  con- 
sideration being  raised,  the  facts  must  be  found. 

3.  Same. 

In  an  action  by  a  devisee  to  set  aside  a  sale  made  to  the  executor,  it  is  not  neces- 
sary, in  order  to  establish  the  fact  of  adequacy  of  consideration,  to  show  more  than 
that  a  fair,  reasonable  value,  and  not  necessarily  the  full  value,  at  the  time  was  paid 
for  the  property,  and  a  subsequent  advance  will  not  be  regarded  as  affecting  the 
question. 

4.  Judgment— Estoppel— Executors. 

Where  an  executor  buys  land  from  a  devisee,  and  a  deed  thereof  is  made  to  his 
wife,  and  afterwards  the  executors  make  a  deed  of  the  same  property  to  her,  under 
a  power  of  sale  in  the  will,  and  thereafter  the  property  is  distributed  to  her  under 
a  decree  of  the  probate  court,  the  executor  cannot  plead  such  order  of  distribution 
by  way  of  estoppel  to  an  action  brought  against  him  by  the  devisees  to  set  aside  the 
sale;  the  question  of  setting  aside  the  deed  not  having  been  presented  and  consid- 
ered upon  the  application  for  distribution. 

Commissioners'  decision.    In  bank. 
Appeal  from  superior  court,  Los  Angeles  county. 

Smith  cfe  Hupp  and  Chapman  cfe  Hendrick,  for  appellants.  C.  E.  Thorn 
and  Bicknell  cfe  White,  for  respondents. 

Hatne,  C.  Action  by  devisees  to  set  aside  a  sale  to  executors.  The  exec- 
utors, who  were  old  residents  of  Los  Angeles,  where  the  property  is  situated, 
caused  their  attorneys  to  write  to  Texas,  where  the  devisees  resided;  that, 
after  settling  up  most  of  the  estate,  there  remained  "certain  odds  and  ends  of 
land"  which  would  have  to  be  sold  or  divided;  that  it  was  for  the  best  inter- 
est of  the  estate  that  these  odds  and  ends  should  be  sold  together;  and  that 
they  were  willing  to  become  the  purchasers  at  a  reasonable  figure,  but  that  an 
investigation  must  first  be  had  by  the  parties  interested,  and  requesting  that 
an  agent  be  sent  out  with  power  to  act,  and  offering  to  advance  the  expenses 
of  the  trip.  The  devisees  thereupon  sent  out  an  agent  with  power  to  act. 
This  agent  could  neither  read  nor  write.  He  was  accompanied,  however,  by 
a  friend  who  was  a  competent  business  man.  It  is  not  entirely  clear  as  to 
what  was  the  function  of  this  latter.  He  did  not  hold  the  power  of  attorney, 
and  testifies  that  he  was  not  the  agent  of  the  devisees.  He  seems  to  have 
been  some  sort  of  relative  of  the  decedent,  and  to  have  come  along  to  advise 
the  agent.  After  remaining  a  week  in  Los  Angeles,  a  bargain  was  concluded, 
whereby  the  interests  of  the  devisees  were  sold  for  910,000.    A  deed  was 
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thereupon  made  to  Susan  Dunlap,  the  wife  of  one  of  the  executors.  After 
this  the  executors,  acting  under  a  power  of  sale  in  the  will,  made  a  deed  of 
the  same  property  to  Susan  Dunlap.  A  week  after  this  deed,  the  property 
was  distributed  to  Susan  Dunlap  by  decree  of  the  probate  court,  and  within 
a  month  thereafter  she  conveyed  to  the  executors.  It  is  admitted  that  she 
acted  for  the  executors  throughout  the  transaction. 

The  two  conveyances  to  Susan  Dunlap  illustrate  an  important  distinction 
with  reference  to  attempts  of  trustees  to  acquire  the  trust-estate,  which  dis- 
tinction has  been  frequently  pointed  out,  but  not  always  observed.  Where 
the  trustee  is  charged  with  the  duty  of  selling  the  property,  and  he  does  not 
deal  directly  with  the  cestui  que  trust  there,  whether  the  trustee  holds  the  legal 
title  or  not,  and  whether  he  takes  a  conveyance  directly  to  himself,  or  acts 
through  the  intervention  of  a  third  person,  the  sale,  although  not,  as  a  general 
rule,  absolutely  void,  (Blockley  v.  Fowler,  21  Cal.  329;  Boyd  v.  Blankman, 
29  Cal.  19.)  is  voidable  at  the  election  of  the  cestui  que  trust,  (Blockley  v. 
Fowler,  21  Cal.  829;  Guerrero  v.  Ballerina,  48  Cal.  118;  Tracy  v.  Colby,  55 
Cal.  71,)  without  reference  to  the  question  of  the  adequacy  of  the  price,  (8an 
Diego  v.  Railroad  Co.,  44  Cal.  106;  O'Connor  v.  Flynn,  57  Cal.  293.)  These 
decisions  are  in  accordance  with  the  great  preponderance  of  authority  else- 
where. See  Ex  parte  Bennett,  10  Ves.  898;  Hamilton  v.  Wright,  9  Clark 
&  P.  123;  Michoud  v.  Qirod,  4  How.  503;  Wormley  v.  Wonnley,  8  Wheat. 
441;  Davoue  v.  Fanning,  2  Johns.  Ch.  260,  261 ;  Van  Epps  v.  Van  Epps,  9 
Paige,  241;  Jetoett  v.  Miller,  10  N.  Y.  405;  Brothers  v.  Brothers,  7  Ired. 
Eq.  150;  Scott  v.  Freeland,  7  Smedes  &  M.  418;  Romaine  v.  Hendrickson, 
27  N.  J.  Bq.  164,  165;  Thorp  v.  McCullum,  1  Gilman,  626,  627.  Whether 
an  exception  obtains  where  permission  to  buy  is  granted  by  the  court,  or  by 
the  cestui  que  trust,  having  full  knowledge  of  the  situation,  need  not  be  con- 
sidered; there  being  no  permission  of  the  court  in  this  case,  and  nothing  to 
show  that  the  devisees  had  any  knowledge  of  the  executor's  deed.  This  deed 
from  the  executors  to  Susan  Dunlap  may,  therefore,  be  dismissed  from  con- 
sideration. 

The  distinction  between  the  above  class  of  cases  and  those  in  which  the 
trustee  purchases  directly  from  his  cestui  que  trust,  although  not  always  ob- 
served, has  been  frequently  pointed  out.  See  Lewin,  Trusts,  463;  2  Pom. 
Eq.  Jur.  §  957;  Ex  parte  Lacey,  6  Ves.  626;  Cowee  v.  Cornell,  75  N.  Y.  100; 
Brown  v.  Cowell,  116  Mass.  465.  In  this  latter  class  of  cases  inquiry  will  be 
made  into  the  fairness  of  the  transaction,  and,  under  proper  conditions,  it 
will  be  sustained.  In  the  language  of  Lord  Eldon:  "A  trustee  may  buy 
from  the  cestui  que  trust,  provided  that  there  is  a  distinct  and  clear  contract, 
ascertained  to  be  such  after  a  jealous  and  scrupulous  examination  of  all  the 
circumstances,  provided  the  cestui  que  trust  intended  the  trustee  should  buy, 
and  there  is  no  fraud,  no  concealment,  and  no  advantage  taken  by  the  trustee 
of  information  acquired  by  him  in  the  character  of  trustee.1'  Coles  v.  Treco- 
thick,  9  Ves,  *247. 

It  is  obvious  that  an  investigation  of  questions  of  this  kind  is  a  very  deli- 
cate and  difficult  affair,  and  courts  of  equity  have  emphasized  the  strictness 
with  which  such  transactions  should  be  viewed.  As  was  said  in  WTielan  v. 
Whelan,  3  Cow.  576,  577,  by  Woodworth,  J.,  adopting  the  language  of  Sir 
Samuel  Romtllt:  "If  the  court  sees  that  any  arts  or  stratagems,  or  any  un- 
due means,  have  been  used;  if  it  sees  the  least  speck  of  imposition  at  the  bot- 
tom; if  there  be  the  least  scintilla  of  fraud, — this  court  will  and  ought  to  in- 
terpose." Nevertheless,  it  is  well  settled  that  under  proper  conditions  the 
transactions  would  be  sustained. 

Applying  this  rule,  can  the  sale  from  the  devisees  to  the  executors  be  allowed 

to  stand  ?    One  of  the  important  elements  of  this  inquiry  is  as  to  the  adequacy 

of  the  consideration.    Was  there  inadequacy  of  consideration  ?    This  question 

is  presented  by  the  record  in  distinct  outlines.    The  complaint  alleges  that 
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the  odds  and  ends  of  land  aggregated  in  value  the  sum  of  $47,008,  of  which 
the  share  of  the  devisees  was  $39,273.  The  court  made  no  finding  upon  this 
issue,  but  simply  stated  that  there  was  no  evidence  "from  which  the  court  is 
able  to  find  the  actual  value  of  the  residue  of  the  estate  at  the  time  of  the  con- 
veyance." This  cannot  operate  as  a  finding.  Speegle  v.  Leese,  51  Cal.  415: 
Campbell  v.  Buckman,  49  Cal.  367.  If  no  evidence  was  introduced,  the  court 
should  have  found  the  fact  against  the  parties  upon  whom  was  the  burden  of 
proof,  or,  in  other  words,  in  accordance  with  the  presumption,  which,  in  this 
instance,  was  against  the  defendants. 

It  is  contended,  in  support  of  the  judgment,  however,  that  the  issue  was 
immaterial,  and  that,  therefore,  no  finding  upon  it  was  necessary.  This 
proposition  is  based  upon  section  2235,  Civil  Code,  which  is  as  follows:  "Sec. 
2235.  All  transactions  between  a  trustee  and  his  beneficiary  during  the  con- 
tinuance of  the  trust,  or  while  the  influence  acquired  by  the  trustee  re- 
mains, are  presumed  to  be  entered  into  by  the  latter  without  sufficient  con- 
sideration, and  under  undue  influence."  The  argument  is  that  the  words 
"sufficient  consideration,"  in  this  section,  do  not  mean  an  adequate  considera- 
tion, but  a  consideration  which  is  sufficient  to  support  a  contract  between 
ordinary  parties;  and  that,  since  it  appears  that  there  was  a  valuable  con- 
sideration in  this  case,  the  court  is  not  to  inquire  further. 

It  is  to  be  observed  of  this  proposed  construction  that  it  would  place  all 
trustees  upon  a  level,  and  measure  their  obligations  by  the  same  standard. 
But  the  analogies  of  the  law  of  trusts  have  been  extended  to  so  many  classes 
of  cases,  and  the  term  "trustee"  is  applied  to  so  many  persons  whose  obliga- 
tions certainly  vary  in  a  considerable  degree,  that  we  think  it  could  hardly 
have  been  intended  to  apply  a  Procrustes  rule  to  them  all.  A  fixed  standard 
might  gratify  a  love  of  symmetry,  and  be  easy  of  application,  but  would  not 
further  the  ends  of  justice.  In  our  view,  the  words  "sufficient  considera- 
tion" mean,  not  sufficient  to  support  a  contract  between  ordinary  parties, 
but  sufficient  to  support  the  particular  transaction.  And,  with  reference  to 
what  consideration  is  sufficient  to  support  the  particular  transaction,  resort 
must  be  had  to  the  rules  of  courts  of  equity.  These  rules  were  flexible  in 
character,  and  adapted  to  the  varying  circumstances  which  chance  or  ingenu- 
ity might  present.  With  respect  to  adequacy  of  consideration,  no  unbending 
rule,  applicable  to  all  cases,  can  be  framed,  because  there  are  classes  of  cases 
which  have  features  which  prevent  the  operation  of  a  fixed  rule.  The  lead- 
ing text  writers  speak  of  adequacy  of  consideration  as  essential.  See  1  Perry, 
Trusts,  §  195;  2  Pom.  Eq.  Jur.  8  958;  1  Story,  Eq.  Jur.  8  311.  Compare, 
also,  Grosvenor  v.  Sherratt,  28  Beav.  663;  Edwards  v.  Meyrich,  2  Hare, 
*70;  Boyd  v.  Hawkins,  2  Dev.  Eq.  331;  Coffee  v.  Ruffin,  4  Cold.  515; 
Rose  v.  Mynatt,  7  Yerg.  86;  Kisling  v.  Shaw,  83  Cal.  440;  Rubidoex  v. 
Parks,  48  Cal.  220.  But  this  is  too  sweeping.  For  there  may  be  cases  in 
which  no  valuable  consideration  is  necessary.  Thus,  while  a  gift  from  a  cestui 
que  trust  to  his  trustee  is  exceedingly  difficult  to  sustain,  (see  Hatch  v. 
Hatch,  9  Ves.  *296,)  it  will  in  proper  cases  be  upheld.  See  Hunter  v.  At- 
kins, 3  Mylne  &  K.  *113;  Harris  v.  Tremenheere,  15  Ves.  89;  Marshall  v. 
Stephens,  47  Amer.  Dec.  604.  The  principle  upon  which  such  cases  rest  is 
that  it  was  the  intention  of  the  cestui  que  trust  to  part  with  his  property 
without  consideration;  and  if  a  court  of  equity  can  clearly  see  that  such  in- 
tention was  induced  by  laudable  motives,  and  not  by  want  of  knowledge  of 
the  situation,  or  by  undue  influence  or  deceptive  arts  on  the  part  of  the 
trustee,  it  will  allow  the  intention  to  prevail.  So  there  may  be  cases  where, 
owing  to  special  circumstances,  it  is  necessary  for  the  cestui  que  trust  to  sell 
without  delay,  and  no  one  can  be  found  who  will  buy,  and  the  trustee,  acting 
in  entire  good  faith,  gives  more  for  the  property  than  any  one  else  will  give. 
In  such  case  it  is  for  the  interest  of  the  cestui  que  trust  to  allow  the  trustee  to 
buy,  and  it  would  be  hard  measure  to  set  aside  the  sale  merely  because  the 
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sum  which  the  trustee  was  able  or  willing  to  give  Was  less  than  the  value  of 
the  property, — the  transaction  being  unexceptionable  in  other  respects.  It  is 
too  sweeping,  therefore,  to  say  that  in  all  cases  there  must  be  an  adequate 
consideration,  if  the  word  is  to  be  used  in  any  ordinary  acceptation. 

On  the  other  hand,  the  element  of  adequacy  of  consideration  is  most  im- 
portant. The  great  object  of  the  rule  is  to  prevent  imposition  on  the  part  of 
trustees;  and,  in  one  sense,  this  may  be  said  to  be  to  prevent  trustees  from 
acquiring  the  property  of  their  cestuis  que  trust  for  an  inadequate  considera- 
tion. To  disregard  the  question  of  inadequacy,  therefore,  is  to  attempt  to 
apply  a  rule  while  shutting  one's  eyes  to  its  object  and  purpose.  The  writ- 
ers above  referred  to  are  not  very  far  out  of  the  way  in  speaking  of  adequacy 
of  consideration  as  essential.  It  is  safe  to  say  that  while  mere  inadequacy  of 
price  is  not  itself  the  ground  upon  which  a  transaction  between  trustee  and 
cestui  que  trust  is  set  aside,  yet  that  any  considerable  inadequacy,  taken  by 
itself,  raises  a  presumption  of  imposition  by  the  trustee,  which  is  only  to  be 
rebutted  by  clear  proof  of  special  circumstances  showing  the  propriety  of  the 
transaction.  It  certainly  cannot  be  ignored,  and  the  transaction  sustained 
without  reference  to  it,  as  was  done  in  the  court  below. 

Nor  can  it  be  said  that  this  is  a  mere  matter  of  evidence.  It  rises  to  the 
rank  of  a  probative  fact,  such  as  has  frequently  been  held  by  the  court  to  be 
proper  in  findings.  The  ultimate  ground  upon  which  transactions  between 
trustees  and  cestui  que  trust  are  set  aside  is  fraud,  actual  or  constructive,  as 
the  case  may  be;  and  the  rules  of  pleading  require  that  the  facts  constituting 
the  fraud  (of  which  this  is  one)  shall  be  set  forth.  Being  properly  pleaded, 
such  facts  must  be  found.  For,  under  our  system,  whatever  is  properly  in  is- 
sue must  be  found,  unless  there  are  other  issues  which  effectually  and  finally 
dispose  of  the  case. 

It  is  proper  to  say,  for  the  guidance  of  the  court  below  upon  a  retrial,  that 
it  is  not  the  highest  possible  price  that  must  be  taken  as  the  standard,  but  the 
fair,  reasonable  value  of  the  property.  Speaking  of  transactions  with  expect- 
ant heirs  and  reversioners,  a  class  to  whom,  on  grounds  of  public  policy,  the 
greatest  protection  is  afforded,  (compare  I  Perry,  Trusts,  §  188, J  Judge  Story 
says:  "It  is  not  necessary  to  establish  in  evidence  that  the  full  value  of  the 
reversionary  interest  or  other  expectancy  has  been  given  according  to  the  or- 
dinary tables  for  calculations  of  this  sort.  It  will  be  sufllcient  to  make  the 
purchase  unimpeachable  if  a  fair  price,  or  the  fair  market  price,  be  given 
therefor  at  the  time  of  the  dealing."     1  Story,  Eq.  Jur.  §  336. 

As  remarked  in  the  foregoing  extract,  the  time  to  be  taken  is  the  time  of 
the  dealing.  A  subsequent  advance  is  not  to  be  regarded.  In  the  leading 
case  of  Fox  v.  Mackreth,  1  Lead.  Cas.  Eq.  115,  Lord  Thuelow  would  not 
give  any  weight  to  the  circumstance  that  the  trustee  happened  to  sell  at  an 
advanced  price,  saying:  "The  money  would  be  due,  not  in  consequence  of 
what  Mackreth  afterwards  sold  it  for,  but  what  Fox  lost  by  it  at  the  time. " 
So,  in  Coles  v.  Trecothick,  9  Yes.  246,  where  the  trustee  had  subsequently 
sold  for  a  greater  sum,  Lord  Eldon  said:  "Inadequacy  of  price  does  not  de- 
pend upon  a  person  giving  &pretium  affect  ionis  from  any  peculiar  motive,  be- 
yond what  any  other  man  would  give, — the  reasonable  price.  *  *  *  Ac- 
cidental subsequent  advantage  made  of  a  bargain  is  nothing. "  The  fair  value 
at  the  time,  under  all  the  circumstances,  must  be  the  criterion. 

Finally,  it  is  contended  that  the  decree  of  distribution  to  Susan  Dunlap 
operates  as  an  estoppel  against  the  plaintiffs.  But  if  we  assume,  in  favor  of 
the  respondents,  that  this  question  of  setting  aside  the  deed  for  fraud  could 
have  been  presented  and  considered  upon  the  application  for  distribution,  it 
nevertheless  was  not  so  presented  or  considered.  And  the  rule  is  that  a  party 
having  an  equitable  defense  may  let  judgment  go  at  law,  and  proceed  in 
equity.    Lorraine  v.  Long,  6  Cal.  452;  Hough  v.  Waters,  30  Cal.  310. 

It  is  unnecessary  in  the  view  we  take  to  consider  the  other  points  made. 
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We  therefore  advise  that  the  judgment  and  order  appealed  from  be  reversed 
and  the  cause  remanded  for  a  new  trial, 

Beloheb,  0.  C,  concurs. 

By  the  Court.    For  the  reasons  given  In  the  foregoing  opinion,  judgment 
and  order  reversed,  and  cause  remanded  for  a  new  trial. 


73  Cal.  176 

Conneau  v.  Geis.    (No.  11,617.) 
(Supreme  Court  of  California.    August  1,  1887.) 

1.  Jury  Tbiai^-Jubors*  Fees. 

Where  in  a  civil  action  the  defendant  demands  a  trial  by  jury,  bat  fails  to  de- 
posit the  jury  fees  required  by  the  rules  of  the  court  to  be  paid  in  advance,  the  case 
may  be  tried  without  a  jury. 
s.  Escrow— Subsequent  Purchasers. 

Where  a  deed  made  in  consideration  of  a  prior  Indebtedness  is  deposited  with  a 

third  party  in  escrow,  to  be  delivered  to  the  grantee  in  case  the  grantors  do  not 

sell  and  pay  off  the  indebtedness  within  an  agreed  time,  and  they  make  a  sale,  but 

do  not  make  the  payment  within  the  time,  a  purchaser  with  notice  of  the  escrow 

-  obtains  no  right  under  a  second  deed  made  the  grantors,1 

Commissioners1  decision.    Department  2. 
Appeal  from  superior  court,  Stanislaus  county. 

8.  W.  Geis,  in  pro.  per.f  and  Frank  H.  Farrar,  for  appellant.  Wright  & 
Hazen,  for  respondent. 

Hayne,  C.  The  defendant  demanded  a  trial  by  Jury,  but  failed  to  deposit 
the  sum  of  $24,  which,  according  to  its  rules,  the  court  required  to  be  depos- 
ited with  the  clerk,  as  jury  fees,  before  the  commencement  of  the  trial.  The 
case  was  thereupon  tried  without  a  jury,  and  judgment  rendered  for  the 
plaintiff.  The  first  question  is  whether  the  court  could  rightfully  require 
the  advance  of  this  sum.  We  think  that  the  advance  of  the  fees  was  a  rea- 
sonable regulation  of  the  mode  of  the  enjoyment  of  the  right  of  a  jury  trial, 
and  that  the  making  of  such  a  regulation  cannot  be  said  to  be  a  denial  or  im- 
pairment of  the  right. 

The  expense  of  a  jury  demanded  by  a  party  is  expense  incurred  on  his  be- 
half, and  at  his  instance.  It  is  reasonable  and  just  that  he  should  bear  this 
expense;  and  it  always  has  been  the  law  and  the  practice  to  collect  it  from 
one  or  the  other  of  the  litigants.  The  point  is  not  and  could  not  be  that  the 
court  had  no  right  to  make  the  parties  pay  it,  but  that  it  could  not  be  collected 
in  advance.  But  if  the  court  has  the  right  to  make  the  parties  pay,  it  does 
not  seem  that  the  time  of  its  collection  is  of  such  importance  as  to  change  the 
character  of  the  requirement.  A  rule  requiring  the  fee  to  be  paid  in  advance 
is  a  reasonable  precaution  to  prevent  the  jurors  from  being  defrauded  by  un- 
scrupulous parties,  and  to  prevent  the  demand  of  a  jury  being  used  as  a  pre- 
text to  obtain  continuances  and  thus  trifle  with  justice.  The  right  to  bring 
suit,  and  the  right  to  appeal  to  a  higher  court,  are  as  fully  secured  by  the 
constitution  as  the  right  to  a  trial  by  jury;  yet  it  has  always  been  the  prac- 
tice to  collect  the  fees  therefor  before  the  suit  is  commenced  or  the  record  on 
appeal  is  filed.  And  we  do  not  see  how  such  a  proceeding  impairs  the  right 
in  the  one  case  any  more  than  in  the  other.  If  the  court  has  a  right  to  require 
the  payment  of  a  jury  fee  in  advance,  the  refusal  to  pay  it  is  the  refusal  to 
have  a  jury  trial,  and,  since  this  is  the  party's  own  act,  he  cannot  be  said  to 

1  Where  a  deed  is  placed  In  the  hands  of  a  third  person,  to  be  delivered  to  the  grantee 
upon  the  performance  of  a  seated  condition,  a  delivery  to  the  holder  of  the  deed,  with- 
out the  performance  of  the  condition,  is  not  a  valid  delivery.  Daggett  v.  Daggett, 
(Mass.)  10  N.  E.  Rep.  311,  and  note. 
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be  deprived  of  anything.  Upon  analogous  principles  it  was  held,  even  in  a 
criminal  case,  that  where,  after  a  demurrer,  a  defendant  refused  to  plead,  such 
refusal  was  a  refusal  of  a  jury  trial  or  any  trial,  and  that  judgment  should 
be  entered  against  him  without  further  ceremony;  the  court,  per  Sanderson, 
C.  J.,  saying:  "  The  intent  of  the  constitution  is  to  secure  every  person  charged 
with  crime  a  fair  and  impartial  trial  by  jury,  but  not  to  place  it  in  his  power 
to  evade  a  trial  altogether. "    People  v.  King,  28  Cal.  266. 

The  authorities  in  other  states  bear  out  the  proposition  that  the  making  of 
a  reasonable  regulation  of  the  mode  of  enjoyment  of  the  right  of  trial  by  jury 
is  not  a  denial  or  impairment  of  the  right.  Thus  in  Biddle  v.  Com.,  13  Serg. 
&  R.  410,  the  provision  was  for  a  trial  in  the  first  instance  before  a  magis- 
trate without  a  jury,  but,  upon  complying  with  the  requisite  conditions,  the 
party  could  appeal  to  a  higher  court,  where  the  case  was  to  be  tried  by  a  jury. 
The  condition  of  the  appeal  was  that  the  party  should  make  affidavit  that  "he 
verily  believed  injustice  had  been  done  him,  and  that  the  appeal  was  not  made 
for  the  purpose  of  delay."  The  court  held  that  there  was  no  impairment  of 
the  right  of  trial  by  jury,  and  Tilghman,  C.  J.,  delivering  the  opinion,  said: 
"Laws  such  as  these  promote  justice,  and  leave  the  substance  of  the  trial  by 
jury  unimpaired,  and  that  is  all  that  is  required  by  these  expressions  in  the 
constitution."  A  similar  ruling  was  made  in  Keddie  v.  Moore,  2  Murph.  45, 
in  which  case  the  condition  was  that  the  party  should  give  a  bond,  the  court, 
per  Locks,  J.,  saying:  "The  party  wishing  to  appeal  may  be  subjected  to  some 
inconvenience  in  getting  security,  but  this  inconvenience  does  not  in  this, 
nor  in  any  other  case  where  security  is  required,  amount  to  a  denial  of  the 
right."  A  similar  ruling  was  made  in  Beers  v.  Beers,  4  Conn.  539,  the  court, 
per  Hosmer,  C.  J.,  saying:  "A  law  containing  arbitrary  and  unreasonable 
provisions,  made  with  the  intention  of  annihilating  or  impairing  the  trial  by 
jury,  would  be  subject  to  the  same  considerations  as  if  the  object  had  been 
openly  and  directly  pursued.  But,  on  the  other  hand,  every  reasonable  regu- 
lation made  by  those  who  value  this  palladium  of  our  rights,  and  directed  to 
the  attainment  of  the  public  good,  must  not  be  deemed  inhibited,  because  it 
increases  the  burden  or  expense  of  the  litigating  parties.  Such  a  degree  of 
morbid  sensibility  may  be  excited  on  this  subject  as  to  generate  an  opinion 
that  the  legal  requisition  of  a  bond,  the  increase  of  jurors'  fees,  and  other 
trivial  changes,  although  imperiously  demanded  to  promote  justice  and  the 
general  convenience,  if  they  only  operate  to  subject  the  trial  by  jury  to  a  bur- 
den not  unreasonable,  are  a  violation  of  the  constitution.  *  *  *  As  the 
interests  of  a  state,  however,  do  not  essentially  depend  on  the  existence  of  one 
right  only,  but  on  many,  it  is  proper  to  preserve  them  generally,  and  not  to 
sacrifice  one  important  consideration  to  another  equally  important. "  And 
similar  decisions  have  been  made  in  other  cases.  See  Jones  v.  Robbins,  8 
Gray, 341;  Flint  River  Co.  v.  Foster, &  Ga.  195;  Morford  v.  Barnes,B  Yerg. 
446. 

The  foregoing  cases  seem  to  us  to  proceed  upon  the  principle  above  stated, 
viz.,  that  a  reasonable  regulation  of  the  mode  of  enjoyment  is  not  a  denial  or 
impairment  of  the  right,  although,  in  the  cases  referred  to,  the  regulation  was 
not  the  prepayment  of  the  jury  fees.  But  in  Adams  v.  Corriston,  7  Minn. 
456,  (Gil.  365,)  the  precise  point  was  decided.  The  court  below  refused  a 
jury  trial,  because  the  defendant  declined  to  advance  a  jury  fee  of  three  dol- 
lars, and  tried  the  case  without  a  jury.  On  appeal,  this  was  held  to  be  proper, 
the  court,  per  Emmett,  C.  J.,  saying:  "The  objection  to  the  jury  fee  we  do 
not  think  is  well  taken.  It  is  altogether  too  broad.  It  is  not  that  the  fee  is 
so  unreasonably  high  as  to  impede  the  due  administration  of  justice,  but  be- 
cause a  fee  is  charged  at  ail.  We  can  see  no  valid  objection  to  a  reasonable  fee 
of  this  kind.  The  constitution  does  not  guaranty  to  the  citizen  the  right  to 
litigate  without  expense,  but  simply  protects  him  from  the  imposition  of  such 
terms  as  unreasonably  and  injuriously  interfere  with  his  right  to  a  remedy 
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in  the  law,  or  impede  the  due  administration  of  Justice.  And  that  a  party 
who  demands  a  trial  by  jury  should  be  required  to  advance  a  small  jury  fee, 
whether  it  is  considered  as  a  tax  on  litigation  or  as  a  part  of  the  expense 
which  is  necessarily  incurred  in  his  behalf,  seems  no  more  liable  to  a  con- 
stitutional objection  than  is  the  requirement  that  the  fees  of  the  clerk,  sher- 
iff, and  other  officers  shall  be  paid  in  advance  when  demanded.  If  the  clause 
in  the  constitution  means  that  we  shall  be  permitted  to  litigate  literally  •  with- 
out price,1  there  is  an  end  to  all  fees,  from  the  issuing  of  summons  to  the 
entry  of  satisfaction  of  the  judgment."  And  see,  also,  People  v.  Hoffman* 
3  Mich.  248;  Randall  v.  Kehlor,  60  Me.  44,  45;  Venine  v.  Archibald,  3  Colo. 
165. 

If  it  be  objected  that  a  regulation  might  be  made  which  would  amount  to  a 
denial  of  the  right,  the  answer  is  that,  when  such  shall  be  the  case,  the  court 
will  doubtless  afford  the  appropriate  remedy. 

Upon  the  merits,  the  case  turned  upon  the  delivery  of  a  deed  to  the  plain- 
tiff. The  deed,  which  was  in  consideration  of  a  prior  indebtedness,  (8chluter 
v.  Haroey,  65  Cal.  159,  3  Pac.  Rep.  659,)  was  left  with  one  Perley  in  escrow. 
There  is  a  conflict  in  evidence  as  to  what  the  condition  was.  One  of  the 
grantors  testified,  on  behalf  of  the  defendant,  as  follows:  "The  contract  was 
that,  if  in  thirty  days  I  made  a  sale  of  the  property,  the  deed  was  to  be  given 
to  me,  and,  if  I  did  not,  it  was  to  be  delivered  to  Conneau."  On  the  other 
hand,  Perley  testified  as  follows:  "It  was  left  with  me  by  consent  of  all  par- 
ties, to  be  delivered  to  Conneau  in  case  Manning  &  Steffi n  failed  to  sell  the 
land  in  thirty  days  and  pay  the  money.  *  *  *  The  transaction  was  a 
complete  and  fair  understanding.  The  deed  was  delivered  to  me  to  remain 
in  my  possession  for  thirty  days,  and,  in  case  they  then  failed  to  pay  Conneau 
his  mortgage  within  that  time,  it  was  to  be  delivered  to  him."  In  view  of 
this  conflict,  it  must  be  taken,  from  the  findings  in  favor  of  the  plaintiff, 
that  the  payment  of  plaintiff's  indebtedness  was  part  of  the  condition  upon 
which  the  deed  was  to  be  ineffectual.  And  since  the  money  was  not  paid, 
Manning  &  Steffin  had  no  right  to  make  a  second  deed  to  the  defendant,  who 
took  with  notice  of  the  escrow. 

We  therefore  advise  that  the  judgment  and  order  be  affirmed* 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  judg- 
ment and  order  are  affirmed. 


Elam  and  others  ©.  Griffin  and  others.    (No.  1,254.) 

(Suprenui  Court  of  Nevada.    June  30,  1887.) 

Venue— Action  Brought  in  Wrong  County— Practice. 

Gen.  St.  Nev.  #  3043,  provides  that,  when  an  action  is  brought  in  a  county  which 
is  not  the  proper  county  for  the  trial  of  the  action,  it  "may,  notwithstanding,  be 
tried  therein,  unless  the  defendant,  before  the  time  for  answering  expire,  demand 
in  writing  that  the  trial  be  had  in  the  proper  county,  and  the  place  of  trial  be  there- 
upon changed  by  consent  of  parties,  or  by  order  of  the  court.*  Held,  that  a  change 
of  place  of  trial  cannot  be  had  upon  motion  without  previous  demand. 

Appeal  from  an  order  of  the  district  court  in  and  for  Lincoln  county,  grant- 
ing change  of  venue,  upon  motion  of  defendants. 

C.  H.  Patchen,  Q.  8.  Sazoyer,  and  T.  Coffin,  for  appellants.  Baker  cfc  Wines 
and  T.  J.  Osborne,  for  respondents. 

Belknap,  J.  The  defendants  are  residents  of  Eureka  county,  and  are  sued 
in  an  action  of  debt  in  the  district  court  of  Lincoln  county.  Upon  their  mo- 
tion, the  place  of  trial  of  the  action  was  changed  to  the  county  of  their  resi- 
dence, but  no  demand  in  writing  therefor  was  made,  as  contemplated  by  sec- 
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tion  3043',  Gen.  St.1  The  object  of  the  demand  is  to  allow  the  plaintiff  an 
opportunity  of  voluntarily  correcting  his  error  by  amendment,  stipulation,  or 
otherwise,  without  the  expense  and  delay  of  a  motion.  Vermont  C.  11.  Co. 
y.  Northern  M.  Co.,  6  How.  Pr.  106.  By  omitting  to  make  the  demand,  re- 
spondents waived  the  right  to  have  the  case  heard  in  Eureka  county,  and  the 
action  became  triable  in  Lincoln  county.  Hasbrouck  v.  McAdam,  4  How. 
Pr.  342;  Hornk  v.  Lasher,  17  How.  Pr.  520;  Milligan  v.  Brophy,  2  Code 
Rep.  118;  Estrada  v.  Orena,  54  Cal.  407;  Byrne  v.  Byrne,  57  Cal.  348;  Watr 
kins  v.  Degener,  63  Cal.  500. 
Order  reversed  and  cause  remanded. 


Randall  o.  Lyon  Co.    (No.  1,261.) 

{Supreme  Court  of  Nevada.    July  15,  1887.) 

1.  Jailbbs— Compensation— Statutory  Salary. 

Under  Gen.  St.  Nev.  J  2139,  authorizing  the  sheriff  of  Lyon  county  to  employ  a 
jailer,  and  making  it  the  duty  of  the  commissioners  to  allow  "  a  fair  and  adequate 
monthly  compensation  "  for  his  services,  the  commissioners  have  no  authority  to 
fix  the  compensation  on  a  per  diem  basis,  and  to  confine  It  to  such  times  as  prison- 
ers were  detained  in  the  county  jail.  If  the  commissioners  reject  the  claim  for 
the  services  of  the  jailer,  it  is  for  the  district  court,  in  a  suit  against  the  county  to 
recover  it,  to  determine  from  the  evidence  what  is  "a  fair  and  adequate  monthly 
compensation.11 

2.  Voluntary  Payment— Right  to  Set-Off. 

A  claim  of  a  sheriff  for  services  rendered  by  him  in  arresting  a  prisoner  that  had 
escaped  from  the  county  jail  into  another  state,  allowed  by  the  commissioners  with 
full  Knowledge  of  all  the  facts,  and  without  any  fraud  or  mistake,  is  a  voluntary 
payment,  and  cannot  be  made  the  subject  of  an  offset  in  a  suit  by  the  sheriff 
against  the  county  to  recover  the  compensation  allowed  by  law  to  the  jailer  em- 
ployed by  him. 

3.  Counties— Actions  against— Costs. 

Under  Gen.  St.  Nev.  g  1964,  requiring  any  person  having  a  claim  against  a  county 
to  present  it  to  the  board  of  commissioners  before  suit,  and  providing  that,  in  an  ac- 
tion therefor,  heshall  be  entitled  to  costs  where  lie  recovers  judgment  for  more  than 
the  sum  allowed  by  the  commissioners,  a  sheriff  who,  in  a  suit  by  him  against  the 
county  to  recover  the  compensation  given  his  jailer  by  law,  recovers  more  than 
was  allowed  by  the  commissioners,  is  entitled  to  costs,  although  the  amount  of  the 
recovery  is  less  than  $300. 

Appeal  from  district  court,  Lyon  county. 

W.  E.  F.  Deal,  for  Randall,  appellant.  Geo.  W.  Keith,  Disk  Atty.,  and 
J*  A.  Stephens,  for  respondent. 

Hawley,  J.  1.  This  cause  was  tried  and  determined  upon  the  theory 
that  the  county  commissioners  have  the  right  to  declare  that  the  compensa- 
tion of  a  jailer  shall  be  fixed  per  diem  and  confined  to  the  times  when  prison* 
ers  are  confined  in  the  county  jail.  The  statute  prescribes  a  different  method 
of  determining  this  question. 

xGen.  St.  jj  3043,  is  as  follows:  "If  the  county  designated  for  that  purpose  [trial]  in 
the  complaint  be  not  the  proper  county,  the  action  may,  notwithstanding,  be  tried 
therein,  unless  the  defendant,  before  the  time  for  answering  expire,  demand  in  writing 
that  the  trial  be  had  in  the  proper  county,  and  the  place  or  trial  be  thereupon  changed 
by  consent  of  parties,  or  by  order  of  the  court,  as  is  provided  in  this  section.  The 
court  may,  on  motion,  change  the  place  of  trial  in  the  following  cases :  First,  when 
the  county  designated  in  the  complaint  is  not  the  proper  county;  second,  when  there  is 
reason  to  believe  that  an  impartial  trial  cannot  be  had  therein;  third,  when  the  con* 
venience  of  witnesses  and  the  ends  of  justice  would  be  promoted  by  the  change ;  fourth, 
when,  from  any  cause,  the  judge  is  disqualified  from  acting  in  the  action.  When  the 
place  of  trial  is  changed,  all  other  proceedings  shall  be  had  in  the  county  to  which 
the  place  of  trial  is  changed,  unless  otherwise  provided  by  consent  of  the  parties  in 
writing,  duly  filed,  or  by  order  of  the  court;  and  the  papers  shall  be  filed  or  trans- 
ferred accordingly." 
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The  sheriff  of  Lyon  county  was  authorized  by  law  to  employ  a  Jailer,  for 
whose  acts  he  is  made  responsible,  (Gen.  St.  §  2139, )  and  it  is  "  made  the  duty 
of  the  county  commissioners  to  allow  *  *  *  a  fair  and  adequate  monthly 
compensation  for  the  services  of  all  jailers  by  the  sheriff  employed  or  ap- 
pointed. "  Gen.  St.  §  2140.  The  commissioners  having  rejected  the  claim  pre- 
sented for  the  services  of  the  jailer,  and  refused  to  make  any  allowance 
thereon,  it  was  the  duty  of  the  district  court  to  determine,  from  the  evidence 
introduced  by  the  respective  parties,  what  was  "a  fair  and  adequate  monthly 
compensation"  for  the  services  performed  by  the  jailer  employed  by  the  sheriff, 

2.  Respondent  is  not  entitled  to  the  offset  allowed  by  the  court.  With  a 
full  knowledge  of  all  the  facts,  and  without  any  fraud  or  mistake,  the  com- 
missioners, prior  to  the  presentation  of  the  claim  for  the  services  of  a  jailer,  al- 
lowed a  claim  of  $120.40  for  services  rendered  by  the  plaintiff  in  arresting  a 
prisoner  that  had  escaped  from  the  Lyon  county  jail  and  fled  to  California. 
This  was  a  voluntary  payment  of  money  for  services  actually  performed.  The 
rule  is  well  settled  that  money  voluntarily  paid,  with  full  knowledge  of  all 
the  facts,  although  no  obligation  to  make  such  payment  existed,  cannot  be  re- 
covered back. 

3.  We  are  of  opinion  that  in  actions  of  this  character  the  plaintiff  is  enti- 
tled to  costs,  notwithstanding  the  fact  that  the  amount  recovered  is  less  than 
$300,  provided  the  amount  recovered  is  more  than  the  commissioners  allowed. 
Gen.  St.  §  1964. 

The  judgment  of  the  district  court  is  reversed,  and  cause  remanded  for  a 
new  trial. 


State  cx  rcl.  Springer  v.  Preble.    (No.  1,251.) 

{Supreme  Court  of  Nevada.    July  18,  1887.) 

1.  State  Lands — Application  for — Skttleu. 

Where  there  is  but  one  applicant,  claiming  a  preferred  right  to  purchase  lands 
under  the  Nevada  act  of  1873,  entitled  "  An  act  to  provide  for  the  selection  and 
aale  of  lands  that  have  been,  or  may  hereaiter  be,  granted  by  the  United  States 
to  the  state  of  Nevada,"  the  register  should  procee  I  at  once,  under  the  provisions 
of  the  statute,  and  enter  into  a  contract  with  the  applicant,  provided  his  claim  pre- 
sents a  prima  facie  case,  and  was  tiled  "  within  six  months  alter  the  date  of  ap- 
proval t  >  the  state  of  the  lands  occupied  or  possessed  by  him; "  and  his  duty  in 
this  respect,  being  ministerial,  may  be  enforced  by  mandamus. 

2  Sams— Application — Rkquisitib. 

The  claimant  of  a  preferred  right  need  not,  under  the  act,  set  forth  in  his  appli- 
cation the  facts  upon  which  his  occupancy  or  possession  is  based,  so  as  to  enable 
the  register  to  determine  therefrom  whether  the  applicant  possesses  the  requisite 
qualifications  prescribed  by  the  statute. 

Application  for  mandamus. 

A.  C.  Ellis,  for  relator.    R.  H.  Lindsay,  for  respondent. 

Hawley,  J.  This  is  an  application  for  the  writ  of  mandamus  to  compel 
respondent  to  enter  into  a  contract  with  relator  for  the  sale  of  certain  lands. 
Kelator,  on  the  thirtieth  day  of  August,  A.  D.  1882,  presented  to  the  surveyor 
general  and  ex  officio  land  register  of  this  state  a  written  application  to  pur- 
chase certain  lands  under  the  provisions  of  the  act  entitled  "An  act  to  pro- 
vide for  the  selection  and  sale  of  lands  that  have  been,  or  may  hereafter  be, 
granted  by  the  United  States  to  the  state  of  Nevada.1'  St.  1873,  120.  On 
the  same  day,  and  at  the  same  time,  three  other  persons  presented  similar  ap- 
plications for  the  purchase  of  portions  of  the  same  lands.  These  several  ap- 
plications were  filed  and  treated  by  the  register  as  simultaneous  applications. 
The  lands  described  in  said  applications  were  listed  to  the  state  on  the  third 
day  of  March,  1883.  On  the  third  day  of  September,  1883,  relator  presented 
to  and  filed  with  the  register  a  claim  of  preferred  right  to  purchase  the  lands 
under  the  provisions  of  section  12  of  the  act  of  1873.    Neither  of  the  other 
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parties,  or  any  one  else,  presented  any  claim  of  preferred  right.  On  the  twen- 
ty-seventh of  November,  1885,  the  register  certified  the  several  applications 
to  the  district  court  in  and  for  the  county  of  Churchill,  where  said  lands  are 
situate,  and  said  court,  for  want  of  jurisdiction,  remanded  the  applications 
back  to  the  register.  Relator  subsequently  made  a  demand  upon  the  register 
to  enter  into  a  contract  with  him  for  the  purchase  of  said  lands,  according  to 
lawf  and  such  demand  was  refused. 

If  respondent,  in  the  performance  of  the  duties  required  of  him  by  the  stat- 
ute, had  the  right  to  exercise  his  judgment  or  discretion  in  acting  upon  re- 
lator's application  for  a  preferred  right,  then  the  writ  should  be  denied. 

Section  12  of  the  act  of  1873  reads  as  follows:  "An  occupant  or  party  in 
possession  shall  have  a  preferred  right  to  purchase,  not  exceeding  three  hun- 
dred and  twenty  acres  of  land,  at  the  minimum  price,  for  the  period  of  six 
months  after  the  date  of  approval  to  the  state  of  the  lands  occupied  or  pos- 
sessed by  him  or  her;  and  when  two  or  more  persons,  claiming  a  preferred 
right,  by  reason  of  occupancy  or  possession,  apply  to  purchase  the  same  lands, 
the  register  shall  certify  such  applications  to  the  district  court  of  the  county 
in  which  such  lands  are  situated,  and  notify  the  contesting  applicants  thereof. 
The  judge  or  court  shall  then  appoint  a  commissioner,  in  the  vicinity  of  the 
land  so  in  dispute,  to  take  and  report  to  such  court  all  the  testimony  of  the 
parties  in  the  case.  The  contest  shall  then  be  tried  and  determined  as  ordi- 
nary actions  in  said  court;  and,  when  so  determined,  shall  be  certified  to  the 
register,  who  shall  proceed  thereafter  with  the  successful  contestant,  in  the 
same  manner  as  if  he  alone  had  applied  in  the  premises:  *  •  •  and  pro- 
vided further,  that  a  preferred  right  shall  be  based  upon  occupancy  or  posses- 
sion, dating  prior  to  any  application  to  purchase  the  land  having  been  filed 
with  the  register.  When  two  or  more  persons,  neither  claiming  a  preferred 
right,  apply  to  purchase  the  same  lands,  the  first  applicant  shall  be  allowed  to 
purchase." 

In  contested  applications,  the  register  is  not  vested  with  any  discretionary 
power  whatever.  His  duty  is  clear  and  imperative.  He  must  "certify  such 
applications  to  the  district  court  of  the  county  in  which  such  lands  are  situ- 
ated, and  notify  the  contesting  applicants  thereof. "  He  cannot,  in  such  cases, 
exercise  any  judgment  or  discretion.  He  has  nothing  to  do  in  passing  upon 
or  determining  the  sufficiency  of  the  respective  applications.  It  was  evidently 
the  intention  of  the  legislature  that  the  disputed  questions  of  fact  arising  un- 
der the  operation  of  the  law  should  be  heard  and  determined  by  the  courts. 
If  there  should  be  but  one  applicant  claiming  a  preferred  right,  then  the  leg- 
islature intended  that  the  register  should  proceed  under  the  provisions  of  the 
statute,  and  enter  into  a  contract  with  the  applicant,  if  his  claim  was  filed 
within  time,  and  presented  a  pHma  facie  case. 

There  is  no  provision  in  the  act  requiring  an  applicant  for  a  preferred  right 
to  set  forth  the  facts  upon  which  his  occupancy  or  possession  is  based,  so  as 
to  enable  the  register  to  determine  therefrom  whether  the  applicant  possessed 
the  requisite  qualifications  prescribed  by  the  statute.  The  relator,  in  making 
his  application,  used  a  printed  form  of  "affidavit  of  preferred  right,"  filled  in 
the  blank  spaces,  and  stated  on  oath  as  follows:  "I  am  the  identical  Jacob 
Springer  who  made  application  to  the  state  land  register  of  the  state  of  Ne- 
vada on  the  thirtieth  day  of  August,  1882,  according  to  law,  to  purchase  the 
following  described  lands;  *  *  *  containing  640  acres  of  land,  more  or 
less.  I  claim  a  preferred  right  to  purchase  the  same  under  section  12  of  an 
act  approved  March  5,  1873,  *  *  *  and  the  acts  amendatory  thereof  and 
supplementary  thereto,  and  base  my  claim  upon  occupation  or  possession, 
dating  prior  to  any  application  to  purchase  the  same,  viz.,  from  the  month  of 
September,  1876.  I  have  placed  permanent  improvements  on  said  land  of  the 
value  of  $75,  consisting  of  an  irrigating  ditch  and  levee.  I  also  have  in- 
cluded said  land  in  my  claim  by  fencing  and  using  sloughs  as  my  boundaries."' 
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This  statement,  in  so  far  as  it  attempts  to  state  the  facts  upon  which  his 
occupancy  or  possession  is  based,  is  very  imperfect  and  indefinite,  and,  if  the 
register  was  invested  with  any  discretionary  power,  would  be  so  unsatisfac- 
tory as  to  justify  him  in  refusing  to  act.  But  in  examining  all  the  provisions 
of  the  statute  we  are  forced  to  the  conclusion  that  the  legislature  did  not  intend 
to  clothe  Die  register  with  any  such  power,  and  that  it  was  his  duty  in  this 
case  to  enter  into  the  contract  with  relator  for  the  purchase  of  the  land. 

It  is  therefore  ordered  that  the  peremptory  writ  issue  as  prayed  for,  and 
that  it  be  directed  to  the  present  surveyor  general  and  ex  officio  land  register 
of  this  state. 


State  ex  rel.  Sohl  t>.  Preble.    (No.  1,252.) 

(Supreme  Court  <tf  Nevada.    July  18, 1887.) 

State  Lawm— Sali  or— Simultaneous  Applications. 

The  Nevada  net  of  1873  entitled  "An  act  to  provide  for  the  selection  and  sale  of 
lands  that  have  been,  or  may  hereafter  be,  granted  by  the  United  States  to  the  state 
of  Nevada,"  makes  no  provision  for  cases  where  there  are  two  or  niore  simultaneous 
applications  for  the  same  lands,  and  neither  applicant  claims  a  preferred  right  to 
purchase  by  reason  of  prior  occupancy  or  possession.  Mandamus  to  the  surveyor 
general  and  ex  officio  land  register,  to  compel  him  to  sell  to  one  applicant,  in  pref- 
erence to  the  others,  will  therefore  be  denied,  in  such  a  case. 

Application  for  mandamus. 

A.  C\  Ellis,  for  relator.    R.  H.  Lindsay,  for  respondent. 

Leonard,  0.  J.  This  is  an  application  for  a  writ  of  mandamus  to  com- 
pel respondent,  on  behalf  of  the  state,  as  surveyor  general  and  ex  officio  land 
register  of  the  state  of  Nevada,  to  enter  into  a  contract  with  relator  for  the 
sale  of  certain  lands  described  in  the  petition,  or  to  sell  said  lands  to  him  at 
the  price  of  $1.25  per  acre. 

Relator  filed  his  application  to  purchase  said  lands  August  30, 1882,  and  on 
the  same  day  three  other  persons  filed  their  several  applications,  covering,  in 
the  aggregate,  the  same  lands.  Relator  alleges  in  his  petition  that  his  appli- 
cation was  prior  in  time.  Respondent  denies  this  allegation,  and  alleges  the 
priority  of  the  other  three  applications  mentioned.  All  the  applicants  were 
entitled  to  purchase  the  lands  in  question,  and  each  complied  with  the  statute 
governing  the  purchase  of  state  lands. 

It  whs  the  duty  of  respondent,  under  the  statute,  to  enter  into  a  contract 
jvith  relator  for  the  purchase  of  the  lands  described  in  the  petition,  or  to  sell 
the  same  at  the  price  above  stated,  if  relator's  application  was  prior  to  any 
other  valid  application,  but  such  was  not  his  duty  if  all  the  applications  named 
were  simultaneous.  The  statute  governing  this  case  makes  no  provision  for 
cases  where  there  are  two  or  more  simultaneous  applications  for  the  same  lands 
belonging  to  the  state,  and  neither  applicant  claimed  a  preferred  right  to  pur- 
chase by  reason  of  prior  occupancy  or  possession. 

It  will  serve  no  useful  purpose  to  review  the  evidence  in  this  case.  We 
have  examined  it  carefully,  and  are  satisfied  that  the  four  applications  were 
simultaneous,  and  ought  to  be  so  considered.    Mandamus  denied. 


Earles  and  others  t>.  Gilham.    (No.  1,255.) 

(Supreme  Court  0/  Nevada.    July  22.  1887.) 

N«w  TitTAfr— Practicr  on  Motion— Amendment  or  Statement. 

The  provision  of  Civil  Prac.  Art  New  g  197,  to  the  effect  that  the  statement  on  a 
motion  for  a  new  trial  nmat  contain  the  si>eritU*ation»  of  error  relied  upon,  is  im- 
perative; and,  after  the  time  allowed  by  statute  for  amendments  has  passed,  it 


Digitized  by 


Google 


NeV.]  EABLES  V.  GILHAM.  587 

Is  not  competent  for  the  trial  court  to  allow  the  paper  filed  as  a  statement  to  be 
amended  by  adding  thereto  specifications  of  error  which  had,  as  claimed  in  the 
affidavit  in  support  of  the  motion,  been  inadvertently  omitted. 

Appeal  from  district  court,  Eureka  county. 

Baker  &  Wines,  for  appellant.    JET.  K.  Mitchell,  for  respondents. 

Hawley,  J.  A  judgment  was  rendered  in  this  action  in  favor  of  appel- 
lant, on  the  second  day  of  July,  1886,  and,  within  the  statutory  time  there- 
after, respondents  served  and  filed  what  purported  to  be  a  statement  on  mo 
tion  for  a  new  trial.  There  were  no  assignments  or  specifications  of  erroi 
stated  therein.  Appellant  did  not  file  any  amendments  thereto,  and  the  time 
for  filing  such  amendments  expired  on  the  twentieth  of  August,  1886.  On 
the  twenty-first  of  September,  1886,  respondents  moved  the  court  to  amend 
the  paper  on  file  by  adding  thereto  the  specifications  of  error  which  had,  as 
claimed  in  an  affidavit,  been  inadvertently  omitted.  The  court  made  an  order 
permitting  such  an  amendment  to  be  made. 

Did  the  court  have  any  authority  to  make  this  order?  Was  there  any  state- 
ment on  file  to  be  amended?  Statements  on  motion  for  a  new  trial  must  be 
filed  within  the  statutory  time.  Clark  v.  Strouse,  11  Nev.  76;  Harrison  v. 
Loekwood,  14  Nev.  263;  Tull  v.  Anderson,  15  Ne?.  426;  Golden  Fleece  G.  & 
8.  M.  Co.  v.  Cable  Con.  G.  <ft  8.  M.  Co.,  Id.  450;  Elder  v.  Frevert,  18  Nev. 

278,  3  Pac.  Rep.  237;  Robinson  v.  Benson,  19  Nev. ,  10  Pac.  Rep.  441. 

Courts  have  no  authority  to  extend  the  time  for  filing  a  statement  after  the 
statutory  time  has  expired.  Clark  v.  Strouse,  Elder  v.  Frevert,  supra. 
The  statute  declaring  how  and  when  statements  shall  be  prepared  and  filed, 
provides  that  "when  the  notice  designates,  as  the  ground  upon  which  the 
motion  will  be  made,  the  insufficiency  of  the  evidence  to  justify  the  verdict 
or  other  decision,  the  statement  shall  specify  the  particulars  in  which  such 
evidence  is  alleged  to  be  insufficient.  When  the  notice  designates,  as  the 
ground  of  the  motion,  error  in  law  occurring  at  the  trial,  and  excepted  to  by 
the  moving  party,  the  statement  shall  specify  the  particular  errors  upon  which 
the  party  will  rely.  If  no  such  specifications  be  made,  the  statement  shall  be 
disregarded."  Gen.  St.  §  8219;  Civil  Prac.  Act,  §  197.  These  provisions 
have  always  been  deemed  imperative. 

Since  the  adoption  of  the  statute,  this  court  has  uniformly  and  repeatedly 
declared  that,  if  the  statement  does  not  contain  the  specifications,  it  will  be 
disregarded.  Corbett  v.  Job,  5  Nev.  201;  Caldwell  v.  Greely,  Id.  258;  Mc- 
Williams  v.  Herschman,  Id.  263;  Meadow  Val.  M.  Co.  v.  Dodds,  6  Nev.  261; 
Clarke  v.  Lyon  Co.,  8  Nev.  182;  Sherman  v.  Shaw,  9  Nev.  148;  Elder  v. 
Shaw,  12  Nev.  81 ;  Lamance  v.  Byrnes,  17  Nev.  201.  The  conclusions  ar- 
rived at  were  reached  upon  the  ground  that  the  specifications  of  error,  by  the 
clear  language  of  the  statute,  are  made  an  essential  part  of  the  statement.  If 
omitted,  there  is  no  statement  for  the  courts  to  act  upon. 

In  Corbett  v.  Job,  the  court  disregarded  a  so-called  statement  on  appeal 
which  did  not  contain  a  statement  of  the  particular  errors  or  grounds  relied 
upon,  because  it  was  "in  no  sense  a  statement." 

In  Mc  Williams  v.  Herschman,  the  court,  in  commenting  upon  the  statu- 
tory requirements  of  a  statement  on  motion  for  a  new  trial,  said :  "  The  state- 
ment, until  the  errors  to  be  relied  on  are  properly  specified,  is  virtually  no 
statement,"  and  that  "the  court  has  no  more  right  to  grant  a  new  trial  upon 
a  statement,  defective  as  this  is,  than  it  has  where  there  is  no  statement  at 
all." 

The  paper  filed  by  respondents  did  not  comply  with  the  provisions  of  sec- 
tion 197.  One  of  the  essential  elements  of  a  statement  on  motion  for  a  new 
trial  was  entirely  omitted.  The  court  had  no  more  authority  to  allow  an 
amendment  to  this  paper,  after  the  time  for  filing  a  statement  had  expired, 
than  it  would  have  to  grant  leave  to  file  a  statement  after  the  expiration  of 
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such  time,  or  to  grant  a  new  trial  without  any  statement;    There  was  no 
statement  on  file  upon  which  to  base  an  amendment,  and  the  court  could  not, 
under  such  circumstances,  impart  vitality  and  life  to  a  thing  that  did  not 
exist. 
The  order  appealed  from  is  hereby  reversed  and  set  aside. 


Earlbs  and  others  v.  Gilham.     (No.  1,256.) 

{Supreme  Court  of  Nevada.    July  22, 1887.) 

Appeal — Absence  of  Statement— Affirmance. 

Where,  owing  to  the  absence  from  the  statement  on  motion  for  a  new  trial  of  the 
specifications  of  error,  required  by  Civil  Prac.  Act  Nev.  § 197,  to  beset  forth  therein, 
there  is  virtually  no  statement  before  the  appellate  court,  and  no  error  appears  in 
the  judgment  roll,  the  judgment  and  order  of  the  trial  court,  denying  a  new  trial, 
should  be  affirmed. 

Appeal  from  district  court,  Eureka  county. 

H.  K.  Mitchell,  for  appellants.    Baker  &  Wines,  for  respondent* 

Hawlet,  J.  The  order  of  the  district  court,  allowing  an  amendment  to 
appellant's  motion  for  a  new  trial,  having  been  reversed  and  set  aside,  upon 
an  appeal  taken  therefrom  by  the  defendant  Gilliam,  (Earlesv.  Qilham,  ante, 
586,)  it  follows  from  that  decision  that  there  is  no  statement,  on  motion  for 
a  new  trial  herein,  which  can  be  considered  by  this  court;  and,  as  it  is  not 
claimed  that  there  is  any  error  in  the  judgment  roll,  the  judgment  and  order 
of  the  district  court  denying  a  new  trial  must  be  affirmed.    It  is  so  ordered. 


Oregon  Ry.  &  nav.  Co.  v.  Day. 

(Supreme  Court  of  Washington  Territory.    January  18,  1887.) 

1.  Railboad  Companies — Eminent  Domain — Agreement  to  Convey  Land. 

A  railroad  company,  11  days  after  it  commenced  to  construct  its  road  through 
certain  lands,  obtained  an  assignment  of  a  contract  by  which  the  owner  agreed  to 
convey  a  strip  of  land  to  another  company,  in  consideration  of  its  building  its  road 
between  certain  points.  Held,  that  the  right  of  the  owner  to  compensation  ac- 
crued when  the  company  entered  upon  the  land,  and  that,  having  entered  and 
built  its  road  without  reference  to  the  agreement  in  question,  the  company  could 
not  claim  any  right  thereunder  to  have  the  land  conveyed,  which  it  had  already 
appropriated  under  the  power  of  eminent  domain. 

2.  Same— Estoppel. 

Held,  also,  that  the  land-owner  was  not  estopped  from  claiming  compensation  by 
his  previous  contract;  the  company  having  acted  independently,  and  not  upon  the 
faith  of  the  contract,  which  was  not  assigned  to  it  until  after  its  road  was  com- 
menced. 

Statutory  proceedings  by  Henry  B.  Day  against  the  Oregon  Railway  &  Navi- 
gation Company,  to  recover  compensation  for  lands  taken  by  the  latter  under 
its  right  of  eminent  domain.     The  opinion  states  the  case. 

Turner,  J.  The  appellant,  a  railroad  corporation,  appropriated  a  strip  of 
land,  100  feet  wide,  through  the  farm  of  appellee,  for  the  right  of  way  of  a 
railroad  which  it  proposed  to  build  thereon.  The  appellee,  finding  himself 
unable  to  agree  with  the  company  as  to  the  compensation  to  be  paid  for  said 
right  of  way,  instituted  proceedings  before  a  justice  of  the  peace  to  have  his 
compensation  determined  agreeably  to  the  provisions  of  chapter  188,  Code. 
The  case  proceeded  to  a  determination  before  said  justice,  and  subsequently 
found  its  way  into  the  district  court,  agreeably  to  the  provisions  of  the  chap- 
ter before  referred  to.  In  the  latter  court  pleadings  were  filed  as  in  an  advi- 
sory civil  action,  and  among  other  defenses  interposed  by  the  appellant  to  the 
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claim  of  the  appellee  was  one  averring  a  contract  in  writing,  made  by  the  ap- 
pellee and  wife  with  Jay  Lynch  and  W.  E.  Wilson,  trustees  of  the  Pataha 
Railroad  Company,  in  which  appellee  and  wife  agreed  to  convey  to  the  per- 
sons last  named  a  strip  of  land  100  feet  wide  through  said  farm,  for  the  pur- 
pose of  constructing  a  railroad  thereon.  The  answer  averred  due  assignment 
of  this  contract  to  appellant,  and  prayed  that  appellee  be  enjoined  from  further 
prosecuting  his  action  for  damages,  and  that  he  be  required  to  execute  and 
deliver  to  appellant  a  conveyance  as  called  for  by  said  agreement.  The  issues 
made  by  this  equitable  defense  were  first  tried  by  the  district  judge,  sitting 
as  chancellor,  and,  said  issues  having  been  found  for  the  appellee,  the  cause 
proceeded  to  trial  before  the  court  and  jury  upon  the  question  of  damages,  as 
in  an  action  at  law. 

The  only  rulings  of  the  court  to  which  the  appellant  adverts  in  the  brief  of 
its  counsel  as  error,  are  those  made  by  the  judge  in  the  trial  of  the  equitable 
defense;  and  as  the  case  is  here  by  appeal,  pure  and  simple,  none  others  could 
probably  be  urged.  Coming,  then,  to  the  merits  of  the  case,  we  do  not  deem 
it  necessary  to  examine  and  pass  upon  the  various  findings  of  facts  and  con- 
clusions of  law  made  by  the  learned  judge  in  the  court  below.  These  findings 
relate  principally  to  the  sealing  and  acknowledgment  of  the  agreement  pleaded 
in  the  answer  of  appellant,  and  to  the  validity  of  the  assignment  of  said  agree- 
ment to  appellant.  Admitting  the  validity  of  the  agreement,— and  we  may 
say,  in  passing,  that  we  see  no  necessity  that  an  agreement  to  convey  land 
should  be  sealed  or  acknowledged, — and  admitting  that  the  interest  of  the 
Pataha  Railroad  Company  therein  passed  to  the  appellant  by  the  assignment, 
the  facts  disclosed  in  the  record  present  an  insuperable  obstacle  to  the  equita- 
ble relief  which  the  appellant  seeks. 

The  appellant  entered  on  the  l$nd  of  the  appellee,  and  surveyed  its  right  of 
way  thereon  about  November  1*,  1885,  and  early  in  November  its  graders  were 
at  work  thereon.  These  facts  are  deposed  of  by  the  engineer  of  the  company, 
and  are  not  denied  by  any  witness  examined.  Thereupon,  the  right  of  the 
appellee  to  compensation  under  the  statute  became  fixed.  Without  deciding 
what  right,  if  any,  appellant  took,  by  virtue  of  the  contract  assigned  to  it,  on 
November  11,  1885,  eleven  days  after  it  had  appropriated  the  land,  we  are 
clear  that  it  took  no  right  thereunder  to  have  conveyed  to  it  by  the  appellee 
the  land  which  it  had  already  appropriated  under  the  power  of  eminent  do- 
main. 

The  consideration  moving  to  the  appellee  for  the  agreement  to  convey  his 
land  was  the  building  of  a  railroad  through  his  premises,  from  some  point  to 
some  point  not  disclosed  by  the  agreement,  but  which,  no  doubt,  the  parties 
had  in  mind.  Appellant  having  built  its  road  without  reference  to  that  agree- 
ment, to  now  give  it  the  benefit  of  the  agreement  as  a  defense  to  the  suit  for 
compensation  would  be  to  give  it  something  for  nothing.  When  it  proposes 
to  build  a  new  line  of  road  through  the  lands  of  appellee  on  the  faith  of  this 
agreement,  and  shows  that  its  line  is  one  substantially  like  that  which  the 
original  parties  to  the  agreement  had  in  mind, — something  not  shown  of  its 
present  line, — it  may  have  some  rights  under  the  agreement;  it  will  then  be 
time  enough  to  determine  what  they  are. 

This  view  of  the  facts  disposes  of  the  contention  of  counsel  for  appellant, 
that,  if  the  contract  be  one  upon  which  specific  performance  may  not  be  de- 
creed, yet  its  execution  by  the  appellee,  and  the  construction  by  the  appellant 
of  its  line  of  road  partly  on  the  faith  of  it,  raise  an  equitable  estoppel  against 
the  appellee  to  claim  compensation.  We  have  seen  that  the  lands  of  appellee 
were  appropriated  before  the  appellant  took  any  rights  under  the  agreement. 
It  did  not,  then,  construct  its  road  partly  on  the  faith  of  said  agreement,  and 
no  estoppel  against  the  appellee  arises.  A  different  coloring  might  be  given 
to  this  branch  of  the  case  if  the  testimony  offered  in  the  lower  court  and  re- 
jected were  before  us;  but  it  is  not  before  us,  and  appellant  has  not  contended 
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that  it  was  prejudiced  by  the  action  of  the  lower  court  in  respect  to  said  tes- 
timony.   Nor  are  we  prepared  to  say  that  it  was  prejudiced. 
The  judgment  of  the  lower  court  is  affirmed. 

Greene,  C.  J.,  and  Hoyt,  J„  concur. 


Ainsworth  and  others  v.  Territory, 

(Supreme  Court  of  Washington  Territory.    January  21,  1887.) 

1.  Bail— Power  to  Accept. 

The  judge  of  a  criminal  court  of  record  may  accept  and  approve  a  bail-bond  in 
vacation,  especially  as  Code  Wash.  T.  f§  2138,  2139.  authorizes  a  judge  at  chambers 
to  determine  all  matters  where  a  jury  is  not  required.  That  the  prisoner  has  been 
previously  committed  in  default  of  bail,  and  is  in  the  custody  or  the  sheriff,  is  im- 
material. 

2.  Same— Conditions  of  Bail-Bokd— Defense. 

It  is  no  defense  to  an  action  on  a  bail-bond,  voluntarily  given,  that  the  conditions 
of  the  bond  are  more  onerous  than  the  statute  permits. 

3.  Same— Declaring  Forfeiture— Signing  Journal. 

In  such  action,  a  defense  that  the  bond  was  not  shown  to  have  been  declared  for- 
feited by  a  proper  court,  because  the  journal  was  not  signed  by  the  court,  held  not 
sustained,  both  because  the  judge's  signature  is  not  necessary  to  make  journal  en- 
tries valid,  and  because  the  journal  was  in  fact  signed  by  the  judge  at  the  end  of 
the  term. 

4.  Same— Party  to  Enforce. 

Washington  Territory  is  a  municipal  corporation,  of  which  the  several  counties 
are  agencies,  and  the  territory  is  the  proper  authority  to  accept  and  enforce  bail- 
bonds. 

Geo.  M.  Posterior  plaintiff  in  error.    8.  C.Hyde,  Pros.  Atty.,  for  the  Ter- 
ritory. 

Langford,  J.  This  is  an  action  brought  by  the  territory  on  a  bail-bond, 
in  which  the  territory  is  the  obligee  and  the  defendants  are  the  obligors.  The 
bond  itself  is  in  the  usual  form  of  a  common-law  bond.  Hon.  Judge  Win- 
gard  was  the  presiding  judge  of  the  court  in  which  the  indictment  was  found, 
and  at  which  the  order  of  commitment  was  entered  against  one  of  the  de- 
fendants, who  was  indicted,  in  default  of  his  giving  bail,  for  his  appearance 
at  said  court  from  day  to  day  and  from  term  to  term.  In  default  of  such  bail, 
on  a  warrant  upon  said  order  of  commitment,  the  sheriff  of  Spokane  county 
was  holding  the  prisoner  in  confinement.  The  said  term  was  the  regular  Oc- 
tober term  of  the  district  court  for  Spokane  county.  The  judge  was  not  only 
a  presiding  judge  for  this  court,  but  also  of  several  other  courts  of  the  First 
judicial  district.  This  October  term  of  court  was  adjourned  to  meet  again 
on  the  first  Monday  of  February,  and  in  the  mean  time  the  judge  went  to 
Walla  Walla,  his  place  of  residence,  and  the  place  where  he  held  court  at 
chambers  for  the  whole  district,  including  Spokane  county.  While  there  the 
attorney  for  the  defendant  prepared  and  offered  to  him,  for  acceptance  and 
approval,  the  bond  in  question.  The  judge  approved  it,  and  filed  it  with  the 
clerk  of  said  court.  At  the  time  Judge  Wingard,  at  chambers,  approved  the 
bond,  at  the  instance  of  the  defendants,  he  made  an  order  that  the  prisoner  be 
discharged,  which  was  also  sent  to  the  clerk  of  said  court.  Upon  learning  of 
this  proceeding  of  the  judge,  and  that  the  order  and  bond  was  filed  with  the 
clerk,  and  upon  faith  that  the  bond  was  a  good  bond,  the  prisoner  was  re- 
leased, and  went  into  the  possession  and  custody  of  his  bondsmen.  Judge 
Wingard  returned,  and  continued  the  session  of  the  court;  and  the  prisoner 
being  called,  and  the  other  defendants,  in  due  form,  and  making  no  appear- 
ance, the  court  caused  the  default  to  be  entered  and  bond  forfeited. 

The  defendants  claim  that  after  the  prisoner  was  held  by  the  sheriff,  the 
sheriff  alone  could  accept  bail,  and  that  the  action  of  Judge  Wingard  in  ac- 


Digitized  by 


Google 


"Wash.  T,]  AINSWOBTH  0.  TERRITORY.  591 

cepting  and  approving  the  bond  was  void.  If  this  were  so,  if  the  sheriff 
found  the  bond  which  was  left  with  the  clerk  with  intent  that  it  should  be 
delivered  and  did,  upon  the  faith  that  it  was  a  good  bond,  release  the  prisoner 
on  account  thereof,  then  this  was  an  acceptance  and  approval  by  the  sheriff 
by  implication.  We  are  satisfied,  however,  that  by  virtue  of  his  office,  a 
judge  of  a  criminal  court  of  record,  in  vacation,  can  accept  a  bail-bond  for  the 
territory.  Particularly  is  it  so  under  our  statute,  which  authorizes  the  judge 
at  chambers  to  hear  and  determine  any  subject-matter  which  can  be  decided 
without  a  jury.     Code,  2138,  2139. 

The  next  error  claimed  is  that  the  defeasance  in  the  bond  is  more  onerous 
than  the  statute  permits  as  to  bail-bonds.  We  think  that  this  is  true.  Defend- 
ants infer  that  this  vitiates  the  bond  itself.  Decisions  have  been  read  that 
sometimes,  and  in  some  circumstances,  courts  have  held  a  bail-bond  was  void 
on  this  account.  There  could  not  have  been  any  such  plea  made  at  common 
law,  in  an  action  for  debt  upon  a  bond;  yet  the  common  law  is  the  rule  of 
decision  in  this  territory.  Duress  could  have  been  pleaded.  It  wa3  probably 
upon  what  was  considered  duress  that  bonds  have  been  held  void,  because  the 
same  were  more  onerous  than  the  law  permitted.  There  is  no  such  plea  in 
this  case,  and  no  evidence  to  support  such  a  plea.  The  evidence  shows  that, 
without  request  or  demand  from  any  one,  defendants  inserted  these  conditions 
on  their  own  motion,  and  did  it  voluntarily.  The  permission  that  the  de- 
fendants may  insert  lawful  conditions,  and  add  unlawful  ones,  if  they  choose, 
is  not  contrary  to  public  policy.  The  court  would  not  probably  enforce  a  con- 
dition, unauthorized  by  law,  thus  inserted,  and  the  court  did  not  forfeit  this 
bond  for  any  breach  of  such  conditions,  nor  is  suit  brought  on  account  of  the 
breach  of  any  unlawful  conditions.  The  defendant  claims  that  one  of  the 
unlawful  conditions  was  that  the  prisoner  should  appear  at  said  court  on  the 
first  Monday  of  February. 

The  judge  presided  over  many  courts  of  separate  jurisdiction,  of  which  this 
was  one.  No  term  of  court  of  the  same  territorial  jurisdiction  intervened 
between  the  sitting  of  the  court  in  October  and  February.  No  term  of  court 
had  been  adjourned, — only  the  sitting  of  the  same  term*  had  been  adjourned; 
hence  a  trial  by  jury  could  have  been  had  at  the  time  the  bond  was  forfeited. 
Had  this  not  been  so,  we  know  of  no  plea  which  could  have  been  made  to  the 
sufficiency  of  a  bond  on  that  account,  and  no  authority  has  been  cited  that  so 
holds. 

It  is  claimed  that  the  territory  is  not  the  real  party  in  interest.  The  ter- 
ritory is  a  municipal  corporation  and  government  representing  all  the  people 
within  its  borders.  The  county  of  Spokane  is  an  agency  of  the  territory  to 
carry  on  certain  functions  of  government.  Neither  the  territory  nor  county 
is  the  real  party  in  interest,  but  the  inhabitants  are.  The  territory  by  stat- 
ute is  authorized  to  accept  and  collect  these  bonds,  for  the  use  of  the  people, 
and  is  a  trustee  of  a  trust  expressed  by  statute. 

It  is  claimed  that  there  is  no  evidence  that  the  bond  was  declared  forfeited 
by  a  proper  court,  for  that  the  journal  had  not  been  signed  by  the  judge. 
Such  signature  is  unnecessary  to  make  journal  entries  valid.  If  it  were  nec- 
essary, the  journal  was  signed  at  the  end  of  the  term  by  the  presiding  judge. 
The  authorities  cited,  that  recognizances  can  only  be  taken  in  term-time,  refer 
exclusively  to  recognizances  of  record.  Our  statute  would  permit  the  judge 
at  chambers  even  to  take  these.  Our  statute  provides  that  several  officers 
may  take  bail  who  have  no  records,  and  among  them  are  magistrates.  This 
class  of  bail  is  by  deed,  signed,  sealed,  and  delivered.  The  bail-bond  here  is 
bail  by  deed.  Judge  Wingard  was  a  magistrate.  It  is  not  doubted  that  the 
statutes  might  by  express  terms,  or  by  implication,  prohibit  bail  by  deed,  but 
our  statute,  by  necessary  implication,  commands  such  bonds  to  be  taken.  It 
was  unnecessary  to  invoke  section  749,  Code.  The  real  act  containing  that 
provision  is  an  act  entitled  "An  act  to  regulate  the  practice  and  proceedings 
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in  civil  actions  in  the  district  court."  This  title  is  not  broad  enough  to  include 
bonds  not  used  in  the  practice  and  proceedings  in  the  district  court  in  civil 
actions.  The  section  refers  to  such  proceedings,  and  bonds  taken  therein,  and 
to  none  other.  The  statute  has  another.provision  for  bonds  in  criminal  pro- 
ceedings. Code,  §  1167.  It  is  not  necessary  to  invite  the  aid  of  this  section, 
for  this  bond  is  a  sufficient  one  without  the  aid  of  either  section. 
Judgment  is  affirmed. 

Greene,  C.  J., and  Hoyt,  J.,  concur. 


Carson  v.  Chandler  and  others. 

{Supreme  Court  of  Washington  Territory.    January  22,  1887.) 

1.  Appkal— Certificate  op  Clerk — Testimony. 

The  legislature  of  Washington  Territory  has  power  to  authorize  the  clerk  of  the 
trial  court  to  certify,  in  cases  in  which  the  evidence  consists  wholly  of  written  tes- 
timony, that  the  evidence  contained  in  the  transcript  is  "all  the  evidence  intro- 
duced by  the  parties  in  the  court  below,"  and  to  require  the  supreme  court  to  re- 
ceive such  certificate  as  proper  evidence  of  the  facts  certified. 

J.  Same — Equity  Causes. 

Section  451  of  the  Code,  containing  such  provision,  applies  to  equity  causes,  not- 
withstanding section  464  requires  depositions,  and  all  papers  used  as  evidence  in 
equity  causes,  to  be  certified  up  to  the  supreme  court,  *4  not  by  transcript,  but  in 
the  original  form."  The  word  "transcript^'  is  used  in  section  461  in  a  loose  sense, 
as  including  all  that  is  to  be  certified  in  a  case  to  the  supreme  court. 

John  P.  Judson,  for  appellant.    Struve,  Haines  cfe  McMicken,  for  appellee. 

Turner,  J.  The  evidence  in  this  case  is  certified  by  the  clerk  of  the  lower 
court  agreeably  to  the  provisions  of  section  451  of  the  Code.  We  know  of  no 
reason  why  the  legislature  may  not  direct  the  clerk  to  make  this  certificate  in 
an  equity  cause,  and  why  it  may  not  require  this  court  to  receive  such  cer- 
tificate as  proper  evidence  of  the  facts  therein  certified.  The  direction  to  the 
clerk  to  make  the  certificate  is,  in  effect,  a  command  to  him  to  inform  himself 
of  facts,  during  the  progress  of  trials,  necessary  to  enable  him  to  make  the 
same.  No  officer  is  in  better  position,  save  the  judge  alone,  to  make  such 
certificate  intelligently;  and  if  the  clerk  is  present,  performing  his  duties,  his 
opportunities  are  equal  to  those  of  the  judge  to  know  that  to  which  both  or 
either  may  certify;  namely,  that  the  evidence  contained  in  the  transcript  is 
"all  the  evidence  introduced  by  the  parties  on  the  trial  in  the  court  below." 
We  are  referring,  of  course,  to  cases  in  which  "the  evidence  consists  wholly 
of  written  testimony,"  the  clerk  being  authorized  to  make  the  certificate  in 
such  cases  only. 

Looking  carefully  into  the  record  in  this  case,  we  find  that  all  the  testimony 
therein  contained  is  "written  testimony,"  as  that  term  has  been  construed 
by  this  court  in  other  cases.  Taking  this  fact,  in  connection  with  the  certif- 
icate of  the  clerk  that  "the  transcript  contains  all  the  evidence,"  etc.,  we  are 
enabled  to  see  that  the  case  is  one  in  which  the  law  obliges  us  to  receive  the 
evidence  on  the  faith  of  the  clerk's  certificate. 

It  is  insisted,  however,  that  section  451  does  not  apply  to  an  equity  case, 
because,  under  the  provisions  of  section  464  of  the  Code,  "the  depositions, 
and  all  papers  which  were  used  as  evidence,  are  to  be  certified  up  to  the  su- 
preme court,  and  shall  be  so  certified,  not  by  transcript,  but  in  the  original 
form."  We  think  the  work  "transcript"  was  used  in  section  451  in  a  loose 
and  inaccurate  sense,  as  including  all  that  was  to  be  certified  in  a  case  to  the 
supreme  court. 

The  motion  to  affirm  is  denied. 

Greene,  C.  J.,  and  Langford,  J.,  concur. 
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NORAGER  V.  NORWALD. 

(Supreme  Court  of  Washington  Territory.    January  10,  1887.) 

Appeal — Transcript— Filing — Pendency  of  Mandamus  Proceedings. 

Where,  from  an  application  for  a  writ  of  mandamus  to  the  trial  judge,  it  appears 
that  the  failure  of  the  appellant  to  file  a  transcript  was  occasioned  by  the  neglect 
or  refusal  of  the  trial  judge  to  settle  the  facts  of  the  case,  a  motion  by  the  appellee 
for  affirmance  of  the  judgment  of  the  lower  court  will  be  held  over  pending  the 
result  of  the  proceedings  for  mandamus.    Hott,  J.,  dissents. 

Turner,  J.  An  appellant  in  an  action  at  law  who  has  saved  exceptions 
which  can  be  preserved  by  a  statement  of  facts  only,  or  by  a  bill  of  exceptions, 
and  who  has  done  all  that  the  law  requires  to  entitle  him  to  a  settlement  of 
such  facts  by  the  judge  of  the  lower  court,  ought  not  to  be  considered  in  fault 
if,  pending  action  on  his  proposed  statement,  he  fails  to  cause  an  incomplete 
transcript  to  be  filed  in  this  court.  Actus  curies  neminem  gravabit.  In  such 
a  case,  it  being  shown  to  this  court,  on  application  for  a  writ  of  mandamus, 
that  the  judge  has  failed  or  refused,  on  insufficient  grounds,  to  settle  the  state- 
ment of  facts,  and  an  alternative  writ  having  issued,  the  appellee  ought  not, 
pending  the  determination  of  the  court  in  the  mandamus  proceeding,  to  have 
an  affirmance  of  his  judgment  under  section  461  of  the  Code.  The  court  would 
not  have  awarded  the  alternative  writ  without  a  showing  establishing,  at  least, 
that  the  failure  to  complete  the  record  in  the  court  below,  so  that  a  proper 
transcript  could  be  filed  here,  was  owing  to  circumstances  over  which  the  ap- 
pellant had  no  control.  The  showing,  on  the  motion  for  mandamus,  may 
properly  be  looked  to,  and  considered  on  the  application  to  affirm.  The  writ 
of  mandamus  goes  from  this  court  only  in  aid  of  its  appellate  jurisdiction, 
and,  while  not  properly  a  step  in  the  main  cause  before  the  latter  has  reached 
this  court,  it  yet  bears  sufficient  relation  to  it  to  permit  the  showing  to  be  con- 
sidered therein,  when  the  latter  has  reached  us  by  the  intervention  of  the  ap- 
pellee. 

It  may  be  that  the  appellant  has  been  guilty  of  laches  in  failing  to  sooner 
prosecute  the  mandamus  suit.  If  so,  he  will  not  succeed  in  that  suit.  But 
certainly,  if  he  deserves  to  succeed  therein,  the  appellee  is  not  entitled  at  the 
time  to  an  affirmance  of  his  judgment;  and  whether  he  deserves  to  succeed 
therein  is  to  be  determined  in  that  suit  and  not  on  this  motion  to  affirm.  We 
think  the  motion  to  affirm  should  stand  over  without  action  for  the  present. 

Lanoford,  J.,  concurs. 

Hoyt,  J.,  (dissenting.)  The  notice  of  appeal  herein  was  given  June  23, 
1885,  but  the  transcript  was  not  brought  up  by  the  appellant,  as  required  by 
statute,  nor  was  any  showing  made,  or  attempted  to  be  made,  for  the  failure 
thus  to  file  the  transcript  in  the  cause.  Under  these  circumstances  the  ap- 
pellee, on  the  first  day  of  this  term,  filed  here  a  copy  of  the  judgment  and 
notice  of  appeal,  and  asked  that  the  judgment  be  affirmed;  and  it  is  conceded 
that  his  notice  must  be  granted,  unless  some  reason  to  the  contrary  is  prop- 
erly made  to  appear  to  the  court.  But  my  brothers  are  of  the  opinion  that 
the  pendency  of  an  original  proceeding  in  this  court  for  a  mandate  to  compel 
the  judge  of  the  court  below  to  settle  a  statement  of  facts  in  the  case,  is  in 
itself  a  sufficient  reason  for  denying  appellee's  said  motion;  but  with  this 
conclusion  I  am  unable  to  agree — First,  because  I  do  not  think  such  proceed- 
ing has  any  such  connection  with  this  cause  as  to  entitle  the  court  to  at  all 
consider  the  same  in  deciding  any  question  herein;  second,  because  if  it  is 
considered  as  being  on  file  in  this  case,  it  is  not  in  itself  of  any  force  as  against 
appellee's  motion,  as  it  is  nowhere  suggested  by  the  appellant  that,  if  the  writ 
of  mandate  issues,  and  the  judge  settles  the  statement,  as  therein  required,  it 
is  his  intention  thereafter  to  bring  up  a  transcript  of  the  cause  for  investiga- 
v.  14p.no.  10— 38 
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tion,  and,  for  aught  that  this  court  can  know,  such  mandamus  proceedings 
are  not  prosecuted  for  the  purpose  of  this  case  at  all,  but  simply  with  the  ob- 
ject of  establishing  a  correct  practice  for  the  future. 

In  my  opinion,  it  is  the  duty  of  the  appellant  in  any  case  to  file  a  transcript 
in  this  court  within  the  time  provided  by  law,  or,  in  case  any  reason  exists 
why  he  cannot  do  so,  to  file  a  showing,  by  affidavit  or  otherwise,  of  such  rea- 
son, and  a  motion  for  leave  to  be  allowed  to  file  such  transcript  when  the  ob- 
stacle preventing  the  present  filing  is  removed;  and  that  the  appellee,  in  the 
absence  of  such  transcript  or  showing  and  motion,  has  a  right  to  avail  him- 
self of  the  provisions  of  section  461,  Code,  and  have  the  judgment  affirmed; 
and  I  am  of  the  opinion  that  appellant  cannot,  as  a  matter  of  right,  appear 
and  make  any  objection  thereto,  as  his  failure  to  file  the  transcript  is  in  the 
nature  of  a  dofault,  which  the  appellee,  by  the  filing  of  his  papers,  hits  made 
effective,  and,  before  the  appellant  can  further  appear  in  the  case,  be  must 
file  his  motion  and  showing,  and  obtain  an  order  relieving  him  from  such  de- 
fault. Moreover,  I  am  inclined  to  the  opinion  that  this  court  should  not  re- 
lieve an  appellant  from  the  consequences  of  a  failure  to  file  a  complete  tran- 
script, unless  it  appeared  that  he  had  brought  up  such  parts  thereof  as  he  rea- 
sonably could;  and  I  think  the  only  safe  course  for  an  appellant  would  be  to 
timely  file  such  part  of  the  transcript  as  he  is  able  to  procure,  and  then,  if  for 
any  reason  he  cannot  make  it  complete,  to  show  such  reason  to  this  court,  and 
ask  for  time,  and,  if  necessary,  the  aid  of  the  court. 

In  a  case  like  the  present,  the  appellee,  not  being  advised  in  any  way  of  the 
intention  of  appellant  further  to  prosecute  his  appeal,  has  a  right  to  assume 
that  he  is  entitled  to  the  benefit  of  said  section  461 ;  and  after  he  has  gone  to 
the  expense  of  having  sent  up  a  copy  of  the  judgment  and  notice  of  appeal, 
and  of  coming  here  to  avail  himself  of  the  benefits  of  said  section,  he  should 
not  be  prevented  from  so  doing  by  proceedings  of  which  he  has  no  notice,  and 
to  which  he  is  in  no  sense  a  party,  and  which  are  not  even  on  file  in  the  case. 
It  follows  that,  in  my  opinion,  the  motion  should  be  granted. 


Bradshaw  v.  Territory. 

(Supreme  Oofirt  of  Washington  Territory.    January  21,  1887.) 

1.  Conspiracy— Indictment— Common-Law  Offense. 

Under  Code  Wash.  T.  $  782,  the  common-law  offense  of  conspiracy  is  indictable, 
and  an  indictment  which  contains  sufficient  to  charge  the  crime  as  at  common  law 
will  support  a  judgment  of  conviction. 

2.  Same— Conspiracy  to  Defraud. 

Conspiracy  to  defraud  a  person  is  indictable  at  common  law. 

3.  Same — Sentence — Conviction  of  Co-Conspirators. 

A  person  convicted  of  conspiracy  may  be  sentenced  although  no  co-conspirator 
has  been  convicted.  It  is  only  when  all  of  the  co-conspirators  have  either  been  ac- 
quitted, or  been  discharged  under  circumstances  tantamount  to  acquittal,  that  a 
conspirator  cannot  be  convicted. 

4.  Same. 

Where  a  conspirator  has  not  been  indicted,  in  order  to  obtain  his  evidence  for  the 
prosecution,  and  the  indictment  of  two  other  conspirators  has  been  dismissed  on 
the  motion  of  the  prosecuting  officer,  as  permitted  by  the  laws  of  Washington  Ter- 
ritory, leaving  the  question  of  guilt  or  innocence  undetermined,  these  conspirators 
have  not  been  acquitted  or  discharged  under  such  circumstances  that  the  remain- 
ing conspirator  may  not  be  indicted  and  sentenced. 

Indictment  for  conspiring  to  defraud.  Verdict  of  guilty  and  sentence.  The 
defendant  appeals. 

Geo.  M.  Foster,  for  appellant.   8.  C.  Hyde,  for  the  Territory, 

Greene,  C.  J.  This  is  a  writ  of  error,  bringing  up  from  the  district  court 
the  judgment  and  record  of  a  case  wherein  the  plaintiff  in  error  was  con- 
victed of  the  crime  of  conspiracy.    He  and  two  others  were  indicted  together 
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for  conspiring  with  a  fourth  person  to  defraud,  by  means  specified  in  the  in- 
dictment, the  person's  business  partner.  He  was  tried  first  and  alone.  There 
is  nothing  to  inform  this  court  that  any  of  his  co-conspirators  have  ever  been 
convicted. 

In  course  of  the  proceedings  before  conviction,  exceptions  were  taken  to 
quite  a  number  of  rulings  of  the  trial  judge,  and  to  his  giving  and  refusing 
instructions  to  the  jury;  which  action  of  his,  if  to  defendant's  prejudice,  w;is 
corrigible  by  a  new  trial,  but  cannot  be  corrected  in  this  court,  because  no 
motion  for  a  new  trial,  definitely  pointing  out  any  statutory  ground  for  the 
motion,  was  ever  made.  Only  two  questions  upon  whicli  this  court  can  pass 
are  before  us,  both  of  which  are  presented  by  the  motion  in  arrest  of  judg- 
ment,— one  as  to  the  sufficiency  of  the  indictment;  the  other  as  to  the  power 
of  the  district  court  to  pass  sentence  before  the  conviction  of  any  co-conspir- 
ator. 

There  is  no  statute  of  this  territory  defining  conspiracy.  Hence,  according 
to  section  782,  Code,  the  common-law  offense  of  conspiracy  is  indictable.  But 
it  is  contended  that  conspiracy  to  defraud  a  person  is  not  indictable  at  com- 
mon law.  This  is  a  mistake.  2  Bish.  Crim.  Law,  §  207,  and  cases  cited;  2 
Bish.  Crim.  Proc.  §  215;  Bish.  Div.  &  Forms,  §  285;  2  Whart.  Crim.  Law, 
§§  1337, 1338, 134  £-1349. 

We  have  examined  the  indictment  with  care,  and  find  it  unnecessarily  ver- 
bose, but  not  lacking  in  any  of  the  requisites  of  a  good  criminal  pleading. 
As  regards  the  point  that  the  plaintiff  in  error  could  not  be  sentenced  until  a 
co-conspirator  had  been  first  convicted,  the  law  is  not  as  his  counsel  contends. 
For,  while  it  is  true  that  the  conviction  of  a  single  conspirator,  or  even  his 
indictment,  cannot  be  had,  or,  if  had,  will  be  invalidated,  in  case  every  one 
else  who  is  charged  to  have  been  conspirator  with  him  has  been  or  is  ac- 
quitted, or,  under  circumstances  that  amount  to  an  acquittal,  discharged,  yet 
we  understand  that  it  is  also  the  law,  on  the  other  hand,  that  a  person  maybe 
indicted  for  conspiracy,  and  convicted,  and,  if  convicted »  sentenced,  although 
every  person  who  is  charged  to  have  been  co-conspirator  with  him  is  unin- 
dicted,  or  has,  in  some  mode  not  inconsistent  with  guilt,  been  released  from 
liability  under  the  indictment.  2  Whart.  Crim.  Law,  §§  1388,  1389,  1893;  2 
Bish.  Crim.  Law,  §  188  et  aeq. 

From  the  transcript  before  us,  it  appears  that  there  was  an  unindicted  con- 
spirator who  gave  evidence  for  the  territory  upon  the  trial,  and  who,  we  pre- 
sume, was  excluded  from  the  indictment  in  order  that  he  might  give  evidence 
for  the  people.  It  further  appears,  both  from  the  record  and  the  concession 
of  parties,  that  after  the  trial  of  plaintiff  in  error,  and  a  subsequent  mistrial 
of  his  two  co-defendants,  the  indictment  was  dismissed,  as  to  them,  upon 
motion  of  the  prosecuting  officer,  as  permitted  by  our  statute;  leaving  the 
question  of  the  guilt  or  innocence  of  these  co-defendants  undetermined  and 
undeterminable,  except  so  far  as  upon  the  trial  of  plaintiff  in  error,  and  as 
against  him  individually,  it  had  already  been  passed  upon  by  the  jury  that 
tried  him. 

Let  the  judgment  of  the  district  court  be  affirmed. 

Langford  and  Hoyt,  JJ.,  concur. 


O'Hare  and  others  v.  Wilson  and  another. 

(Supreme  Court  of  Washington  Territory,    January  17,  1887./ 

Appeal— Failure  to  Prosecute — Judgmkni  on  Bond. 

Where  a  cause  is  brought  to  the  supreme  court  of  Washington  Territory,  under 
the  appeal  act  of  1883,  and  the  appellant  fails  to  prosecute  his  appeal,  the  appellee 
may  nave  the  judgment  of  the  district  court  affirmed,  aud  judgment  rendered  in 
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the  supreme  court  against  the  sureties  on  the  appeal -bond,  upon  production  of  the 
appeal-bond  and  a  transcript  of  the  judgment,  and  of  the  journal  entry  of  notice 
oi  appeal,  duly  authenticated. 

Greene,  G.  J.  We  are  of  opinion  that  when  a  cause  is  brought  to  this 
court,  under  the  appeal  act  of  1883,  and  the  appellant  fails  to  prosecute  his 
appeal,  the  appellee  may  have  the  judgment  of  the  district  court  affirmed, 
and  judgment  rendered  in  this  court  against  the  sureties  on  the  appeal-bond, 
upon  production  to  this  court  of  the  appeal-bond  and  a  transcript  of  the  judg- 
ment, and  of  the  journal  entry  of  notice  of  appeal,  duly  authenticated, 

Langford,  J.,  concurs. 


Zenkner  t>.  Northern  Pao.  B.  Co. 

(Supreme  Court  of  Washington  Territory.    January  21,  1387.) 

Appeal— Statement  op  Pacts— Certificate  op  Judge. 

Under  act  Wash.  T.  1883,  providing  that  "in  all  causes  removed  to  the  supreme 
court,  *  *  *  the  party  so  removing  the  same  may  have  the  facts,  or  any  por- 
tion thereof,  transmitted  thereto,  with  the  transcript  of  the  cause ;  and  such  facts 
shall  be  certified  to  by  the  district  judge  before  whom  the  cause  was  tried,  to  be  all 
the  material  facts  in  the  cause," — a  statement  of  facts  not  so  certified  will,  upon 
motion,  be  struck  from  the  record,  and  an  appearance  by  the  parties  does  not  waive 
the  right  to  object  to  the  statement  for  that  reason. 

P.  P.  Carroll,  for  plaintiff  in  error.  McNaught,  Ferry,  McNaught  cfc 
Mitchell,  for  defendants  in  error. 

Greene,  C.  J.  The  principles  decisive  of  the  case  of  Mulkey  v.  McOrew 
2  Wash.  T.  259,  262,  are  decisive  also  of  this  motion  to  strike.  A  mass  of 
paper  writing,  purporting  to  be  a  statement  of  facts  under  the  appeal  act  of 
1883,  is  here,  but  it  is  not  certified  as  required  by  that  act,  and  there  is  noth- 
ing to  assure  us  that  it  contains  "all  the  material  facts  in  the  case."  It  is 
a  superfluity.  Appearance  would  not  waive  the  right  to  object  to  it.  The 
motion  to  strike  it  from  the  cause  is  granted. 

Langford  and  Turner,  JJ.,  concur. 


Smith  v.  Wingard. 

(Supreme  Court  of  Washington  Territory.    January  21,  1887.) 

Supreme  Court,  Washington  Territory— Appeals— What  Judges  Sit. 

Under  act  of  congress  of  July  4,  1884,  providing  that  no  justice  of  the  supreme 
court  of  Washington  Territory  "shall  act  as  a  member  of  the  supreme  court  in  any 
action  or  proceeding  brought  to  such  court  by  writ  of  error,  bill  of  exceptions,  or 
appeal,  from  any  decision,  judgment,  or  decree  rendered  by  him  as  judge  of  a  dis- 
trict court,"  the  decision,  judgment,  or  decree  which  disqualifies  a  justice  on  appeal 
must  be  the  final  one  from  which  the  appeal,  bill  of  exceptions,  or  writ  of  error  is 
taken.  A  justice  is  not  disqualified  by  having  made  interlocutory  orders,  or  de- 
crees in  the  action  below. 

Greene,  G.  J.  This  is  a  motion  for  a  continuance  on  the  ground  of  the 
alleged  disqualification  of  all  but  two  of  the  justices' to  act  as  members  of  this 
court.  One  of  the  justices  rendered  the  final  judgment  from  which  this  ap- 
peal is  prosecuted,  and  another  of  them  made  an  interlocutory  order  which  is 
complained  of  as  error. 

By  the  act  of  congress  of  fourth  July,  1884,  reconstructing  the  supreme 
court  of  this  territory,  three  justices  are  necessary  to  constitute  a  quorum. 
If,  therefore,  only  two  of  the  justices  are  qualified,  there  can  be  no  quorum, 
and  there  can  be  no  action  of  the  court,  whether  to  grant  a  continuance  or  do 
anything  else.     In  regard  to  qualification,  the  same  statute  provides  that  "no 
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justice  shall  act  as- a  member  of  the  supreme  court  in  any  action  or  proceed- 
ing brought  to  such  court,  by  writ  of  error,  bill  of  exceptions,  or  appeal  from 
any  decision,  judgment,  or  decree  rendered  by  him  as  judge  of  a  district 
court."  I  consider  that  this  provision  contains  within  itself  a  reference  to, 
and  must  be  interpreted  as  directly  connected  with  and  modifying,  that  part 
of  section  9  of  the  organic  act  which  is  now  incorporated  in  section  1869, 
Rev.  St.  U.  S.,  and  which  says  that  "writs  of  error,  bills  of  exception,  and 
appeals  shall  be  allowed  in  all  cases  from  the  final  decisions  of  the  district  court 
to  the  supreme  court,"  etc.,  and  that  it  in  effect  ordains  that  no  justice  shall 
act  in  any  action  or  proceeding  brought  to  the  supreme  court,  under  section 
9  of  the  organic  act,  in  which  he  is  that  judge  who  rendered  the  decision, 
judgment,  or  decree  from  which  the  appeal,  bill  of  exceptions,  or  writ  of  error 
has  been  allowed.  Such  is  the  exact  tenor  of  the  statute,  and  it  is  indicative 
of  an  intention  on  the  part  of  congress  to  provide  for  the  territory  a  supreme 
court  which  shall  be  measurably  and  generally  free  from  the  embarrassment 
of  any  of  its  members  having  previously  expressed  a  judicial  opinion  upon  the 
merits  of  the  very  matter  brought  up  for  review.  Congress  do  not  say  that 
no  justice  shall  act  who,  in  the  action  or  proceeding  to  be  reviewed,  has  made 
any  ruling  claimed  to  be  erroneous.  They  choose  a  different  form  of  expres- 
sion, the  natural  and  obvious  meaning  of  which  is  to  my  mind  quite  different 
and  distinct.  Here  is  a  case  in  which  congress  is  absolute  arbiter  of  the  situ- 
ation. It  is  about  to  reconstruct  the  supreme  court  of  a  populous  and  grow- 
ing territory.  It  seems  a  desirability  in  having  the  remodeled  tribunal  so 
constituted  as  to  be  partly  or  wholly  independent  of  the  mind  that  passed  ju- 
dicially upon  the  case  in  the  district  court.  It  determines  to  place  such  a  re- 
striction upon  the  qualifications  of  the  judges  as  shall  favor  this  independence. 
But  it  is  unwilling,  on  the  score  of  economy,  to  give  the  territory  more  than 
four  justices,  and  there  is  a  question  as  to  what  ought,  under  the  circum- 
stances, to  be  the  extent  of  the  restriction.  Shall  it  exclude  every  judge  who 
has  made  a  ruling  on  any  point  sought  to  be  reviewed,  or  shall  it  exclude  that 
judge  only  who  has  made  the  judgment  from  which  the  appeal  or  writ  of  error 
is  prosecuted?  These  are  considerations  on  the  one  side  and  on  the  other. 
It  were  good  to  have  an  appellate  court,  no  justice  of  which  had  ever  passed 
judicially  on  any  question  to  be  reviewed;  but  it  were  also  good  to  have  an 
appellate  court  which  should  be  accessible  for  all  suitors  in  all  cases.  Sick- 
ness is  liable  to  befall  any  district  judge,  or  some  emergency  may  call  him  out 
of  the  territory,  so  that  temporarily  his  duties  have  to  be  performed  by  his 
neighbor  judge.  Or  a  new  assignment  of  judges  among  the  districts  is  liable 
to  be  made  by  any  legislature,  when  every  judge  will  drop  the  cases  on  his 
docket  unfinished  and  take  up  the  unfinished  docket  of  another  judge.  But 
to  attempt  to  enumerate  the  considerations,  or  assign  the  compelling  reasons 
that  determine  the  action  of  a  circumspect  and  omnipercipient  congress,  were 
an  idle  endeavor.  Enough  for  us  to  discern  that  there  were  considerations 
and  reasons  that  were  or  might  have  been  operative  to  produce  the  language 
of  the  act  in  question. 

It  is  as  if  congress,  being  about  to  reconstruct  this  court,  were  approached 
by  some  person,  interested  in  that  behalf,  and  asked  to  give  the  territory  such 
a  court  that  a  justice  of  it  would  never  have  to  pass  on  a  previous  ruling  of 
his  own  in  the  same  cause,  and  as  if  congress  had  answered :  "  We  cannot  give 
you  that,  but  we  can  give  you  an  approximation  to  it,  and  we  will  give  you 
the  nearest  thing  to  it  that  we  can.  We  will  give  you  a  court  which  will  or- 
dinarily, and  almost  always,  be  such  as  you  desire.  We  will  give  you  a  court 
from  which  that  judge  whose  decision,  being  the  last  made,  definitely  passes 
upon,  affirms,  heads  up,  and  concludes  all  other  and  previous  rulings  in  the 
case,  shall  be  excluded.  And  this  is  the  best  we  can  do,  for  we  are  not  pre- 
pared to  give  your  territory  more  than  four  judges;  and  since  our  dominant 
purpose  is  to  supply  the  most  perfect  and  beneficial  facilities  possible  for  re- 
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views  of  decisions  of  the  district  courts,  we  must  make  your  supreme  court 
one  that  will  harmonize  with  your  organic  act,  and  —  whatever  the  changes 
among  the  judges — be  of  general  benefit  to  suitors  in  ail  cases." 

This  line  of  reasoning  is  satisfactory  to  my  mind,  and  would  be  controlling, 
did  the  language  of  the  act  of  congress  call  for  construction.  But  it  needs  no 
construction.  What  is  the  good  sense  of  construing  a  form  of  words  which 
has  a  natural,  sensible,  literal  meaning,  plain  to  see?  What  authority  have 
I  as  judge— what  authority  has  any  judge — to  say  that  congress  iutended  any- 
thing but  that  literal  sense?  Congress  could  have  meant  to  say  what  their 
words  naturally  mean;  it  would  have  been  sensible  for  them  to  have  meant 
to  say  it.  Why  should  anybody  presume  to  say  they  have  not  succeeded  in 
saying  it,  when  their  words  are  plain  and  apt  for  the  purpose?  My  opinion 
is  that  they  have  plainly  said  that  no  justice  can  act  in  the  supreme  court  who 
has  rendered  the  decision,  judgment,  or  decree  from  which  the  appeal  or  writ 
of  error  is  prosecuted,  and  thereby,  by  implication,  said  that  every  other  jus- 
tice, not  otherwise  disqualified,  can  and  ought  to  act.  I  could  wish  that  the 
duty  had  not  been  cast  upon  me  to  pass  upon  this  question  in  a  case  involv- 
ing my  own  qualification.  But  I  remember  with  complacency  that  up  to  with- 
in a  year  or  two  some  judge  whom  this  act  would  disqualify  has  participated 
in  almost  every  hearing  and  decision  in  this  court,  without,  as  I  am  happy  to 
believe,  any  very  serious  detriment  to  justice,  and  without  any  manifest;  pub- 
lic horror  at  the  impropriety;  and  I  perceive  that  in  the  case  now  before  the 
court  the  point  of  the  supposed  disqualification  is  of  the  finest  and  most  micro- 
scopic, and,  as  far  as  I  can  judge,  of  the  very  softest,  description  imaginable. 

As  a  majority  of  us  are  of  opinion  that  the  justice  whose  disqualification  has 
been  suggested  is  not  disqualiied  from  sitting  in  this  case,  the  motion  is  de- 
nied. 


Dixon  ©.  Ahern.    (No.  1,240.) 

(Supreme  Court  of  Nevada.    June  25,  1887.) 

1.  Use  and  Occupation — Requisites  to  Maintain. 

To  maintain  an  action  for  use  and  occupation,  it  is  necessary  to  show  that  the 
relation  of  landlord  and  tenant  existed  between  the  parties  during  the  time  of  oc- 
cupation.   A  mere  trespasser  cannot  be  held  liable  in  such  action. 

2.  Same — Tbespabskr— Presumption. 

The  burden  of  proof  rests  upon  the  owner  of  land  to  show  that  a  person  who  at 
first  entered  upon  the  land  as  a  trespasser  afterwards  became  a  tenant.    The  pre- 
sumption is  that  he  continued  to  hold  the  land  in  the  same  character  as  he  first 
held  it. 
8.  Same— Acknowledgment  of  Tenancy—Instruction. 

An  instruction  was  requested  by  defendant,  in  an  action  for  use  and  occupation, 
to  the  effect  that  the  plaintiff  could  not  recover  unless  the  jury  found  that  defend- 
ant had  acknowledged  the  relationship  of  landlord  and  tenant  between  himself 
and  plaintiff.  The  instruction  was  refused,  on  the  ground  that  it  assumed  a  con- 
dition of  facts  without  evidence  fairly  tending  to  prove  it.  Held,  that  the  instruc- 
tion was  a  correct  statement  of  the  law ;  and,  as  there  was  some  evidence  tending 
to  show  that  defendant  had  never  been  other  than  a  trespasser  upon  the  land,  the 
refusal  was  error. 

Appeal  from  district  court,  Eureka  county. 
Plaintiff  had  judgment  below. 

Baker  &  Wines,  for  appellant.  Wren  &  Cheney  and  Fitzgerald  &  Beatty, 
for  respondent. 

Leonard,  C.  J.  Action  for  use  and  occupation  of  a  tract  of  land.  It  is 
alleged  in  the  complaint  that  on  or  about  September  10,  1880,  plaintiff  was 
the  owner  and  in  the  possession  of  said  tract,  at  which  time,  with  plaintiff's 
permission,  defendant  entered  into  the  use  and  occupation  thereof,  for  the 
purpose  of  piling  and  storing  cord-wood,  and  so  continued,  in  such  use  and 
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occupation  fofBaid  purpose  until  October  18,  1885;  that  said  use  and  occu- 
pation are  reasonably  worth  a  certain  sura  stated,  which  sum  was  demanded 
prior  to  the  commencement  of  the  action,  no  part  of  which  has  been  paid. 
Defendant  denied  plaintiff's  ownership  or  possession,  or  that  he  entered  with 
plaintiff's  permission,  or  that  lie  used  or  occupied  said  tract  at  any  time  with 
plaintiff's  permission,  or  that  said  use  and  occupation  were  worth  the  sum 
stated,  or  any  sum,  or  that  said  sum,  or  any  sum,  was  due  from  defendant  to 
plaintiff.  Plaintiff  recovered  judgment  for  the  amount  claimed,  besides  costs. 
Defendant  appeals  from  the  judgment,  and  specifies  as  error  the  court's  re- 
fusal to  give  the  following  instruction  to  the  jury:  "The  court  also  charges 
you  that,  if  you  believe  from  the  evidence  in  this  case  that  the  defendant, 
some  time  in  the  spring  and  summer  of  1880,  entered  into  or  upon  the  tract 
of  ground  mentioned  in  the  complaint,  being  the  ground  upon  which  his 
wood  was  corded,  against  the  will  and  consent  of  plaintiff,  and  without  the 
knowledge  or  permission  of  plaintiff,  and  without  any  previous  understand- 
ing had  with  plaintiff  in  relation  to  such  entry,  and  that  said  defendant  con- 
tinued to  so  hold  the  possession,  and  so  continued  to  use  and  occupy  the  same 
against  the  consent  of  plaintiff,  and  that  defendant,  during  such  time,  denied 
the  plaintiff's  right  thereto,  and  never  at  any  time  promised  or  agreed  to  pay 
plaintiff  for  the  use  and  occupation  of  said  premises,  but  at  all  times  refused 
to  admit  the  right  of  plaintiff  to  recover  from  defendant  for  such  use  and  oc- 
cupation,— then  I  charge  you  that  plaintiff  cannot  recover  in  this  action,  and 
your  verdict  should  be  for  the  defendant. " 

In  order  to  recover  in  this  action,  plaintiff  was  obliged  to  allege  and  prove 
that  the  relation  of  landlord  and  tenant  subsisted  between  him  and  defendant. 
That  relation  may  be  created  either  by  an  express  or  implied  contract.  Knick- 
erbocker Co.  v.  Hall,  3  Mev.  198;  Carson  River  Lumb.  Co.  v.  Bassett,2  Nev. 
249;  Railroad  Co.  v.  Harlow,  37  Mich.  554;  Lloyd  v.  Hough,  1  How.  154; 
Watson  y.Brainard,  33  Vt.  90;  Tayl.  Landl.  &  Ten.  §  19. 

"Every  contract,  whether  express  or  implied,  includes  a  concurrence  of  in- 
tention between  the  two  parties,  one  of  whom  promises  something  to  the  other, 
who,  on  his  part,  accepts  such  promise."   1  Wait,  Act.  &  Def.  70-72. 

"The  mere  occupation  of  premises  does  not,  of  itself,  necessarily  imply  that 
the  relation  of  landlord  and  tenant  exists."  Wood,  Landl.  &  Ten.  §  3;  Tayl. 
Landl.  &  Ten.  §  25;  Eastman  v.  Howard,  30  Me.  60;  Ward  v.  Warner,  8 
Mich.  521;  Executors  of  Smith  Y.Houston,  16  Ala.  115. 

"A  tenant  is  one  who  occupies  lands  or  premises  of  another,  in  subordina- 
tion to  that  other's  title  and  with  his  assent,  express  or  implied.  But,  in  or- 
der to  create  the  relation,  the  two  elements  must  concur.  The  fact  that  one 
is  in  possession  of  the  lands  of  another  does  not,  of  itself,  establish  a  ten- 
ancy, because,  if  he  is  in  possession  under  claim  of  title  in  himself,  or  under 
title  of  another,  or  even  in  recognition  of  the  owner's  title,  but  without  his 
assent,  he  is  a  mere  trespasser,  and  cannot  be  compelled  to  yield  rent  for  his 
occupancy,  nor  is  he  estopped  from  attacking  the  owner's  title.  In  such 
case,  all  the  elements  requisite  to  create  the  relation  of  landlord  on  the  one 
hand,  or  of  tenant  on  the  other,  are  lacking,  to- wit.  assent  on  the  one  hand, 
and  subordination  to  the  title  upon  the  other.  If  the  owner  gives  his  assent 
to  the  occupancy  of  one  who  has  entered  upon  his  lands  adversely,  a  tenancy 
is  not  thereby  created.  In  order  to  have  that  effect,  the  person  in  possession 
must  accept  such  permission,  and  consent  to  hold  under  him,  and  in  mbor~ 
dination  to  his  title.  Where  a  person  goes  into  the  possession  wrongfully,  it  is 
undoubtedly  competent  for  the  parties,  by  a  contract  subsequently  made,  to 
change  the  relation  from  that  of  a  trespasser  to  that  of  a  tenant.  But  in  such 
a  case  the  contract  must  be  explicit,  and  embrace  all  the  elements  previously 
referred  to;  and  if  it  is  intended  to  have  the  tenancy  commence  from  the  date 
of  the  original  entry,  so  as  to  change  the  owner's  remedy  for  the  period  of 
wrongful  occupancy  from  trespass  to  an  action  for  rent,  the  contract  should 
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explicitly  embrace  the  whole  period  of  occupancy,  or  neither  the  character  of 
the  prior  occupancy  nor  the  remedy  will  be  changed.  Pattekson,  J.,  in  an 
English  case,  said :  *  Use  and  occupation  may  arise  from  the  waiver  of  a  tort,  or 
from  simply  letting  into  possession.'  But  it  is  apprehended  that  an  action 
for  use  and  occupation  could  not  be  maintained  for  a  tortious  entry  and  occu- 
pancy, because  the  owner  of  the  premises  cannot,  by  electing  to  do  so,  com- 
pel a  person,  who  entered  into  the  possession  of  premises  against  the  owner's 
right,  to  occupy  towards  him  the  relation  of  tenant,  unless  such  person  elects 
to  assume  that  relation;  that  is,  the  owner  cannot,  at  his  option,  elect  to 
treat  such  person  as  a  wrong-doer  or  tenant;  but,  in  order  to  enable  him  to 
treat  him  as  a  tenant,  and  proceed  against  him  for  rent,  the  relation  between 
them  must  be  such  as  to  raise  the  presumption  of  a  contract,  or  the  rem- 
edy is  by  an  action  ex  delicto.  *  *  *  In  order  to  create  the  relation  of 
landlord  and  tenant,  no  particular  words  are  necessary;  but  the  intention  of 
one  party  to  dispossess  himself  of  the  premises,  and  of  the  other  to  enter  and 
occupy  them  as  the  former  himself  had  a  right  to  do,  must,  in  some  way,  ap- 
pear, and,  in  all  cases  where  the  facts  are  disputed,  the  question  as  to  whether 
a  tenancy  exists  is  for  the  jury."  Wood,  Landl.  &  Ten.  §  1;  Young  v.  Cole- 
man, 43  Mo.  179. 

"When  a  person  occupies  the  land  of  another,  not  as  tenant,  but  adversely, 
or  where  the  circumstances  under  which  he  enters  show  that  he  does  not  rec- 
ognize the  owner  as  his  landlord,  this  action  will  not  lie."  Butler  v.  Cowles, 
4  Ohio,  213;  Waller  v.  Morgan,  18  B.  Mon.  142;  Lankford  v.  Green,  52  Ala. 
104. 

"Where,  however,  possession  is  taken  by  one,  with  the  permission  or  assent 
of  the  owner,  from  such  possession  the  relation  of  landlord  and  tenant  is  im- 
plied, as  well  as  a  promise  to  pay  rent."  Wood,  Landl.  &  Ten.  §  3;  Tayl. 
Landl.  &  Ten.  §  19;   Watson  v.  Brainard,  stipra. 

In  commenting  upon  an  instruction  given  in  Ackerman  v.  Lyman,  20  Wis. 
456,  the  court  said:  "But  the  instruction  is  to  the  effect  that,  if  he  entered 
as  a  trespasser,  without  claim  of  title,  and  remained  in  possession  with  the 
assent  of  Holdridge,  the  law  will  imply  a  promise  to  pay  rent.  If  this  be  so, 
then  all  that  is  necessary  to  convert  a  trespasser  into  a  tenant  is  for  the 
owner  of  the  premises  to  say  to  him,  'I  assent  to  your  possession,'  and  a  tres- 
passer becomes  a  tenant  without  his  own  consent,  or  even  against  his  will. 
A  tort  cannot  thus  be  converted  into  a  contract.  *  *  *  It  [the  agree- 
ment] may  be  implied  from  the  defendant's  entering  into  possession  by  the 
permission  of  plaintiff,  or  from  acts  showing  the  assent  of  the  defendant,  after 
a  tortious  entry,  to  hold  under  the  permission  of  the  plaintiff.  Henwood  v. 
Cheeseman,  3  Serg.  &  R.  500;  Ryan  v.  Marsh,  2  Nott  &  MoC.  156;  Stockett 
v.  Watkins,  2  Gill  &  J.  326;  Wiggin  v.  Wiggin,  6  N.  H.  298.  *  *  *  In 
this  case  the  plaintiff  alleges  in  his  complaint  that  Holdridge  permitted  the  de- 
fendant to  have,  hold,  and  occupy  the  premises,  and  'that  the  defendant,  ac- 
cording to  that  permission,  held  and  occupied,'  etc.  The  defendant,  in  his 
answer,  denies  the  permission  of  Holdridge,  and  denies  that  he,  according  to 
the  permission,  held,  occupied,  and  enjoyed  the  premises.  It  appears  to  us 
the  instruction  ignored  the  material  part  of  the  issue,  to-wit,  that  formed  by 
the  denial  of  the  defendant  that  he  held  possession  according  to  the  permis- 
sion of  the  plaintiff,  and  was  therefore  erroneous.  A  trespasser  cannot  be 
converted  into  a  tenant  without  his  consent."  And  see  Ward  v.  Warner, 
supra;  Jackson  v.  Tyler,  2  Johns.  445;  Richey  v.  Hinde,  6  Ohio,  378;  Peters 
v.  Elkins,  14  Ohio,  345;  Hathaway  v.  Ryan,  35  Cal.  193;  Hurley  v.  Lam- 
oreaux,  29  Minn.  138, 12  N.  W.  Rep.  447;  Kittredge  v.  Peaslee,  3  Allen,  237. 

It  is  not  claimed  by  counsel  for  respondent  that  the  instruction  refused  is 
an  incorrect  statement  of  the  law  in  the  abstract,  but  it  is  said  that  it  assumes 
a  state  of  facts  without  any  evidence  fairly  tending  to  prove  them.  Unless 
there  was  some  evidence  tending  to  establish  all  the  hypotheses  upon  which 
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the  instruction  was  based,  or  some  evidence  from  which  the  jury  might  have 
inferred  the  existence  of  the  facts  stated,  then  the  instruction  was  properly 
refused.  Williams  v.  BarksdaU,  58  Ala.  288.  On  the  other  hand,  defend- 
ant was  entitled  to  an  instruction  applicable  to  the  theory  he  contended  for, 
and  which  the  evidence  tended  to  support.  Comstock  v.  Norton,  36  Mich. 
280;  Anderson  v.  Bath,  42  Me.  346;  Moresi  v.  Swift,  15  Nev.  221.  "He  was 
entitled  to  have  specitic  charges  upon  the  law  applicable  to  each  of  the  hy- 
potheses or  combinations  of  facts  which  the  jury,  from  the  evidence,  might 
legitimately  find."    Sword  v.  Keith,  31  Mich.  255. 

In  Bradford  v.  Marbury,  12  Ala.  527,  the  court  say:  "It  is  at  all  times  a 
question  of  much  delicacy  to  refuse  a  legal  charge  on  the  ground  that  it  is  not 
supported  by  evidence,  but  to  do  so  when  there  is  any  evidence  before  the 
jury  to  warrant  the  proposition  is  clearly  erroneous."  It  is  settled  law  that, 
if  there  is  any  evidence  tending  to  establish  a  point,  it  is  error  to  instruct  a 
jury  that  there  is  no  such  evidence. 

In  Harley  v.  McAuliff*  26  Mo.  523,  it  is  said  an  instruction  that  there  is  no 
evidence  on  which  a  verdict  can  be  founded  is  incorrect,  if  there  is  the  least 
particle  of  evidence,  whether  direct  or  inferential,  on  which  such  verdict  could 
be  founded;  and  to  the  same  effect  is  Emerson  v.  Sturgeon,  18  Mo.  170. 

A  charge  is  not  abstract  when  there  is  any  evidence,  however  weak,  at  all 
tending  to  support  it.  Hair  v.  Little,  28  Ala.  236;  McNeill  v.  Arnold,  22 
Ark.  477;  Hopkins  v.  Richardson,  9  Grat.  496. 

Juries  may  infer  the  existence  of  a  fact  from  other  facts.  Memphis  <fe  C. 
R.  Co.  v.  Bibb,  87  Ala.  699;  Mori-is  v.  Hall,  41  Ala.  534;  Cambria  Iron  Co. 
v.  Tomb,  48  Pa.  St.  393;  Lawson,  Presump.  Ev.  557.  They  are  bound  by  all 
the  rules  and  presumptions  of  law,  as  far  as  they  apply.  Starkie,  Ev.  side  p. 
816;  Proffatt,  Jury  Trials,  §  360;  1  Tayl.  Law  of  Ev.  §  171. 

Whether  a  legal  presumption  has  or  has  not  been  rebutted  is  a  question  for 
the  jury.    Foster  v.  Berkey,  8  Minn.  361,  (Gil.  310.) 

Taking  the  law  applicable  to  the  present  case  to  be  as  above  expressed,  we 
are  now  prepared  to  examine  the  instruction  in  question  in  connection  with 
the  pleadings  and  evidence  admitted.  It  was  agreed  by  both  parties  at  the 
trial  that  defendant  entered  upon  the  tract  of  land  described  in  the  com- 
plaint, and  corded  all  of  his  wood  thereon,  against  the  will,  and  without  the 
consent  or  permission,  of  plaintiff,  and  without  any  previous  understanding 
in  relation  to  such  entry  or  use.  There  can  be  no  doubt,  therefore,  that,  until 
after  the  wood  was  corded,  there  were  no  facts  that  would  justify  an  action 
for  use  and  occupation.  Up  to  that  time  the  relation  of  landlord  and  tenant 
did  not  exist,  and  there  was  no  contract,  express  or  implied,  to  pay  rent. 

At  the  request  of  plaintiff,  the  court  instructed  the  jury  as  follows:  "If 
you  believe  from  the  evidence  that  the  defendant  entered  into  the  use  of  the 
premises  without  any  express  agreement  as  to  the  rent  to  be  paid  therefor,  but 
that,  after  so  entering,  the  defendant  consented  to  and  acquiesced  in  the 
right  and  claim  for  rent  for  such  use,  the  defendant  is  liable  for  the  reason- 
able value  of  such  use  as  long  as  he  continued  to  use  the  same  after  so  con- 
senting and  acquiescing  in  the  claim  and  demand  of  plaintiff.  The  silence, 
conduct,  and  acts  of  defendant  during  the  time  he  occupied  said  premises,  and 
in  removing  the  wood  therefrom,  are  proper  matters  for  you  to  consider  in 
determining  whether  defendant  impliedly  agreed  to  pay  rent  for  the  use  of 
said  premises." 

It  is  patent,  therefore,  that  plaintiff  claimed — First,  that  he  was  in  posses- 
sion of  the  land  when  defendant  entered;  and,  second,  that,  after  the  entry, 
defendant  impliedly  consented  to  and  acquiesced  in  his  right  and  claim  for 
rent,  that  defendant  impliedly  admitted  plaintiff's  right  to  the  premises,  and 
that  his  occupancy  was  in  pursuance  of  plaintiff's  permission,  and  in  subor- 
dination to  plaintiff's  title.  On  the  other  hand,  defendant  claimed — First, 
that  plaintiff's  possession  was  not  such  as  to  entitle  him  to  maintain  an  ac- 
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tion  for  use  and  occupation;  and,  second,  that  he  entered  upon  the  land  with* 
out  plaintiff's  knowledge,  against  bis  will  and  consent,  believing  the  same 
to  be  a  part  of  the  public  domain,  and  that,  after  entering,  he  did  not  consent 
to  or  acquiesce  in  the  right  and  claim  of  plaintiff  for  rent,  or  admit  his  right 
to  the  land.  In  a  word,  he  denied  completely  by  his  answer,  and  as  fully  as 
he  was  able  by  his  evidence,  both  claims  of  plaintiff  above  stated. 

Referring,  now,  to  the  instruction  under  consideration,  it  is  admitted  by 
counsel  for  respondent  that  there  was  evidence  to  the  effect  that  "defendant 
entered,  against  the  will  and  consent  of  plaintiff,  and  without  his  knowledge 
or  permission,  and  without  any  previous  understanding  had  with  plaintiff  in 
relation  to  such  entry,  and  that  defendant  never  at  any  time  promised  or 
agreed  to  pay  plaintiff  for  the  use  and  occupation  of  said  premises." 

But  it  is  earnestly  urged  by  them  that  there  was  no  evidence  "that  said  de- 
fendant continued  to  so  hold  the  possession,  and  so  continued  to  use  and  oc- 
cupy the  same  against  the  consent  of  plaintiff;"  or  "that  defendant,  during 
such  time,  denied  the  plaintiff's  right  thereto;"  or  "that  defendant  at  all  times 
refused  to  admit  the  right  of  plaintiff  to  recover  from  defendant  for  such  use 
and  occupation."  It  is  true  that  no  witness  testified  in  terms  to  the  facts 
hypothetically  stated  in  the  instruction,  and  objected  to  by  counsel  for  re- 
spondent; but,  without  deciding  Or  intimating  as  to  the  sufficiency  of  the  ev- 
idence to  establish  the  several  facts  supposed,  we  think  it  is  equally  certain 
that  there  was  evidence  of  facts  which,  together  with  the  presumption  arising 
therefrom,  tended,  at  least,  to  establish  the  facts  stated. 

At  plaintiff's  request  the  court  instructed  the  jury  to  the  effect  that  if,  after 
entering,  defendant  consented  to,  and  acquiesced  in,  the  right  and  claim  of 
plaintiff  for  rent,  the  defendant  was  liable;  and  in  determining  the  question 
of  acquiescence  they  might  consider  the  silence,  conduct,  and  acts  of  defend- 
ant while  he  occupied  the  premises,  and  in  removing  the  wood.  And  coun- 
sel for  respondent  say  that,  inasmuch  as  the  jury  by  their  verdict  found  that 
defendant  did  acquiesce  in  plaintiff's  claim,  and  did  impliedly  agree  to  pay 
rent,  their  finding  is  conclusive.  But  we  cannot  know  what  the  finding 
would  have  been  if  the  minds  of  the  jury  had  been  directed  to  the  facts  stated 
in  the  instruction. 

In  State  v.  Camahan,  17  Iowa,  256,  the  court  gave  an  instruction  wherein 
he  grouped  many  facts  legitimately  provable  in  such  a  case,  and  which  thy 
evidence  tended  to  establish,  and  instructed  the  jury  that  "such  facts  as  these, 
if  shown  by  the  testimony,  constitute  circumstantial  evidence.  Circumstan- 
tial evidence  is  legal  evidence,  and  convictions  had  upon  it  are  legal  convic- 
tions. In  the  case  before  them,  the  jury  will  look  at  all  the  evidence,  and 
from  it  make  up  their  minds  as  to  the  guilt  or  innocence  of  the  defendant." 
The  supreme  court  said:  "But  it  is  claimed  in  argument  here  that  the  facts 
thus  grouped  together  by  the  court  all  bear  upon  one  side,  and  against  the  de- 
fendant. *  *  *  If  there  were,  however,  any  facts  shown,  or  which  the 
evidence  tended  to  show,  bearing  in  his  favor,  it  was  clearly  competent  for 
his  counsel  to  group  them  together  in  like  manner,  arid  ask  the  court  to  give 
such  instruction  to  the  jury,  and  a  refusal  to  give  it  would  doubtless  be  error; 
but  a  failure  to  give  such  instruction,  without  request,  cannot  be  regarded  as 
error." 

And  in  McCausland  v.  Cresap%  3  G.  Greene,  161,  the  court  said:  "If  the 
charge  were  not  sufficiently  direct  on  this  or  any  other  point  involved  in  the 
case,  it  was  in  the  power  of  the  defendant's  attorney  to  request  of  the  court, 
in  writing,  instructions  in  such  a  manner  as  to  bring  the  matter  directly  to 
the  mind  of  the  court,  and  have  it,  on  the  law,  presented  to  the  jury." 

If  there  was  evidence  in  this  case  which  tended  to  establish  the  facts  stated, 
the  defendant  had  the  right  to  have  the  minds  of  the  jury  directed  to  them, 
in  determining  the  question  of  acquiescence  subsequent  to  entry,  which  was 
the  turning  point  in  the  case. 
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We  have  seen  what  facts  were  admitted  by  both  parties  at  the  trial,  and  that 
from  them  the  relation  of  landlord  and  tenant  could  not  have  existed  until 
after  defendant  had  entered  and  piled  his  wood.  It  was  agreed  also,  and  the 
court  so  instructed  the  jury,  that  defendant  never  expressly  promised  to  pay 
rent.  Plaintiff  testified  that  the  wood  was  placed  on  the  ground  without  his 
consent  or  knowledge;  that  he  did  not  want  it  there,  and  always  objected  to 
it,  as  he  needed  the  ground  for  his  own  use.  but  was  willing  it  should  remain 
if  he  was  paid  rent.  He  testified  that,  in  one  of  the  two  or  three  conversa- 
tions which  he  said  he  had  with  defendant  in  the  summer  or  fall  of  1880,  he 
told  defendant  that  he  must  have  five  dollars  per  month  ground-rent,  and  that 
he  would  hold  the  wood  as  security;  but  defendant  denied  that  plaintiff  ever 
notified  him  that  he  would  be  required  to  pay  for  the  use  of  the  ground.  De- 
fendant also  testified  that  he  never  had  but  one  conversation  with  plaintiff, 
in  regard  to  the  ground  or  wood,  until  just  before  the  commencement  of  this 
action,  when  plaintiff  presented  his  bill;  that  at  the  first  conversation  plaintiff 
asked  him  if  the  wood  was  defendant's  orBrisacher's,  and  that  he  replied,  "It 
is  mine  or  Brisacher's."  Plaintiff  did  not  testify  that  defendant  at  any  time 
admitted  plaintiff's  right  to  the  land,  or  his  right  to  collect  rent.  There  was 
no  evidence  that  plaintiff  had  any  other  title  than  that  given  by  possession, 
and  defendant  testified  that  in  June,  1880,  he  and  Brisacher  went  upon  the 
ground  looking  for  a  suitable  place  to  pile  wood;  that  there  was  no  fence  of 
any  kind  along  the  Western  side,  and  nothing  that  would  indicate  a  line  or 
the  extent  of  any  one's  possession;  that  he  piled  his  wood  there,  believing  the 
ground  was  a  part  of  the  public  domain,  and  that  he  had  the  same  right  to 
pile  it  there  as  he  had  to  pile  it  anywhere  on  the  public  lands.  Plaintiff  pre- 
sented his  bill  for  rent,  and  it  was  not  paid.  In  his  answer  he  denied  plain- 
tiff's allegations  of  possession,  and  his  use  and  occupation  by  plaintiff's  per- 
mission. At  the  trial  he  endeavored  to  disprove  plaintiff's  claim  of  posses- 
sion, and  the  court  informed  the  jury  what  acts  were  necessary  to  give  plain- 
tiff sufficient  possessory  title  to  maintain  an  action  for  use  and  occupation. 

On  this  appeal  the  verdict  of  the  jury  is  conclusive  as  to  plaintiff's  posses- 
sion when  defendant  entered,  no  exception  having  been  taken  to  the  court's 
instruction  upon  that  question.  But  the  facts  above  stated,  and  particularly 
those  admitted  concerning  defendant's  entry;  the  evidence  that  he  believed  the 
land  was  possessed  by  no  one,  and  that  he  had  a  right  to  occupy  it;  that,  prior 
to  the  entry,  there  was  no  fence  on  the  western  side,  or  anything  to  show  the 
extent  of  any  one's  possession;  that  defendant  did  not  settle  plaintiff's  clairr 
when  it  was  presented,  before  this  action  was  commenced;  that  he  contested 
the  claim  in  the  court  below,  as  before  stated;  that  he  never  promised  to  pay 
rent;  that  plaintiff,  during  the  five  years  of  occupation,  never  notified  him 
that  he  would  be  required  to  pay  rent, — this  evidence  tended,  at  least,  to  show 
that  defendant  entered  upon,  and  continued  to  use,  the  land  under  claim  of 
right  in  himself,  not  in  subordination  to  plaintiff's  right  and  title,  not  as 
plaintiff's  tenant,  and  that  he  did  not  acquiesce  in  plaintiff's  claim  for  rent; 
and,  if  the  evidence  tended  to  establish  the  facts  just  stated,  it  tended  also  to 
sustain  every  fact  objected  to  in  the  instruction. 

Again,  if  defendant  entered  against  the  will  and  consent  of  plaintiff,  and 
without  his  permission,  under  claim  of  right  in  himself,  there  was  a  legal 
presumption  that  the  same  state  of  facts  and  defendant's  state  of  mind  con- 
tinued as  before,  until  the  contrary  was  shown,  and  the  burden  of  proof  was 
upon  plaintiff.  1  Greenl.  Ev.  §  41;  Best,  Ev.  303,  note  c,  389;  Lawson, 
Presump.  Ev.  167;  Table  Mt.  M.  Co.  v.  Waller's  Defeat  M.  Co..  4  Nev.  220; 
O'Neil  v.  Mining  Co.,  3  Nev.  147;  Hanson  v.  Chiatovich,  13  Nev.  397. 

In  Leport  v.  Todd,  32  N.  J.  La  w,  128,  it  was  an  undisputed  fact  that  Drake, 
while  possessed  of  the  premises  in  question,  declared  that  he  had  entered  as  the 
tenant  of  Hanna,  who  was  admitted  to  be  the  owner.  The  court  refused 
defendant's  request  to  charge  the  jury,  if  they  believed  from  the  evidence 
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that  Drake  entered  as  tenant  of  Hanna,  he  was  presumed  to  have  continued 
there  as  tenant  until  the  contrary  was  proved.  The  appellate  court  held  the 
refusal  as  error,  and  said:  "I  think  the  court  should  have  charged,  as  re- 
quested, to  the  effect  that  it  is  a  legal  presumption  that  a  possession,  begin- 
ing  in  the  assent  of  a  landlord,  continues,  in  subordination  to  his  title,  until  a 
change  of  tenure  is  shown  by  the  evidence."  There  was  an  equally  strong 
opposite  presumption  in  this  case. 

In  Cummins  v.  James,  4  Ark.  616,  the  trial  court  refused  the  following  in- 
struction: "If  the  jury  believe  from  the  evidence  that  the  legal  right  to  the 
money  in  controversy  is  in  the  Bank  of  the  United  States,  they  must  find  for 
the  defendants;"  and,  "unless  the  jury  believe  from  the  evidence  that  the 
plaintiffs  are  legally  the  assignees  of  the  bank,  they  must  find  for  the  defend- 
ants." Said  the  court:  "The  principle  is  unquestionably  true  that  a  party  to 
maintain  an  action  must  be  entitled  to  the  legal  interest  in  the  suit.  If  the 
legal  interest  is  shown  to  be  in  plaintiff,  the  action  will  lie;  if  in  another,  it 
cannot  be  maintained.  If  there  is  a  contrariety  of  testimony  as  to  the  person 
in  whom  the  legal  interest  is  vested,  and  that  question  is  a  matter  of  fact,  to 
be  determined  by  the  jury,  then,  of  course,  it  would  be  error  in  the  court  to 
take  the  question  from  the  jury.  There  was  certainly  a  conflict  of  testimony 
as  to  the  legal  interest.  *  •  *  Now,  the  refusal  of  the  first  instruction 
virtually  took  from  the  jury  the  question  of  fact  as  to  the  right  of  action. 
The  court,  by  refusing  to  instruct  the  jury  that,  if  they  believed  the  legal  in- 
terest was  in  the  Bank  of  the  United  States,  then  they  ought  to  find  for  the 
defendants,  clearly  decided  the  point  that  there  was  no  evidence  tending  to 
show  that  the  bank  was  the  legal  owner  of  the  money.  In  this  they  were 
mistaken;  for,  by  admitting  the  proof  that  the  money  was  collected  upon  a 
judgment  rendered  in  favor  of  the  bank,  there  was  a  presumption  raised  that 
the  bank  possessed  the  legal  interest.  This  presumption  was  rebutted  and 
contradicted  by  other  testimony  in  the  cause;  but  whether  it  was  fully  over- 
thrown was  a  matter  for  the  jury,  and  not  for  the  court,  to  determine,  being 
a  question  of  contested  fact." 

But  in  this  case,  as  we  have  endeavored  to  show,  there  were,  besides  the 
presumption  mentioned,  facts  and  circumstances  tending  to  show  that  defend- 
ant did  not  enter,  or,  after  entry,  hold  possession,  in  subordination  to  plain- 
tiff's title,  or  acquiesce  in  plaintiff's  claim  for  rent;  and,  If  such  was  their 
tendency,  they  tended  also  to  establish  every  fact  stated  in  the  instruction 
under  consideration. 

Judgment  reversed,  and  cause  remanded. 


Ward  v.  Matthews.    (No.  11,590.) 

(Supreme  Court  of  California.    June  30,  1887.) 

1.  Resulting  Trust— Purchase  of  Land— Fraud. 

In  an  action  in  the  nature  of  ejectment  the  court  found  as  matter  of  fact  that  de- 
fendant, in  June,  1881,  made  an  agreement  with  a  railroad  company  to  purchase 
the  land  in  question,  the  first  payment  of  $225.28  to  be  made  July  8,  1881.  when  a 
written  contract  should  be  entered  into  allowing  defendant  five  years  from  the  lat- 
ter date  for  the  payment  of  the  balance  of  the  purchase  money ;  that  on  July  5, 1881, 
the  plaintiff  paid  to  the  company  the  $225.28  for  the  use  and  benefit  of  defendant ; 
that  it  was  verbally  agreed  between  the  parties  that  the  contract  should  be  taken 
in  the  name  of  plaintiff  as  security  for  the  sum  advanced,  and  it  was  further  agreed 
that  the  $225.28,  with  interest,  should  be  repaid  to  plaintiff  in  one  year;  that  plain- 
tiff, within  the  year,  extended  the  time  of  payment  six  months;  that,  before  the 
six  months  expired,  plaintiff  paid  the  balance,  $703,  to  the  company,  and  took  a 
deed  to  himself  of  the  land;  that  this  payment  was  voluntary  on  the  part  of  plain- 
tiff, and  was  unknown  to  defendant;  that  plaintiff  had  never  demanded  payment 
of  any  of  the  money  advanced;  that  defendant  had  been  read}'  to  pay  the  amount 
due,  but  plaintiff  had  refused  to  make  any  statement  or  accent  payment;  that  de- 
fendant, with  the  knowledge  and  approval  of  plaintiff,  had  resided  on  and  improved 
the  land  since  May,  1880;  that  plaintiff  did  not  purchase  from  defendant  his  rights 
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under  the  contract  of  sale  with  the  railroad  company.    Held,  that  the  evidence 
established  a  resulting  trust  in  favor  of  the  defendant  which  the  court  would  en- 
force.1 
2.  Triai*— Issues— PrwDiNOs— Resulting  Trust—  Reformation  of  Contract. 

In  an  action  in  the  nature  of  ejectment  in  which  the  defendant  pleaded  that  he 
was  the  equitable  owner  of  the  lands:  that  he  had  contracted  to  purchase  them 
from  a  railroad  company,  and  applied  to  the  plaintiff  to  advance  the  first  install- 
ment of  the  price,  agreeing  to  allow  him  to  retain  the  land  contract  as  security;  and 
that  the  plaintiff  did  advance  such  installment*  but  falsely  and  fraudulently,  and 
without  defendant's  knowledge  or  consent,  induced  the  company  to  make  the  con- 
tract in  his  own  name,— a  finding  of  the  court  that  it  was  verbally  agreed  that  the 
contract  of  sale  should  be  taken  in  the  name  of  the  plaintiff  is  within  the  issues,  and  does 
not  amount  to  a  reformation  of  the  contract,  which  was  not  prayed  for. 

8.  Statute  or  Frauds — Contract  not  to  br  Performed  within  a  Year— Resulting 
Trust. 

In  such  action  it  appeared  that  the  defendant,  not  having  the  money  to  pay  for 
certain  lands  which  he  had  purchased,  obtained  an  advance  of  the  necessary  amount 
from  the  plaintiff.  The  title  to  the  lands  was  taken  in  plaintiff's  name  for  his  se- 
curity, and  it  was  agreed  that  the  amount  advanced  should  be  repaid  within  a  year. 
The  arrangement  was  verbal,  and,  although  (as  both  parties  concurred  in  stating)  it 
was  agreed  that  the  contract  should  be  reduced  to  writing,  this  was  never  done. 
Before  the  expiration  of  the  year  the  plaintiff  agreed  to  extend  the  time  of  payment 
for  a  further  period  of  six  months.  Held,  that  the  fact  that  the  contract  had  never 
been  reduced  to  writing  did  not  render  it  void,  since  it  was  originally  intended  to 
be  performed  within  one  year,  and  the  extension  had  taken  place  before  the  expi- 
ration of  that  period,  and  that,  therefore,  the  defendant  was  entitled  to  enforce  the 
resulting  trust  in  his  favor.1 

4.  Contracts— Perform ancr— Time  as  of  the  Essence. 

Where  B.  agrees  to  advance  A.  the  first  installment  of  the  purchase  price  of  cer- 
tain lands,  which  should  be  repaid  within  one  year,  the  contract  being  taken  in  B.'s 
name  for  his  security,  and  B.,  during  an  extension  of  such  period  of  repayment, 
without  A.'s  consent  or  knowledge,  pays  the  balance  of  the  price,  and  obtains  a 
title  to  the  land  in  his  own  name  by  such  payment  of  the  balance,  and  B.'s  refusal 
to  afford  A.  any  opportunity  to  pay  the  money  he  owed,  either  by  a  demand  for 
payment,  or  by  furnishing  a  statement  when  asked  for  by  A.,  time  ceases  to  be  of 
the  essence  of  the  contract. 

6.  Equity— Decree— Deposit. 

In  an  action  in  the  nature  of  ejectment,  the  court  found  that  the  plaintiff  had  ad- 
vanced the  purchase  price  on  behalf  of  the  defendant,  and  that  he  held  the  legal 
title  in  trust  for  him,  and  ordered  that,  upon  tender  of  the  amount  due,  the  plain- 
tiff execute  deed  of  the  premises  to  defendant;  and  further  directed  that,  should 
plaintiff  refuse  or  neglect  to  execute  such  deed,  the  clerk  of  court  was  appointed 
commissioner  with  full  power  to  make,  execute,  and  deliver  the  same.  Uela\  that 
the  plaintiff  could  not  object  to  the  decree  that,  in  the  event  of  his  refusal  to  make 
the  deed,  it  deprived  him  of  his  security  without  his  receiving  the  amount  found 
due,  as  it  was  incumbent  on  the  defendant  to  tender  to  and  deposit  the  money  with 
the  commissioner  before  he  was  entitled  to  obtain  a  deed  which  would  divest  the 
plaintiff's  title  to  the  land. 

Commissioners'  decision.    Department  1, 

Appeal  from  superior  court,  Butte  county. 

Action  to  recover  possession  of  certain  real  property,  with  damages  for  its 
detention.  The  defendant  alleged  that  the  plaintiff  held  the  lands  in  trust  for 
him;  that  he  arranged  to  purchase  the  land  from  the  Central  Pacific  Railroad 
Company;  "that  in  June,  1881,  or  thereabouts,  being  required  by  said  com- 
pany to  make  the  said  first  payment  on  said  land,  he  made  application  to  the 
plaintiff  herein  for  money  sufficient  for  that  purpose,  and  said  plaintiff  there- 
upon agreed  to  advance  for  said  defendant  to  said  company  the  amount  re- 
quired to  make  said  payment,  in  consideration  of  the  defendant's  promise  to 
repay  the  same  within  one  year,  with  interest  at  one  and  one-fourth  per  cent, 
per  month.  And  it  was  further  agreed  by  and  between  said  plaintiff  and  de- 
fendant that,  as  security  to  said  plaintiff  for  the  repayment  to  him  of  the  sum 
of  money  advanced,  he  was  to  receive  and  hold  the  contract  thereafter  to  be 

»«ee  note  1  at  end  of  case.  *8ee  note  2  at  end  of  case. 
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made  by  said  railroad  company  to  this  defendant;  that  said  plaintiff  did  ad- 
vance for  the  benefit  of  this  defendant,  and  did  pay  to  said  company,  the  sum 
of  $225.28  on  or  about  the  eighth  day  of  July,  1881 ;  that  by  means  of  false 
and  fraudulent  representations,  and  without  the  knowledge  or  consent  of  this 
defendant,  said  plaintiff  induced  said  company  to  make  said  contract  in  the 
name  of  the  plaintiff,  and  said  company  did  so  make  and  execute  said  contract; 
that  thereafter,  and  before  the  expiration  of  the  year  within  which  said  sum 
of  money  was  to  be  repaid  to  said  plaintiff,  said  plaintiff,  upon  the  request  of 
defendant,  extended  the  time  of  payment  six  months;  that  before  the  expira- 
tion of  said  time,  and  within  the  five  years  in  which  full  payment  could  be 
made  to  the  railroad  company,  the  said  plaintiff  made  to  said  railroad  company 
full  payment  for  said  land  without  the  knowledge  or  consent  of  this  defend- 
ant, and  received  from  said  company  a  conveyance  of  said  land." 

"Wherefore  defendant  prays  that  the  amount  due  the  plaintiff  from  defend- 
ant by  reason  of  the  facts  aforesaid  be  ascertained;  that  it  be  adjudged  and 
declared  that  the  plaintiff  holds  the  title  to  the  premises  described  in  the  com- 
plaint in  trust  for  this  defendant;  and  that  he  execute  and  deliver  to  the  de- 
fendant a  good  and  sufficient  conveyance  thereof  upon  the  payment  by  this 
defendant,  within  such  time  as  to  this  court  may  seem  proper  and  reasonable, 
of  the  sum  of  money  found  due  to  the  plaintiff  as  aforesaid,  and  for  his  costs 
of  suit  herein." 

On  trial  in  the  superior  court,  judgment  was  rendered  in  the  defendant's 
favor.  The  findings  of  the  court  are  set  out  at  length  in  the  opinion.  By  the 
decree  it  was  adjudged  that  there  was  due  to  the  plaintiff  the  sum  of  $225.28, 
with  interest  thereon  at  the  rate  of  1J  per  cent,  per  month,  and  also  the  sum 
of  $703,  with  interest  thereon  at  the  rate  of  7  per  cent,  per  annum, — said 
several  sums  amounting  to  the  sum  of  $1,192.93;  that  the  defendant  pay  or 
tender  to  the  plaintiff  the  said  sum  of  $1,192.93  within  20  days  from  the  date 
of  the  decree ;  that  if  payment  or  tender  of  payment  should  not  be  made  within 
the  time  herein  specified,  then  the  decree  should  be  null  and  of  no  effect,  and 
judgment  shall  be  entered  for  plaintiff  as  prayed  for  in  his  complaint;  that, 
upon  the  payment  or  tender  of  payment  by  the  defendant  to  the  plaintiff 
within  the  time  herein  provided,  the  plaintiff  should  execute  and  deliver  to 
the  defendant  a  deed  of  the  premises;  that  if  the  plaintiff  should  refuse  and 
neglect  to  execute  and  deliver  such  deed  for  the  space  of  one  day  after  such 
payment,  or  tender  of  payment,  then  the  clerk  of  the  superior  court  was  ap- 
pointed commissioner,  with  full  power  to  make,  execute,  deliver,  and  have 
recorded  such  deed. 

The  plaintiff  moved  for  new  trial,  but  his  motion  was  overruled. 

Among  the  other  errors  specified  was  the  following,  viz.:  That  "finding 
four  is  contrary  to  the  whole  evidence,  which  shows  that  the  verbal  agree- 
ment there  stated  was  to  be  reduced  to  writing,  and  signed  by  the  parties 
thereto,  and  therefore  such  verbal  agreement  was  invalid.  Said  finding  four 
states  the  contract  of  sale  should  be  taken  in  the  name  of  plaintiff,  to  be  held 
by  him  as  security  for  the  repayment  to  him,  etc.,  which  is  in  conflict  with 
the  allegation  of  defendant's  answer  declaring  the  verbal  agreement  to  be 
otherwise;  namely,  that  it  was  to  be  taken  in  defendant's  name.  Such  alle- 
gation is  the  preponderating  fact,  concluding  the  court  as  to  such  condition 
in  said  defendant's  agreement  while  such  allegation  stands.  The  evidence  is 
also  insufficient  to  justify  said  finding,  or  to  show  that  on  or  about  July  5, 
1881,  said  plaintiff  paid  said  railroad  company  the  sum  of  $225.28  for  the  use 
and  benefit  of  defendant,  etc.;  but,  on  the  contrary,  the  evidence  clearly 
shows  that  plaintiff  refused  to  advance  any  money  for  Matthews,  or,  as  he 
says  in  his  letter,  'to  make  auy  debt  with  him,'  and  that  Matthews,  finding 
that  he  could  not  raise  the  money,  voluntarily  surrendered  all  his  rights  un- 
der said  limited  preference,  upon  an  inchoate  agreement,  never  completed, 
that  Ward  would  buy  the  land,  taking  the  contract  of  purchase  in  his  own 
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name,  and  that  if  defendant  paid  him  the  $225.28,  with  interest  at  1£  per 
cent,  per  month  within  a  year,  that  Ward  would  assign  the  contract  of  pur- 
chase to  Matthews.  The  evidence  further  shows  that  on  July  9,  1881,  after 
Matthews1  time  to  make  a  contract  with  the  C.  P.  E.  R.  Co.  expired,  that 
said  company  made  a  contract  with  plaintiff  in  his  own  right." 

Thereafter  the  plaintiff  moved  the  court  to  determine  that  the  defendant 
had  made  default  in  complying  with  the  conditions  of  the  judgment,  and  that 
the  court  cause  judgment  to  be  entered  for  the  plaintiff.  The  defendant  op- 
posed this  motion,  on  the  ground  that  on  the  last  day  named  in  the  decree  he 
had  offered  the  sum  of  $1,192.94  to  the  plaintiff  at  his  house,  and  tendered 
him  a  deed  for  his  signature,  and  plaintiff  had  refused  to  accept  the  money, 
or  to  sign  the  deed.    The  motion  was  overruled. 

From  the  orders  denying  the  motion  for  a  new  trial,  and  overruling  the  mo- 
tion after  judgment,  the  plaintiff  appealed. 

L.  C.  Granger  and  /.  W.  Turner,  for  appellant. 

If  any  material  part  of  the  verbal  agreement  was  to  have  been  reduced  to 
writing,  until  so  done  and  signed  said  agreement  was  inchoate  and  incom- 
plete. Ewald  v.  Lyons,  29  Oal.  550;  Farmer  v.  Grose,  42  Cal.  169;  Fuller  v. 
Reed,  88  Cal.  99. 

H.  V.  Reardon,  for  respondent. 

It  was  not  necessary  that  the  agreement  should  have  been  in  writing,  al- 
though the  parties  agreed  to  do  so  and  failed.  Such  might  bo  the  case  where 
the  agreement,  if  verbal,  would  be  void  under  the  statute  of  frauds;  but,  the 
verbal  agreement  here  being  valid,  the  failure  to  reduce  it  to  writing  does  not 
invalidate  it.  Ewald  v.  Lyons.  29  Cal.  550,  and  Farmer  v.  Grose.  42  Cal. 
169,  are  not  in  point. 

Poote,  C.  This  appeal  is  from  an  order  denying  plaintiff  a  new  trial,  and 
from  an  order  made  after  final  judgment,  denying  his  motion  for  judgment 
as  prayed  for  in  his  complaint.  The  action  was  brought  by  the  plaintiff  for 
the  recovery  of  the  possession  of  a  certain  tract  of  land,  and  damages  for  its 
detention.  The  defendant  answered,  denying  all  the  allegations  of  the  com- 
plaint, and  setting  up  facts  which  went  to  show  him  entitled  in  equity  to  the 
title  and  possession  of  the  land  in  controversy,  which  title  he  claimed  the 
plaintiff  held  merely  in  trust  for  him. 

The  findings  of  fact  were  as  follows:  "(1)  That  in  May,  1880,  the  land  de- 
scribed in  the  pleadings  herein  was  the  property  of  the  Central  Pacific  Rail- 
road, and  that  at  said  time  the  defendant  made  application  to  said  company  to 
be  permitted  to  purchase  the  same;  (2)  that  in  June,  1881,  the  said  company 
recognized  the  right  of  the  defendant  to  purchase  said  land,  and  at  that  time 
agreed  with  said  defendant  that,  upon  the  payment,  by  said  defendant,  to  it 
of  the  sum  of  $225.28  on  or  before  the  eighth  day  of  July,  1881,  it  (the  said 
company)  would  execute  to  said  defendant  a  contract  of  sale  of  said  land;  (3) 
that,  by  the  terms  of  said  contract,  the  said  defendant  would  have  five  years 
from  and  after  the  eighth  day  of  July,  1881,  in  which  to  make  payment  of  the 
balance  of  the  purchase  price  of  said  land,  upon  the  payment,  annually  in  ad- 
vance, of  the  interest  on  the  deferred  payment;  (4)  that  on  or  about  the  fifth 
day  of  July,  1881,  the  said  plaintiff  paid  said  railroad  company,  for  the  use 
and  "benefit  of  said  defendant,  the  said  sum  of  $225.28,  and  at  that  time  it  was 
verbally  agreed  by  and  between  said  plaintiff  and  defendant  that  the  contract 
of  sale  should  be  taken  in  the  name  of  said  plaintiff,  to  be  held  by  him  as  se- 
curity for  the  repayment  to  him  by  said  defendant  of  the  said  sum  of  $225.28, 
with  interest  thereon  at  the  rate'of  \\  per  cent,  per  month,  and  it  was  also 
agreed  between  said  parties  that  Baid  Bum,  with  the  accrued  interest,  should 
be  repaid  in  one  year;  (5)  that  the  contract  of  sale  of  said  land  was  made  to 
said  plaintiff  by  said  railroad  company;  (6)  that  before  the  expiration  of  the 
year  in  which  payment  of  the  said  Bum  of  $225.28,  with  aecrued  interest,  was 
Cal.Rep.  12-16  P.— 47 
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to  be  made,  the  plaintiff,  at  the  request  of  the  defendant,  extended  said  time 
of  payment  six  months;  (7)  that  before  the  expiration  of  the  six  months,  and 
in  the  month  of  July,  1882,  and  before  the  expiration  of  the  five  years  speci- 
fied in  the  contract  of  sale,  the  said  plaintiff  advanced  and  paid  to  the  said 
railroad  company  the  sum  of  $703,  being  the  balance  of  the  purchase  price  of 
said  land,  and  received  from  said  railroad  company  a  deed  for  said  land  on  the 
eighth  day  of  August,  1882;  (8)  that  the  payment  by  said  plaintiff  of  said 
sum  of  $703  was  made  without  the  knowledge  of  the  defendant,  and  was  a 
voluntary  payment  on  the  part  of  said  plaintiff;  (9)  that  said  plaintiff  never 
demanded  payment  of  either  the  sum  of  $225.28  or  $703,  or  both,  from  the  de- 
fendant; (10)  that  the  plaintiff  never  presented  to  defendant  a  statement  of 
the  amount  due  from  him  on  the  advance  as  made  by  plaintiff;  (11)  that  de- 
fendant has  at  all  times  been  ready  and  willing  to  repay  to  said  plaintiff  the 
amount  due,  when  ascertained,  but  said  plaintiff  has  declined  and  refused  to 
make  any  statement  or  accept  payment;  (12)  that  in  May,  1880,  said  defend- 
ant entered  upon  said  land,  and  made  improvements  thereon,  and  has  ever 
since  resided  upon  said  land,  and  has  continued  to  improve  the  same,  and  said 
improvements  were  made  with  the  knowledge,  consent,  and  encouragement 
of  said  plaintiff;  (13)  that  plaintiff  did  not  purchase  from  said  defendant  his 
rights  under  the  contract  of  sale  with  the  railroad  company." 

We  think  that  they  were  within  the  issues  as  made  by  the  pleadings;  that 
they  are  sustained  by  the  evidence  in  the  record,  and  are  sufficient  to  uphold 
the  judgment.  A  similar  trust  to  this  was  enforced  by  this  court  in  the  case 
of  Walton  v.  Karnes,  67  Cal.  255,  7  Pac.  Bep.  676. 

The  trial  court  did  not  attempt  to  reform  any  contract  made  between  the 
parties.  It  simply  undertook  and  did  determine,  from  all  the  evidence  given 
upon  both  sides,  what  the  contract  actually  was,  as  both  parties  to  the  record 
had  diverse  views  as  to  that  matter.  Although  an  agreement  existed  to  re- 
duce the  contract  to  writing  for  the  protection  of  the  defendant,  yet  the  fact 
that  it  was  never  done  did  not  have  the  effect  of  rendering  the  contract  void, 
since  in  the  first  instance  it  was  to  have  been  performed  within  one  year; 
and,  secondly,  since  its  extension  for  six  months  longer  took  place  prior  to 
the  expiration  of  that  year  first  agreed  upon,  and  after  that  time  was  not  of 
the  essence  of  the  contract  between  the  parties,  as  the  plaintiff,  before  the 
time  fixed  for  its  performance,  advanced  the  largest  portion  of  the  purchase 
money  for  the  lands  without  the  knowledge  of  the  defendant,  and  never  af- 
forded him  an  opportunity  to  pay  the  money  he  owed  either  by  a  demand  for 
its  payment  or  any  statement  as  to  its  amount  when  it  was  asked  for  by  the 
defendant,  and  refused  to  accept  payment  when  the  defendant  was  willing  to 
make  it. 

According  to  the  judgment  rendered,  if  the  plaintiff  had  received  the  money 
which  was  tendered  him  by  the  defendant,  he  would  have  been  reimbursed, 
principal  and  interest,  for  all  that  he  had  paid  out  for  the  land  in  dispute  for 
and  on  account  of  the  defendant.  He  refused  to  accept  the  money  thus  ten- 
dered him,  and  which  was  all  to  which  he  was  equitably  entitled,  and  sought 
upon  motion  after  judgment  to  have  judgment  rendered  in  his  favor  as  prayed 
for  in  his  complaint.  This  the  court  denied  upon  the  ground  that  he  had  re- 
fused to  accept  the  money  tendered  him  on  the  day  and  in  the  exact  amount 
ordered  by  the  judgment  or  decree.  And  the  plaintiff  cannot  complain;  for, 
if  his  appeal  here  shall  not  be  successful,  it  will  still  be  incumbent  on  the  de- 
fendant to  tender  to  and  deposit  the  money  with  the  commissioner  named  in 
the  decree,  before  he  can  obtain  a  deed  to  the  land  which  will  divest  the  plain- 
tiff's title  thereto. 

We  do  not  perceive  anything  in  the  affidavits  presented  on  the  motion  for 
a  new  trial  affecting  the  result  of  this  controversy  which  due  diligence  might 
not  have  enabled  the  plaintiff  to  have  presented  on  the  trial,  nor  do  we  think 
such  evidence  would  have  changed  the  result. 
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There  is  no  prejudicial  error  shown  by  the  record,  and  the  judgment  and 
orders  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  In  the  foregoing  opinion,  judg- 
ment and  orders  affirmed. 

NOTE. 

1.  In  some  states,  when  a  conveyance  is  made  to  one  person,  the  consideration  for 
which  moves  from  another,  a  trust  results  in  favor  of  the  latter.  Bigley  v.  Jones,  (Pa.) 
7  Atl.  Rep.  64;  Donlin  v.  Bradley,  (111.)  10  N.  E.  Rep.  11 ;  Harris  v.  Mclntyre,  (111.)  8 
N.  E.  Rep.  182;  Springer  v.  Young,  (Or.)  12  Pac.  Rep.  400;  Smith  v.  Brown,  (Tex.)  1 
S.  W.  Rep.  573;  Bedford  v.  Graves,  (Ky.)  1  S.  W.  Rep.,  note,  537.  And  such  trust  re- 
sults, even  though  the  consideration  has  been  in  fact  advanced  by  the  grantee  for  the 
other  person,  the  grantee  holding  the  title  as  security  for  such  advances.  Barroilhet  v. 
Anspacher,  (Cal.)  8  Pac.  Rep.  804 ;  Walton  v.  Karnes,  (Cal.)  7  Pac.  Rep.  676.  But  see 
to  the  contrary.  In  re  Wood.  5  Fed.  Rep.  443;  Bear  v.  Koenigstein,  (Neb.)  20  N.  W. 
Rep.  104. 

2.  Where  it  is  expressly  agreed  that  a  contract  is  to  be  performed  within  one  year, 
extensions  from  time  to  time,  by  parol,  for  periods  less  than  one  year,  will  not  be  af- 
fected by  the  statute  of  frauds,  Donovan  v.  Richmond,  (Mich.)  28  N.  W.  Rep.  516;  and, 
when  the  party  employed  has  continued  from  year  to  year  to  perform  the  services,  it 
will  be  presumed  that  both  parties  have  assented  to  the  renewal  of  the  contract.  Sines 
v.  Wayne  Co.  Supt.  of  the  Poor,  (Mich.)  25  N.  W.  Rep.  485.  A  verbal  lease  of  land  until 
such  time  as  the  lessor  shall  pay  the  lessee  a  certain  sum  of  money  is  neither  an  agree- 
ment that  by  its  terms  is  not  to  be  performed  within  one  year  from  the  making  thereof, 
nor  an  agreement  for  leasing  for  a  longer  period  than  one  year  within  the  meaning  of 
the  statute  of  frauds  of  California.    Raynor  v.  Drew,  (Cal.)  13  Pac.  Rej>.  866. 

For  further  discussion  of  that  provision  of  the  statute  of  frauds  relating  to  contracts 
not  to  be  performed  within  one  year,  see  Treat  v.  Hiles,  (Wis.)  32  N.  W.  Rep.  517,  and 
note. 


73  Cal.  188 

Boyle  Ice-Machine  Go.  v.  Gould  and  others.    (No.  11,776.) 

(Supreme  Court  of  California.    July  27,  1887.) 

Mortgage— Of  Machinery  and  Lease— Recording — Priority. 

To  secure  the  price  of  machinery  bought,  the  purchaser  gave  his  note,  secured 
by  mortgage  upon  the  machinery  and  upon  some  land  which  he  had  leased  for  10 
years,  and  upon  which  he  placed  the  machinery,  which  mortgage  was  recorded  in 
the  records  of  mortgages  of  real  estate.  Held,  that  a  judgment  creditor  of  the  mort- 
gagor who  purchased  the  machinery  and  lease  on  judgment  sale  after  the  record- 
ing of  the  mortgage  was  in  no  better  position  than  the  mortgagor,  and  his  interest 
was  subject  and  subordinate  to  the  mortgage. 

Department  2.    Appeal  from  superior  court,  Los  Angeles  county. 

The  defendants  Gould  and  Sweeney,  in  March,  1884,  purchased  an  ice-ma- 
chine from  the  plaintiff,  and  about  the  same  time  they  leased  some  land  and 
buildings  in  Los  Angeles  for  10  years,  for  the  purpose  of  carrying  on  the  ice 
business.  The  machine  purchased  from  the  plaintiff  was  placed  upon  these 
leased  premises.  Gould  then  executed  two  promissory  notes  to  the  plaintiff 
corporation,  and  both  Gould  and  Sweeney  executed  a  realty  mortgage,  with- 
out acknowledgment,  on  the  leasehold  and  machinery,  as  though  they  owned 
the  land  in  fee-simple,  to  secure  the  payment  of  the  two  notes.  This  mort- 
gage was  recorded  on  the  third  of  May,  1884,  in  the  records  of  mortgages  of 
real  estate  in  Los  Angeles.  On  the  nineteenth  day  of  June,  1884,  C.  H.  Shil- 
laber  recovered  judgment  againt  the  defendant  Gould  in  the  superior  court  of 
San  Francisco,  for  $16,000,  and  costs;  that  amount  having  been  loaned  to 
Gould  to  conduct  the  ice  business,  and  Gould  having  failed  to  pay  it  back  at 
the  time  agreed.  Execution  was  regularly  issued  upon  said  judgment,  and 
sent  to  the  sheriff  of  Los  Angeles,  and  on  the  twenty-ninth  day  of  July,  1884, 
the  machinery  was  sold  as  personal  property  upon  execution  sale  to  C.  H. 
Shillaber  for  $5,000,  she  being  the  highest  bidder,  and  the  judgment  was 
marked  satisfied  to  that  amount;  and  at  the  same  time  the  lease  was  regularly 
v.Hp.no.lO— 39 
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assigned  to  her  for  a  valuable  consideration.  At  this  time,  0.  H.  Shillaber 
had  no  knowledge  of  the  mortgage.  She  took  possession  of  the  premises  and 
machinery,  and  leased  them ;  and  upon  her  death,  on  the  eighteenth  day  of 
February,  1885,  the  appellant  herein,  the  defendant  Cook,  as  special  adminis- 
trator of  ber  estate,  assumed  possession  and  control  of  the  property.  On 
the  twenty-seventh  day  of  October,  1884,  the  plaintiff  corporation  brought 
suit  to  foreclose  its  mortgage,  and  made  G.  H.  Shillaber  a  defendant,  and  upon 
her  death  the  appellant  Cook,  as  special  administrator,  was  substituted  as  a 
party  defendant  in  her  place.  Defaults  were  obtained  against  the  defendants 
Gould  and  Sweeney,  but  the  defendant  Cook,  as  special  administrator,  an- 
swered, setting  up  as  separate  defenses  the  purchase  for  value,  without  knowl- 
edge of  any  incumbrance,  of  the  lease  by  assignment,  and  of  the  machinery 
by  purchase  on  execution  sale.  A  demurrer  was  interposed  by  plaintiff  to 
these  separate  defenses  on  the  ground  that  the  facts  stated  constituted  no  de- 
fense. This  demurrer  was  sustained,  and  judgment  and  decree  of  foreclosure 
made,  entered,  and  recorded,  and  this  appeal  is  taken  to  this  court  from  that 
judgment. 

Wm.  Hoff  Cook,  for  defendant  Cook,  appellant.  Bicknell  <&  White,  for 
respondent. 

By  the  Court.  We  And  no  error  in  the  record.  The  demurrer  to  the 
answer  of  Cook,  special  administrator,  was  properly  sustained.  The  defend- 
ant occupied  no  position  superior  to  that  of  the  mortgagor,  Gould,  and  what- 
ever interest  he  acquired  by  his  purchase  was  subject  and  subordinate  to  the 
mortgage  of  plaintiff.    Judgment  affirmed. 


78Cal.  20 

Green  and  another  v.  State.    (No.  11,169.) 
(Supreme  Court  of  California.     June  30,  18S7.) 

1.  States — Suits  against' — Waives  of  Immunity. 

When  the  state  permits  itself  to  be  sued,  the  case  is  simply  referred  to  the  conrt 
to  determine  whether  the  claim  constitutes  a  lawful  demand  against  the  state,  and 
the  only  questions  for  determination  are,  what  has  been  done,  and  what  are  the  le- 
gal principles  by  which  the  responsibility  of  the  state  is  to  be  measured,  and  whether 
upon  these  principles  the  state  should  be  held  liable.1 

2.  Same — Construction  of  Statute — Liability. 

By  California  act  approved  March  12,  1885,  plaintiffe  were  authorized  to  sue  the 
state  for  damages  alleged  to  have  been  suffered  by  them  by  reason  of  certain  canal 
improvements  made  by  the  state,  and  to  have  judgment  therefor  "  if  it  appears  upon 
the  trial  •  •  •  that  damage  lias  been  done  [to  the  plain  tins]  by  any  act  for 
which  the  state  is  legally  liable."  Held,  that  the  language  of  the  act  excludes  the 
idea  that  any  liability  was  admitted,  or  any  defense  waived,  except  that  of  immu- 
nity from  suit.  The  state  may  still  interpose  the  defense  that  it  was  engaged  as  a 
state  in  a  public  work  for  a  common  good. 
S.  Constitutional  Law— Eminent  Domain — "Taking"  fob  Public  Use. 

Under  the  language  of  the  California  constitution  as  it  existed  prior  to  1879,  where 
the  state,  for  public  purposes,  turns  or  straightens  the  channel  of  a  river  where  it 
empties  into  another  river,  so  that  the  land  on  the  opposite  side  is.  five  years  after- 
wards, injured  or  destroyed  by  the  increased  velocity  of  the  current,  Such  damage 
is  not  a  taking  of  land  for  public  use,  and  does  not  entitle  the  owner  to  compensa- 
tion.   Thoknton,  J.,  dissenting. 

In  bank.  Appeal  from  an  order  of  the  superior  court,  Sacramento  county, 
sustaining  demurrer  to  complaint  in  an  action  brought  by  appellants,  Green 
and  Trainer*  against  the  state  in  pursuance  of  an  act  of  the  legislature,  ap- 
proved March  12,  1885,  entitled  "  An  act  to  enable  John  Hoagland,  James 
Beid,  MrB.  Rebecca  C.  Hoagland,  George  Cooper,  William  B.  Todhunter,  Mrs. 

'Respecting  the  immunity  of  states  from  suit,  see  Lowry  v.  Commissioners  Sinking 
-Fund,  (S.  C.)  1  S.  B.  Hep.  141,  and  note. 
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Mary  W.  G.  Yan  Arsdali,  Henry  Lienberger,  Christopher  Green,  and  Charles  • 
Trainer  to  sue  the  state  of  California"  to  recover  damages  alleged  to  have  re- 
sulted to  them  in  consequence  of  the  straightening  of  the  channel  of  the 
American  river  at  its  mouth  or  point  of  confluence  with  the  Sacramento  river, 
by  the  city  levee  commissioners  of  the  city  of  Sacramento,  done  by  them  in 
the  year  1862.  in  pursuance  of  an  act  of  thd  legislature  entitled  "An  act  con- 
cerning the  construction  and  repair  of  levees  in  the  county  of  Sacramento, 
and  the  mode  of  raising  revenue  therefor. n  approved  April  9, 1862.  St.  1862, 
p.  151.  The  straightening  of  the  American  river  is  alleged  to  have  been  done 
in  the  year  1862.  The  damages  resulting  to  the  lands,  etc.,  of  appellant  there- 
from, are  alleged  to  have  occurred  December  25,  1867.  That  the  appellant 
owned  lands  on  the  west  bank  of  Sacramento  river,  in  Yolo  county,  and  op- 
posite the  mouth  of  the  new-made  channel  of  the  American  river,  through 
which  the  waters  of  said  river  were  conveyed  into  the  Sacramento  with  such 
force  and  volume  as  to  press  the  waters  of  the  Sacramento  against  its  west 
bank,  cause  them  to  break  over  and  through  the  natural  and  artificial  barriers 
there,  and  overflow,  undermine,  and  wash  away  the  lands  of  appellant,  etc. 

The  grounds  of  demurrer  assigned  were:  (1)  That  the  court  has  no  juris- 
diction of  the  person  of  the  defendant,  or  the  subject  of  the  action;  (2)  that 
the  complaint  herein  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  (3)  that  plaintiffs  have  no  authority  to  sue  the  state,  and  the  act  of 
the  legislature  approved  March  12,  1885,  authorizing  them  to  sue,  is  uncon- 
stitutional; (4)  that  whatever  cause  of  action  is  stated  in  the  complaint  is 
barred  by  the  provisions  of  sections  336,  337,  338,  339,  340,  and  343,  Code 
Civil  Proc. 

A.  L.  Hart  and  C.  T.  Jones,  for  appellants.  E.  C.  Marshall,  Atty.  Gen.f 
and  John  T.  Carey,  for  respondent. 

Temple,  J.  This  appeal  has  already  been  twice  decided, — once  in  depart- 
ment, (11  Pac.  Rep.  602,)  and  once  by  the  court  in  bank,  (12  Pac.  Rep.  683.) 
In  each  decision  the  judgment  was  affirmed  on  the  authority  of  Green  v.  Swift, 
47  Cal.  586.  The  court  held  that,  inasmuch  as  the  question  was  there  deter- 
mined by  the  highest  judicial  tribunal  existing  under  the  former  constitution, 
and  as  the  former  constitutional  provision  involved  has  been  changed,  they 
would  not  reconsider  the  conclusion  there  reached. 

The  last  rehearing  was  granted  because  the  court  was  impressed  by  the 
positive  and  confident  assertion  of  counsel  that  the  court  had  entirely  mis- 
conceived or  misunderstood  the  point  upon  which  appellants  mainly  relied. 
Counsel  asserted:  "It  is  not  and  has  not  been  contended  that  the  act  author- 
izing the  commencement  of  the  action  against  the  state  operated  to  create  any 
new  liability  on  the  part  of  the  state,  or  any  which  had  not  previously  existed, 
nor  is  it  contended  that  the  act  of  March  12,  1885,  amounted  to  a  concession 
Of  the  state's  liability."  It  is  said:  "The  real  point  upon  which  appellants 
rely  is  that  when  the  state  authorizes  itself  to  be  sued,  and  there  is  no  statu- 
tory or  constitutional  provision  fixing  a  different  liability,  its  measure  of  re- 
sponsibility is  to  be  determined  by  the  same  rule  as  that  which  determines 
the  liability  of  one  of  its  own  citizens." 

Properly  understood,  we  accept  this  rule  as  correct.  A  state  cannot  be 
sued,  because  it  is  sovereign.  It  is  supposed  that  one  has  but  to  make  his 
grievance  known;  and,  if  he  has  a  lawful  demand  against  the  state,  it  will 
at  once  be  satisfied.  But,  when  the  state  permits  itself  to  be  sued,  the 
matter  is  simply  referred  to  the  courts  to  determine  whether  the  claim  does 
or  does  not  constitute  a  lawful  demand  against  the  state,  and  in  such  a  case 
the  only  questions  for  the  determination  of  the  courts  are,  what  has  been 
done,  and  what  are  the  legal  principles  by  which  the  responsibility  of  the  state 
is  to  be  measured,  and  whether,  applying  these  principles,  the  state  should  be 
held  responsible.    It  consents  to  go  before  its  courts,  and  permit  the  claim 
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against  it  to  be  determined  upon  those  settled  rules  of  law  upon  which  the  re- 
sponsibilities of  ordinary  parties  litigant  are  determined;  that  is,  as  already 
stated,  whether  it  has  committed  the  act  complained  of,  and,  if  so,  whether, 
according  to  established  rules  of  law,  it  is  responsible  in  damages. 

Appellants  contend  that  the  liability  of  the  defendant  should  be  that  of  a 
citizen  who  straightened  a  stream  on  his  own  farm,  diverting  it  from  its 
natural  channel  in  such  manner  as  directly  to  produce  the  injury.  But  why? 
Such  is  not  the  fact.  It  was  legally  possible  that  the  state  should  have  been 
a  propiietor,  and  that  as  such  it  should  have  straightened  the  stream.  In 
such  a  case,  no  doubt,  those  considerations  would  determine  the  liability. 
But  what  is  there  in  the  act  to  force  the  state  to  trial  upon  an  assumed  case 
which  is  not  true  ?  If  it  had  been  a  proprietor  merely,  it  might  have  defended 
as  such,  and  perhaps  have  claimed  some  right  with  reference  to  the  property 
of  defendant;  but  having  in  fact  no  other  claim  than  that  it  is  a  state,  and 
was  engaged  in  a  public  work  for  the  common  good,  if  it  cannot  set  that  up 
because  it  waived  its  sovereignty  so  that  it  could  be  sued,  then  it  must  admit 
that  it  is  without  defense,  and  the  act  must  be  considered  a  concession  of  the 
state's  liability,  which  appellants  say  they  do  not  claim. 

Some  force  must  be  given  to  the  language  of  the  act  which  expressly  refers 
the  matter  to  the  courts  to  ascertain  if  it  is  legally  liable.  The  language  is: 
"If  it  appears  upon  the  trial  of  any  said  actions  that  damage  has  been  done 
to  the  plaintiff  by  any  act  for  which  the  state  is  legally  liable,"  etc.  This 
language  industriously  excludes  the  idea  that  the  liability  was  admitted,  or 
that  any  legal  defense  was  waived  except  that  of  immunity  from  suit.  If,  as 
is  practically  claimed,  it  waived  not  only  its  sovereignty,  so  that  it  could  be 
sued,  but  also  its  only  possible  defense,  that  as  a  state  it  was  engaged  in  a 
public  work  for  the  common  good,  it  is  difficult  to  see  how  any  question  of 
liability  was  involved  to  be  referred  to  the  courts. 

It  now  remains  to  consider  whether,  under  the  settled  rules  and  maxims  of 
law,  damage,  such  as  the  plaintiffs  allege  they  have  sustained,  can  be  recov- 
ered. We  are  not,  however,  to  approach  this  question  admitting  that  the 
state  is  a  wrong-doer.  It  is  not  to  be  assumed  that  the  liability  is  that  of  one 
who,  without  claim  of  right,  has  changed  the  course  of  a  stream  and  washed 
away  the  land  of  another.  The  complaint  avers  that  the  canal  was  a  public 
work,  constructed  by  the  state  for  public  uses.  Is  damage  like  this,  occasioned 
by  such  work,  actionable? 

The  canal  was  on  the  opposite  side  of  the  river  to  plaintiffs'  laud,  about  150 
yards  above.  The  width  of  the  river  is  not  given,  but  we  know  the  Sacra- 
mento to  be  a  large,  navigable  stream.  The  work  did  not  approach  the  land 
of  plaintiff  within  200  or  300  yards.  There  was  no  appropriation,  occupa- 
tion, or  use  of  the  land.  The  damage  did  not  occur  until  five  years  after  the 
work  was  completed.  It  could  not  have  been  known  that  any  such  injury 
would  follow.  The  state  could  not  then  have  condemned  the  land,  and,  ad- 
mitting that  it  could,  the  damage  could  not  have  been  determined.  It  is  held 
that,  to  take  land,  compensation  roust  be  made,  or  at  least  provided  in  ad- 
vance. Furthermore,  a  law  which  provides  for  a  taking  of  private  property 
for  a  public  use  without  making  provision  for  such  compensation  is  void. 
Here,  then,  the  state  could  not  take,  by  any  lawful  method,  what  it  is  now 
contended,  for  the  purpose  of  holding  it  liable  for  damages,  it  did  in  fact  take 
at  the  time  the  work  was  constructed. 

It  is  evident  that  those  cases  (if  there  be  such)  which  hold  that  mere  con- 
sequential damages  is  a  taking  within  the  limitation  upon  the  power  of  emi- 
nent domain,  use  the  word  in  an  unusual  and  extended  sense,  and  the  reason 
for  such  extended  sense  is  not  hard  to  find.  Of  course,  primarily  the  word 
was  used  in  reference  to  the  necessities  of  the  government  to  use  the  property 
sought.  But  it  has  been  held  that  the  clause  in  the  constitution,  "property 
shall  not  be  taken  without  compensation,"  is  not  a  grant  of  power,  but  a  lim- 
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i  tat  ion.  Therefore  the  state  is  liable  only  to  pay  for  property  taken  for  pub- 
lic use.  Hence  the  meaning  of  the  word  was  extended  to  coyer  cases  which, 
though  not  within  the  letter  of  the  limitation,  were  within  its  spirit  and  mean* 
ing. 

Most  of  the  cases,  however,  in  which  It  has  been  held  that  property*)  dam- 
aged is  taken  to  that  extent,  are  cases  of  corporations  engaged  in  the  public 
service  in  the  sense  that  they  can  be  authorized  to  use  the  power  of  eminent 
domain  to  condemn  land,  but  yet  which  are  engaged  in  business  for  the  gain 
and  profit  of  their  stockholders.  It  is  merely  held  here  that  the  delegation  of 
the  power  of  eminent  domain  does  not  relieve  the  corporation  from  ordinary 
liability  for  damages  caused  by  carrying  on  its  business.  It  was  granted  the 
power  to  take,  because  of  its  public  utility,  but  that  did  not  confer  the  right 
to  damage.  Though  performing  a  public  service,  it  is  yet  not  the  state,  which 
only  acts  for  the  public  good,  and  which  is  only  responsible  as  provided  in 
the  constitution. 

If  there  can  be  found  a  case  in  the  books  which  holds  that  under  such  facts 
as  are  alleged  in  this  case  the  state  is  liable,  our  attention  has  not  been  called 
to  it.  The  damage  is  plainly  not  the  natural  consequence  of  the  work  which 
could  and  ought  to  have  been  anticipated  and  expected  as  the  result.  It  was 
remote  and  consequential, — a  purely  incidental  and  unexpected  effect.  There 
was  not  enforced  occupation  of  the  property  or  interference  with  it.  The 
owner  was  left  in  full  possession,  and  there  was  done  to  the  land  or  left  upon 
it  nothing  to  obstruct  its  use. 

The  case  of  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166,  is  most  relied  upon, 
and  it  is  a  case  by  which  the  right  of  the  parties  here  may  well  be  tested;  for 
the  opinion  in  that  case  seems  to  admit  that  the  doctrine  there  announced,  if 
not  opposed  to  the  current  of  authority  upon  the  subject,  at  least  modifies  the 
rule  as  to  the  particular  circumstances  of  that  case.  It  is  admittedly  an  ex- 
treme case  in  that  direction.  The  court  there  says,  speaking  of  this  very  point: 
"We  are  not  unaware  of  the  numerous  cases  in  the  state  courts  in  which  the 
doctrine  has  been  successfully  invoked  that  for  a  consequential  injury  to  prop- 
erty of  the  individual,  arising  from  the  prosecution  of  improvement  of  roads, 
streets,  rivers,  and  other  highways,  for  the  public  good,  there  is  no  redress; 
and  we  do  not  deny  that  the  principle  is  a  sound  one  in  its  proper  application 
to  many  injuries  to  property  so  originating.  And  when,  in  the  exercise  of  our 
duties  here,  we  shall  be  called  upon  to  construe  other  state  constitutions,  we 
shall  not  be  unmindful  of  the  weight  due  to  the  decisions  of  the  courts  df 
those  states.  But  we  are  of  the  opinion  that  the  decisions  referred  to  have 
gone  to  the  uttermost  limit  of  judicial  construction  in  favor  of  this  principle, 
and  in  some  cases  beyond  it,  and  that  it  remains  true  that  where  real  estate 
is  actually  invaded  by  superinduced  additions  of  water,  earth,  sand,  and  other 
material,  or  by  having  an  artificial  structure  placed  upon  it,  so  as  to  effectu- 
ally destroy  or  impair  its  usefulness,  it  is  a  taking." 

It  is  evident  there  is  nothing  in  this  case  in  conflict  with  the  doctrine  of 
Green  v.  Swift,  In  the  case  from  13  Wall.,  a  dam  was  built,  which  caused 
the  water  to  continuously  and  permanently  cover  the  land  of  plaintiff.  If  it 
was  physically  and  permanently  occupied  by  a  foreign  body,  placed  there  by 
the  defendant  when  the  dam  was  built,  it  was  easy  to  ascertain  how  much 
would  be  thus  occupied.  It  was  the  natural,  certain,  and  immediate  conse- 
quence of  the  act.  The  land  was  really  used  by  the  defendant.  There  was 
no  such  state  of  affairs  here.  But  that  court  has  itself  declared  the  case  of 
Pumpelly  v.  Green  Bay  Co.  to  be  an  extreme  case,  and  explained,  if  it  has 
not  modified,  its  meaning.  The  case  of  Transportation  Co.  v.  Chicago,  99 
U.  S.  635,  was  an  action  on  the  case  for  damages  sustained  by  reason  of  the 
construction  of  a  tunnel  by  the  city,  under  the  authority  of  an  act  of  the  leg- 
islature. After  saying  that  no  action  would  lie  at  common  law,  the  court 
says:    "The  decisions  to  which  we  have  been  referred  were  made  in  view  of 
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magna  charta,  and  the  restriction  to  be  found  in  the  constitution  of  every 
state,  that  private  property  shall  not  be  taken  for  public  use  without  just  com- 
pensation being  made.  But  acts  done  in  the  proper  exercise  of  governmental 
powers,  and  not  directly  encroaching  upon  private  property,  though  their  con- 
sequences may  impair  their  use,  are  universally  held  not  to  be  a  taking  within 
the  meaning  of  the  provision.  They  do  not  entitle  the  owner  of  such  prop-* 
erty  to  compensation  from  the  state  or  its  agents,  or  give  him  a  right  of  ac- 
tion. This  is  supported  by  an  immense  weight  of  authority.  Those  who  are 
anxious  to  see  the  decisions  will  find  them  collected  in  Cooley  on  Constitu- 
tional Limitations,  page  542,  and  notes.  The  extremest  qualification  of  the 
doctrine  is  to  be  found  perhaps  in  Pumpelly  v.  Qreen  Bay  Co.,  18  Wall.  166, 
and  in  Eaton  v.  Boston,  C.  &  M.  R.  R„  51  N.  H.  504.  In  those  cases  it  was 
held  that  permanent  flooding  of  private  property  may  be  regarded  as  a  taking. 
In  those  cases  there  was  a  physical  invasion  of  the  real  estate  of  the  owner, 
and  a  practical  ouster  of  his  possession.  But  in  this  case  there  was  no  such 
invasion.  No  entry  was  made  upon  the  plaintiff's  lots.  All  that  was  done 
was  to  render  for  a  time  its  use  more  inconvenient.  The  present  constitution 
of  Illinois  took  effect  on  the  eighth  of  August,  1870,  after  the  work  of  con- 
structing the  tunnel  had  been  substantially  completed.  It  ordains  that  pri- 
vate property  shall  not  be  taken  or  damaged  for  public  use  without  just  com- 
pensation. This  is  an  extension  of  the  common  provision  for  the  protection 
of  property. " 

The  case  of  Eaton  v.  Boston,  C.  &  M.  R.  22.,  commented  upon  in  the  above 
extract  is  a  very  elaborately  considered  case,  and  strong  ground  was  taken  in 
favor  of  the  proposition  that,  when  property  is  damaged  in  anyway,  it  is 
taken  within  the  meaning  of  the  constitutional  limitation.  There  the  injury 
was  more  like  that  complained  of  here  than  in  the  other  cases.  After  a  very 
full  discussion  and  citation  of  authorities,  the  learned  judge  says:  "The  de- 
fendants do  not  stand  in  the  position  of  public  bodies  constituted  for  the  sole 
purpose  of  executing  a  public  trust  or  duty,  in  the  performance  of  which  they 
have  no  other  interest  than  that  which  every  citizen  has.  True,  the  public 
benefit  may  be  so  promoted  by  works  authorized  to  be  made  by  such  corpora- 
tion that  the  property  of  individuals  taken  by  them  by  virtue  of  their  charters 
may  be  deemed  to  be  taken  for  public  use  within  the  constitutional  provision 
on  that  subject.  Still  they  exercise  their  corporate  privileges  under  a  grant 
of  the  legislature  conferring  upon  them  specific  powers  for  their  own  direct 
and  private  advantage. "  "  They  are  trustees  of  public  interests  for  their  own 
benefit."  "The  defendants  voluntarily  accepted  their  charter  with  a  view  to 
their  private  emolument,  and  do  not  occupy  the  position  of  a  municipality, 
invested,  without  their  consent,  with  powers  to  be  exercised  solely  for  the 
public  benefit. "  That  is  to  say  it  is  carrying  on  business  for  private  gain,  and 
should  be  held  responsible  for  injuries  resulting  from  its  mode  of  doing  busi- 
ness, like  any  one  else. 

Now,  these  are  the  extreme  cases  upon  this  subject.  In  each  case  it  is  ex- 
pressly said  that  the  weight  of  authority  is  apparently  the  other  way.  Nei- 
ther case  is  inconsistent  with  the  conclusion  arrived  at  in  Qreen  v.  Swift. 
Our  constitution  has  now  been  amended  so  as  to  require  compensation  for 
property  taken  or  damaged.  This  is  itself  an  admission  that  property  simply 
damaged  is  not  taken.  The  question  as  here  presented  is  no  longer  a  vital 
one  as  to  constitutional  construction.    We  still  adhere  to  our  former  opinion. 

Coming  to  the  conclusion  we  have,  it  has  not  been  deemed  necessary  to  dis- 
cuss the  objections  to  the  act  under  which  the  action  is  brought,  on  the  ground 
of  unconstitutionality.  Had  we  determined  that  it  was  intended  to  allow  the 
plaintiffs  to  recover  damages  for  which  the  state  was  not  legally  liable,  it 
would  have  been  necessary  to  inquire  whether  the  act  did  not  give  cause  of 
action  where  none  existed  before,  and  whether  this  were  not  a  gift  prohibited 
by  section  31,  art.  4,  Const. 
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-  We  have  Assumed  merely  that  the  act  intended  to  refer  to  the  courts  the  in- 
quiry whether  the  state  was  liable  according  to  the  rules  and  principles  of  law 
applicable  to  the  subject.  That  is  practically,  in  this  case,  whether  the  dam- 
age is  a  taking  within  the  constitutional  limitation.  This  involves  the  as- 
sumption that  the  non-liability  of  the  state  does  not  depend  upon  its  immu- 
nity from  suit,  but  upon  the  nature  of  the  injury  as  remote  and  consequential. 
There  are  careless  expressions  in  some  of  the  opinions  which  seem  to  indicate 
that  the  non-liability  did  depend  upon  the  fact  that  the  sovereign  cannot  be 
sued.  But  this  is  plainly  contrary  to  the  tenor  and  rationale  of  all  the  opin* 
ions,  including  those  in  which  the  expressions  are  used,  which  all  make  the 
solution  turn  upon  the  inquiry  as  to  whether  the  damage  was  a  taking  of  pri- 
vate property  foi  public  use,  and  therefore  one  for  which  the  state  must  pay 
under  the  limitation.  If  we  suppose  a  valid  contract  with  the  state  under 
which  materials  have  been  furnished  to  the  state  for  which  no  appropriation 
has  been  made,  no  one  would  hesitate  to  say  that  the  state  was  legally  liable; 
and,  if  it  declines  to  pay,  all  would  agree  that  it  took  advantage  of  its  im- 
munity from  suit  to  avoid  a  legal  obligation.  See  Bass  v.  State,  34  La.  Ann. 
500. 
Judgment  affirmed. 

"We  concur:  Seabls,  C.  J.;  MoFarland,  J.;  Sharpstein,  J. 

MoKin8try,  J.,  (concurring.)  I  concur  in  the  judgment.  I  concur  in 
Mr.  Justice  Temple's  construction  of  the  act  of  March  12,  1885,  and  in  his 
conclusion  that  the  act  did  not  deprive  the  state  of  its  right  to  rely  upon  any 
defense  to  this  action  which  it  had  as  the  state,  other  than  the  right  to  claim 
that  the  state  could  not  be  sued,  and  that  the  act  does  not  purport  to  do  so. 
1  decline  to  express  any  opinion  as  to  whether  the  plaintiffs'  property  was 
"damaged."  Section  14,  art.  1,  Const.  1879.  The  property  of  the  plaintiffs, 
if  "taken"  at  all,  was  taken  prior  to  the  adoption  of  the  present  constitution. 
I  adhere  to  the  views  expressed  herein  in  department  1,  11  Pac.  Rep.  602. 

The  question  whether  the  damages  caused  by  the  work  done  under  the  di- 
rection of  the  commissioners,  appointed  by  the  act  of  1862,  was  a  taking  of 
private  property,  within  the  meaning  of  the  provision  of  the  former  constitu- 
tion prohibiting  a  taking  of  private  property  without  compensation,  was 
fully  decided,  adversely  to  such  contention,  by  the  highest  judicial  tribunal 
under  that  constitution.  The  questions  involved  in  the  judgment  in  Green 
v.  Swiftt  47  CaL  536,  must  be  considered  as  closed  upon  the  doctrine  of  stare 
decisis. 

Tiiornton,  J.,  (dissenting.)  I  dissent  from  the  foregoing  opinions.  I 
think  there  was  a  taking  of  the  property  of  plaintiffs  here  for  which  the 
state  was  legally  responsible.  See  cases  cited  in  notes  to  section  243,  Gould, 
Waters. 


73  Cal.  73 

Todhuntbb  v.  Stjatb.    (No.  11,283.) 

(Supreme  Court  of  California.    July  2, 1887.) 
.    In  Bank. 

By  the  Court.    The  judgment  of  the  court  below  is  affirmed  upon  the  authority  of 
Green  v.  State,  ante,  610,  (No.  11,169,  opinion  filed  June  30,  1887.) 


Thomason  v.  Ashworth.    (No.  12,094.) 

(Supreme  Court  of  California.    July  2,  1887.) 

Municipal  Corporations— Public  Improvements. 

The  California  act  of  April  1,  1872,  in  relation  to  street  Improvements  in  the  city 
and  county  of  San  Francisco,  providing  a  general  plan  of  street  work  by  contract) 
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such  contract  to  be  entered  into  and  the  work  performed  before  the  collection  oC 
the  money,  was  repealed  by  section  19,  art.  11,  Const.  Cal.  1879,  providing  that  "no 
public  work  or  improvement  of  any  description  whatsoever  shall  be  done  or  made 
in  any  city,  •  •  •  the  cost  and  expense  of  which  is  made  chargeable,  or  may 
be  assessea,  upon  private  property  by  special  assessment,  unless  an  estimate  of  such 
cost  and  expense  shall  be  made,  and  au  assessment  in  proportion  to  benefits  on  the 
property  to  be  affected  or  benefited  shall  be  levied,  collected,  and  paid  into  the  city 
treasury  before  such  work  or  improvement  shall  be  commenced,  or  any  contract 
for  letting  or  doing  the  same  authorized  or  performed." 

2.  Sams. 

The  California  act  of  March  18,  1885,  providing  for  work  upon  streets,  sewers, 
etc.,  within  municipalities,  is  constitutional,  although  it  does  not  provide  for  the 
assessment  and  collection  of  the  cost  before  the  performance  of  the  work. 

3.  Constitutional  Law — Special  Laws. 

That  act  is  not  a  special  law  within  the  meaning  of  section  6,  art.  11,  Const.  Cal., 
enacting  that  "  corporations  for  municipal  purposes  shall  not  be  created  by  special 
laws,  but  the  legislature  by  general  laws  shall  provide  for  the  incorporation,  organi- 
zation, and  classification,  in  proportion  to  population,  of  cities  and  towns,"  but  is 
a  general  law,  and  therefore  constitutional  and  in  full  force  within  the  city  and 
county  of  San  Francisco. 

4.  Same — Amendment. 

The  amendment  of  section  19,  art.  11,  Const.  Cal.,  proposed  by  the  legislature  of 
1883.  and  adopted  by  vote  of  the  people  in  1884,  removing  the  restriction  as  to  per- 
forming street  work  before  the  collection  of  the  money,  and  leaving  it  to  the  legis- 
lature to  pass  such  laws  in  that  regard  as  it  might  deem  expedient,  subject  only  to 
such  prohibitions  as  might  exist  regarding  the  application  of  such  laws  to  existing 
charters,  was  constitutionally  adopted,  notwithstanding  that  such  amendment  was 
entered  at  large  on  the  journal  of  the  house,  (Const.  Cal.  art.  18, g 1,)  only  by  an 
identifying  reference. 

McKinstry  and  Sharfstein,  JJ.,  dissenting. 

In  bank.    Appeal  from  superior  court,  San  Francisco. 
/.  C.  Bates,  John  F.  Suoift,  and  J.  M.  Wood,  for  appellant.    George  Flour- 
noy,  Jr.,  and  2\  V.  O'Brien,  for  respondent. 

Thornton,  J.  Application  for  writ  of  mandate  to  the  defendant,  as  super- 
intendent of  streets,  commanding  him  to  enter  into  and  sign  a  contract  under 
the  street  law  for  the  city  and  county  of  San  Francisco,  passed  April  1, 1872. 
The  contract,  the  execution  of  which  is  sought  to  be  compelled  herein,  is  one 
to  be  entered  into  in  advance  of  the  assessment  and  collection  of  the  money 
to  be  paid  for  the  work  done  under  it,  under  the  provisions  of  the  act  of  1872, 
and  in  this  regard  this  act  may  be  held  to  be  done  away  with  by  the  provisions 
of  the  constitution.  This  we  consider  as  settled  in  this  court  by  the  cases  of 
McDonald  v.  Patterson,  54  Cal.  245,  and  Donahue  v.  Graham,  61  Cal.  277. 

Since  the  adoption  of  the  constitution,  and  on  the  sixth  of  March,  1883,  the 
legislature  enacted  an  act  entitled  "An  act  to  provide  for  the  improvement  of 
streets,  lanes,  alleys,  courts,  places,  and  sidewalks,  and  the  construction  of 
sewers  within  municipalities. "  St.  1883,  p.  32.  This  act  was  passed  in  con- 
formity with  the  portion  of  section  19  of  article  11  of  the  constitution  relating 
to  works  on  and  improvement  of  streets,  which  is  quoted  in  the  opinion  of 
the  court  in  McDonald  v.  Patterson,  supra,  and  repealed  all  acts  or  parts  of 
acts  in  conflict  with  any  of  its  provisions.  See  section  36  of  the  act  above  cited, 
(St.  1883,  p.  47.)  Thus  such  parts  of  the  act  of  1872  which  remained  in  force 
after  the  adoption  of  the  constitution  as  are  in  conflict  with  the  act  of  1883 
were  repealed  by  it. 

Subsequently,  and  on  the  eighteenth  day  of  March,  1885,  a  statute  was 
passed  and  approved,  with  a  title  substantially  the  same  as  that  of  the  act  of 
1883.  St.  1885,  p.  147.  By  the  thirty-sixth  section  of  this  act,  the  act  of  1883 
was  repealed,  except  as  to  work  commenced  under  it  prior  to  the  passage  of 
the  repealing  act.  St.  1885,  p.  165.  The  last-named  act,  like  the  act  of  1872, 
did  not  provide  for  the  assessment  and  collection  of  the  money  to  pay  for  the 
street  work  done  under  it,  until  after  the  work  was  completed;  and  in  this 
respect  it  was  violative  of  section  19  of  article  11  of  the  constitution  as  that 
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section  was  originally  passed.  But  according  to  the  ruling  of  this  court  in 
Oakland  Paving  Co.  v.  Tompkins,  12  Pac.  Rep.  801,  the  section  of  the  con- 
stitution above  mentioned  had  been  amended  before  the  act  of  1885  was 
passed,  by  which  the  objection  of  unconstitutionality  to  the  latter  act,  on  the 
ground  that  it  was  violative  of  the  section  referred  to,  was  removed.  We  con- 
sider the  decision  in  the  case  just  above  cited  as  settling  finally  the  question 
as  to  the  constitutionality  of  the  amendment  of  section  19  above  referred  to. 

But  there  is  another  objection  urged  to  the  constitutionality  of  the  acts  of 
1883  and  1885.  It  is  argued  that,  under  section  6  of  article  11  of  the  con- 
stitution, neither  of  the  acts  above  mentioned  could  become  laws,  for  the 
reason  that  they  are  special  laws,  and  therefore  beyond  the  power  of  the  legis- 
lature to  enact;  and,  further,  that  the  legislature  did  not  have  the  power  to 
pass  a  general  law  affecting  the  charter  of  the  city  and  county  of  San  Fran- 
cisco, without  the  consent  of  such  city  and  county. 

The  sixth  section  of  article  11  of  the  constitution  is  as  follows:  "Sec.  6. 
Corporations  for  municipal  purposes  shall  not  be  created  by  special  laws;  but 
the  legislature,  by  general  laws,  shall  provide  for  the  incorporation,  organ- 
ization, and  classification,  in  proportion  to  population,  of  cities  and  towns, 
which  laws  may  be  altered,  amended,  or  repealed.  Cities  and  towns  hereto- 
fore organized  or  incorporated  may  become  organized  under  such  general 
laws  whenever  a  majority  of  the  electors  voting  at  a  general  election  shall  so 
datermine,  and  shall  organize  in  conformity  therewith;  and  cities  or  towns 
heretofore  or  hereafter  organized,  and  all  charters  thereof  framed  or  adopted 
by  authority  of  this  constitution,  shall  be  subject  to  and  controlled  by  general 
laws." 

The  entire  legislative  power  is  by  the  constitution  vested  in  the  senate  and 
assembly,  designated  as  the  legislature.  Any  restriction  of  this  power  must 
be  found  in  the  constitution  of  the  state,  or  in  the  constitution  of  the  United 
States,  and  laws  passed  in  pursuance  thereof.  Our  attention  has  been  called 
to  no  restriction  in  the  constitution  of  the  United  States  or  the  acts  of  con- 
gress in  regard  to  the  question  to  be  herein  considered.  The  restrictions  in 
the  sixth  section  of  article  11  are  as  follows:  (1)  Corporations  for  munic- 
ipal purposes  can  only  be  created  by  general  laws.  Prior  to  the  adoption 
of  the  present  constitution,  the  legislature  could  create  a  corporation  for  mu- 
nicipal purposes  by  a  special  law.  This  cannot  be  done  since  the  present  con- 
stitution became  operative.  (2)  Prior  to  the  adoption  of  the  present  consti- 
tution the  legislature  was  not  only  competent  to  create  a  corporation  for 
municipal  purposes  by  a  special  law,  but  could  compel  a  community  of  per- 
sons to  accept  a  charter  so  created.  As  the  constitution  now  stands,  and  since 
its  adoption,  a  corporation  can  determine  by  a  vote  of  its  electors  whether  to 
accept  a  new  charter  or  not,  and  such  new  charter  or  organization  is  accepted 
only  when  voted  for  by  a  majority  of  its  electors  voting  at  a  general  election. 
(3)  A  charter  cannot  be  amended  by  a  special  law.  But,  while  these  restric- 
tions exist,  the  legislature  has  the  power  to  control  the  charters  of  all  corpo- 
rations by  general  laws.  The  restrictions  above  pointed  out  do  not  at  all 
affect  the  power  to  control  or  regulate  the  charters  of  all  municipal  corpora- 
tions by  laws  general  in  their  character.  This  power  is  expressly  recognized 
by  the  last  clause  of  section  6  above  cited,  where  it  is  declared  that  "cities, 
and  towns  heretofore  or  hereafter  organized,  and  all  charters  thereof  framed 
or  adopted  by  authority  of  this  constitution,  shall  be  subject  to  and  controlled 
by  general  laws. " 

On  reading  the  constitution  it  will  be  observed  that  its  framers  were  par- 
ticularly careful  to  restrict  the  legislature  from  passing  local  or  special  laws. 
See  article  4,  8  25;  article  11,  §§  4,  5, 11, 12, 14;  article  12.  §§  1,  5,  11;  and 
article  10,  §  11.  Where  legislative  powers  are  conferred  on  counties,  cities, 
towns,  or  townships  by  the  constitution,  such  powers  are  still  made  subject  to 
and  liable  to  be  controlled  by  general  laws. 
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So  it  will  be  observed  that  the  meaning  attributed  to  the  last  clause  of  sec- 
tion 6  of  article  11  is  in  accordance  with  the  general  plan  on  which  the  con- 
stitution is  framed;  that  is,  the  inhibition  of  special  or  local  legislation,  and 
the  allowance  of  general  legislation.  Evils  constantly  arise  from  special  leg- 
islation,— and  such  evils  it  was  the  intention  of  the  constitution  makers  to 
prevent.  The  evils  of  general  legislation  are  such  as  spring  from  the  imper- 
fection of  all  things  human  and  the  abuse  of  power;  but  the  abuse,  or  liability 
to  abuse,  affords  no  argument  against  the  existence  of  such  power.  To  pre- 
vent such  abuses  reliance  must  be  had  on  the  intelligence  and  fidelity  of  the 
representatives  of  the  people,  their  accountability  to  their  constituents,  and 
the  power  to  repeal  statutes  when  found  to  be  hurtful. 

The  acts  of  1883  and  1885  include  all  municipal  corporations  in  the  state. 
This  plainly  appears  from  the  first  section  of  each  act.  Is  it  not,  then,  a  gen- 
eral law?  As  the  foregoiug  statutes  each  apply  to  all  municipal  corporations 
in  the  state,  if  they  are  not  general  laws  it  would  be  impossible  to  frame  one 
which  is  general.  The  above  view  as  to  a  general  law  accords  with  Brooks 
v.  Hyde,  87  Cal.  376;  Wheeler  v.  Philadelphia,  77  Pa.  St.  348;  Kilgore  v. 
Magee,  85  Pa.  St.  401;  Knickerbocker  v.  People,  102  111.  218;  Hymes  v. 
Aydelott,  26  Ind.  431;  Chicago  JR.  Co.  v.  Iowa,  94  U.  S.  155;  McAunioh  v. 
Railroad  Co.,  20  Iowa,  343.  In  Knickerbocker  v.  People,  supra,  it  is  said: 
"A  law  applicable  to  all  counties  of  a  class,  as  made  or  authorized  by  the  con- 
stitution, is  neither  a  local  nor  special  law.  If  it  applies  to  all  the  counties 
of  a  class  authorized  by  the  constitution  to  be  made,  it  is  a  general  law,  and 
whether  there  may  be  few  or  many  counties  to  which  its  provisions  will  apply, 
is  a  matter  of  no  consequence."  It  is  said  in  Wheeler  v.  Philadelphia,  above 
cited:  "A  statute  which  relates  to  persons  or  things  as  a  class  is  a  general 
law." 

It  is  argued  that,  according  to  the  views  herein  expressed  a  city  may  have 
its  charter  totally  changed  without  its  consent.  This  is  a  proper  deduction 
from  the  ruling  herein,  but  this  cannot  be  done  by  a  special  or  local  law  ap- 
plicable alone  to  a  particular  charter.  The  result  can  only  be  reached  by  a 
general  law  affecting  all  municipal  corporations,  or  may  be  all  of  a  class,  and 
we  can  see  no  probability  that  a  city  can  be  injured  by  general  legislation. 
When  such  legislation  is  allowed,  corporations  are  put  on  the  same  footing 
with  individuals  as  to  protection  against  special  or  local  legislation,  and  lia- 
bility to  be  affected  by  general  legislation.  Whatever  the  danger  may  be 
from  such  legislation,  the  constitution  is  so  written  as  to  allow  it,  and  thus 
we  must  interpret  it. 

It  follows  from  the  above — First,  that  the  act  of  1872  was  entirely  done 
away  with  by  the  constitution;  second,  that  the  act  of  1883  was  constitutional 
when  passed,  and  repealed  all  portions  of  the  act  of  1872  in  conflict  with  it; 
third,  that  the  act  of  1885  is  a  constitutional  act  under  the  constitution  as 
amended;  that  the  act  of  1885  repealed  the  act  of  1883,  and  has  been  and  is 
now  in  force  since  its  passage,  on  the  eighteenth  day  of  March,  1885. 

The  judgment  must  be  affirmed.    So  ordered. 

We  concur:    Searls,  C.  J. ;  McFarland,  J. ;  Paterson,  J. 

McKinstry,  J.  1.  I  dissent.  Section  19  of  article  11  of  the  constitution  of 
1879-80,  as  the  same  stood  prior  to  its  amendment,  reads:  "No  public  work 
*  *  *  shall  be  done  or  made,  in  any  city,  in,  upon,  or  about  the  streets 
thereof,  *  *  *  the  cost  and  expense  of  which  is  made  chargeable  or  may 
be  assessed  upon  private  property  by  special  assessment,  unless  an  estimate 
of  such  cost  and  expense  shall  be  made,  and  an  assessment,  in  proportion  to 
the  benefits  on  the  property  to  be  affected  or  benefited,  shall  be  levied,  col- 
lected, and  paid  into  the  city  treasury  before  such  work  or  improvement  shall 
be  commenced,  or  any  contract  for  letting  or  doing  the  same  authorized." 
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I  have  heard  or  read  no  argument  which  ought  to  Induce  a  modification  of 
my  views  with  respect  to  the  non-effect  of  the  provision  of  the  constitution 
above  quoted  upon  the  street  law  of  1872;  the  same  being  part  of  the  consol- 
idation laws  of  San  Francisco*  I  adhere  to  the  views  expressed  in  the  dis- 
senting opinion  in  Donahue  v.  Graham,  61  Cal.  276,  and  still  believe  the  pro- 
vision of  the  constitution  prohibits  the  legislature,  created  by  the  constitution, 
in  any  general  law  for  the  future  organization  of  municipal  corporations, 
passed  in  pursuance  of  the  mandate  in  the  first  sentence  of  section  6,  art.  11, 
from  enacting  that  public  improvements  may  be  made  or  street  work  done 
until  after  the  cost  shall  have  been  estimated  and  assessments  therefor  levied 
and  collected.  The  prohibition  also  extends  to  provisions  for  street  work, 
without  previous  assessment,  in  any  charter  framed  for  San  Francisco  in  the 
manner  laid  down  in  section  8,  art.  11. 

Nor  is  this  court  estopped  from  reconsidering  the  question  passed  on  in 
Donahue  v.  Graham.  The  conditions  which  would  seem  to  prevent  a  review 
of  Green  v.  Swift,  47  Gal.  536,  were  more  formidable  than  any  obstacles 
herein  apparent  to  a  reconsideration  of  Donahue  v.  Graham.  A  change  in 
the  constitution  had  extended  and  enlarged  the  provision  prohibiting  the  tak- 
ing of  private  property  for  poblic  use  without  compensation.  Green  v.  Swift 
did  not  purport  to  construe  the  meaning  of  a  constitutional  clause  ("private 
property  shall  not  be  damaged  without  due  compensation,"  etc.)  which  did 
not  then  exist.  The  decision  applied  only  to  events  which  occurred  prior  to 
the  enactment  of  that  clause,  and  it  was  made  by  the  supreme  court  which 
expired  with  the  constitution  that  gave  it  life,  and  whose  provisions  it  inter- 
preted. Except  as  to  the  parties  in  interest,  no  consequence  of  the  Judgment 
in  Green  v.  Swift  flowed  this  side  of  the  adoption  of  the  present  constitution* 
Tet  in  Green  v.  State,  ante,  610,  (No.  11,169,  filed  June  30,  1887,)  this  court 
again  inquired  into  the  meaning  of  a  section  of  the  defunct  constitution  which, 
in  Green  v.  Swift,  bad  been  construed  by  the  appellate  tribunal  created  by  that 
constitution. 

No  property  rights  could  have  grown  up  under  the  judgment  in  Donahue 
v.  Graham.  Surely,  there  is  no  judicially  recognized  application  of  the  doo- 
trine  of  stare  decisis  which  precludes  us  from  returning  to  the  true  interpre- 
tation of  a  provision  of  the  constitution,  (set  aside  and  annulled  by  the  people, 
and  the  people's  representatives,  since  the  decision  in  Donahue  v.  Graham, 
and  perhaps  because  of  that  decision,)  and  by  the  misinterpretation  of  which 
by  this  same  court  we  have  been  led  into  the  grave  dilemma  that  we  are  called 
on  to  hold,  either  that  there  is  no  law  for  the  reparation  of  streets  in  the  great 
city  of  San  Francisco,  or  that  the  legislature  may  change  the  entire  chartered 
government  without  the  consent  of  the  people  of  the  city  and  county. 

Moreover,  section  19  did  not  in  terms  purport  to  repeal  any  part  of  the 
charter  of  a  city  previously  existing,  nor  did  it  supply  a  method  of  estimating 
the  cost  of  street  work  within  a  city,  or  of  assessing  private  property  there- 
for. The  constitution,  even  if  self-operating,  only  prohibited  in  the  future 
the  letting  of  a  contract  for  or  the  commencement  of  a  public  work  or  im- 
provement, unless,  etc.  It  might  be  argued,  plausibly  at  least,  that  the  pro- 
hibition was  pointed  at  future  action  under  a  charter,  and  did  not  repeal  the 
portion  of  the  charter  which  originally  authorized  such  action.  No  portion 
of  the  charter  having  been  repealed  when  the  constitutional  prohibition 
ceased,  street  work  could  be  proceeded  with  in  the  manner  prescribed  in  the 
charter.  Board  Com'rs  Funded  Debt,  etc.,  v.  Board  Trustees,  12  Fac.  Hep. 
224. 

2.  Sections  6  and  8,  art.  11,  of  the  constitution,  read  as  follows: 

"Sec.  6.  Corporations  for  municipal  purposes  shall  not  be  created  by  special 
laws;  but  the  legislature,  by  general  laws,  shall  provide  for  the  incorporation, 
organization,  and  classification,  in  proportion  to  population,  of  cities  and 
towns,  which  laws  may  be  altered,  amended,  or  repealed.    Cities  and  towns 


Digitized  by 


Google 


620  PACIFIC  REPORTER.  [GsL 

heretofore  organized  or  incorporated  may  become  organized  under  such  gen- 
eral laws  whenever  a  majority  of  the  electors  voting  at  a  general  election 
shall  so  determine,  and  shall  organize  in  conformity  therewith ;  and  cities  and 
towns  heretofore  or  hereafter  organized,  and  all  charters  thereof  framed  or 
adopted  by  authority  of  this  constitution,  shall  be  subject  to  and  controlled  by 
general  laws. "  v 

44 Sec.  8.  Any  city  containing  a  population  of  more  than  one  hundred  thou- 
sand inhabitants  may  frame  a  charter  for  its  own  government,  consistent  with 
and  subject  to  the  constitution  and  laws  of  this  state,  by  causing  a  board  of  fif- 
teen freeholders,  *  *  *  to  be  elected,  *  *  *  whose  duty  it  shall  be 
*  *  *  to  prepare  and  propose  a  charter  for  such  city.  *  *  *  Such 
proposed  charter  *  *  *  shall  be  submitted  to  the  qualified  electors  of 
such  city  at  a  general  or  special  election;  and,  if  a  majority  of  such  qualified 
electors  voting  thereat  shall  ratify  the  same,  it  shall  thereafter  be  submitted 
to  the  legislature  for  its  approval  or  rejection  as  a  whole,  without  power  of 
alteration  or  amendment;  and,  if  approved  by  a  majority  vote  of  the  mem- 
bers elected  to  each  house,  it  shall  become  the  charter  of  such  city,  or,  if  such 
city  be  consolidated  with  a  county,  then  of  such  city  and  county.  *  *  * 
The  charter  so  ratified  may  be  amended  at  intervals  of  not  less  than  two 
years,  by  proposals  therefor,  submitted  by  legislative  authority  of  the  city  to 
the  qualified  voters  thereof,  *  *  *  and  ratified  by  at  least  three-fifths  of 
the  qualified  electors  voting,  and  approved  by  the  legislature  as  herein  pro- 
vided for  the  approval  of  the  charter." 

The  mandate  that  general  laws  shall  be  passed  under  which  corporations 
may  be  formed  is  of  modern  date.  The  provision  in  state  constitutions  requir- 
ing such  laws,  and  prohibiting  special  charters,  was  manifestly  inserted  to 
prevent  abuses  which  experience  had  proved  clung  about  the  legislative  prac- 
tice of  creating  corporations  and  granting  franchises  by  special  act.  Bouvier 
says  of  legislative  charters  of  corporations  that  a  charter  is  an  act  of  the  leg- 
islature creating  a  corporation.  Strictly  speaking,  a  general  law  under  which 
they  may  be  formed  does  not  create  the  corporations.  It  provides  the  mode 
by  which  they  may  subsequently  be  brought  into  being.  After  a  corporation 
is  formed,  the  general  law  may  not  improperly  be  said  to  be  the  charter  defin- 
ing its  powers,  but  the  legislature  does  not  confer  the  franchise  directly  upon 
individuals,  or  on  the  co win  unity.  It  is  derived  indirectly  through  the  subor- 
dinate agency  of  the  corporators  themselves.  The  distinction  is  immaterial 
except  as  it  may  aid  to  explain  the  last  clause  of  section  6,  art.  11,  Const.  It 
might  seem  at  first  glance  that  "charters  framed  by  authority  of  this  consti- 
tution" are  spoken  of  as  things  different  from  "cities  and  towns  hereafter  or- 
ganized." But  the  only  section  of  the  constitution  which  speaks  iu  those 
terms  of  framing  charters  is  section  8,  art.  11,  which  provides  for  the  election 
of  15  freeholders  to  frame  a  charter  for  San  Francisco,  the  city  in  the  state 
containing  more  than  100,000  inhabitants.  It  would  appear  the  clause  as  to 
"all  charters  framed,"  etc.,  was  inserted  ex  abundanti  cautela,  lest  it  might 
possibly  be  supposed  that  by  framing  a  charter,  and  securing  its  approval  by 
the  legislature,  the  people  of  San  Francisco  could  remove  themselves  beyond 
the  control  of  the  general  laws  of  the  state.  Moreover,  all  cities  and  towns 
organized  prior  to  the  adoption  of  the  present  constitution,  and,  in  a  certain 
sense,  all  organized  afterwards,  were  or  will  be  created  by  charter.  The  terms 
41  cities  and  towns  organized"  and  "city  or  town  charters"  may  be  used  inter- 
changeably, and  are  used  in  the  last  clause  of  section  6,  art.  11,  as  designating 
the  same  thing.  That  clause  may  be  read:  "And  cities  and  towns  heretofore 
or  hereafter  organized  shall  be  subject  to  and  controlled  by  general  laws;" 
rthe  words:  "and  all  charters  thereof  framed  or  adopted  by  authority  of  this 
constitution"  being  omitted  as  not  actually  modifying  the  sense. 

8.  I  do  not  understand  it  to  be  seriously  disputed  that  the  street  law  of 
1872  constituted  a  very  material  portion  of  the  charter  of  San  Francisco  as 
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the  same  existed  when  the  present  constitution  was  adopted.  An  independent 
act  creating  commissioners  to  fill  up  sloughs  within  the  limits  of  a  city,  and 
an  act  creating  park  commissioners,  have  been  held  to  be  corporations  for 
municipal  purposes.  St.  Louis  v.  Shields,  62  Mo.  247 ;  People  v.  Salomon,  51 
111.  37.  Municipal  improvements,  including  work  done  "  upon,  in,  or  about" 
the  streets,  are  matters  particularly  within  the  province  of  the  city  govern- 
ment, and  have  been  so  treated  and  considered.  Provisions  for  street  work, 
to  be  based  on  municipal  ordinances,  and  done  under  the  supervision  of  a 
street  superintendent  elected  by  the  qualified  voters  of  the  city  and  county, 
were  inserted  in  the  "Act  to  repeal  the  several  charters  of  the  city  of  San 
Francisco,  to  establish  the  boundaries  of  the  city  and  county  of  San  Francisco, 
and  to  consolidate  the  government  thereof,"  approved  April  19,  1856,  and  in 
amendments  thereof  enacted  prior  to  the  act  of  April  1,  1872,  the  last  act  be- 
ing itself  amendatory  of  the  consolidation  act,  and  its  previous  amendments. 

Nor  do  I  understand  it  to  be  at  all  disputed  that  the  street  law,  so  called,  of 
1885  (supposing  that  law  to  be  a  substitute  for  the  street  law  of  1883,  and  the 
charter  provisions  as  to  street  work  in  San  Francisco  to  have  been  in  force 
after  the  adoption  of  the  constitution  of  1879,  or  after  the  repeal  of  the  first 
sentence  of  section  19,  art.  11,  Const.)  does  annul  the  material  portion  of  the 
charter  of  San  Francisco  relating  to  work  upon  streets. 

On  the  thirteenth  of  March,  1883,  (seven  days  after  the  approval  of  the  act 
"to  provide  for  the  improvements  of  streets,"  etc.,  "within  municipalities,") 
an  act  was  approved  entitled  "An  act  to  provide  for  the  organization,  incor- 
poration, and  government  of  municipal  corporations. "  The  last  act  is  a  general 
statute  pro vidingf  or  the  incorporation,  organization,  classification,  and  govern- 
ment of  cities  and  towns,  and  was  unquestionably  intended  to  be  a  compliance 
with  the  mandate  of  the  first  clause  of  section  6,  art.  11,  Const.  It  provides  for 
the  election  of  a  superintendent  of  streets,  and  prescribes  his  duties,  which 
are  such  as  the  title  of  his  oilice  would  imply.  Among  the  powers  of  the  mu- 
nicipal council  is  enumerated  the  power  of  opening,  altering,  constructing, 
repairing,  etc.,  streets,  highways,  etc.,  and  in  subsequent  sections  is  supplied 
an  entire  scheme  for  street  work.  If  both  these  statutes  were  valid,  the  pro- 
visions of  the  act  of  March  13th  were  substituted  for  those  of  the  act  of 
March  6,  1883, — at  least  so  far  as  street  work  done  in  cities  and  towns  or- 
ganized under  the  act  of  March  13th  is  concerned.  This  would  leave  the  act 
of  March  6,  1883,  operative,  if  operative  at  all,  only  within  municipalities 
organized  prior  to  the  present  constitution;  that  is,  a  law  claimed  to  be  "gen- 
eral," because  operative  upon  and  within  all  cities  and  towns,  is  operative  only 
upon  and  within  some  cities  and  towns.  Will  it  be  contended  that  the  act 
of  March  6,  1883,  was  intended  to  apply  only  to  San  Francisco,  and  other 
cities  or  towns  organized  prior  to  the  taking  effect  of  the  present  constitu- 
tion? Or  that,  after  it  was  repealed  as  to  corporations  subsequently  organized, 
it  continued  in  force  as  to  those  organized  previously? 

At  all  events,  the  passage  of  the  act  of  March  13,  1883,  was  clearly  a  legis- 
lative recognition  that  the  matter  of  the  construction  and  repair  of  streets, 
alleys,  etc,  constituted  a  proper  part  of  the  organized  government  of  cities 
and  towns. 

4.  But  the  act  of  eighteen  hundred  and  eighty-five  was  an  amendment  of 
the  act  of  March  13, 1883,  or  an  entire  revision  and  consequent  repeal  of  those 
provisions  of  that  act  relating  to  "work  upon  streets,  alleys,"  etc.,  within 
municipalities  formed  under  the  general  law.  If  a  general  law  at  all,  it  was 
a  general  law  because  a  law  amending  a  general  law  for  the  incorporation, 
organization,  and  classification  of  cities  and  towns,  passed  in  conformity  with 
section  6,  art.  11,  Const.  It  was  a  substitution  of  one  system  of  street  work 
for  another  system.  If  operative  at  all,  it  made  an  end  of  the  provisions  of 
the  general  law  of  1883,  relating  to  street  work.  Even  if  there  can  be  no  re- 
peal by  implication  under  the  present  constitution, — and  it  has  not  been  so 
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decided, — yet  a  statute  which,  to  be  of  force,  must  be  held  to  have  done  away 
with  a  former  statute,  cannot  be  sustained  as  operative,  while  at  the  same  it 
is  held  not  to  amend,  revise,  or  repeal  the  former  statute  because  not  passed 
in  the  manner  or  with  the  forms  required  by  section  24,  art.  4,  Const.  If  the 
failure  to  comply  with  the  forms  of  that  section  has  any  effect,  its  effect  is  to 
render  the  last  statute  invalid. 

Considering  the  act  of  1885  as  an  amendment  or  revision  and  repeal  of  the 
act  of  March  13,  1883,  so  far  as  relates  to  street  work,  it  would  be  a  strange 
result  if,  while  the  general  law  of  March  13,  1883,  could  not  be  made  opera- 
tive within  the  city  of  San  Francisco  without  the  consent  of  the  citizens,  ex- 
pressed in  the  manner  provided  in  the  section  6,  art.  11,  ConBt.,  the  law 
amending  and  revising  the  general  law  became  at  once  binding  upon  the  city 
and  citizens. 

5.  As  we  have  seen,  when,  if  ever,  the  city  of  San  Francisco  shall  organize 
in  pursuance  of  a  charter  framed  and  adopted  in  the  manner  prescribed  in 
section  8,  art.  11,  Const.,  it  will  be  a  city  organized  after  the  adoption  of  the 
constitution,  and  will  be  "subject  to  and  controlled  by  general  laws. "  Art.  11, 
§  6.  Now,  the  words  "general  laws"  in  the  last  clause  of  section  6,  whether 
applied  to  cities  organized  before  the  constitution  was  adopted  or  organized 
afterwards,  must  mean  precisely  the  same  thing.  Observe  how  carefully  the 
constitution  has  guarded  against  legislative  interference  with  any  charter 
which  shall  be  adopted  in  the  manner  provided  in  section  8.  Such  a  charter 
(which  by  section  6  will  undoubtedly  "be  subject  to  and  controlled  by  general 
laws,"  whatever  the  phrase  may  mean)  can  only  be  amended  "at  intervals  of 
not  less  than  two  years."  Each  amendment  must  be  submitted  to  the  local 
electors,  and  must  be  ratified  "by  at  least  three-fifths  of  the  qualified  voters." 
To  become  operative  it  must  then  be  approved  by  a  majority  of  all  the  mem- 
bers of  the  legislature  "elected  to  each  house." 

Yerily,  if  a  new  charter,  which  may  be  adopted  for  San  Francisco  by  San 
Francisco  can  be  amended  out  of  existence  by  statutes  passed  in  the  legisla- 
ture by  a  majority  composed  in  no  part  of  members  representing  San  Fran- 
cisco,— as  it  may  be,  if  the  present  charter  can  be  so  amended, — the  laborious 
efforts  of  the  constitution  makers  to  prohibit  amendments  except  with  the  con- 
sent of  three-fifths  of  the  qualified  electors  of  the  city  have  been  of  very  little 
avail.    With  all  respect,  such  a  result  seems  to  me  reductio  ad  absurdum. 

6.  The  act  of  1885,  "to  provide  for  work  upon  streets,"  etc.,  "in  munici- 
palities," if  a  general  law  in  any  sense,  is  a  general  law  changing  in  essential 
particulars  the  governmental  organization  of  the  municipal  corporation 
known  as  the  city  and  county  of  San  Francisco.  "Cities  and  towns  hereto- 
fore organized  may  become  organized  under  such  general  laws  [those  com- 
manded in  the  same  section]  whenever  a  majority  of  the  electors  voting  at  a 
general  election  shall  so  determine,  and  shall  organize  in  conformity  there- 
with." Const,  art.  11,  §  6.  If  anything  is  due  to  the  strongest  implication, 
the  general  laws  under  which  municipal  corporations  may  be  formed  cannot 
be  made  applicable  to  San  Francisco  without  the  consent  of  the  citizens. 
They  cannot  be  enforced  anywhere  except  upon  communities  which  shall  first 
voluntarily  subject  themselves  to  thern. 

In  Desmond  v.  Dunn,  55  Cal.  242,  this  court  held  that  the  charters  of  cities 
and  towns  created  before  the  present  constitution  took  effect  remain  in  force 
in  each  case  until  a  majority  of  the  electors  shall  determine  to  become  organ- 
ized under  general  laws,  or,  in  the  case  of  San  Francisco,  to  frame  a  charter 
for  their  own  government. 

7.  But,  it  is  asked,  is  the  legislature  deprived  of  all  power  to  amend  the 
corporate  organization  of  a  city?  Must  the  people  of  a  city  created  before  the 
constitution  of  1879  suffer  under  a  bad  or  unfortunate  provision  in  their  char- 
ter until  they  organize  under  the  general  law,  which  itself  may  be  inapplica- 
ble to  their  peculiar  wants?    The  constitution  provides  for  a  classification  of 
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cities  and  towns  in  proportion  to  population,  and  it  is  not  to  be  supposed  that 
the  people  of  any  one  city  or  town  containing  the  same  population  as  others 
of  its  class  are  surrounded  by  such  peculiar  conditions  as  to  require  a  differ- 
ent local  government  The  same  question  might  be  asked  and  the  same  diffi- 
culty urged  as  a  reason  for  annulling  the  constitutional  prohibition  of  special 
statutes  creating  municipal  corporations.  It  was  because  it  had  appeared  in 
the  past  that  special  acts  amending  a  particular  law  creating  a  municipal  cor- 
poration were  very  often  not  sought  or  desired  by  the  tax-payers  and  others 
comprising  a  majority  of  the  voters  that  the  frainers  of  the  constitution  pro- 
hibited amendments  of  charters  formed  before  the  adoption  of  that  instru- 
ment, The  constitution  declares  the  public  policy,  "corporations  for  munic- 
ipal purposes  ought  not  to  be  created  by  special  laws,  but  ought  to  be  organ- 
ized under  general  laws."  To  prevent  confusion,  however,  and  to  consult  so 
far  the  wishes  of  the  people  within  the  limits  of  corporations  already  formed, 
it  continues  such  corporations  until  the  citizens  thereof  shall  choose  to  come 
in  under  the  general  laws,  or,  in  the  case  of  San  Francisco,  until  anew  char- 
ter shall  be  framed  in  the  manner  provided  in  section  8  of  article  11.  Ever 
since,  if  not  before,  the  decision  in  People  v.  Lynch,  51  Cal.  15f  attention  has 
been  drawn  to  the  evils  of  special  legislation  affecting  the  government  or  peo- 
ple of  a  particular  municipality,  and  it  would  certainly  seem  that  theframers 
of  the  constitution  of  1879,  and  the  people  who  ratified  it,  intended  to  prevent 
all  special  legislative  interference  with  existing  charters,  except  with  the  con- 
sent of  the  citizens.  This  was  sought  to  be  accomplished  by  commanding 
general  laws  for  the  incorporation  of  cities  and  towns,  just  as  the  former  con- 
stitution provided  for  general  laws  under  which  private  corporations  could 
be  formed,  and  had  prohibited  special  acts  creating  such.  It  was  not  intended 
that  a  special  charter  could  be  created  for  a  particular  municipality  under  the 
specious  pretense  of  amending  the  charter  previously  created.  It  was  undoubt- 
edly supposed  that  wise  and  just  legislators  could  perfect  a  general  and  uni- 
form system  which  would  secure  an  efficient  local  government  to  every 
municipality.  If  it  be  true  that  an  amendment  of  a  particular  charter  may 
render  it  satisfactory  to  the  people  of  an  existing  city,  this  is  no  reason  why 
the  people  of  all  other  existing  cities  should  be  subject  to  a  "general  law" 
changing  their  charters  in  a  manner  which  may  not  be  satisfactory  to  them. 
The  argument  goes  the  whole  length  of  demanding  that  special  laws  should, 
be  passed  amending  particular  charters.  It  needs  but  a  glance  at  the  special 
acts  for  city  and  town  charters  passed  before  the  adoption  of  the  present  con- 
stitution, and  the  widely  different  methods  for  street  work — adapted  in  each 
case  to  population  and  supposed  peculiar  conditions — to  see  how  violent  is  the 
presumption  that  the  citizens  of  all  demand  a  still  different  system  of  street 
work  which  disregards  any  "classification  in  proportion  to  population." 

8.  Whatever  may  be  the  meaning  of  the  words  "general  laws,"  as  used  inr 
the  latter  portion  of  section  6,  art.  11,  Const.,  I  think  it  perfectly  clear  they 
do  not  mean  laws  which  affect,  alter,  or  amend  the  corporate  organization  of. 
any  city  or  town  created  before  or  after  the  constitution  took  effect.  As  to 
corporations  organized  under  the  general  laws  for  municipal  purposes,  com- 
manded in  the  first  clause  of  the  section,  the  expression,  as  applied  to  such,  if 
meaning  the  same  thing,  would  be  a  mere  repitition ;  for  the  section  has  already 
provided  that  such  general  laws  "  may  be  altered,  amended,  or  repealed. "  As 
to  a  corporate  organization  for  San  Francisco  brought  into  existence  in  the  man- 
ner laid  down  in  section  8  of  article  11,  we  have  seen  how  prudently  that  sec-, 
tion  guards  against  alterations  without  the  consent  of  the  people.  As  to  the- 
corporations  in  existence  when  the  constitution  was.  adopted,  the  "general 
laws"  applicable  to  them  are  the  same  kind  of  general  laws  to  which  corpora- 
tions formed  under  general  laws  for  municipal  purposes,  and  any  corporation 
organized  in  pursuance  of  section  8,  are  subject,  etc.,  and  by  which  they  are 
controlled.    And  section  6  itself  provides  that  corporations  existing  prior  to 
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the  constitution  shall  be  subject  to  the  general  laws  mentioned  in  the  first 
part  of  that  section  (and,  of  course,  to  general  laws  amending  such  general 
laws)  only  with  the  consent  of  the  people  residing  within  the  territorial  limits 
of  such  corporations. 

What  are  the  general  laws  mentioned  in  the  last  clause  of  section  6?  Cities 
are  composed  of  citizens,  and  it  seems  to  me  hypercriticism  to  say  that  "gen- 
eral laws"  which  control  cities,  or  to  which  they  are  subject,  cannot  include 
general  laws  of  the  state  directly  controlling,  or  to  which  are  directly  sub- 
ject, the  people  living  in  a  city;  the  more  especially  as  it  appears  from  the 
context  and  other  portions  of  the  constitution  that  the  term  was  not  intended 
to  apply  to  laws  which  changed  the  powers  or  obligations  of  incorporated  mu- 
nicipalities. 

State  laws  have  sometimes  been  said  to  be  general  when  they  apply  to  all 
of  a  class  of  individuals  as  distinguished  from  special  laws  applicable  to  an 
individual.  I  find  it  difficult  to  apprehend  that  a  statute  is  general,  in  the 
sense  mentioned,  which  in  not  a  general  statute  under  which  cities  may  be 
organized,  the  alteration  of  which  is  reserved  to  the  legislature  by  the  con- 
stitution, but  which  changes  the  government  of  two  or  more  cities  organized 
under  separate  charters.  However  this  may  be,  the  word  "general"  is  not 
alone  employed  to  distinguish  statutes  binding  on  a  class  of  persons  from 
those  binding  on  a  single  person.  Statutes  are  not  merely  public  or  private, 
and  a  statute  affecting  the  government  of  a  single  city  is  public.  Statutes 
are  general  or  local,  having  operation  throughout  the  state,  or  in  a  particular 
place  or  places.  The  very  autonomy  of  the  cities  would  seem  to  emphasize 
the  statement  that  laws  operative  in  the  cities  alone  are  local  laws  as  dis- 
tinguished from  laws  operative  everywhere  within  the  territorial  limits  of  the 
state,  whether  such  local  laws  are  enacted  by  the  state  legislature,  or  by  the 
legislative  body  of  the  city  within  the  powers  conferred  by  its  charter. 

In  view  of  the  very  extended  powers  conferred  onthe  municipalities, 
and  in  harmony  with  the  policy  apparent  throughout  the  instrument,  the 
constitution  leaves,  as  far  as  possible,  the  management  of  matters  of  local 
concern  with  local  governments,  but  declares  that  the  residents  of  cities 
must  not  be  deemed  to  be  beyond  the  control  of  general  laws  affecting  tbem  in 
common  with  all  the  people  of  the  state.  The  people  of  San  Francisco  owe 
allegiance  to  the  state,  as  well  as  obedience  to  ordinances  within  the  legisla- 
tive power  granted  the  city,  and  they  are  subject  to  all  general  laws  of  the 
state.  Such  are  laws  relating  to  the  organization  of  the  superior  courts, 
laws  defining  crimes  and  civil  rights,  regulating  the  mode  of  contracting, — 
perhaps  all  laws  which  confer  rights  or  impose  duties  upon  all  the  people,  or, 
it  may  be,  a  portion  of  the  people,  of  the  state,  but  which  are  not  local  in 
that  they  apply  only  to  the  people  within  particular  places  less  than  the 
whole  state. 

It  may  be  added  that  in  a  certain  sense  a  municipal  corporation — not  the 
abstract  entity,  but  the  officers  thereof — is  subject  to  and  controlled  by  gen- 
eral laws  of  the  character  referred  to.  The  local  legislature  has  no  power  to 
pass  ordinances  which  conflict  with  the  general  statutes  of  the  state,  nor 
any  power  to  pass  an  ordinance  in  conflict  with  the  general  unwritten  law  of 
the  state,  as  an  unreasonable  ordinance,  unless,  at  least,  expressly  author- , 
ized  by  its  charter. 

It  may  be  that  the  foregoing  enumeration  of  "general  laws"  operative 
everywhere  within  the  boundaries  of  the  state,  as  distinguished  from  laws 
local  in  their  character  because  of  force  only  within  the  cities,  is  imperfect  or 
even  inaccurate.  I  am  only  required,  however,  to  say  that  the  act  of  1885  is 
not  such  a  general  law. 

The  question  "  What  are  not  general  laws?"  (within  the  meaning  of  the  last 
clause  of  section  6,  art.  11,  Const.)  was  fully  answered  by  Mr.  Justice  Sharp- 
stein  in  Statute  v.  Election  Com'rs,  61  Cal.  825,  where  that  learned  judge 
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said:  "It  is  clear  to  my  mind  that,  when  the  constitution  declares  that  cities 
organized  before  its  adoption  shall  be  subject  to  and  controlled  by  general 
laws,  it  means  laws  as  to  matters  not  specifically  provided  for  in  charters 
which  existed  at  the  date  of  the  adoption  of  the  constitution.  Otherwise 
they  would  be  subject  to  and  controlled  by  general  laws  passed  for  the  incor- 
poration of  cities  and  towns,  without  having  first  voted  to  organize  under 
such  laws;  and  that  was  the  contention  of  plaintiff's  attorney  in  Desmond  v. 
Dunn,  55  Gal.  242." 

Shabpstetn,  J.  I  concur  in  the  views  expressed  by  Mr.  Justice  MoKinstby. 
71  GaL  US 

Lamb  9.  Reclamation  Dist.  No.  108.    (No.  11,057.) 

(Supreme  Court  of  California.    July  13, 1887.) 

1*  Riparian  Bighto—Lbvehs— Overflows. 

A  municipal  corporation  organized  and  existing  for  the  purpose  of  reclaiming 
swamp  lands  granted  to  the  state  of  California  has  the  right  to  erect  a  levee  on  the 
bank  of  the  Sacramento  river  to  protect  such  lands  from  overflow  at  times  of  high 
water,  and  Is  not  liable  In  damages  to  an  owner  of  land  on  the  other  side  of  the 
stream  for  an  overflow  caused  by  said  levee.1 

2.  Same. 

Whether  the  damming,  caused  by  a  levee,  of  a  slough  through  which  water 
flowed  from  the  Sacramento  river  at  times  of  nigh  water,  violates  the  law  that  one 
land-owner  on  "a  water-course  "  cannot  dam  it  so  as  to  flood  the  land  of  his  neigh- 
bor above,  cannot  be  questioned  in  an  action  brought  by  the  owner  of  land  on  the 
river  two  miles  below  said  slough. 

8.  Eminent  Domain— '*  Public  Use  "—Overflow  Caused  by  Levee. 

An  overflow  of  lands  on  the  Sacramento  river,  caused  by  a  levee  built  on  the 
other  side  of  the  stream,  two  miles  above  the  lands  flooded,  when  the  overflow 
comes  seven  years  after  the  erection  of  said  levee,  is  not  a  taking  for  public  use  so 
as  to  entitle  the  owner  to  compensation  therefor. 

In  bank.    Appeal  from  superior  court,  Colusa  county. 
/.  C.  Ball  and  A.  L.  Hart,  for  appellant.    A.  C.  Adams,  Jackson  Hatch, 
and  W.  B.  Treadwell,  for  respondent. 

MoFabland,  J.  This  is  an  action  to  abate  and  remove  as  a  public  nui- 
sance a  levee  erected  by  defendant  along  the  west  bank  of  the  Sacramento 
river,  and  across  a  place  on  said  bank  called  "Wilkins'  Slough,"  and  to  re- 
cover damages  for  the  overflowing  of  plaintiffs  land  on  the  other  side  of  the 
river,  about  two  miles  below,  alleged  to  have  been  caused  by  said  levee.  The 
case  was  submitted  on  certain  parte  of  the  pleadings  taken  as  true.  The  court 
below  gave  judgment  for  defendant,  and  plaintiff  appeals  from  the  Judgment. 

The  Sacramento  river  is  a  large  navigable  stream,  having  its  sources  near 
the  boundary  line  between  the  states  of  Oregon  and  California,  and  running 
for  several  hundred  miles  through  the  northern  and  central  parts  of  the  latter 
state  to  the  bay  of  San  Francisco.  In  times  of  high  water  it  frequently  over- 
flows its  banks.  A  great  deal  of  the  adjoining  land  is  lower  than  the  banks 
of  the  stream;  and  at  times  of  overflow  the  surplus  water  runs  down  to  and 
over  such  land,  where  it  remains  until  it  evaporates,  or  later  in  the  season, 
when  the  river  is  at  a  lower  stage,  runs  back  into  the  stream.  The  water  at 
some  places  pours  over  the  entire  bank  in  continuous  sheets  for  considerable 
distances;  but  more  commonly  finds  its  way  out  through  the  lower  parts  or 
depressions  of  the  banks,  which,  of  course,  have  gradually  been  worn  down 
deeper  and  wider  by  the  action  of  the  water.  These  short  depressions  by 
which  the  water  gets  through  the  banks  into  the  lower  lands  beyond  are  called 
"sloughs,"  and  Wilkins'  slough,  mentioned  in  the  complaint,  is  quite  a  large 

1  See  Montgomery  v.  Locke,  (Cal.j  11  Pac.  Eep.  874,  and  note, 
v.  14p.no.  10— 40 
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depression  of  that  character,  and  affords  means  of  escape,  during  overflows, 
for  a  considerable  quantity  of  water.  The  lands  thus  overflowed,  and  for  the  pro- 
tection of  which  respondent  claims  the  right  to  maintain  said  levee,  are  a  part 
of  that  large  body  of  swamp  and  overflowed  land  acq  nixed  by  Calif ornia  from 
the  United  States  by  virtue  of  the  act  of  congress  of  September  28, 1850,  gen- 
erally known  as  the  "  Arkansas  Act." 

The  respondent,  Reclamation  District  No.  108,  is  a  public  corporation  or- 
ganized and  existing  under  the  laws  of  this  state  relating  to  swamp  and  over- 
flowed lands.  The  district  includes  over  40,000  acres  in  the  county  of  Yolo, 
and  about  83,000  acres  in  the  adjoining  county  of  Colusa,  all  lying  west  of  the 
Sacramento  river.  The  district  having  been  regularly  and  legally  organized, 
and  engineers  employed  by  its  trustees  having  performed  their  duties  ,as  re* 
quired  by  law,  the  plan  of  its  proposed  work,  with  estimates,  of  cost,  ex- 
penses, etc.,  was  duly  adopted  and  reported  to  the  boards  of  supervisors  of 
said  two  counties  on  the  twenty-eighth  day  of  September,  1870.  The  plan 
was,  in  substance,  by  a  continuous  levee,  wherever  necessary,  along  and  upon 
the  west  bank  of  the  river  from  the  Upper  Sycamore  slough  to  Knight's  Land- 
ing, a  distance  of  over  40  miles,  and  which,  of  course,  included  the  filling  of 
all  depressions  or  sloughs,  to  prevent  the  water  of  the  river  from  flowing  over 
its  banks  and  flooding  the  lands  of  the  district.  It  mentioned  by  name  the 
place  called  "Wilkins'  Slough."  The  respondent  thereafter  commenced  to 
construct  its  works  in  accordance  with  the  said  plan,  and  completed  the  same 
on  the  first  day  of  December,  1872;  and  from  that  date  it  has  continuously 
maintained  its  levee,  except  that  in  1879  that  portion  of  it  which  was  across 
said  Wilkins7  slough  was  partly  washed  away,  but  was  immediately — that  is, 
in  the  next  month — rebuilt  to  its  original  height.  It  is  admitted  that  this 
levee,  including  that  part  of  it  constructed  across  Wilkins'  slough,  is  neces- 
sary and  indispensable  to  the  protection  of  the  lands  of  said  district  from 
overflow;  and  that,  without  such  protection,  the  overflow  would  render  said 
lands  unfit  for  cultivation,  and  uninhabitable. 

The  complaint,  taken  as  true,  avers  in  substance  that  on  December  22, 1879, 
plaintiff  was  the  owner  and  in  possession  of  a  tract  of  land  fronting  on  the 
opposite  or  east  side  of  said  Sacramento  river;  that  on  the  twenty-third  of 
said,  month  he  resided  on  said  land  with  his  family;  that  it  was  a  safe  and 
suitable  dwelling-place,  and  valuable  for  agricultural  purposes;  and  that,  on 
or  about  the  twenty-sixth  of  said  month,  he  had  prepared,  cultivated,  and 
seeded  with  wheat  about  200  acres  of  said  land,  and  that  the  remainder  was 
used  for  alfalfa  and  grass.  It  then  describes  the  said  Wilkins'  slough  as  sit- 
uate about  two  miles  above  said  land,  and  on  the  west  side  of  the  river,  and 
avers  that,  when  unobstructed,  it  divides  the  water  in  times  of  flood,  and  car- 
ries large  quantities  of  it  to  the  south-westward,  away  from  the  land  of  plain- 
tiff, to  a  natural  basin.  Further  averments  are  that  on  or  about  January  15, 
1880,  defendant  completely  obstructed  said  Wilkins'  slough  by  placing  a  dam 
and  levee  across  its  head,  and  thus  prevented  any  water  from  passing  into  or 
through  the  same,  and  that  by  reason  of  said  obstruction,  on  or  about  the 
sixth  day  of  April,  1880,  the  water  did  so  accumulate  in  said  Sacramento  river 
as  to  overflow,  and  did  overflow  the  easterly  bank  thereof,  and  did  flood  and 
inundate  plaintiff's  said  land  on  sai<ji  easterly  bank,  and  did  destroy  his  said 
growing  wheat,  grass,  fences,  etc.,  to  his  damage  in  the  sum  of  #5,000.  It 
is  further  averred  that  defendant  continues,  and  intends  to  maintain,  said 
levee,  and  that  in  times  of  flood  it  will  cause  the  easterly  bank  to  be  over- 
flowed, and  plaintiff's  land  to  be  damaged  as  aforesaid. 

It  does  not  appear  when  or  from  what  source  plaintiff  got  title  to  or  posses- 
sion of  his  land.  It  only  appears  that  he  was  there  in  December,  1879,  and 
that  the  alleged  damage  occurred  in  April,  1880,  which  was  between  seven 
and  eight  years  after  the  erection  of  the  levee. 

The  questions  to  be  determined  in  the  case  are:  Did  respondent  have  the 
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right  to  construct  the  levee  which  it  completed  in  1872,  notwithstanding  the 
damage  which  was  caused  thereby,  several  years  afterwards,  to  appellant's 
land,  and  has  it  the  right  to  maintain  said  levee  notwithstanding  any  damage 
which  it  may  possibly  or  probably  cause  to  said  land  hereafter,  as  apprehended 
by  appellant  and  described  in  his  complaint?  It  may  be  remarked  that  the 
conclusion  that  respondent  had  or  has  no  such  right  does  not  follow  from  the 
mere  fact  of  damage  to  appellant's  land.  The  phrase  "damnum  absque  in- 
juria" is  Just  as  well  recognized  as  a  statement  of  a  legal  condition,  as  the 
maxim  sio  utere,  etc.,  is  as  the  statement  of  a  limitation  of  rights  to  property. 
And  the  wordB  "damnum  absque  injuria,"  include  a  direct  declaration  in 
terms  of  the  proposition  that  there  may  be  damage  without  legal  injury. 
Therefore  the  reiteration  of  one  or  the  other  of  these  Latin  phrases  affords  but 
little  aid  in  the  solution  of  any  question.  This  is  well  expressed  in  the  text 
of  Wood's  Law  of  Nuisances,  (page  21,)  as  follows:  "But,  when  no  right  has 
been  violated,  it  cannot,  by  any  process  of  reasoning,  be  established  that  there 
is  a  legal  injury  or  damage.  The  instances  of  damnum  absque  injuria  are 
very  numerous,  and  are  always  injuries  that  result  from  a  lawful  act,  for  the 
law  never  recognizes  an  injury  arising  from  a  lawful  act  as  imputing  dam- 
ages. *  *  *  In  giving  force  to  the  maxim  sic  utere,  etc.,  the  courts  are 
always  met  by  the  right  of  parties  to  use  their  own  property  in  every  reason- 
able way,  and  neither  justice  nor  public  policy  would  tolerate  the  idea  that  a 
person  should  be  made  liable  for  damages  resulting  from  a  reasonable  use  of 
his  property.  Therefore,  in  determining  whether  or  not  an  injury  has  been 
done  amounting  to  a  nuisance,  it  is  necessary  to  balance  the  rights  of  the  par- 
ties, in  view  of  all  the  circumstances,  and  say  whether  or  not  the  use  of  the 
property  in  the  manner  complained  of  is  reasonable,  and  in  accordance  with 
the  relative  rights  of  the  parties." 

The  real  question  in  such  cases  is:  Had  the  party  sued  the  right  to  do  the 
thing  complained  of?  Respondent  has,  at  least,  as  much  right  to  maintain 
the  levee  as  a  natural  person  owning  lands  of  a  character  similar  to  those  of 
respondent's  district  would  have;  and  its  counsel  bases  its  defense  (1)  upon 
the  right  of  a  natural  person  to  protect  his  lands  from  overflow,  upon  the 
principle  of  self-defense,  as  held  in  Rex  v.  Commissioners,  8  Barn.  &  C.  355; 
and  (2)  upon  its  right  as  a  public  municipal  corporation  organized  under  the 
laws  of  the  state,  exercising  the  police  powers  of  the  state,  and  acting  as  a 
public  instrumentality  of  the  state  in  providing  for  the  public  welfare,  and  in 
complying  with  the  conditions  upon  which  the  grant  of  swamp  and  overflowed 
lands  was  made  to  the  state  by  the  general  government. 

In  Rex  v.  Commissioners,  above  noticed,  the  facts  were  these:  The  com- 
missioners of  the  levels,  for  the  purpose  of  protecting  the  property  intrusted 
to  their  care  against  the  inroads  of  the  sea,  erected  certain  groynes  and  other 
works  which  caused  the  water  to  flow  with  greater  force  against  the  lands  of 
one  Cosens,  and  to  injure  them,  and  to  gradually  wash  a  portion  of  them 
away.  The  lands  of  Cosens  fronted  on  the  sea-shore,  and  were  adjoining  and 
to  the  eastward  of  the  levels  on  which  the  works  of  the  commissioners  were 
erected.  The  question  was  whether  or  not  the  commissioners  could  be  com- 
pelled to  pay  for  the  damages  done  to  the  lands  of  Cosens,  or  to  erect  other 
works  to  prevent  further  injury  to  said  lands.  The  court  decided  that  the 
commissioners  were  not  liable,  and  that  Cosens  would  have  to  protect  his  own 
lands  by  works  similar  to  those  of  the  commissioners.  Lord  Tenterden, 
C.  J.,  in  delivering  the  opinion  of  the  court,  said,  among  other  things,  as  fol- 
lows: "  But  the  sea  is  a  common  enemy  to  all  proprietors  on  that  part  of  the 
coast,  and  I  cannot  see  that  the  commissioners,  acting  for  the  common  inter- 
est of  several  land-owners,  are,  as  to  this  question,  in  a  different  situation 
from  any  individual  proprietor.  Now,  is  there  any  authority  for  saying  that 
any  proprietor  of  land  exposed  to  the  inroads  of  the  sea  may  not  endeavor  to 
protect  himself  by  erecting  a  groyne  or  other  reasonable  defense,  although  it 
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may  render  It  necessary  for  the  owner  of  the  adjoining  land  to  do  the  like? 
I  certainly  am  not  aware  of  any  authority  or  principle  of  law  which  can  pre- 
vent him  from  so  doing.  *  *  *  I  am  therefore  of  opinion  that  the  only 
safe  rule  to  lay  down  is  this:  that  each  land-owner,  for  himself,  or  the  com- 
missioners acting  for  several  land-owners,  may  erect  such  defenses  for  the  land 
under  their  care  as  the  necessity  of  the  case  requires,  leaving  the  others  in 
like  manner  to  protect  themselves  against  the  common  enemy."  And  Bat- 
ley,  J.,  says:  "I  am  entirely  of  the  same  opinion.  It  seems  to  me  that  every 
land-owner  exposed  to  the  inroads  of  the  sea  has  the  right  to  protect  himself, 
and  is  justified  in  making  and  erecting  such  works  as  are  necessary  for  that 
purpose.  *  *  *  If  a  man  sustains  damage  by  the  wrongful  act  of  an- 
other, he  is  entitled  to  a  remedy;  but  to  give  him  that  title  two  things  must 
occur, — damage  to  himself,  and  a  wrong  committed  by  the  other.  That  he 
has  sustained  damage  is  not  of  itself  sufficient.  Now  here,  Mr.  Cosens  may 
have  sustained  damage,  but  the  commissioners  have  done  no  wrong.  The 
dictum  of  Justice  Wilmot  was  cited  to  show  that  when  there  is  a  right  this 
court  ought  to  And  a  remedy.  But  the  right  that  Mr.  Cosens  and  each  land- 
owner has,  is  to  protect  himself, — not  to  be  protected  by  his  neighbors.  To 
that  right  no  injury  has  been  done,  nor  can  any  wrongful  act  be  charged 
against  the  commissioners." 

Logically,  this  principle  would  seem  to  be  applicable  to  the  waters  of  large 
navigable  American  rivers  subject  to  extensive  overflows.  And  it  has  been 
thus  made  applicable  in  a  number  of  adjudicated  cases.  Hoard  v.  City  of 
Des  Moines,  52  Iowa,  326, 17  N.  W.  Rep.  527 ;  Shelbyville  &  Brandywine  Turn- 
pike Co.  v.  Green,  99  Ind.  205;  Cairo  V.  K.  Co.  v.  Stevens,  73Ind.  283;  Dubose 
v.  Levee  Corners,  11  La.  Ann.  165;  Bass  v.  State,  34  La.  Ann.  494.  But  in- 
quiry on  this  branch  of  the  subject  need  not  here  be  further  prosecuted,  because 
counsel  for  appellant  have  argued  the  case  almost  entirely  upon  the  theory 
that  respondent  is  a  municipal  corporation  acting  under  the  authority  of  the 
state;  and  that,  therefore,  although  exercising  the  power  of  the  state,  it  is 
bound,  like  the  state,  by  the  constitutional  limitation  that  private  property 
cannot  be  taken  for  public  use  without  compensation.  This  view  of  the  case 
rests  upon  the  assumption  that  building  the  levee,  and  thereby  subsequently 
causing  the  damage  complained  of,  was  done  under  the  power  of  eminent 
domain;  and  that,  therefore,  appellant  was  entitled  to  compensation  for  the 
"taking"  of  his  land.  But,  assuming  the  theory  to  be  correct,  the  position 
is  clearly  untenable.  In  the  first  place,  when  respondent  built  the  levee,  it 
could  not  possibly  have  condemned  appellant's  land  under  the  power  of  emi- 
nent domain.  It  could  not  have  shown  that  it  had  any  use  for  said  land,  or 
intended  to  use  it,  or  even  to  damage  it,  or  to  interfere  with  it  in  any  way; 
and  then  the  subsequent  damage  which  happened  years  afterwards,  was  not  a 
"taking"  within  the  meaning  of  the  most  extreme  cases  on  that  subject.  It 
was  in  the  extreme  sense,  indirect,  remote,  and  consequential.  There  was 
no  physical  directness  between  the  act  and  the  damage.  It  cannot  be  claimed 
that  the  water  which  the  levee  prevented  from  going  over  and  through  the 
west  bank  of  the  river  was  the  very  water  which  afterwards  flowed  onto  ap- 
pellant's land.  It  was  remote  and  indirect  in  point  of  place  and  distance;  it 
took  place  two  miles  away,  and  on  the  opposite  side  of  a  large  navigable  river. 
It  was  indirect,  remote,  and  consequential  in  point  of  time;  it  took  place  more 
than  seven  years  after  the  act  complained  of.  And  there  was  nothing  in  the 
nature  of  a  permanent  use  or  occupation  of  the  land;  it  was  a  mere  temporary 
overflow,  which  occurred  once  in  seven  years,  and  it  is  impossible  to  know 
when,  if  ever,  it  will  occur  again,  or  with  how  small  an  effort  appellant  could 
make  its  recurrence  improbable  or  impossible.  It  is  therefore  one  of  the 
plainest  cases  for  the  application  of  the  well-established  rule  that  the  state  is 
not  liable  for  remote  and  consequential  damages  caused  by  the  erection  of 
public  works.    That  rule  has  been  held  to  go  much  further  than  it  is  neces- 
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sary  to  extend  It  here,  in  the  cases  of  Green  v.  Swift,  47  Cal.  536,  and  Green 
v.  State,  ante,  610,  (No.  11,169,  opinion  filed  June  30, 1887.)  which  two  cases 
are,  we  think,  determinative  of  the  case  at  bar  in  favor  of  respondent. 

Under  these  views,  it  is  unnecessary  to  discuss  the  distinction  made  by 
counsel  for  respondent  between  "eminent  domain"  and  tha  "police  powers" 
of  a  state.  The  right  and  duty  of  the  state,  acting  for  the  public  benefit  and 
the  general  welfare,  and  by  means  of  municipal  corporations  like  respondent, 
to  reclaim  the  swamps  and  overflowed  land  granted  to  it  by  the  Arkansas 
act,  we  do  not  understand  to  be  disputed.  Kimball  v.  Reclamation  Fund 
Comers,  45  Cal.  344;  Hagar  v.  Tola  Co.,  47  Cal.  222;  People  v.  Reclamation 
District  108,  53  Cal.  846;  Dean  v.  Davis,  51  Cal.  406.  And  counsel  for  re- 
spondent argues  that  this  right  is  exercised  under  the  police  powers  of  the 
state,  and  that,  therefore,  appellant  would  not  have  been  entitled  to  compen- 
sation even  if  his  property  had  been  "taken."  But,  as  the  land  of  appellant 
was  not  taken,  we  need  not  follow  the  point  here  made  by  respondent.  Under 
either  view,  respondent  is  not  liable  for  the  remote  and  indirect  damage. 

With  respect  to  the  matters  involved  in  this  case,  it  may  be  remarked  that 
the  Sacramento  very  closely  resembles  the  Mississippi  river,  the  difference 
being  in  magnitude,  not  in  character.  And  it  has  been  held  in  states  border- 
ing on  that  river  that  the  state  may  not  only  control  and  levee  its  banks  for 
the  purpose  of  preventing  the  adjoining  country  from  overflow,  but  may  com- 
pel riparian  owners  to  maintain  such  levees  at  their  own  expense.  New  Or- 
leans  Drainage  Co.'s  Case,  11  La.  Ann.  370;  Bass  v.  State,  34  La.  Ann.  494; 
Dubose  v.  Levee  Corners,  11  La.  Ann.  165.  And  it  is  a  matter  of  common 
knowlege  that,  since  the  settlement  of  California  by  Americans,  it  has  been 
the  custom  of  cities,  towns,  and  private  riparian  owners  along  the  Sacramento 
river  to  protect  tbeir  lands  from  overflow  by  building  levees  on  its  banks.  If 
the  works  of  respondent  can  be  declared  a  nuisance,  then  the  levees  in  front 
of  the  cities  of  Colusa  and  Sacramento,  which  preserve  millions  worth  of 
property,  including  the  capitol  buildings  and  grounds  of  the  state,  can  be  re- 
moved at  the  suit  of  any  owner  who  will  not  protect  himself,  and  who  can 
show  that  the  swell  of  the  river  is  increased  in  times  of  flood  by  levees  either 
above  or  below  him,  and  the  whole  system  of  reclamation  can  be  defeated. 

Counsel  for  appellant  contends  that  Wilkins'  slough  is  within  the  legal 
definition  of  a  "  water-course, "  and  argues  for  the  application  here  of  the 
doctrine  that  one  land-owner  on  a  water-course  cannot  dam  it  so  as  to  flood 
the  land  of  his  neighbor  above.  But,  in  the  first  place,  appellant  is  not  a 
riparian  owner  upon  Wilkins*  slough.  His  land  is  two  miles  away,  and  di- 
vided from  it  by  a  large  navigable  river.  He  has  no  interest  in  whatever 
rights  land-owners  on  Wilkins*  slough,  if  there  were  any,  might  have  as  be- 
tween themselves.  In  the  second  place,  we  do  not  think  that  Wilkins*  slough, 
as  between  appellant  and  respondent  at  least,  is  to  be  treated  as  a  water- 
course within  thf>  legal  meaning  of  that  word.  It  occasionally  happens  that 
a  river,  in  its  course  from  its  source  to  its  mouth,  divides  into  two  main,  per- 
manent channels,  each  carrying  continuously  a  large  part,  if  not  a  moiety,  of 
its  waters  in  all  stages,  and  either  uniting  with  the  other  at  a  lower  point,  or 
continuing  to  the  sea,  leaving  a  delta  between  the  two.  But  there  is  nothing 
here  resembling  that  condition.  Wilkins'  slough  is  not  a  channel  or  fork, 
continuously  carrying  a  large  part,  or  any  part,  of  the  waters  of  the  Sacra- 
mento river.  It  carries  no  water  at  all  except  "in  times  of  flood,"  and  then 
the  amount  which  it  carries,  when  compared  with  the  volume  of  water  in  the 
river,  is  insignificant.  In  fact,  it  has  no  original  water  of  its  own  at  all,  but 
is  simply  a  conduit  by  which  occasionally  some  of  the  flood-water  of  the  river 
escapes  into  the  lower  lands  adjoining.  This  same  office  is  performed  by 
every  other  low  place  along  the  bank;  and  every  other  part  of  the  levee  could 
be  removed  as  a  nuisance  if  that  part  of  it  which  is  at  Wilkins'  slough  can  be 
so  removed.    Upon  this  point  we  cannot  distinguish  the  case  at  bar  from  the 
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case  of  the  Shelbyville  &  Brandywine  Turnpike  06.  v.  Gr^ns  99  Ind.  205, 
where  it  was  held  that  plaintiff  could  protect  his  land  from  overflow  of  the  Big 
Blue  river  by  erecting  a  levee  on  its  bank  at  a  place  where  there  was  "adtepra- 
eion washed  out  across  the  lands  of  plaintiff,"  and  where,  "when  there  was  a 
rise  in  said  river,  the  water  passed  out  over  said  lands  of  plaintiff, "  although 
it  caused  a  greater  overflow  on  the  premises  of  defendant,  to  its  damage. 

Considering,  therefore,  all  the  facts  and  circumstances  of  this  case,  and 
confining  our  opinion  to  the  case  here  made,  we  think  that  the  works  of  re- 
spondent complained  of  by  appellant  do  not  constitute  a  nuisance,  and  that 
respondent  is  not  legally  liable  for  the  incidental  damage  caused  thereby*  as 
above  described. 

Judgment  affirmed. 

Seabu3,  0.  J.,  concurred. 

Temple,  J.,  (concurring.)  I  concur  in  the  judgment  and  In  the  opinion, 
but  I  do  not  agree  to  the  construction  apparently  placed  upon  the  case  of 
Qreen  v.  Swift,  47  Gal.  536,  and  upon  the  case  of  Qreen  v.  State,  ante,  610, 
(recently  decided.) 

Paterson,  J.,  (concurring. )  I  concur  in  the  Judgment  on  the  ground  that 
the  character,  size,  and  operation  of  the  slough  which  was  obstructed  cannot 
be  satisfactorily  determined  from  the  pleadings  upon  which  the  cause  was  sub- 
mitted and  decided.  Before  a  court  of  equity  would  be  authorized  in  declar- 
ing the  levees  and  dams  of  a  reclamation  district  to  be  nuisances,  and  order- 
ing them  abated  as  such,  something  more  should  be  shown  than  that  the 
slough  obstructed  does  at  all  times,  when  unobstructed,  "divide  the  waters  of 
the  river  in  times  of  flood,  and  carry  and  conduct  large  volumes  thereof  to 
the  south-  west  ward,  away  from  the  lands  of  plaintiff  to  a  natural  basin. "  It 
is  true,  the  complaint  alleges  that  said  slough  was  a  natural  water-course,  but 
other  allegations  of  the  complaint  and  answer  (which  must  be  taken  as  true) 
leave  that  matter  very  doubtful  and  unsatisfactory. 

The  state  and  its  grantees  are  charged  with  a  great  trust  with  respect  to 
swamp  and  overflowed  lands  under  the  laws  by  which  they  are  granted,  and 
it  is  by  no  means  clear  that  that  trust  can  be  executed  if  we  apply  strictly  the 
common-law  rules  applicable  to  nuisances  caused  by  the  obstruction  of  natural 
water-courses.  It  may  be  necessary,  under  our  peculiar  conditions  as  to  sea- 
sons, water-sheds,  river  systems,  and  swamp  lands,  to  find  a  new  definition 
for  the  term  "natural  water-course"  if  we  are  to  apply  old  principles  to  the 
innumerable  sloughs  which  are  found  in  our  overflowed  districts,  and  which 
have  well-defined  banks  and  beds.  There  are  channels  in  this  state,  not  well 
defined  in  bank  and  bed,  without  water  in  them  during  certain  months  of  the 
year,  yet  so  important  in  opsration  during  high  water  that  to  dam  them  would 
be  disastrous  to  life  and  property,  and  there  are  sloughs  running  out  from  the 
rivers  in  the  lowlands,  with  well-defined  banks  and  beds,  and  with  water  run- 
ning bank-full  every  month  in  the  year,  yet  so  unimportant  in  their  operation 
that  to  close  them  would  have  no  appreciable  effect  upon  the  river  or  its  trib- 
utaries, except  to  improve  the  same  for  navigation,  but  so  numerous  in  the 
overflowed  districts  that  to  restrain  the  obstruction  of  them  simply  because 
they  are  within  the  accepted  definition  of  a  natural  water-course  would  in 
many  instances  prevent  the  reclamation  of  large  and  valuable  tracts  of  land 
which  the  state  and  its  grantors  have  undertaken  and  are  in  duty  bound  to 
reclaim.  The  dam  and  levee  complained  of  were  constructed  in  1872,  and 
have  ever  since  been  maintained.  This  action  was  commenced  January  20, 
1883,  to  procure  an  abatement  of  the  levee  and  dam,  and  recover  the  sum  of 
$5,000  damages  alleged  to  have  been  caused  by  the  destruction  of  plaintiff's 
growing  crops,  fences,  and  other  improvements,  and  it  does  not  appear  that 
any  complaint  was  made  prior  to  the  last-named  date. 
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If  the  slough  is  one  which,  considering  the  end  to  be  accomplished  by  de- 
fendant and  with  due  regard  to  the  property  rights  of  others,  could  not  law- 
fully be  obstructed,  it  maybe  fairly  inferred  that  plaintiff  would  have  discov- 
ered the  fact,  and  proceeded  to  have  the  obstruction  abated,  long  before  the 
commencement  of  this  action.  The  delay  in  bringing  the  suit  adds  to  the 
uncertainty  arising  from  the  complaint  and  answer  concerning  the  equity  of 
plaintiff's  prayer  for  the  abatement  of  the  levee  and  dam  as  a  nuisance. 


Territout  t>.  O'Brien. 

(Supreme  Court  of  Montana.    July  19,  1887.) 

1.  Criminal  Practice— Appeal—  I  xstructions— Exceptions— Waiver. 

In  criminal  actions  an  exception  taken  to  an  instruction  to  the  jury  must  be  re- 
duced to  writing,  and  filed  with  the  clerk,  before  the  case  is  submitted  to  the  jury, 
or  it  will  be  held  to  be  waived  under  Rev.  St.  Mont.,  criminal  practice  act,  f  327, 
which  provides  that  exceptions  shall  be  taken  in  criminal  cases  as  in  civil  cases, 
and  Code  Civil  Proc.  £  253,  subd.  7,  which  provides  that  exceptions  to  instructions 
shall  be  reduced  to  writing,  and  tiled  before  the  cause  is  submitted,  and  Rev.  St. 
Mont.,  criminal  practice  act,  §  348,  p.  333,  which  provides  that  the  time  for  settling 
and  signing  the  bill  of  exceptions  does  not  apply  to  exceptions  to  instructions  to 
the  jury,  which  it  is  intended  may  be  embodied  in  such  bill  if  taken  at  the  proper 
time. 

2.  8ame— Bill  of  Exceptions— Time  for  Settling — Extension — Stipulation. 

Under  the  last-cited  act,  stipulations  between  couiibel  for  the  defense  and  the 
county  attorney  extending  the  time  for  settling  and  signing  a  bill  of  exceptions  will 
not  be  recognized. 

Appeal  from  district  court,  Deer  Lodge  county. 

Indictment  for  murder.     The  opinion  states  the  case. 

Knowles  &  Forbis,  for  appellant.    Mr.  Dcrfleld,  for  respondent. 

McConnell,  G.  J.  In  this  case  the  defendant  was  indicted  for  murder  in 
the  first  degree,  tried  at  the  April  term  of  the  district  court  of  Deer  fiodge 
county,  and  convicted  of  murder  in  the  second  degree.  His  motion  for  a  new 
trial  was  disallowed,  and  he  has  appealed  in  error  to  this  court. 

Upon  the  trial  the  defendant  relied  upon  the  plea  of  self-defense,  and  he 
assigns,  as  the  ground  upon  which  he  relies  for  a  new  trial  in  this  court,  er- 
rors of  law  contained  in  instruction  No.  11.  It  appears  from  the  record  that 
the  jury  was  charged  on  the  twenty-ninth  of  May,  and  returned  their  verdict 
on  the  thirtieth.  There  was  no  exception  taken  to  the  instruction  now  com- 
plained of  at  the  time  it  was  given  to  the  jury  so  far  as  the  record  discloses. 
When  it  was  presented  to  the  court,  he  made  the  following  indorsement  on  it, 
to-wit:  "This  exception,  No.  11,  presented  to  me  for  the  first  time  for  allow- 
ance and  signature  this  ninth  day  of  July,  188b\  and  after  the  adjournment  of 
the  court  for  the  term."  The  question  is  whether  an  exception  signed  under 
these  circumstances,  can  be  considered.  Section  327,  p.  331,  criminal  prac- 
tice act,  provides  that  "on  the  trial  of  any  indictment  or  prosecution  for  a 
criminal  offense,  exceptions  to  the  decisions  of  the  court  may  be  made  in  the 
same  cases  and  in  the  same  manner  as  provided  bylaw  in  civil  cases;  and  bills 
of  exceptions  shall  be  settled,  signed,  and  filed  as  allowed  by  law  in  civil 
cases* "  Section  253,  subd.  7,  p.  85,  Code  Civil  Proc,  provides  that  "if  any  party 
to  the  trial  desires  to  except  to  any  instructions  given  by  the  court,  or  to  the 
refusal  of  the  court  to  give  any  instruction  asked  for,  or  any  modification 
thereof,  he  shall  reduce  such  exception  to  writing,  and  file  the  same  with  the 
clerk,  before  the  same  is  submitted  to  the  jury."  Then,  upon  the  trial  of  an 
indictment,  an  exception  to  any  instruction  given  by  the  court  to  the  jury 
must  be  reduced  to  writing,  and  filed  with  the  clerk  before  the  cause  is  sub- 
mitted to  the  jury.  Can,  then,  an  exception  to  an  instruction  be  taken  more 
than  five  weeks  after  the  cause  is  submitted  to  the  jury,  and  after  the  court 
has  adjourned?    We  think  not. 
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It  is  insisted  that  this  statute  is  directory,  and  that  the  time  may  be  ex- 
tended at  the  discretion  of  the  trial  judge.  Section  348,  p.  333,  criminal  prac- 
tice act,  provides  that  "a  bill  containing  the  exceptions  must  be  settled  and 
signed  by  the  Judge,  and  filed  with  the  clerk  of  the  court,  within  ten  days 
after  the  trial  of  the  cause,  unless  further  time  be  granted  for  good  cause  by 
the  judge  or  one  of  the  justices  of  the  supreme  court."  It  appears  from  the 
record  that  by  stipulation  between  the  county  attorney  and  the  defendant,  or* 
the  twenty-ninth  day  of  May,  the  defendant  was  given  five  days  within  which 
to  prepare  and  file  his  bill  of  exceptions;  and  then,  again,  on  June  10th,  a 
stipulation  was  made  by  the  county  attorney  to  extend  the  time  to  July  2d; 
and  then,  again,  the  further  time  was  stipulated  for  by  the  same  parties  to 
July  10th. 

There  is  no  provision  of  law  clothing  the  county  attorney  with  the  power, 
for  good  cause,  to  extend  the  time  prescribed  by  law  for  formulating  the  bill 
of  exceptions.  This  is  conferred  upon  the  judge,  or  one  of  the  justices  of  the 
supreme  court.  Construing  these  statutes  together,  we  hold  that  any  objec- 
tion either  party  may  have  to  any  instruction  given  to  the  jury  must  be  re- 
duced to  writing,  and  filed  with  the  clerk,  before  the  cause  is  submitted  to 
the  jury.  The  filing  is,  doubtless,  for  the  purpose  of  bringing  it  to  the  notice 
of  the  court,  who  may  thereby  discover  that  the  instruction  is  erroneous  and 
modify  it,  so  as  to  make  it  conform  to  the  law.  At  any  rate,  the  exception 
must  be  then  and  there  taken,  reduced  to  writing,  and  the  attention  of  the 
court  called  to  it,  or  the  objection  to  the  instruction  will  be  considered  as 
waived. 

This  court,  in  the  case  of  Randall  v.  Qreenhood,  3  Mont.  511,  gave  the 
same  construction  to  this  statute.  The  court,  in  construing  section  253,  Code 
Civil  Proc,  say  that  "the  mere  statement  of  the  record  that  the  court  was 
asked  to  give  certain  designated  instructions  which  were  refused,  and  an  ex- 
ception taken,  or  that  the  plaintiff  objected  to  the  giving  of  certain  instructions 
that  were  afterwards  given,  to  the  giving  of  which  the  party  objecting  ex- 
cepted, without  reducing  such  exception  to  writing,  and  filing  the  same  with 
the  clerk,  is  no  compliance  with  this  section  of  the  Code."  The  court  fur- 
ther say:  "We  cannot  regard  exceptions  that  have  not  been  taken  and  saved 
in  substantial  compliance  with  this  statute."  Territory  v.  McClin,  1  Mont. 
396;  Hall  v.  Park  Ditch  Co.,  2  Mont.  498;  Gilmer  v.  Highley,  3  Mont.  433. 
And  the  bill  of  exceptions  must  be  formulated  and  signed  within  10  days  after 
the  trial,  unless  for  good  cause  the  judge,  or  one  of  the  justices  of  the  su- 
preme court,  extends  the  time. 

A  practice  that  is  so  loose  that  it  allows  the  parties  to  make  their  own  stip- 
ulations, and  extend  the  time  at  their  pleasure,  cannot  be  tolerated.  It  may 
be  argued  that  the  judge  having  signed  the  exception  on  the  ninth  of  July  is 
a  ratification  of  the  stipulation  to  allow  until  the  tenth  in  which  to  make  up 
the  bill  of  exceptions.  We  do  not  think  so.  The  very  indorsement  which 
he  made  upon  it  shows  that  the  learned  judge  signed  it  under  protest. 

Besides,  the  right  to  have  the  10  days  after  the  trial  within  which  to  make  up 
the  bill  of  exceptions,  and  which  may  be  extended  at  the  discretion  of  the  trial 
judge,  or  one  of  the  justices  of  the  supreme  court  for  good  cause,  does  not  ap- 
ply to  an  exception  to  an  instruction  given  to  the  jury,  but  to  the  general  bill 
of  exceptions  within  which  such  exceptions,  when  properly  taken,  may  be  in- 
corporated. 

It  follows,  then,  that  instruction  No.  11  was  not  objected  to,  so  far  as  the 
record  discloses,  until  after  the  case  was  submitted  to  the  jury,  and  we  can- 
not consider  it.  If  there  was  any  error  in  it,  it  was  waived  by  the  failure  of 
the  defendant  to  except  to  it  at  the  proper  time,  and  in  the  proper  manner. 
Let  the  judgment  of  the  court  below  be  affirmed. 
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Kelley  v.  Gable  Co. 

(Supreme  Court  of  Montana.    July  21,  1887.) 

1.  Trial — Instructions — Request  for—Sufficiency. 

Where,  on  the  trial  of  an  action  brought  by  an  employe  against  his  employer 
for  damages  for  personal  injuries,  the  only  instruction  given  on  the  question  of  or- 
dinary care  and  reasonable  care  or  diligence  was  one  asked  for  by  the  plaintiff; 
he  cannot  be  heard  to  complain  on  appeal  that  the  jury  were  not  sufficiently  in- 
structed on  that  point. 

2.  Same— Conflicting  Instructions. 

It  is  error  to  give  to  the  jury  conflicting  instructions  based  upon  different  views 
of  the  law  applicable  to  the  case,  without  such  instructions  being  harmonized  by 
the  judge. 

3.  Master  and  8ebvant— Negligence  of  Master— Instruction— Supervision. 

In  an  action  for  damages  brought  by  an  employe  against  his  employer,  an  in- 
struction to  the  effect  that  if  the  employer  employed,  as  fellow-servants  with  the 
employe,  men  of  usual  competency  and  prudence  in  their  business,  then  defend- 
ant is  not  liable  for  their  negligence,  and  the  law  does  not  require  the  defendant 
or  his  foreman  to  personally  supervise  such  men,  but  that  he  has  a  right  to  rely 
upon  their  discharging  their  duties  with  proper  care,  is  misleading,  as  suggesting 
that  the  employer  might  be  justified  in  neglecting  his  duties  of  supervision. 

4.  Negligence — Instructions — Questions  in  Issue. 

Where,  in  such  a  case,  it  is  admitted,  in  an  instruction  asked  by  plaintiff,  that 
the  plaintiff  is  without  fault  or  negligence  on  his  part,  it  is  error  to  admit  an  in- 
struction asked  for  by  defendant  on  the  question  of  contributory  negligence. 
6.  Master  and  Servant— Negligence  of  Fellow-Servant— Foreman. 

Where,  in  such  an  action,  the  defendant  admits  that  it  was  the  duty  of  the  fore- 
man to  see  that  certain  blasting  charges  had  been  removed,  and  to  warn  plaintiff 
if  they  had  not,  it  is  error  to  instruct  the  jury  that  it  was  the  duty  of  plaintiffs  co- 
employes  to  remove  the  charges,  and  that,  if  the  foreman  undertook  to  do  this,  he 
acted  as  a  fellow-servant  of  the  plaintiff  in  doing  it,  and  the  defendant  therefore 
was  not  responsible  for  his  negligence  in  the  matter. 

Appeal  from  district  court,  Deer  Lodge  county. 

Action  to  recover  damages  for  personal  injuries.  The  opinion  states  the 
facts. 

Wm.  Scallon  and  F.  W.  Cole,  for  appellant.  Hiram  Knowles  and  W.  W. 
Dixon,  for  respondent. 

McLeaby,  J.  The  plaintiff,  William  Kelley,  brought  this  action  against 
the  defendant,  the  Cable  Company,  to  recover  damages  in  the  sum  of  $30,000 
for  personal  injuries  sustained  by  him  while  working  as  a  carman  in  the  de- 
fendant's mine.  There  was  a  trial  by  jury,  and  a  verdict  for  the  defendant, 
and,  after  motion  for  a  new  trial  overruled,  the  plaintiff  appeals  to  this  court 
from  the  judgment,  and  from  the  order  overruling  the  motion  for  a  new  trial. 
The  following  facts  were  admitted  by  the  defendant,  as  appears  from  the  rec- 
ord herein,  to- wit:  That,  at  the  time  stated  in  the  complaint,  the  defendant 
was  a  corporation  duly  incorporated,  and  that  it  was  working  and  managing 
the  mining  of  the  Cable  mine,  in  Deer  Lodge  county,  Montana;  that  on  or 
about  the  nineteenth  day  of  July,  1884,  the  plaintiff  was  employed  by  defend- 
ant, and  in  its  service  in  said  mine,  as  a  common  laborer,  removing  ores  and 
dirt,  filling  the  cars  with  the  same,  and  running  such  cars,  and  that  the  plain- 
tiff was  then  and  there  at  work  in  said  mine;  and  that  the  plaintiff,  at  the  said 
time,  was  ordered  by  the  defendant's  foreman,  then  and  there  in  charge  of  said 
mine,  and  under  whose  direction  and  control  the  plaintiff  was  bound  to  work, 
to  go  to  work  in  a  certain  cross-cut  in  said  mine  at  the  work  aforesaid;  and 
that  the  plaintiff,  in  obedience  to  such  orders,  went  to  work  as  ordered  to  do, 
and  while  at  work  therein  that  he  was  injured  by  an  explosion;  and  that  said 
explosion  occurred,  and  that  plaintiff  was  injured,  without  any  fault  on  his 
part;  and  that,  previous  to  the  explosion,  the  plaintiff  did  not  know,  and  had 
no  means  of  knowing,  whether  or  not  there  were  at  said  place  charges  not  shot 
off,  and  could  not  have  discovered  the  fact  except  by  being  informed  thereof. 
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It  appears  from  the  evidence  found  in  the  record  that  it  was  the  plaintiff's 
duty  to  shovel  and  load  into  the  cars,  within  the  time,  the  rock  and  debris  blasted 
by  the  miners,  and  to  transport  the  same  to  the  mill  and  the  dump;  and,  fur- 
ther, that  the  plaintiff  worked  on  the  night  shift,  and  the  miners  who  did  the 
blasting  worked  on  the  day  shift, — the  plaintiff  and  others  being  required  to 
remove,  during  the  night,  the  ores,  etc.,  which  the  miners  had  broken  down 
and  blasted  during  the  day;  and,  further,  that,  while  the  plaintiff  was  at  work 
during  the  night  of  the  nineteenth  of  July,  1884,  an  explosion  oecurred  in  the 
cross-cut  where  he  was  working  which  resulted  in  the  plaintiff's  receiving 
very  severe  injuries,  both  of  his  eyes  being  blown  out,  and  one  ear  being 
blown  off,  his  head,  face,  and  neck  and  chest  lacerated, — thereby  entirely  de- 
stroying his  sight  and  the  hearing  of  one  ear,  causing  him  great  and  excruci- 
ating pain,  and  confining  him  to  the  hospital  for  several  months,  and  ren- 
dering him  forever  incapable  of  working  at  his  occupation.  The  record  fur- 
ther discloses  the  following:  That  the  plaintiff,  under  orders,  went  to  work 
at  7  o'clock  p.  m.,  one  hour  after  the  miners  on  the  day  shift  had  quit  work. 
The  blast  had  been  fired  at  about  5  o'clock  in  the  afternoon.  In  accordance 
with  directions,  the  plaintiff  was  working  at  the  cross-cut,  where  he  had  been 
working  the  night  before;  and  during  the  night,  between  11  and  2  o'clock, 
while  he  was  loosening  rock  and  debris  with  his  pick,  the  explosion  took 
place,  and  he  was  hurled  for  eight  or  ten  feet  against  a  car,  and  was  rendered 
senseless  for  some  time,  and  injured  as  already  stated.  No  warning  had 
been  given  the  plaintiff  of  any  danger  existing  in  the  place  where  he  was 
sent  to  work,  from  a  "missed  charge,"  or  otherwise.  On  previous  occasions 
he  had  been  warned  by  the  foreman  to  look  out  for  "missed  charges."  The 
foreman,  under  instructions  from  the  superintendent,  had  always  made  it 
his  business  to  examine,  in  order  to  ascertain  whether  or  not  all  the  charges 
in  the  blasts  had  been  fired,  and,  when  any  had  missed,  had  been  particularly 
careful  to  warn  the  plaintiff  and  others  to  look  out  for  these  missed  charges. 

It  is  a  disputed  question  whether  the  explosion  was  caused  by  a  charge  of 
powder  left  in  a  hole  unexploded,  or  by  a  piece  of  loose  powder  which  had 
been  accidentally  dropped  or  otherwise  misplaced  among  the  rocks  and  debris. 
In  one  view  of  the  evidence,  it  is  possible  that  the  jury  may  have  regarded 
these  injuries  as  the  result  of  an  unavoidable  accident,  arising  from  causes 
over  which  the  defendant  had  no  control,  or  from  dangers  which  the  defend- 
ant did  not  know  of,  and  by  the  use  of  reasonable  diligence  could  not  have 
ascertained;  and  for  that  reason  we  do  not  feel  disposed  to  say  that  this  ver- 
dict was  contrary  to  the  evidence,  or  to  disturb  the  judgment  on  that  ground. 
On  this  question  we  are  not  required  to  express  an  opinion. 

The  admissions  of  the  defendant  entirely  eliminate  all  questions  of  contrib- 
utory negligence  from  this  case.  The  defense  is  based  on  the  theory  that  the 
explosion  was  an  unavoidable  accident,  which  could  not  have  been  foreseen  or 
prevented  by  the  exercise  of  ordinary  care  and  prudence  on  the  part  of  the 
Cable  Company,  or  else  was  the  result  of  the  negligence  of  some  one  of  the 
miners,  fellow-servants  of  the  plaintiff,  or  of  the  foreman  while  acting  in  the 
capacity  of  a  miner  and  fellow-servant  of  the  plaintiff.  The  evidence  does 
not  bear  out  the  defense  that  the  explosion  was  caused  by  the  negligence  of  a 
fellow-servant.  If  it  was  caused  by  negligence  at  ail,  it  was  the  negligence  of 
the  foreman,  in  his  capacity  as  such,  and  was  thus  the  negligence  of  the  com- 
pany whom  he  represented. 

We  are  not  called  upon  to  review  the  instructions  given  by  the  court  at  the 
request  of  the  plaintiff.  If  any  one  of  them  is  erroneous,  the  appellant  is  not 
in  a  position  to  complain.  But  on  a  casual  examination,  as  modified  by  the 
court,  and  given,  they  seem  to  embody  the  law  of  the  case,  and  appear  to  have 
been  correctly  given. 

Nor  can  the  appellant  complain  of  the  fact  that  "the  charge  of  the  court 
nowhere  defines  or  explains  what  is  ordinary  care,  and  reasonable  care  or  dili- 
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gence,  or  the  want  of  it."  The  only  charge  given  on  the  subject  was  asked 
by  the  appellant,  and  he  cannot  complain  of  its  insufficiency;  but  if  be  de- 
sired a  correct  definition  given,  of  the  terms  referred  to,  he  should  have  re- 
quested an  instruction  setting  out  such  a  definition. 

It  was  not  error  in  the  court  to  modify  instruction  Jfo.  16,  asked  by  the 
plaintiff,  so  as  to  limit  defendant's  duty  to  "ordinary  care  and  diligence,"  in- 
stead of  "proper  care  and  diligence,"  as  stated  in  the  instruction.  It  is  true 
that  the  court  might  well  have  instructed  the  jury  more  fully  in  regard  to  or- 
dinary care  and  diligence,  and  doubtless  would  have  done  so  had  it  been  so 
requested.  We  believe  what  was  said  by  this  court  in  a  case  decided  at  the 
last  terra  is  applicable  to  the  facts  of  this  case,  and  it  may  be  quoted  in  this 
connection.  Mr.  Chief  Justice  Wade,  in  delivering  the  opinion  of  this  court, 
in  speaking  of  " ordinary  care,"  uses  the  following  language:  "But  this  term 
is  relative;  and  ordinary  and  reasonable  care,  which  is  after  all  the  most  that 
the  law  requires,  means,  when  used  in  this  connection,  that  degree  of  care 
which  prudent  men,  skilled  in  the  particular  business,  would  be  likely  to 
exercise  under  the  circumstances.  The  care  must  be  proportionate  to  the 
danger.  What  is  ordinary  care  in  a  case  of  extraordinary  danger  would  be 
extraordinary  care  in  a  case  of  ordinary  danger,  and  what  would  be  ordinary 
care  in  a  case  of  little  danger  would  be  much  below  this  in  case  of  great  dan- 
ger."    Diamond  v.  Northern  Pac.  R.  Co.,  6  Mont.  590,  13  Pac.  Rep.  367. 

The  principal  question  presented  by  this  appeal  is  whether  the  court  erred 
in  giving  to  the  jury  the  instructions  asked  by  the  defendant,  to  which  the 
plaintiff  excepted.  The  instructions  generally  asked  by  the  defendant,  and 
given,  are  in  many  particulars  contradictory  to  those  given  at  the  request  of 
the  plaintiff,  and  in  this  particular  are  erroneous.  Conflicting  instructions 
must  nearly  always  mislead  the  jury,  and  are  always  good  ground  for  rever- 
sal where  they  have  done  so.  The  instructions  asked  by  the  different  parties 
to  an  action  generally  proceed  upon  entirely  different  theories  of  the  law  ap- 
plicable to  the  case,  and  they  should  be  so  modified  and  harmonized  as  to  pre- 
sent the  law  in  its  proper  light,  or  altogether  disregarded,  and  the  case  given 
to  the  jury  on  the  general  charge  of  the  court  alone. 

The  plaintiff  in  his  complaint  charges  the  defendant  on  account  of  negli- 
gence alleged  to  have  been  committed  through  the  acts  of  the  foreman  and 
other  agents,  and  the  instructions  given  at  his  request  proceed  upon  that 
theory;  but  the  instructions  given  at  the  request  of  the  defendant  exclude 
altogether  the  idea  of  the  defendant's  liability  for  the  negligence  of  any  other 
agent  than  the  foreman  himself.  The  instructions  asked  by  the  plaintiff  virt- 
ually exclude  the  defense  of  the  negligence  of  a  fellow-servant  from  the  con- 
sideration of  the  jury;  and  this  view  of  the  matters  at  issue  seems  to  be  borne 
out  by  the  evidence.  Still,  the  instructions  asked  by  the  defendant,  and  given, 
repeatedly  present  the  acts  of  a  fellow-servant  as  a  perfect  defense  to  the 
plaintiff's  case.  Of  course,  if  the  evidence  warranted  it,  the  defendant  should 
have  been  given  the  benefit  of  charges  of  this  character;  but  then  the  plain- 
tiff's instructions  should  have  been  modified  accordingly. 

The  twelfth  instruction  asked  by  the  defendant  reads  as  follows,  to-wit: 
"If  the  defendant  in  this  case  employed  as  fellow-servants  with  the  plaintiff 
men  of  usual  prudence  and  competency  in  their  business,  (and,  in  absence  of 
proof  to  the  contrary,  it  is  presumed  that  the  men  defendant  employed  were 
such  men,)  then  defendant  was  not  liable  to  plaintiff  for  the  negligence  of 
such  fellow-servants,  and  the  law  did  not  require  that  defendant  or  its  fore- 
man should  personally  supervise  such  men,  or  see  that  everything  they  did 
was  carefully  or  properly  done;  but  defendant  had  a  right  to  rely  upon  the 
expectation  that  such  men  would  discharge  their  duties  with  proper  care  and 
prudence,  in  a  skillful  manner."  Even  if  the  evidence  warranted  the  defense 
of  the  negligence  being  that  of  a  fellow-servant  being  submitted  to  the  jury, 
this  circumstance  stops  short  of  what  should  have  been  given  to  the  jury  in 
that  connection.  The  employment  of  skillfull,  prudent  and  sober  men  discharges 
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the  master  from  any  responsibility  for  injuries  caused  by  their  neglect  to  their 
fellow-servant;  but  the  master  does  not  have  the  right,  after  employing  such  men. 
to  impose  upon  them  his  own  duties,  and.  without  supervising  them  in  any  way, 
impute  to  their  negligence  any  injuries  his  other  servants  may  sustain,  and  thus 
escape  responsibility.  But  such  might  reasonably  be  inferred  from  the  charge. 
It  seems  that  this  instruction  might  readily  have  misled  the  jury  to  the  prejudice 
of  the  appellant. 

Instruction  No.  10.  given  at  the  request  of  the  defendant,  presents  aa  a  defense 
the  contributory  negligence  of  the  plaintiff.  As  we  understand  this  case,  it  was 
admitted  by  the  defendant  that  the  plaintiff  was  injured  without  any  fault  or  neg- 
ligence on  his  part.  At  least,  it  is  so  stated  in  the  eighth  instruction  asked  by  the ' 
plaintiff,  and  given;  and,  even  if  it  were  not  so  admitted,  these  two  charges  could 
not  stand  together,  as  they  are  contradictory;  and  to  give  them  both  was  cer- 
tainly erroneous. 

The  fourteenth  instruction  given  at  the  request  of  the  defendant  reads  as  fol- 
lows: "if  the  jury  find  from  the  evidence  that  it  was  the  duty  of  those  who  were 
engaged  in  blasting  in  the  defendant's  mine,  and  that  it  is  usually  the  duty  of  those 
engaged  as  laborers  in  blasting  in  mines,  to  determine  whether  the  blasts  put  in 
by  them  have  exploded,  and  that  none  of  them  have  missed,  then,  if  the  foreman 
undertook  to  perform  this  duty,  he  was  a  fellow-servant  of  the  plaintiff  as  to  this 
matter,  in  determining  whether  these  blasts  had  exploded,  and  none  of  them  had 
missed,  and  the  defendant  was  not  responsible  for  any  negligence  he  may  have 
been  guilty  of  in  this  matter. "  This  instruction  is  not  warranted  by  the  evidence, 
even  if  it  stated  the  law  correctly.  Both  Savery,  the  superintendent,  and  Showers, 
the  foreman,  testified  that  it  was  the  duty  of  Showers,  as  foreman,  to  be  partic- 
ularly careful  to  see  that  all  the  blasts  had  exploded,  and  to  warn  the  plaintiff  of 
any  missed  charges.  What  may  have  been  the  duty  of  those  engaged  in  blasting 
in  this  mine,  or  what  may  have  been  the  duty  of  those  engaged  as  laborers  in 
other  mines,  could  not  change  the  duty  which  this  foreman  was  required  to  per- 
form under  the  instructions  of  the  superintendent;  nor  could  such  facts  as  these, 
proven  or  not.  alter  the  responsibility  which  the  defendant  was  under  to  the 
plaintiff  for  any  negligence  of  itself  or  its  foreman,  whereby  he  may  have  been 
injured.  It  is  not  what  may  be  the  duty  of  laborers  in  this  mine  o:  others  that  is 
to  measure  the  defendant's  duty  to  the  plaintiff.  The  law  fixes  that  under  the 
facts  existing  in  the  Cable  mine.  It  is  well  settled  that  this  foreman  having  the  au- 
thority to  employ  and  discharge  the  plaintiff,  in  fact  having  actually  employed  him 
and  set  him  to  work  on  many  previous  occasions,  and  on  this  very  night, — under 
such  circumstances  the  negligence  of  the  foreman  would  be  the  negligonce  of  the 
defendant  corporation.  This  is  really  admitted  to  be  the  law  and  the  fact  by  the 
counsel  for  respondent.  Spelman  v.  Fisher  Iron  Co.,  56  Barb.  155.  The  prima 
facie  presumption  is  that  the  defendaut  has  discharged  its  duty  to  the  plaintiff  in 
this  case.  Hence  this  presumption  must  be  overcome  by  proof  of  fault  on  the 
part  of  the  defendant,  by  showing  either  that  the  foreman'knew,  or  ought  to  have 
known,  that  the  danger  to  which  the  plaintiff  was  exposed  was  extraordinary, — 
that  is.  that  there  was  a  charge  of  blasting  powder  in  the  miue,  where  he  was  sent 
to  work,  which  had  not  been  fired.  Wood.  Mast.  &  S.  $  368.  If  the  danger  is 
such  that  the  master,  by  the  use  of  reasonable  and  ordinary  care,  as  it  is  defined 
in  the  Diamond  Case,  heretofore  quoted,  might  have  known  of  it.  his  liability  is  the 
same  as  if  he  had  known  it  actually.  Wood.  Mast  &  8.  gg  345.  348,  898.  and  cases 
cited.  And  in  regard  to  the  ascertainment  of  the  condition  of  this  blast  the  plain- 
tiff bad  a  right  to  presume  that  the  defendant  had  done  its  duty,  and  to  act  on 
that  presumption  in  going  to  work  in  the  cross-cut.  where  the  blasts  had  been 
fired,  as  he  was  ordered.  Id.  £  356;  Gib*  n  v.  Pacific  R.  Co.,  46  Mo.  170,  and  cases 
cited;  Wonder  v.  Railroad  Co.,  32  Md.  411;  F.  W,  J.  &  S,  R.  Co.  ▼.  Gildersleere.  33 
Mich.  135.  If  the  defendant  or  its  foreman  knew,  or  by  the  use  of  reasonable 
diligence  might  have  known,  of  the  existence  of  the  danger  from  this  unexploded 
blast,  it  was  his  bounden  duty  to  convey  such  information  to  the  plaintiff.  Baxter 
v.  Roberts,  44  Cal.  190-198;  Spelman  v.  Fisher  Iron  Co.,  56  Barb.  165.  These  are 
some  of  the  more  familiar  principles  of  law  on  which  this  case  should  have  been 
tried  and  presented  to  the  jury  in  the  court  below.  We  cannot  resist  the  conclusion 
that  the  plaintiff  has  been  prejudiced  by  the  manner  in  which  this  case  went  to  the 
jury;  and  the  importance  of  the  case  demands  the  utmost  care  in  the  application 
of  the  legal  principles  by  which  it  should  be  governed.  For  the  reason  that  the 
instructions  given  at  the  request  of  the  plaintiff  are  inconsistent  with  those,  or  some 
of  those,  given  at  the  request  of  the  defendant,  and  that  the  instructions  men- 
tioned, given  at  the  request  of  the  defendant,  are  not  supported  by  the  evidence, 
nor  declaratory  of  the  law  applicable  to  this  case,  the  judgmeut  and  order  overrul- 
ing the  motion  for  a  new  trial  are  reversed,  and  the  cause  remitted  to  be  tried  again. 
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Territory  t>.  Manton. 

(Supreme  Qmrt  of  Montana.    July  29,  1887.) 

1.  Murder — What  Constitutes — Exposure  to  Cold. 

An  indictment  charged,  in  substance,  that  the  defendant  was  the  husband  of  the 
deceased,  and  as  such  owed  her  the  duty  of  protection  ;  that  she  was  weak,  feeble, 
sick,  and  unable  to  walk ;  that  defendant  had  the  ability  to  take  care  of  her,  but  that 
he  left  her  exposed  in  the  night-time  to  the  cold  and  inclemency  of  the  weather,  re- 
fusing to  provide  her  with  clothing  and  shelter;  that  he  did  this  leloniously,  will- 
fully, purposely,  premeditatedly,  and  of  his  malice  aforethought,  and  that  she, 
14  languishing  of  such  exposure,  leaving,  and  of  such  neglecting,  omitting,  and  re- 
fusing to  provide  clothing  and  shelter,  *  *  *  did  die;"  and  that  thus  the  de- 
fendant feloniously,  willfully,  purposely,  premeditatedly,  and  of  his  malice  afore- 
thought, did  kill  and  murder  her.  Held,  that  it  sufficiently  charged  the  offense  of 
murder  in  the  second  degree,  under  Rev.  St.  Mont.  p.  358,  g  18,  defining  murder  as 
41  the  unlawful  killing  of  a  human  being,  with  malice  aforethought,  either  express 
or  implied,"  and  providing  that  "the  unlawful  killing  may  be  effected  by  any  of 
the  various  means  by  which  death  may  be  occasioned." 

2.  Criminal  Practice — Instructions — Degrees  of  Murder. 

An  instruction  that,  "if  the  jmy  have  a  reasonable  doubt  as  to  whether  the  de- 
fendant has  been  proved  by  the  evidence  guilty  of  murder  in  the  first  degree,  they 
should  find  him  guilty  of  murder  in  the  second  degree,  if  the  jury  find  him  guilty 
of  murder,"  held  not  erroneous. 

3.  Same. 

But  an  instruction  that  "if  the  jury  have  a  reasonable  doubt,  after  considering 
the  evidence,  as  to  whether  or  not  the  defendant  is  guilty  of  murder  in  the  second 
degree,  they  should  find  him  guilty  of  manslaughter,"  is  equivalent  to  directing  a 
verdict  in  the  alternative,  and  is  manifest  error,  requiring  a  new  trial,  notwith- 
standing the  fact  that  the  jury  found  a  verdict  of  murder  in  the  second  degree. 

Appeal  from  district  court,  Deer  Lodge  county. 

Indictment  for  murder.     The  opinion  states  the  case. 

Cole  <j&  Whitehill,  for  appellant.     Robinson  &  8tapletont  for  respondent. 

McConnell,  C.  J.  The  appellant  in  this  case  was  tried  at  the  April  term, 
1887,  of  the  district  court  for  Deer  Lodge  county,  and  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  20  years1  imprisonment.  He  moved  in 
arrest  of  judgment  and  for  a  new  trial,  which  motions  were  overruled,  and 
he  has  appealed  in  error  to  this  court.  There  are  various  specifications  of 
error,  many  of  which  we  do  not  deern  it  necessary  to  notice. 

1.  The  motion  to  arrest  the  judgment  was  predicated  upon  the  ground  that 
the  indictment  does  not  show  that  any  criminal  offense  at  all  was  committed. 
The  charging  part  of  the  indictment  was  as  follows,  to- wit:  "The  grand 
jury  of  the  said  county,  duly  drawn,  impaneled,  sworn,  and  charged  to  in- 
quire into  public  offenses  committed  in  the  said  county,  upon  their  oaths  do 
present  and  say  that  one  Dennis  Manton,  late  of  the  county  of  Deer  Lodge, 
Montana  territory,  on  or  about  the  second  day  of  March,  A.  D.  1887,  was  then 
and  there,  at  the  county  of  Deer  Lodge  and  territory  of  Montana,  the  husband 
of  one  Susan  E.  Manton,  and  that  it  then  and  there  became  and  was  the  duty 
of  said  Dennis  Manton,  as  the  husband  of  the  said  Susan  E.  Manton,  to  pro- 
tect and  defend  her,  the  said  Susan  E.  Manton,  from  the  cold  and  inclemency 
of  the  weather,  and  he,  the  said  Dennis  Manton,  then  and  there  had  the 
means  to  provide  the  same,  and  she,  the  said  Susan  E.  Manton,  was  then  and 
there  weak,  feeble,  sick,  and  unable  to  walk,  did  then  and  there  feloniously, 
willfully,  purposely,  premeditatedly,  and  of  his  malice  aforethought,  leave  the 
said  Susan  E.  Manton  in  the  open  air,  at  night-time,  and  exposed  to  the  cold 
and  inclemency  of  the  weather;  and  did  then  and  there  feloniously,  willfully, 
purposely,  premeditatedly,  and  of  his  malice  aforethought,  wholly  neglect, 
omit,  and  refuse  to  protect  and  defend  the  said  Susan  E.  Manton  from  the 
cold  and  inclemency  of  the  weather,  or  to  procure  or  provide  any  clothing, 
covering,  or  shelter  whatsoever  for  the  said  Susan  E.  Manton,  and  neglecting 
and  leaving,  and  omitting  and  refusing,  to  protect  and  defend  the  said  Susan 
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E.  Manton  from  the  cold  and  inclemency  of  the  weather  as  aforesaid,  and  to 
provide  and  procure  clothing,  covering,  and  shelter  for  the  body  of  the  said 
Susan  E.  Manton,  the  said  Susan  E.  Manton  did  then  and  there  languish,  and, 
then  and  there  languishing  of  such  exposure,  leaving,  and  of  such  neglecting, 
omitting,  and  refusing  to  provide  clothing  and  shelter,  as  aforesaid,  did  then 
and  there  die.  And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
say  that  the  said  Dennis  Manton,  the  said  Susan  E.  Manton,  m  manner  and 
form  aforesaid,  feloniously,  willfully,  purposely,  premeditatedly,  and  of  his 
malice  aforethought,  did  kill  and  murder." 

This  indictment  charges,  in  substance,  that  the  defendant  was  the  husband 
of  the  deceased,  and  as  such,  owed  the  duty  of  protection;  that  she  was  weak, 
feeble,  sick,  and  unable  to  walk;  that  he  had  the  ability  to  take  care  of  her, 
but  that  he  left  her  exposed  in  the  night-time  to  the  cold  and  inclemency  of 
the  weather,  refusing  to  provide  her  with  clothing  and  shelter,  and  he  did 
this  feloniously,  willfully,  purposely,  premeditatedly,  and  of  his  malice  afore- 
thought, and  that  she,  "languishing  of  such  exposure,  leaving,  and  of  such 
neglecting,  omitting,  and  refusing  to  provide  clothing  and  shelter,"  did  die, 
and  that  thus  the  defendant  feloniously,  willfully,  purposely,  premeditatedly, 
and  of  his  malice  aforethought,  did  kill  and  murder  her.  The  proximate 
means  of  her  death  were  the  cold  and  inclemency  of  the  weather.  These  were 
allowed  to  do  their  work  of  destruction  by  the  criminal  negligence  of  the  de- 
fendant to  do  the  duty  of  protection,  which  he  owed  her  as  husband.  The 
point  is  made  by  the  counsel  of  defendant,  that  this  indictment  charges  no  crime 
known  to  the  law;  that  a  husband,  having  the  ability  to  protect  his  wife,  may 
stand  passively  by,  and  see  her  sick  and  weak  and  helpless,  refuse  to  help  her, 
and  allow  her  to  perish  under  the  influence  of  the  cold  and  inclemency  of  the 
weather;  and  this  negligence  was  the  result  of  malice,  this  refusal  to  help  the 
product  of  a  felonious,  willful,  premeditated  purpose.  There  is  no  charge  of 
an  assault  made;  none  that  he  exposed  her  to  the  inclemency  of  the  weather; 
but  he  finds  her  exposed  to  the  unpropitious  elements,  and  he  criminally  leaves 
her  there  to  die.  If  the  defendant  had,  by  his  own  acts,  subjected  her  to  the 
inclemency  of  the  weather,  there  would  be  no  doubt  but  that  he  would  be 
guilty  of  murder  if  she  had  died  from  the  exposure,  and  he  had  so  subjected 
her  unlawfully  and  with  malice  aforethought.  But  the  question  is,  when  he 
absolutely  does  nothing,  when  the  very  gravamen  of  the  charge  is  his  failure 
to  do  something,  can  he  be  guilty  of  murder  or  manslaughter  either?  She 
perishes  of  cold.  It  is  the  agent  which  causes  death.  He  might  have  pre- 
vented it,  but  he  wickedly  refused,  and  lets  her  die.  This  is  the  question  we 
have  to  consider. 

Bishop,  in  his  work  on  Criminal  Law,  (volume  2,  §  689,)  says,  in  relation 
to  the  degree  of  duty  which  renders  one  responsible  for  death  in  cases  of  neg- 
lect, that  "the  doctrine  on  this  subject  is  that  wherever  there  is  a  legal  duty, 
and  death  comes  by  reason  of  any  omission  to  discharge  it,  the  party  omitting 
it  is  guilty  of  a  felonious  homicide."  In  section  690,  discussing  the  same 
subject,  this  learned  author  says:  "If  a  man  neglects  to  supply  his  legiti- 
mate child  with  suitable  food  and  clothing,  or  suitably  provide  for  his  ap- 
prentice whom  he  is  under  legal  obligation  to  maintain,  and  the  child  or  ap- 
prentice dies  of  the  neglect,  he  is  guilty  of  a  felonious  homicide."  The  same 
author,  speaking  of  the  kinds  of  force  by  which  life  is  taken,  says  that "  when- 
ever the  volition,  of  whatever  kind,  put* forth  by  one  man,  results  in  the  death 
of  another  man,  the  former  is  to  be  charged  with  having  committed  the  homi- 
cide." And  it  is  immaterial  "whether  the  action  be  of  the  mind  or  of  the 
body;  whether  it  operates  solely  or  concurrently  with  other  things;  whether 
it  was  consented  to  by  the  person  on  whom  it  operated  or  not;  whether  it  was 
an  unlawful  confinement,  or  the  leaving  a  dependent  person  in  a  place  of  ex- 
posure, or  any  omission  of  duty  which  the  law  enjoins."   Section  682. 

Under  this  authority,  the  very  volition  of  the  defendant  by  which  he  was 
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led  to  refuse  aid  to  his'  wife  when  the  law  imposed  the  duty  Upon  him  to  pro- 
tect her,  is  transferred  to  the  violence  of  the  elements,  and  he  is  made  to  use 
their  forces,  and  is  responsible  for  the  death  which  they  immediately  caused. 
We  And  the  indictment  good  as  charging  a  felonious  homicide;  but  what  de- 
gree of  felonious  homicide  still  remains  to  be  decided. 

The  same  author  above  quoted,  says:  "Another  illustration  may  be  found 
in  cases  of  the  exposure  or  neglect  of  infants  or  other  dependent  persons.  If 
the  act  is  one  of  negligence,  not  clearly  showing  danger  to  the  life,  yet  if  death 
follows,  the  offense  is  only  manslaughter;  whereas,  if  the  exposure  or  neglect 
is  of  a  dangerous  kind,  it  is  murder.  Ordinarily,  if  a  husband  should  with- 
hold necessaries  from  his  wife,  and  she  dies,  it  will  be  only  manslaughter, 
since  this  act  is  not  so  immediately  dangerous  to  life  as  the  other.  Whether 
death  caused  by  neglect  is  murder  or  manslaughter  is  made  to  depend  on  the 
nature  and  character  of  the  neglect, " 

Rev.  St.  Mont.  p.  358,  §  18,  provides  that  "Murder  is  the  unlawful  killing 
of  a  human  being,  with  malice  aforethought,  either  express  or  implied.  The 
unlawful  killing  may  be  effected  by  any  of  the  various  means  by  which  death 
may  be  occasioned. "  Tested  by  this  definition,  we  think  there  is  no  doubt  but 
that  the  indictment  in  this  case  charges  murder.  The  death  is  charged  to  be 
the  result  of  his  felonious,  willful,  premeditated,  and  malicious  conduct  to- 
wards the  deceased.  If  a  man  willfully  abandons  his  wife  to  the  destruction 
of  the  elements  when  he  can  save  her,  or  criminally  neglects  to  shelter  her 
when  he  is  able  to  do  so,  and  leaves  her  to  perish  with  cold,  he  is  as  much  a 
murderer  as  if  he  had  assaulted  her  with  a  deadly  weapon,  and  inflicted  upon 
her  a  mortal  wound  of  which  she  died.  The  statute  says:  "The  unlawful 
killing  may  be  effected  by  any  of  the  various  means  by  which  death  may  be 
occasioned."  The  jury  having  acquitted  the  prisoner  of  murder  in  the  first 
degree,  it  is  not  necessary  to  inquire  whether  the  indictment  charges  that  de- 
gree of  crime;  but  it  charges  that  the  acts  which  caused  the  death  were  done 
unlawfully,  and  with  malice  aforethought,  and  this  makes,  at  least,  murder 
in  the  second  degree.  Territory  v.  McAndretas,  3  Mont.  158;  Territory  v. 
Stears,  2  Mont.  326.  And,  the  defendant  having  been  convicted  of  murder 
in  the  second  degree,  the  motion  in  arrest  of  judgment  was  properly  overruled. 

2.  Another  specification  of  error  was  the  refusal  of  the  court  to  give  in- 
struction No.  1  asked  by  counsel  for  the  prisoner.  Said  instruction  is  as  fol- 
lows, to-wit:  "You  are  instructed  that,  under  the  indictment  and  evidence 
in  this  case,  you  cannot  convict  the  defendant  of  the  crime  of  murder,  and 
the  only  offense  that  you  can  convict  the  defendant  of  is  manslaughter;  and 
you  cannot  convict  him  of  that  unless  you  find  from  the  evidence  that  the  de- 
fendant unlawfully  killed  or  caused  the  death  of  Susan  E.  Manton."  The  ef- 
fect of  this  instruction  was  to  direct  the  jury  that  they  could  not  convict  of 
any  higher  offense  than  manslaughter,  when  we  have  just  seen  that  the 
indictment  charges  the  offense  of  murder.  This  instruction  was  properly 
refused. 

3.  The  next  specification  of  error  is  the  exception  taken  to  the  instructions 
given  upon  the  request  of  the  prosecution.  There  are  39  of  them.  Nos.  5, 
6, 7,  and  8  state  the  law  on  the  subject  of  justifiable  homicide,  and,  as  abstract 
propositions  of  law,  are  correct,  but  wholly  inapplicable  to  the  facts  of  this 
case.  The  charge  is  that  the  defendant  killed  his  wife  by  purposely  and  neg- 
ligently allowing  her  to  lie  out  on  the  ice  during  a  February  night,  so  that 
she  perished  of  the  cold,  and  there  is  not  the  slightest  pretext  in  the  evidence 
going  to  justify  or  excuse  him,  if  he  did  it.  If  he  could  not  help  it,  or  did  all 
in  his  power  to  prevent  it,  then  there  is  no  homicide,  and  no  crime  to  be  ex- 
cused or  justified. 

Instructions  Nos.  34  and  35  are  as  follows,  to-wit:  "(34)  If  the  jury  have 
a  reasonable  doubt  as  to  whether  the  defendant  has  been  proved  l;y  th»  evi- 
dence guilty  of  murder  in  the  first  degree,  they  should  find  him  guilty  of  nr 
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der  in  the  second  degree,  if  the  jury  find  him  guilty  of  murder.  (35)  If  the 
jury  have  a  reasonable  doubt,  after  considering  the  evidence,  as  to  whether 
or  not  the  defendant  is  guilty  of  murder  in  the  second  degree,  they  should 
find  him  guilty  of  manslaughter."  In  the  first  of  these  instructions  the  jury 
are  told,  in  substance,  that  if  they  find  the  defendant  guilty  of  murder  at  all, 
and  have  a  reasonable  doubt  as  to  whether  he  is  guilty  of  murder  in  the  first 
degree,  they  should  convict  of  murder  in  the  second  degree.  There  is  no  error 
in  this.  But  in  the  next  instruction  they  are  told,  if  they  have  a  reasonable 
doubt  whether  the  defendant  is  guilty  of  murder  in  the  second  degree  or  not, 
then  they  should  convict  of  manslaughter.  This  is  manifestly  error.  The 
effect  of  both  instructions  is  to  say  to  the  jury:  "You  must  find  him  guilty 
of  one  of  the  three  degrees  of  felonious  homicide.  Try  him  first  for  murder. 
If  you  have  a  reasonable  doubt  whether  he  is  guilty  of  either  of  these,  then  you 
should  find  him  guilty  of  manslaughter."  This  error  is  so  apparent  that  it 
must  have  been  an  inadvertence  on  the  part  of  the  learned  judge  who  pre- 
sided in  the  court  below,  made  in  the  confusion  of  the  trial  when  he  had  50 
instructions  in  his  hands  for  consideration.  The  exceptions  to  the  instruc- 
tions given  for  the  prosecution  are  not  properly  taken.  They  are  too  general. 
There  is  no  doubt  but  that  if  an  exception  had  been  taken  to  instruction  35 
by  number,  pointing  out  the  error,  it  would  have  been  immediately  corrected. 
But  as  our  attention  was  not  called  to  these  exceptions  in  the  argument  of 
the  case,  and  as  the  error  complained  of  is  so  material,  we  have  decided  the 
case  upon  its  merits,  rather  than  upon  the  insufficiency  of  the  exceptions,  as 
we  might  have  done. 

The  10  instructions  given  at  the  request  of  the  defendant  correctly  and 
clearly  state  the  law,  so  far  as  they  go;  but  the  instruction  given  in  No.  35 
precludes  the  jury  from  acquitting  the  prisoner  upon  any  of  the  grounds 
stated  in  them.  It  is  not  a  sufficient  answer  to  this  error  that  the  jury  were 
not  influenced  by  it  because  they  found  the  prisoner  guilty  of  murder  in  the 
second  degree,  and  did  not  come  to  the  consideration  of  the  question  whether 
he  was  guilty  of  manslaughter.  It  is  impossible  to  tell  what  influence  this 
erroneous  instruction  had  on  the  minds  of  the  jury.  It  is  enough  to  know 
that  it  is  error,  and  might  have  influenced  them  to  the  prisoner's  prejudice. 

Let  the  case  be  reversed  and  remanded  for  a  new  triaL 
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Houghton  t>.  Allen.    (No.  12,047.)  ** 

(Supreme  Court  of  California.    Angust  5,  1887.) 

Mortgage— Validity— Mortgageable  Interest— Contract  for  Title. 

J.  and  R.  entered  into  an  agreement  to  sell  A.  certain  lots,  the  consideration  to 
he  paid  part  in  cash,  and  the  balance  in  installments  at  one  and  two  years.  By  the 
contract  it  was  provided  that,  if  A.  failed  to  pay  either  installment  when  due,  J. 
and  R.  would  be  released  from  performance  on  their  part, — time  being  of  the  es- 
sence of  the  contract;  but  in  such  case  it  was  the  duty  of  J.  and  R.  to  sell  the  lots 
at  auction  to  the  highest  bidder,  and  out  of  the  money  received  to  pay  off  the 
amount  still  due  on  the  contract,  and  expenses.  A.  went  into  possession  of  the 
lots,  built  a  house  thereon,  and  occupied  them  for  over  a  year.  Some  months  be- 
fore the  first  installment  became  due,  A.  mortgaged  the  lots  to  H.  The  mortgage 
was  duly  recorded.  About  five  months  after  the  execution  of  the  mortgage,  A 
gave  possesion  of  the  lots  to  D.,  and  requested  J.  to  make  the  deed  for  them  to  D.9 
which  he  did.  In  an  action  by  H.  to  foreclose  his  mortgage,  held,  that  A.  had  a 
mortgageable  interest  in  the  lots,  and  that  D.  took  them  subject  to  the  mortgage; 
J.  and  R.,  by  conveying  to  him  on  Au't  request,  having  waived  any  breach  of  the 
contract. 

Department  1.    Appeal  from  superior  court,  San  Francisco. 

Beatty,  Denson  &  Oatman,  for  appellant.    A,  P.  Catlin,  for  respondents. 

Paterson,  J.  On  August  22, 1870,  Jackson  and  Rulof  son ,  being  the  owners 
of  lots  6,  7,  and  8,  in  block  1,  in  the  town  of  Davisville,  executed  and  deliv- 
ered to  defendant,  Allen,  a  contract  agreeing  to  sell  said  lots  to  him  for  the 
sum  of  $250,  and  to  convey  the  same  on  the  twenty-second  day  of  August, 
1872.  The  sum  of  $50  was  paid  down,  and  the  balance  was  to  be  paid  in  two 
installments  of  $100  each,— one  August  22,  1871,  the  other  August  22,  1872. 
It  was  provided  that,  if  Allen  failed  to  make  either  of  said  payments,  then 
the  said  parties  of  the  first  part  should  be  wholly  released  from  performance 
on  their  part;  time  being  of  the  essence  of  the  contract.  "But  in  that  case," 
the  contract  reads,  "it  shall  be  the  duty  of  the  parties  of  the  first  part  to  sell 
the  above-described  premises  at  public  auction  to  the  highest  bidder  for  cash, 
and  out  of  the  moneys  received  from  such  sale  to  pay  and  discbarge  the 
amount  remaining  due  upon  this  contract,  and  the  expense  of  such  sale,  ren- 
dering the  overplus,  if  any,  to  the  said  party  of  the  second  part,  his  executors 
or  assigns."  In  default  of  payments,  Allen  was  to  peacefully  surrender  pos- 
session of  the  property,  but  until  breach  of  the  contract  he  was  to  occupy  and 
enjoy  the  use  of  the  premises.  The  agreement  was  not  recorded  until  July 
9,  1872;  but  immediately  after  the  execution  and  delivery  of  the  contract 
Allen  went  into  possession  of  the  property,  placed  a  house  thereon,  and  con- 
tinued to  occupy  and  enjoy  the  premises  until  on  or  about  January  12,  1872. 
On  April  6, 1871,  Allen  executed  and  delivered  to  plaintiff  the  mortgage  re- 
ferred to  in  the  complaint,  and  which  includes  the  said  lots  6,  7,  and  8.  This 
mortgage  was  recorded  April  7, 1871.  Allen  made  no  payment  of  the  purchase 
price  except  the  first  one,  $50. 

On  or  about  the  twelfth  day  of  January,  1872,  the  defendant  Allen  surren- 
dered the  possession  of  the  said  lots  6,  7,  and  8  to  the  defendant  William 
Dresbach,  and  wrote  a  letter  to  the  said  J  P.  Jackson,  requesting  him  to 
convey  the  said  property  to  William  Dresbach  instead  of  to  him,  (Allen ;) 
and  on  the  twelfth  day  of  January,  1872,  the  said  Jackson  made,  executed, 
and  delivered  to  the  said  Dresbach  a  deed  of  said  lots,  which  contained  this 
recital:  "The  premises  now  herein  conveyed  being  the  same  for  which  a  bond 
for  deed  was  heretofore  given  to  Thomas  Allen,  and  this  conveyance  is  now 
made  to  said  Dresbach  at  the  instance  and  request  of  said  Allen."  This  deed 
was  recorded  February  24, 1872.  The  debt  that  was  secured  by  the  mortgage 
of  April  6,  1871,  was  never  paid,  and  in  due  time  the  mortgagee  (plaintiff 
herein)  brought  his  suit  to  foreclose  bis  mortgage,  making  Allen  and  Dres- 
bach defendants.  Allen  suffered  default,  and  Dresbach  answered,  averring 
v.  14p.no.  11 — 41 

•Reversed  In  banc.    See  16  Pac.  582,  75  CaL  10* 
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that  prior  to  April  6, 1871,  the  title  to  the  lots  in  controversy  was  in  John  P. 
Jackson ;  that  Jackson  had  deeded  to  him,  and  that  he  held  a  good  title  to  the 
lots,  free  from  and  not  subject  to  plaintiff's  mortgage.  The  court  concluded 
that  said  lots  6,  7,  and  8  were  not  subject  to  the  lien  of  the  mortgage,  and 
judgment  was  entered  accordingly. 

The  interest  held  by  Allen  at  the  time  he  executed  the  mortgage  to  plain- 
tiff was  the  subject  of  mortgage.  Section  2947  of  the  Civil  Code  provides 
that  "any  interest  in  real  property  which  is  capable  of  being  transferred  may 
be  mortgaged. "  and  the  interest  of  one  who  holds  a  contract  or  bond  for  title 
is  within  the  rule  of  law  thus  declared.  Jones  v.  Lapham,  15  Kan.  540; 
Loughlin  v.  Braley,  25  Kan.  147;  Crane  v.  Turner,  67  N.  Y.  437;  Smith  v. 
Patten,  12  W.  Va.  541;  2  Story,  Eq.  Jur.  §  1021. 

Under  the  contract,  Allen  had  been  put  in  possession  of  the  premises  by  the 
vendors.  He  had  made  one  payment,  built  a  house  on  the  land,  and  at  the 
time  he  executed  the  mortgage  had  at  least  four  months1  undisturbed  posses- 
sion before  him.  When  he  delivered  possession,  and  requested  his  vendors 
to  make  the  deed  to  Dresbach,  he  still  held  the  undisturbed  possession  of  the 
lots.  The  recitals  in  the  deed  from  Jackson  to  Dresbach,  and  the  possession 
of  Allen  which  was  delivered  by  him  to  the  latter,  were  sufficient  to  put 
Dresbach  upon  inquiry,  and  to  charge  him  with  notice  of  the  facts,  notwith- 
standing the  fact  that  the  contract  was  not  at  that  time  of  record.  The  trans- 
action was,  in  effect,  a  sale  by  Allen  and  Jackson  to  Dresbach,  with  full 
notice  of  the  contract  and  of  Houghton's  lien,  and  Dresbach  thereafter  stood 
in  no  better  position  to  defeat  the  lien  of  plaintiff  than  Allen  would  if  he  had 
completed  the  purchase. 

It  is  claimed  by  respondent  that  the  mortgageable  interest  held  by  Allen 
was  subject  to  be  determined  in  the  event  of  a  breach;  that  this  interest  ceased 
upon  failure  to  pay  the  installment  due  August  22, 1872;  and  that  Allen's  re- 
quest to  Jackson  to  convey  to  Dresbach  was  a  waiver  of  his  right  to  require 
a  sale  at  auction.  But  so  long  as  Jackson  was  satisfied  to  allow  Allen  to  re- 
main in  possession  without  payment  of  the  first  installment,  there  was  no 
breach  of  the  contract  and  no  determination  of  the  interest  held  by  Allen.  So 
far  as  the  record  shows,  there  was  no  demand  made  upon  Allen  for  the  in- 
stallment due  August  22, 1871 ,  or  refusal  on  his  part  to  pay.  By  acting  upon 
Allen's  request  to  convey  to  Dresbach,  Jackson  recognized  the  right  of  Allen 
to  control  the  deed,  and  this,  of  itself,  was  a  waiver  of  the  forfeiture  for  non- 
payment. Under  these  circumstances,  Jackson  could  not  complain  and  the 
rights  of  Dresbach  could  not  be  enlarged  over  those  of  Jackson  in  consequence 
of  the  deed  from  the  latter  to  the  former.  Baker  v.  Bishop  Hill  Colony,  45 
111.  264. 

We  do  not  think  that  Allen  could  waive  any  right  under  the  agreement, 
after  the  execution  and  delivery  of  the  mortgage,  which  would  operate  to  di- 
vest the  mortgagee  of  his  security.  After  pledging  all  the  rights  he  held  un- 
der the  contract  to  Houghton  as  security  for  the  payment  of  his  obligation  to 
him,  he  could  not  in  equity  destroy  the  effect  of  that  security  by  a  voluntary 
surrender  or  waiver  which  had  neither  consent  nor  consideration  to  support 
it.  It  may  be  admitted,  as  claimed  by  respondent,  that,  as  between  vendor 
and  vendee,  the  vendor,  after  refusal  by  the  vendee  to  complete  the  purchase, 
may  sell  and  may  recover  possession ;  that  the  vendee,  refusing  to  go  on  with 
his  payments,  after  paying  part,  forfeits  the  payments  made,  and  the  vendor 
may  bring  ejectment  or  alienate;  and  also  that  time  was  of  the  essence  of  this 
contract.  All  these  contentions  may  be  conceded,  yet  the  facts  remain  that 
the  vendors  here  acquiesced  in  the  continued  possession  of  the  property  by  the 
vendee,  and  recognized  his  rights  under  the  contract  to  control  the  deed;  that 
while  rightfully  in  possession  under  contract  for  title,  and  before  the  lapse  of 
time  for  payment  of  installments,  he  had  mortgaged  the  premises  to  plain- 
tiff, and  that  Dresbach  knew  or  had  notice  of  all  these  facts. 
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In  speaking  upon  the  question  of  the  rights  of  parties  similarly  situated, 
but  under  a  parol  agreement  to  purchase,  the  New  Jersey  court  of  chancery 
said:  "They  (the  purchasers  by  parol)  did  not  pay  the  $500,  as  was  stipulated 
by  the  agreement,  on  the  first  of  April.  But  in  May  they  paid  upward  of 
$900,  and  Allen  (vendor)  accepted  and  thereby  waived  all  difficulty  as  to  time. 
They  had  a  rifrht  to  a  conveyance  of  the  property  upon  their  securing  the  bal- 
ance of  the  purchase  money  according  to  the  agreement.  Can  there  be  a  doubt 
but  that  they  might  have  assigned  their  benefit  in  this  agreement  to  the  com- 
plainants and  placed  them  in  their  stead  in  their  relationship  to  the  property, 
and  as  to  their  right  of  conveyance  from  Allen?  If  such  an  assignment 
would  have  been  valid,  and  could  have  been  enforced  in  equity,  I  cannot  see 
how  the  mortgage  can  be  invalid.  *  *  *  They  had  a  beneficial  agreement, 
which,  beyond  all  doubt,  they  had  the  right  to  assign.  They  meant  to  do  this, 
and  to  carry  out  that  intention  executed  the  mortgage  in  question.  This 
court  will  not  permit  them  to  defeat  that  intention,  and  defraud  other  parties 
upon  the  technical  ground  that  there  was  no  title  or  estate  vested  in  them  to 
mortgage.  The  equities  of  the  complainants  under  the  mortgage  were  that 
they  had  the  right,  if  the  Armitages  (purchasers)  refused  to  fulfill  the  agree- 
ment with  Allen  themselves,  to  assume  his  position,  and  redeem  the  prop- 
erty. Neither  Allen  nor  the  Armitages  could  defeat  that  right.  If  Allen  had 
called  upon  them  to  carry  out  the  agreement,  and  they  had  refused  or  neg- 
lected, he  might  then  have  disposed  of  the  property  free  from  their  lien.  But 
he  could  not  covertly  or  without  notice  to  them  defeat  their  mortgage,  or, 
rather,  deprive  them  "of  their  equities. "  Sinclair  v.  Armitage,  12  N.  J.  Eq.  177. 

And  so  in  this  case,  while  a  mortgage  in  this  state  is  not  an  assignment, 
and  while  we  do  not  think  that  the  vendor  or  any  one  else  was  bound  to  no- 
tify the  plaintiff,  or  call  upon  him  to  carry  out  the  agreement,  yet  the  parties, 
Jackson,  Allen,  and  Dresbach,  could  not  hy  an  agreement  among  themselves 
deprive  the  plaintiff  of  his  equities,  among  which  was  the  right  to  have  the 
property  sold  at  auction  to  the  highest  bidder,  in  case  of  default  in  making 
payments,  and,  after  payment  of  the  balance  due  upon  the  contract,  have  the 
overplus,  if  any,  applied  to  the  satisfaction  of  the  mortgage.  Plaintiff  had 
the  right  to  assume  that  the  contract  would  be  carried  out  in  all  respects,  and 
the  purchaser,  not  being  in  default  at  the  time  of  the  execution  and  delivery 
of  the  mortgage,  could  not  stipulate  away  this  right,  after  receiving  plaintiff's 
money  ($921.75)  upon  the  faith  and  security  of  the  contract. 

Judgment  reversed,  with  directions  to  the  court  below  to  modify  the  decree 
of  foreclosure  and  sale  so  as  to  include  said  lots  6,  7,  and  8,  and  to  have  the 
proceeds,  or  so  much  as  may  be  necessary,  applied  to  the  satisfaction  of  plain- 
tiff's mortgage. 

We  concur:    McKinstry.  J.;  Temple,  J. 


Wermer  t>.  McNulty  and  others. 
(Supreme  Cbwrt  of  Montana.    July  19,  1887.) 

1.  Mining — Location  of  Claim— Notice— Affidavit. 

Under  Rev.  Rt.  Mont.  5th  Div.Gen.  Laws.  p.  590,  f  873,  providing  that  locators  of 
mining  claims  shall,  within  20  days  after  discovery,  make  and  file  for  record  an  af- 
fidavit describing  such  claim  in  the  manner  prescribed  by  the  United  States  laws,  a 
party  may  make  the  declaration  required  by  the  statute  upon  information  supplied 
by  an  agent  and  joint  locator,  and  without  having  personally  seen  or  discovered 
the  lode,  and  may  sign  such  agent's  name  with  his  own  to  the  affidavit  as  joint 
locator. 

2.  Same— Discovery— Instruction. 

In  an  action  involving  the  title  to  a  mining  claim  an  instruction  on  the  question 
of  discovery  as  follows:  "It  is  not  necessary  that  the  work  by  which  the  discov- 
ery vein  or  lead  is  discovered  and  made  visible  should  be  made  by  the  locators.    It 
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is  sufficient  if,  at  the  time  of  the  location,  the  vein  or  lead  is  exposed  to  view,  and 
its  existence  shown  by  the  locator,  for  these  facts  wonld  be  equivalent  to  discov- 
ery,"— is  correct  if  accompanied  by  other  instructions  fully  setting  forth  the  law  on 
other  points. 

Appeal  from  district  court,  Silver  Bow  county. 

Ejectment.     The  opinion  slates  the  case. 

Thomas  L.  Napton,  for  appellant.     Cole  &  Scallon,  for  respondent. 

McConnell,  C.  J.  This  is  an  action  of  ejectment  brought  under  section 
2326,  Rev.  St.  U.  S.,  to  contest  the  right  of  the  defendants  to  a  patent  to  a 
"certain  tract  and  parcel  of  land  and  mining  ground  situated  in  the  Summit 
Valley  mining  district,  in  Silver  Bow  county,"  Montana,  called  by  the  plain- 
tiff the  "Jennie  Dell  Lode  Mining  Claim, "  and  by  the  defendants  the  "Beauty 
Quartz  Lode  Mining  Claim.'1  Upon  the  trial  the  plaintiff  introduced  a  notice 
of  location,  duly  verified  by  oath,  and  in  all  other  respects  complying  with  the 
provisions  of  the  laws,  both  of  the  United  States  and  of  this  territory,  bearing 
date  January  1,  1886,  and  the  defendants  likewise  introduced  a  notice  of  loca- 
tion, which  equally  complied  with  such  laws,  but  of  a  later  date  than  that  of 
the  plaintiff. 

It  is  conceded  that  this  made  a  prima  facie  right  of  the  plaintiff  to  recover 
in  this  action.  But,  at  this  stage  of  the  trial,  the  defendants  introduced  the 
plaintiff  as  a  witness,  who  testified  as  follows,  to-wit:  "I  reside  in  Butte  City, 
M.  T.,  and  have  resided  in  Walkerville  for  four  years,  and  put  in  several  sum- 
mers in  prospecting.  I  signed  and  made  affidavit  to  the  location  notice  of  the 
Jennie  Dell  lode  location,  the  property  I  brought  suit  to  recover  in  this  action. 
I  swore  to  the  affidavit,  on  information  and  belief,  on  the  first  day  of  January, 
1886.  This  information  I  got  from  Hutchinson  and  Batram.  I  signed  the 
name  of  Hutchinson  to  the  notice  of  location.  He  told  me  about  it  on  the  first 
of  January,  1886.  I  was  first  on  this  ground  in  February  or  March,  1886, — 
some  time  after  I  had  sworn  to  the  notice  of  location.  I  was  on  that  ground 
years  ago.  This  is  the  only  notice  of  the  location  of  the  Jennie  Dell  lode  min- 
ing claim,  and  the  only  one  we  base  our  claim  upon  to  the  ground  in  dispute 
in  this  cause.  Hutchinson  never  swore  to  the  affidavit,  nor  signed  it.  I 
signed  his  name.  My  own  name  and  Hutchinson's  were  on  the  notice  as  lo- 
cators. We  were  both  locators,  and  Hutchinson  was  my  agent."  Upon  the 
introduction  of  this  evidence,  the  defendants,  by  their  attorneys,  "moved  the 
court  to  strike  from  the  testimony  in  the  case  the  said  notice  of  location  of  the 
Jennie  Dell  lode  mining  claim,  for  the  reason  that  it  was  never  sworn  to  by 
the  discoverer  or  discoverers  of  said  claim,  or  any  one  authorized  by  them,  or 
the  laws  of  Montana  territory,  in  reference  to  making  and  filing  a  declaratory 
statement,  in  giving  a  notice  of  location,  as  provided  by  law."  This  motion 
was  disallowed,  to  which  defendants  excepted.  There  were  verdict  and  judg- 
ment for  plaintiff,  and  the  appellants  bring  the  case  here,  because  of  the  al- 
leged error  above  set  forth,  and  because  of  alleged  error  in  the  instructions 
given  to  the  jury.     The  appeal  is  taken  alone  on  the  judgment  roll. 

Rev.  St.  Mont.  5th  Div.  Gen.  Laws,  p.  590,  §  873,  provide  that  "any  per- 
son or  persons  who  shall  hereafter  discover  any  mining  claim  upon  any  vein 
or  lode,  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  de- 
posits, shall  within  twenty  days  thereafter  make  and  file  for  record,  in  the 
office  of  the  recorder  of  the  county  in  which  said  discovery  is  made,  a  declara- 
tory statement  thereof,  in  writing,  on  oath,  before  some  person  authorized  by 
law  to  administer  oaths,  describing  such  claim  in  the  manner  prescribed  by 
the  laws  of  the  United  States."  The  evidence  of  Wermer  shows  that  Hutch- 
inson and  he  were  joint  locators  of  the  Jennie  Dell  lode;  and  it  may  be  fairly 
inferred  from  his  statement  that  Hutchinson  discovered  it  as  his  agent;  that 
it  was  located  in  the  names  of  both  of  them;  that  Hutchinson  informed  him 
of  said  discovery  on  the  first  day  of  January,  1886,  and  thereupon  he  (Wer- 
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mer)  made  out  the  declaratory  statement  thereof  in  writing,  describing  such 
claim  in  the  manner  provided  by  the  laws  of  the  United  States,  and  affixed  to 
it  the  proper  affidavit,  signing  his  own  name  and  that  of  Hutchinson  to  it, 
swearing  to  it  himself  upon  the  information  furnished  by  Hutchinson  and 
one  Batram. 

It  is  insisted  by  counsel  for  appellant  that  thisoath  is  void,  for  the  reason 
that  the  party  making  it  did  not  himself  see  or  view  the  ground  until  two  or 
three  months  after  making  the  oath ;  that  the  oath  required  by  the  statute 
must  be  made  at  least  by  a  discoverer  who  knows  the  facts  sworn  to  of  his 
own  knowledge,  and  not  made  upon  information  and  belief;  and  that  this 
statute,  being  for  the  acquisition  of  title,  should  be  strictly  construed.  We 
do  not  assent  to  this  proposition,  but  hold  that  the  respondent  could  lawfully 
make  the  affidavit  under  the  facts  of  this  case.  Hutchinson  and  respondent 
both  made  the  location.  They  were  tenants  in  common  in  the  claim.  Each 
was  the  agent  of  the  other  in  all  matters  pertaining  to  their  joint  interests. 
Hutchinson  discovered  the  claim,  in  the  strict  literal  sense  of  that  word,  by 
personally  viewing  the  lode  or  lead  of  precious  metal.  He  informed  respond- 
ent of  the  discovery,  and  was  his  agent  in  making  it.  The  location  was 
made  in  their  joint  names;  and,  under  these  circumstances,  the  respondent 
might  well  make  the  oath  to  the  declaratory  statement  upon  information  and 
belief.  The  statute  provides  simply  for  an  oath  in  writing.  It  does  not  say 
that  it  shall  be  made  upon  the  personal  knowledge  of  the  affiant.  It  is  not 
usual  to  require  such  strictness,  unless  the  statute  prescribing  the  oath  ex- 
pressly requires  it.  The  object  of  recording  the  declaratory  statement  is  to  give 
the  public  notice  that  a  location  has  been  made;  and  the  object  of  requiring  an 
oath  was  to  prevent  fraud,  by  subjecting  the  locator  to  the  penalties  of  per- 
jury if  he  swore  falsely  and  corruptly.  If  the  affiant  in  such  cases  swears 
falsely  and  corruptly,  he  will  be  as  much  amenable  to  the  penalties  of  the  law 
denounced  against  perjury  as  if  he  had  made  the  oath  upon  his  own  alleged 
personal  knowledge;  and  the  mere  fact  that  the  oath  is  absolute  in  form, 
when  in  fact  it  was  made  upon  information  and  belief,  does  not  invalidate  it. 
12  Myer,  Fed.  Dec.  §  1047. 

In  the  case  of  Gore  v.  McBrayer,  18  Cal.  582,  the  court  say:  "As  the  title 
comes  from  appropriation  made  in  accordance  with  the  mining  rules  and  cus- 
toms, and  as  it  is  not  necessary  that  a  party  should  personally  act  in  taking 
up  a  claim,  or  in  doing  the  acts  required  to  give  evidence  of  the  appropria- 
tion, or  to  perfect  the  appropriation,  it  would  seem  that  such  acts  as  these  are 
valid  to  give  title  to  the  claimant."  In  this  case,  McBrayer  and  Gore  made 
a  parol  agreement  that  the  latter  should  go  on  a  prospecting  tour,  and  all  the 
mineral  land  he  might  discover  should  be  the  property  of  both,  with  others 
who  were  parties  to  the  agreement.  McBrayer  discovered  a  mine,  and  duly 
staked  it,  and  put  up  a  notice  in  his  own  name  and  Gore,  with  others.  After- 
wards he  took  down  this  notice,  and  put  up  another,  but  left  out  the  name  of 
Gore.  The  court  held  Gore  entitled  to  his  interest  in  the  mine ;  in  other  words, 
that  the  discovery  and  location  may  be  made  by  an  agent.  The  eyes  of  the 
agent  are  in  law  the  eyes  of  the  principal. 

We  further  observe  that  the  act  of  congress  does  not  require  that  the  notice 
of  location  should  be  verified  by  oath.  Section  2324,  Rev.  St.  U.  S.  This  is 
an  additional  burden  imposed  upon  the  locator  of  a  mining  claim  by  the  terri- 
torial legislature.  The  original  act,  creating  the  territorial  government,  pro- 
vides that  the  legislative  power  of  every  territory  shall  extend  to  all  rightful 
subjects  of  legislation  not  inconsistent  with  the  constitution  and  laws  of  the 
United  States;  but  no  law  shall  be  passed  interfering  with  the  primary  dis- 
posal of  the  soil.  Rev.  St.  U.  S.  §  1851.  It  is  not  necessary  for  us  in  this 
case  to  inquire  whether  the  territorial  legislature  went  beyond  its  constitu- 
tional authority  in  imposing  these  additional  burdens  upon  locators  of  mining 
claims;  but,  if  it  did  not,  the  closeness  with  which  it  trenched  upon  such  au- 
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thority  may  well  be  considered  as  a  persuasive  reason  why  the  courts  should 
so  construe  them  that  they  shall  not  be  more  burdensome  than  can  be  reason- 
ably helped. 

2.  It  is  urged  that  the  court  erred  in  the  instructions  given  to  the  jury,  and 
we  are  referred  to  instruction  No.  2  as  particularly  erroneous.  It  is  as  fol- 
lows, to-wit:  "It  is  not  necessary  that  the  work  by  which  the  vein  or  lead 
was  discovered  and  made  visible  should  be  made  by  the  locators.  It  is  suffi- 
cient if,  at  the  time  of  location,  the  vein  or  lead  is  exposed  to  view,  and  its 
existence  known  by  the  locator;  for  these  facts  would  be  equivalent  to  a  dis- 
covery." This  instruction  is  said  to  be  erroneous,  because  the  statute  re- 
quires, as  a  prerequisite  to  recordation,  one  well-defined  wall  rock.  This  very 
instruction  had  already  been  given  to  the  jury,  in  an  instruction  which  un- 
dertook to  give,  and  did  give,  all  the  requirements  of  the  law  necessary  to  a 
valid  location  of  a  mining  claim ;  and  the  instruction  criticised  was  given 
specially  to  define  what  was  necessary  to  constitute  a  discovery  of  a  mine. 

This  court,  in  the  case  of  Kennon  v.  Gilmer,  5  Mont.  257,  5  Pac.  Rep.  847, 
say:  "The  instructions  to  the  jury  must  be  taken  as  a  whole,  and  must  not 
contradict  or  be  inconsistent  with  each  other.  There  is  no  such  thing  as  a 
plaintiff's  or  defendant's  instruction.  The  instructions  proceed  from  the 
court,  and  ought  to  cover  the  whole  case  as  made  in  the  testimony.  It  is  not 
expected  that  all  of  the  law  can  be  given  in  one  instruction,  and  so  the  in- 
structions must  be  considered  as  a  whole;  and  if,  when  so  considered,  they 
cover  the  entire  case,  and  no  more,  and  make  a  harmonious  whole,  not  inap- 
plicable or  inconsistent  with  each  other,  that  is  sufficient."  And  we  may  add 
that  the  jury  will  be  presumed  to  have  read  all  the  instructions,  and  given 
each  one  due  consideration. 

Let  the  judgment  below  be  affirmed,  with  costs. 


Owsley  v.  Warfield  and  another. 

(Sujireme  Court  of  Montana.    July  22,  1887.) 

Appeal— Records— Index  op  Transcript. 

In  Montana,  if  the  transcript  on  appeal,  whether  printed  or  in  writing,  docs  not 
comply  with  supreme  court  rule  5,  requiring  an  alphabetical  index  of  its  coutents, 
specifying  the  page  of  each  separate  paper,  order,  or  proceeding,  and  with  rule  7, 
requiring  each  paper  to  be  separately  inserted,  the  appeal  will  be  dismissed,  with 
costs. 

Appeal  from  district  court,  Silver  Bow  county. 

Robinson  &  Stapleton,  for  appellants.     Cole  &  McBride,  for  respondent. 

McLeary,  J.  The  transcript  in  this  case  is  printed  in  the  form  of  a  neat 
pamphleti  with  pages  about  the  size  of  those  in  the  Montana  Reports.  This 
practice  is  commendable,  and  is  especially  permitted  by  rule  7  of  the  supreme 
court.  But  the  printing  of  the  transcript  does  not  dispense  with  other  re- 
quirements prescribed  by  the  rules  in  relation  to  the  manner  in  which  it  shall 
be  prepared.  Rule  4  prescribes  the  method  of  preparing  the  transcript  when 
not  printed,  and  all  of  these  requirements  should  be  complied  with.  Rule  5 
requires  the  transcript  to  contain  an  alphabetical  index  of  its  contents,  speci- 
fying the  page  of  each  separate  paper,  order,  or  proceeding.  Rule  7  provides 
that  each  paper  shall  be  separately  inserted. 

In  the  transcript  herein  filed  no  index  is  contained  or  appended;  nor  is  the 
case  even  properly  entitled,  there  being  nothing  to  show  which  party  is  ap- 
pellant and  which  respondent.  The  papers  and  orders  are  run  together,  with- 
out any  indication  where  one  ends  and  the  other  begins.  It  is  impossible  to 
say  whether  the  proceedings  are  chronologically  arranged  or  not,  so  confused 
and  mixed  do  they  appear.  Several  pages  are  repeated,  without  any  shadow  of 
an  excuse  for- so  doing.     It  seems  that  one  bill  of  exceptions,  containing  vari- 
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ous  rulings  and  objections,  is  inserted,  though  it  was  never  signed  by  the  judge, 
of  the  court,  and  then  the  same  bill  of  exceptions,  presumably  with  correc- 
tions, is  signed  by  the  judge,  and  inserted  also,  although  it  would  have  been 
next  to  impossible  to  discover  this  had  it  not  been  for  the  suggestion  in  re- 
spondent's brief.  Rule  9  provides  that  transcripts  which  fail  to  comply  with 
the  rules  shall  not  be  tiled  by  the  clerk;  but,  as  this  one  was  printed  in  very 
neat  typography,  doubtless  the  clerk  did  not  subject  it  to  a  very  critical  exam- 
ination. Repeated  threats  have  been  made  by  this  court  to  enforce  these  rules, 
and  perhaps  long  indulgence  and  forbearance  have  induced  persons  to  believe 
that  the  rule  was  to  be  invoked  merely  in  terrorem.  But  the  time  has  come 
to  begin  the  enforcement  of  these  rules  in  earnest. 

For  non-compliance  with  the  rules  of  this  court,  this  appeal  is  dismissed, 
with  costs  to  be  taxed  against  the  appellants. 


Territory  v.  Jasper  and  another. 

(Supreme  Court  of  Montana.    July  13,  1887.) 

Fornication — Evidence  as  to  being  Unmarried. 

Upon  trial  of  an  indictment  for  fornication,  under  section  146,  Crim.Laws  Mont., 
(division  4,  Rev.  St.  1879,)  providing  that  "if  any  unmarried  man  shall  live  and 
cohabit  with  an  unmarried  woman,"  etc.,  it  is  sufficient  for  the  prosecution  to 
show  that  at  the  time  of  the  alleged  offense  the  parties  were  not  intermarried.  It 
is  not  necessary  to  go  further,  and  show  that  they  were  not  married  to  sohie  other 
person.     Territory  v.  Whitcomb,  1  Mont.  359,  distinguished. 

Appeal  from  district  court,  Yellow  Stone  county. 

S.  H.  Wilde,  for  appellants.    Mr.  McGinnis,  for  respondents. 

Galbraith,  J.  This  is  an  appeal  from  an  order  sustaining  a  motion  to 
dismiss  the  prosecution,  for  the  reason  that  the  appellant  had  failed  to  estab- 
lish by  proof  a  material  allegation  of  the  indictment.  The  indictment  alleged 
that  the  respondents  were  guilty  of  the  offense  of  fornication,  in  violation  of 
section  146,  Crim.  Laws,  (division  4*  Rev.  St.  1879.)  This  section,  among 
other  things,  provides  that,  "if  any  unmarried  man  shall  live  and  cohabit  with 
an  unmarried  woman,"  it  shall  be  a  misdemeanor.  The  allegation  of  the  in- 
dictment was  that,  at  the  time  and  place  mentioned  therein,  Leslie  E.  Jasper, 
"an  unmarried  man,  and  Ellen  Sims,  an  unmarried  woman,  on  divers  days, 
times,  and  occasions,  at  and  before  the  time  last  aforesaid,  did  willfully  and 
unlawfully  bed,  cohabit,  and  live  together,  and  have  carnal  knowledge  of 
each  other,  without  then  and  there  being  married,  and  did  then  and  there  com- 
mit fornication." 

The  testimony  in  the  record  discloses,  and  the  motion  substantially  admits, 
that  the  respondents  were  not  intermarried,  but  it  insists  still  further  that 
the  prosecution  must  show  that  they  were  not  married  to  some  other  person* 
It  is  true  that  where  parties  are  living  and  cohabiting  together  in  an  open 
and  notorious  manner,  in  the  absence  of  any  testimony  to  show  that  they 
were  not  married  to  each  other,  the  presumption  is  that  they  are  living  to- 
gether lawfully.  But  where  the  proof  is  that  they  are  not  married  to  each 
other,  and  yet  are  living  together,  to  hold  that  the  prosecution  must  prove 
further  they  are  net  guilty  of  another  public  offense,  viz.,  adultery,  by  show- 
ing that  they  are  not  married  to  any  other  person,  is  presuming  that  they  are 
guilty  of  adultery.  It  is  requiring  that  the  prosecution  shall  prove  a  nega- 
tive, viz.,  that  they  are  not  committing  adultery.  When  the  proof  has  estab- 
lished the  fact  that  the  parties  are  living  together  unlawfully,  not  being  mar- 
ried to  each  other,  as  in  this  case,  this  by  itself  makes  out  the  crime  of  forni- 
cation. The  presumption,  in  the  absence  of  proof  of  marriage,  is  that  per- 
sons are  single  and  unmarried.  Marriage  must  be  proved,  not  presumed. 
Therefore,  when  the  only  evidence  is  that  the  persons  prosecuted  are  living 
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together  unlawfully,  and  there  is  no  proof  of  marriage,  this  presumption  at- 
taches, and  the  offense  is  fornication.  To  require  the  prosecution  to  prove 
marriage  of  either  of  the  parties  to  any  other  person  is  to  exact  proof  of  a 
negative,  which  would  be  often  impossible.  The  means  of  such  proof  are 
almost  wholly  in  the  power  of  the  party  accused.  Such  a  requirement  would 
virtually  annul  the  above  law,  so  far  as  it  relates  to  unmarried  persons,  and 
defeat  the  legislative  will. 

This  view  of  the  case  does  not  necessarily  conflict  with  that  of  this  court  in 
Territory  v.  Whitcomb,  1  Mont.  359.  In  that  case  the  decision  of  the  court 
was  based  upon  the  failure  of  the  prosecution  to  show  that  the  defendants 
were  not  married  to  each  other.  But  in  that  case  the  judge  rendering  the 
opinion  of  the  court  used  the  following  language:  "Even  the  married  condi- 
tion of  either  of  the  parties  would  change  the  nature  of  the  crime;  so  that  the 
married  or  unmarried  condition  of  these  defendants,  or  either  of  them,  was  a 
most  material  inquiry  upon  the  trial,  and  the  absence  of  any  proof  upon  the 
subject  renders  a  conviction  legally  impossible."  It  is  evident  that  this  lan- 
guage may  have  easily  misled  the  court  below  in  sustaining  this  motion.  But 
in  so  far  as  this  language  may  be  construed  to  mean  that  where  parties  are 
shown  to  be  living  together  unlawfully,  and  not  married  to  each  other, 
the  prosecution  must  introduce  evidence  proving,  or  tending  to  prove,  that 
they,  or  either  of  them,  are  not  married  to  another  person  or  persons,  is  er- 
roneous. 

The  action  of  the  court  in  sustaining  the  motion  to  dismiss  is  reversed, 
with  costs. 


Hartman,  Probate  Judge  of  Gallatin  Co.,  as  Trustee  of  the  Town-Site  of 

Cooke,  v.  Sjiith  and  others. 

(Supreme  Court  of  Montana.    July  18,  1887.) 

1.  Public  Lands— Mining  Lands— Mill-Site— Town-Site— Patents. 

In  1882,  defendants  located  on  the  public  domain  a  mill-site  of  five  acres  as  ap- 
purtenant to  a  certain  quartz  lode  mining  claim,  the  land  being  non -mineral  and 
n  on  -contiguous  to  said  lode,  and  there  being  no  question  as  to  the  regularity  of 
such  location,  under  the  provisions  of  section  2337,  Rev.  St.  U.  S.  Upon  this  mill- 
site  they  erected  a  cabin,  which  they  used  for  storing  tools,  and  as  an  ore-house  for 
the  ore  taken  from  the  mine.  In  1*884,  plaintiff,  as  trustee,  filed  application  for  a 
survey  and  patent  of  a  town-site,  and  included  therein  the  mill-site  of  defendants, 
received  his  receipt  from  the  land-office,  and  proceeded  to  dispose  of  lots.  In  1885, 
defendants  applied  for  a  patent  for  their  lode,  including  the  mill-site.  Plaintiff 
thereupon  brought  suit  to  determine  his  rights  in  such  site.  Held,  that  the  use  and 
occupation  of  the  mill-site  by  the  defendants  was  of  a  character  sufficient  to  bring 
it  within  the  provisions  of  section  2337,  Rev.  St.  U.  S.f  regarding  the  use  and  occu- 
pation of  sucn  land  "for  mining  or  milling  purposes,"  and  that  they  were  entitled 
to  a  patent  therefor. 

2.  Same — Decisions  of  Land  Commissioner. 

In  controversies  of  this  character,  the  decision  of  the  land  commissioner  is  not 
binding  on  the  court. 

3.  Same — Town-Site  Law. 

Rev.  St.  U.  S.  \  2392.  in  relation  to  town-sites,  which  provides  that  "no  title  shall 
be  acquired  under  the  foregoing  provisions  of  this  chapter  to  any  mine,  *  *  *  or 
to  any  valid  mining  claim  or  possession,"  applies  also  to  a  mill-site  included  in  the 
application  for  a  patent  for  a  lode. 

Appeal  from  district  court,  Gallatin  county. 

Henry  N.  Blake  and  G\  8.  Hartman,  for  appellant.  Geo.  F.  Shelton,  for 
respondents. 

Galbraith,  J.  This  is  an  action  to  determine  an  adverse  claim  to  certain 
real  estate.  The  property  in  controversy  is  claimed  by  the  appellant  as  a 
town-site,  and  by  the  respondents  as  non-mineral  land,  not  contiguous  to  ?i 
vein  or  lode,  and  claimed  to  be  used  for  the  mining  purposes  of  such  vein  or 
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lode,  and  included  in  the  application  of  the  patent  therefor,  under  section  2337, 
Rev.  St.  U.  S. 

The  facts  in  the  case  are  as  follows:  In  April,  1882,  the  defendants,  and 
those  under  whom  they  claim,  located  on  the  public  domain  a  mill-site  of  five 
acres,  as  appurtenant  to  a  certain  quartz  lode  mining  claim,  called  the  "Bull 
of  the  Woods  Lode."  The  land  located  as  a  mill-site  was  at  that  time  unoc- 
cupied and  unappropriated  public  land,  non-mineral  in  its  character,  and  non- 
contiguous to  said  vein  or  lode.  The  locators  were  each  and  all  of  them  citi- 
zens of  the  United  States,  over  21  years  of  age,  and  the  location  of  said  mill- 
site  was  made  in  the  manner  required  by  law;  it  being  conceded  by  the  agreed 
statement  of  facts  that  there  is  no  question  as  to  the  regularity  of  all  the  pro- 
ceedings in  the  location  and  appropriation  of  said  mill-site  by  the  defendants. 
The  defendants  have  used  this  mill-site  for  mining  purposes,  as  appurtenant 
to  said  lode;  having  erected  a  cabin  thereon,  and  used  the  same  for  storing 
tools,  and  as  an  ore-house  for  the  ore  taken  from  said  mine.  In  the  month 
of  August,  1884,  the  plaintiff,  as  trustee,  filed  his  application  for  a  survey  and 
patent  of  the  town-site  of  Cooke,  and  included  therein  the  mill-site  of  these 
defendants,  and  received  his  receipt  from  the  land-office,  and  proceeded  to  dis- 
pose of  lots  in  said  town-site  in  the  manner  provided  by  law.  On  the  fifteenth 
day  of  May,  188-5,  the  defendants  applied  for  a  patent  for  said  lode,  and  in- 
cluded in  their  application  the  mill-site  as  appurtenant  thereto.  The  plaintiff 
filed  his  adverse  claim  to  that  portion  of  their  application  which  included  the 
mill-site,  and  brought  this  suit  to  determine  his  rights  to  said  mill-site,  under 
the  town-site  patent.  No  claim  is  made  by  the  plaintiff  as  to  the  regularity 
of  the  mill-site  location  by  the  defendants,  or  that  there  is  any  question  as  to 
the  prior  appropriation,  use,  and  occupation  by  them,  or  that  there  has  been 
any  failure  on  their  part  to  properly  represent  their  mine  and  mill-site,  from 
year  to  year,  as  required  by  law. 

And  the  only  question  for  the  determination  of  this  court  is  whether  the 
use  and  occupation  of  this  mill-site  by  the  defendants  has  been  such  an  occu- 
pation as  will  give  them  a  right  to  hold  the  same  against  subsequent  entry 
thereof  for  town-site  purposes  by  the  probate  judge.  That  this  is  the  only 
question  for  our  determination  is  admitted  by  both  parties  to  this  action. 

The  action  was  tried  by  the  court  sitting  without  a  jury,  a  jury  trial  hav- 
ing been  waived,  and  upon  an  agreed  statement  of  facts.  This  statement, 
under  our  system  of  practice,  had  the  effect  of  a  special  verdict  or  finding  of 
facts,  and  properly  belongs  to  the  judgment  roll.  Division  1,  Rev.  St.  1879, 
§§  270,  294.  This  statement,  among  others,  contains  the  following  facts: 
"That  the  said  Smith  built  a  log  cabin  thereon  in  April,  1882,  and  put  a  roof 
on  the  cabin  in  1883;  that  said  cabin  was  18  feet  long,  16  feet  wide,  and  ten 
feet  high;  that  shovels,  picks,  drills,  powder,  tools,  and  small  quantities  of 
ore  from  said  Bull  of  the  Woods  quartz  lode  mining  claim  have  been  stored  in 
said  cabin  by  defendants,  and  that  no  other  improvements  have  been  made 
on  said  mill-site  by  defendants;'1  also,  "that  the  said  mill-site  is  non-mineral 
land,  and  not  contiguous  to  the  said  Bull  of  the  Woods  quartz  lode  mining 
claim,  but  about  two  and  one-half  miles  distant  therefrom."  Upon  these 
facts,  the  court  came  to  the  following  conclusion,  and  made  the  same  a  part 
of  its  judgment:  "That  said  mill-site  is  non-mineral  land,  is  not  contiguous 
to  the  vein  or  lode  of  the  Bull  of  the  Woods  mining  claim  above  described, 
and  has  been  used  by  the  defendants  herein,  and  still  is  so  used  by  them,  as 
the  owners  of  the  Bull  of  the  Woods  quartz  lode  mining  claim,  for  mining 
purposes,  in  connection  with  said  mine,  and  as  appurtenant  thereto, " 

Was  this  conclusion,  in  so  far  as  it  relates  to  the  use  of  the  mill-site  for 
mining  purposes,  in  connection  with  the  quartz  lode  mining  claim,  correct  and 
warranted  by  the  facts?  Section  2337,  Rev.  St.  U.  S.,  which  authorizes  the 
acquisition  of  title  to  tracts  of  land  not  contiguous  to  veins  or  lodes,  reads  as 
follows: 
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"Where  non-mineral  land,  not  contiguous  to  the  vein  or  lode,  is  used  or 
occupied  by  the  proprietor  of  such  vein  or  lode  for  mining  or  milling  pur- 
poses, such  non-adjacent  surface  ground  may  be  embraced  and  included  in  an 
application  for  a  patent  for  such  vein  or  lode,  and  the  same  may  be  patented 
therewith,  subject  to  the  same  preliminary  requirements,  as  to  the  survey 
and  notice,  as  are  applicable  to  veins  or  lodes;  but  no  location  hereafter  made 
of  such  non-adjacent  land  shall  exceed  five  acres,  and  payment  for  the  same 
must  be  made  at  the  same  rate  as  fixed  by  this  chapter  for  the  superficies  of 
the  lode.  The  owner  of  a  quartz-mill  or  reduction  works,  not  owning  a  mine 
in  connection  therewith,  may  also  receive  a  patent  for  his  mill-site,  as  pro- 
vided in  this  section." 

It  will  be  observed  that  this  law  specifies  two  cases  in  which  a  patent  to  a 
mill-site  may  be  obtained,  viz.:  "(1)  Where  non-mineral  land,  not  contiguous 
to  the  vein  or  lode,  is  used  or  occupied  by  the  proprietors  of  such  vein  or  lode 
for  mining  or  milling  purposes.  (2)  The  owner  of  a  quartz-mill  or  reduc- 
tion works,  not  owning  a  mine  in  connection  therewith,  may  also  receive  a 
patent  for  his  mill-site."  The  owner  of  a  quartz-mill  or  reduction  works  may 
therefore  obtain  title  from  the  government  for  the  inill-site  on  which  it  is 
built;  and  the  owner  of  a  quartz  lode  raining  claim  may  obtain  title  to  a 
mill-site  on  non-mineral  land  not  contiguous  to  the  mining  claim  for  either 
mining  or  milling  purposes.  It  seems  to  us  plain  that  this  is  the  only  proper 
construction  to  be  placed  upon  the  statute.  But,  if  it  can  be  rendered  clearer 
from  the  context,  any  other  construction  would  appear  to  be  inconsistent  with 
that  portion  of  the  law  which  provides  that  only  $500  worth  of  work  need  be 
done  upon  a  mining  chum  in  order  to  obtain  a  patent  therefor.  But  the  sec- 
tion under  consideration  provides  that  the  mill-site  may  be  patented  with  the 
mine.  It  does  not  appear  to  us  that  #500  worth  of  improvements  or  develop 
ment  is  sufficient  to  warrant  the  building  of  a  mill  or  reduction  works  in 
ordinary  cases.  It  is  a  fact  of  which  we  think  this  court  should  take  notice, 
that  in  the  case  of  the  great  majority  of  quartz  lode  mining  claims  a  much 
greater  and  more  expensive  development  is  necessary,  in  order  to  warrant 
the  erection  of  quartz-mills  or  reduction  works.  Even  if  there  could  be  any 
doubt  in  relation  to  the  language  of  the  statute,  its  construction,  in  view  of 
the  subject-matter,  should  be  reasonable.  In  the  case  of  the  owner  of  a  quartz 
lode  mining  claim,  the  purpose  mentioned  in  the  statute  is  in  the  alternative, 
viz.,  "mining  or  milling  purposes."  It  may  be  appropriated  by  such  owner 
for  either  purpose,  and,  if  for  either,  such  use  will  be  sufficient.  The  statute 
does  not  mention  any  particular  kind  of  mining  purpose  for  which  it  shall  be 
used;  and  therefore,  if  used  in  good  faith  for  any  mining  purpose  at  all,  in 
connection  with  the  quartz  lode  mining  claim,  such  use  would  be  within  the 
meaning  of  the  statute.  It  is  certainly  not  intended  that  it  shall  be  used  for 
such  work  as  is  done  upon  the  mine  itself;  for  the  land  must  be  non-mineral, 
and  not  adjacent  to  the  mining  claim. 

We  cannot  say,  under  this  statute,  what  shall  be  the  extent  of  the  use, — 
whether  much  or  little, — or  the  particular  character  of  the  use.  The  phrase 
"mining  purposes"  is  very  comprehensive,  and  may  include  any  reasonable  use 
for  mining  purposes  which  the  quartz  lode  mining  claim  may  require  for  its 
proper  working  and  development.  This  may  be  very  little,  or  it  may  be  a 
great  deal.  The  locator  of  a  quartz  lode  mining  claim  is  required  to  do  only 
a  hundred  dollars'  worth  of  work  each  year,  until  he  obtains  a  patent  therefor. 
But  if  he  does  only  this  amount,  and  uses  the  mill-site  in  connection  there- 
with, is  not  this  the  use  of  the  mill-site  for  a  mining  purpose,  in  connection 
with  the  mine?  Who  shall  prescribe  what  shall  be  the  kind  and  extent  of  the 
use  under  this  statute,  so  long  as  it  is  used  in  good  faith,  in  connection  with 
the  mining  claim,  for  a  mining  purpose? 

The  use  to  which  the  mill-site  was  subjected,  although  limited  in  extent, 
was,  so  far  as  appears  from  the  record,  in  good  faith,  and  for  mining  purposes, 
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in  connection  with  the  quartz  lode  mining  claim.  We  think  that  all  that  the 
law  requires  in  such  a  case  as  the  one  at  bar  is  the  reasonable  use  and  occu- 
pation of  the  non-adjacent  tract  for  mining  purposes,  in  connection  with  the 
mining  claim.  This  appears  to  have  been  the  kind  of  use  and  occupation  of 
the  land  in  question.  In  a  controversy  of  this  kind  the  decision  of  the  land 
commissioner  is  not  binding  upon  this  court.  This  would  be  inconsistent 
with  the  act  of  congress  in  relation  to  proceedings  in  such  cases  in  courts  of 
competent  jurisdiction,  which  provides  that  the  patent  shall  issue  for  the  claims, 
or  such  portions  thereof  as  the  applicant  shall  appear,  from  the  decision  of  the 
court,  to  possess. 

The  validity  of  the  mining  location  is  admitted,  and  it  is  not  claimed  that 
it  has  been  abandoned  or  forfeited.  The  preliminary  requirements  of  the 
statute,  as  to  survey  and  notice,  as  to  the  mill-site,  have  been  complied  with; 
It  is  non-contiguous  to  the  mining  claim.  The  mill-site  is  therefore  properly 
appurtenant  to  the  quartz  lode  mining  claim. 

The  location  of  the  town-site  was  made  subsequent  to  that  of  the  mill-site 
and  mining  claim.  The  act  of  congress  relative  to  town-sites  provides  that 
Mno  title  shall  be  acquired,  under  the  foregoing  provisions  of  this  chapter, 
to  any  mine  of  gold,  silver,  cinnabar,  or  copper,  or  to  any  valid  mining  claim, 
or  possession  held  under  existing  laws."  Rev.  St.  U.  S.  g  2392.  The  above 
section  2337  of  the  statute,  by  requiring  the  mill-site  to  be  included  in  the 
application  for  a  patent  for  the  vein  or  lode,  and  that  the  same  preliminary 
steps,  as  to  the  survey  and  notice,  shall  be  had,  as  are  applicable  to  veins  or 
lodes,  and  that  it  shall  be  paid  for  at  the  same  rate  per  acre  as  the  mining 
claim,  and  may  be  patented  with  the  vein  or  lode  to  which  it  is  appurtenant, 
recognizes  the  mill-site  as  a  mining  possession.  The  location  of  the  mill-site, 
perfected  according  to  Jaw,  like  that  of  a  quartz  lode  mining  claim,  operates 
as  a  grant  by  the  United  States  of  the  present  and  exclusive  possession  of  all 
the  surface  ground  included  within  its  limits.  Having  been  used  for  mining 
purposes,  in  connection  with  the  mine,  it  has  not  been  abandoned  or  forfeited. 
It  is  therefore  comprehended  within  the  above  section  2392,  and  is  reserved 
from  sale. 

The  patent  for  the  town-site,  in  so  far  as  it  included  the  mill-site,  is  there- 
fore void,  and  the  patent  therefor  should  be  issued  in  connection  with  that 
for  the  mining  claim. 

The  judgment  is  affirmed,  with  costs. 


Brownell  v.  McCormick. 
[Supreme  (hurt  of  Montana.    July  18, 1887.) 

1.  Fbatjdulent  Conveyances — Evidence — Declarations  and  Acts  of  Ownership. 

In  an  action  against  a  constable  for  attaching,  as  the  property  of  D.  &  R.,  certain 
horses  leased  by  them  from  M.,  and  which  M.  afterwards  sold  to  plaintiff,  and  oilier 
horses  bought  by  plaintiff,  and  intrusted  to  the  possession  of  D.  &  R.,  with  au- 
thority to  sell  them  for  plaintiff',  the  defendant  set  up  that  there  was  no  delivery 
of  the  property  under  any  sale  to  plaintiff,  that  plaintiff's  claim  was  founded  on  a 
transfer  made  in  fraud  of  the  creditors  of  D.  <fc  R.,  and  that  plaintiff  permitted  I).  & 
R.  to  hold  the  property  as  their  own,  and  to  obtain  credit  on  the  faith  of  it.  There 
being  no  testimony  snowing  that  P.  &  R.  did  in  fact  own  the  property,  or  that 
plaintiff  had  any  knowledge  that  they  claimed  such  ownership  or  authorized  such 
claim,  or  that  the  credit  was  based  on  such  claim,  held  error  to  admit  evidence  of 
declarations  and  acts  of  ownership  made  by  1).  &  R.  to  third  persons. 

2.  Same— Instructions  not  Supported  by  Evidence. 

In  the  absence  of  evidence  showing  that  the  property  had  been  "covered  up"  or 
concealed  to  hinder  and  defraud  the  creditors  of  D.  <fe  R.,  held  error  for  the  court, 
at  the  request  of  defendant,  to  instruct  the  jury  that,  if  the  property  had  been  cov- 
ered up,  they  should  find  for  the  defendant. 

3.  Same— Instructions — Attachment  or  Undivided  Interest. 

An  instruction  to  the  jury  to  find  for  the  defendant  in  case  "D.  A  EL  had  an  un- 
divided interest  in  the  property  at  the  time  of  the  levy,"  held  erroneous,  as  there 
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was  no  evidence  that  D.  &  R.  had  any  such  interest  in  the  property,  and  as  the 
seizure  under  attachment  of  an  undivided  interest  in  property  of  a  stranger  is  pro 
tanio  a  trespass. 

4.  Appeal — Briefs — Ridiculing  Court  Below. 

A  brief  on  appeal  which  contains  language  casting  reproach  and  ridicule  on  the 
court  below  will  not  be  tolerated  by  this  court. 

5.  Appeal— Transcript — Rule. 

When  a  transcript  on  appeal  is  not  prepared  in  accordance  with  rule  4  of  the 
supreme  court,  the  court  will  be  warranted  in  refusing  to  consider  it,  although  in 
this  case  the  defect  is  overlooked. 

Appeal  from  district  court,  Meagher  county. 

J.  II.  Shober,  J.  W.  Kinsley,  and  Sanders,  Cullen  <&  Sanders,  for  appel- 
lant.    Wade,  Toole  <&  Wallace,  for  respondent. 

Galbraith,  J.  The  transcript  in  this  case  is  not  prepared  in  accordance 
with  the  requirements  of  the  rule.  See  Rules  Sup.  Ct.  No.  4.  We  would 
therefore  be  warranted  in  refusing  to  consider  it.  The  errors  of  law  are,  how- 
ever, so  apparent  that  the  consideration  of  doing  substantial  justice  prevails 
upon  us  to  overlook  this  defect  in  this  case.  But,  as  we  have  bad  occasion 
to  call  attention  to  the  disregard  of  this  rule  upon  a  former  occasion,  we  may 
never  again  be  so  indulgent.  Alder  Quick  Con.  Min.  Co.  v.  Hayes,  6  Mont. 
81,  9  Pac.  Rep.  581. 

This  is  an  appeal  from  an  order  overruling  a  motion  to  set  aside  the  verdict 
and  judgment.  The  action  was  one  of  claim  and  delivery,  brought  to  recover 
the  possession  of  certain  horses,  or  their  value.  It  appears  from  the  record 
that  the  defendant,  as  the  acting  constable  of  Diamond  township,  Meagher 
county,  seized  the  above  property,  by  virtue  of  certain  writs  of  attachment, 
issued  out  of  the  justice's  court  of  said  township,  in  several  separate  actions, 
against  the  firm  of  Dalton  &  Radbourn,  as  the  property  of  Dalton  &  Kadbourn. 

The  firm  of  Dalton  &  Radbourn  had  leased  of  one  Cheney  Moulton  certain 
ranches  and  horses  in  the  county  of  Meagher,  and  among  the  animals  soowned 
by  Moulton,  and  leased  to  them,  were  the  two  mares  mentioned  in  plaintiff's 
complaint.  On  February  5, 1885,  Mr.  Moulton  sold  his  Montana  ranches  and 
stoi-k  to  the  plaintiff  in  this  case,  and  executed  a  bill  of  sale  therefor,  and 
thereafter  that  firm  continued  to  hold  the  same  under  their  lease,  but  as  ten- 
ants of  plaintiff.  The  three  stallions  mentioned  in  the  complaint  were  pur- 
chased by  the  plaintiff,  April  25,  1886,  at  Bloomington,  Illinois,  of  one 
George  W.  Stubblefield,  and  were  shipped  out  to  Montana  immediately,  and 
placed  in  possession  of  Messrs.  Dalton  &  Radbourn,  on  plaintiff's  ranch,  with 
authority  to  sell  them  for  plaintiff  if  they  had  an  opportunity  to  do  so.  All 
of  the  property  remained  in  the  possession  of  Dalton  &  Radbourn,  as  lessees 
of  plaintiff,  up  to  about  the  first  day  of  August,  1886;  at  which  time  the 
plaintiff,  having  previously  given  the  notice  mentioned  in  the  lease,  termi- 
nated the  same,  and  took  possession  himself  of  all  his  property.  On  the  sev- 
enth day  of  August  following,  the  defendant,  as  constable,  seized  the  horses 
mentioned  in  the  complaint,  under  his  writs  of  attachment  against  Dalton  & 
Radbourn,  and  took  them  out  of  the  possession  of  the  plaintiff.  The  defend- 
ant, in  justification,  pleads  his  writs  of  attachment  and  executions  subse- 
quently issued  in  the  cases,  and  levied  upon  the  property  in  question.  He 
also  pleads  specially  that  there  was  no  delivery  of  the  property  under  any  sale 
made  to  the  plaintiff;  that  plaintiff's  claim  to  the  property  was  founded  on  a 
transfer  fraudulently  made  to  hinder,  delay,  and  defraud  the  creditors  of  Dal- 
ton &  Radbourn.  The  defendant  also  pleads,  by  way  of  estoppel,  that  plain- 
tiff knowingly  permitted  Dalton  &  Radbourn  to  hold,  possess,  and  use  said 
property  as  their  own,  and  that  the  credit  obtained  by  them  was  extended  in 
good  faith,  upon  the  belief,  upon  the  part  of  their  creditors,  that  it  was  their 
property,  and  that  the  attaching  creditors  would  not  have  extended  said  credit 
but  for  the  asserted  ownership  of  said  property  by  Dalton  &  Radbourn,  with 
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the  knowledge  and  consent  of  plaintiff.  Plaintiff  replied,  taking  issue  on  nil 
new  matter  set  up  in  the  answer.  The  cause  was  tried  to  a  jury,  and,  a  ver- 
dict having  been  found  in  favor  of  defendant,  judgment  was  entered  in  Ins 
favor,  and  against  the  plaintiff,  for  costs.  Only  one  of  the  parties  filed  a 
brief  in  this  case,  who  was  the  appellant. 

Upon  an  examination  of  the  record,  it  is  evident  that  this  verdict  is  not 
supported  by  the  evidence,  but  rather  that  it  is  against  the  evidence.  But  no 
specification  of  this  character  is  made,  and  therefore  we  cannot  reverse  the 
judgment  upon  this  ground.  But  there  are  errors  specified  which  will  enable 
us  to  do  substantial  justice.  The  court  admitted,  as  evidence  to  the  jury  on 
the  part  of  the  respondent,  that  Dalton  &  Kadbourn  had  exhibited  to  certain 
persons  a  certificate  of  sale  and  pedigree  of  "Premier,"  one  of  the  horses,  and 
also  declarations  of  ownership  of  the  horses  made  by  them,  and  that  they  had 
exercised  the  same  acts  of  ownership  over  them  as  if  they  had  been  their  own. 
Upon  the  conclusion  of  the  testimony,  the  appellant  moved  to  strike  out  this 
portion  thereof,  which  was  refused.  This  refusal  is  specified  as  one  of  the 
errors.  There  was  no  testimony  that  Dalton  &  Radbourn  did  in  fact  own  the 
stock  attached.  Upon  the  question  of  ownership,  the  appellant  had  presented 
by  his  testimony  a  strong  prima  facie  case.  There  was  no  evidence  that 
the  attaching  creditors  gave  credit  for  the  claims  upon  which  they  had  brought 
their  suits  to  the  firm  of  Dalton  &  Radbourn,  nor  that  Dalton  So  Radbourn 
claimed  to  be  the  owners  of  the  attached  property,  nor  that  the  appellant  had 
any  knowledge  of  such  claim,  or  authorized  them  to  make  such  claim.  They 
never  held  themselves  out  as  the  owners  of  the  property,  or  were  authorized 
by  the  appellant  so  to  do.  The  refusal  to  strike  out  their  testimony  was  an 
error  which  was  prejudicial  to  the  appellant,  as  the  testimony  may  have  mins 
led  the  jury. 

Errors  are  also  alleged  to  the  refusal  of  the  court  to  give  certain  instruc- 
tions requested  by  the  appellant,  and  to  the  giving  of  certain  instructions 
asked  by  the  respondent.  The  consideration  of  two  of  these  will  be  sufficient. 
The  court  gave  the  following,  requested  by  the  respondent:  "If  this  property 
has  been  covered  up,  or  any  part  of  it  has  been  covered  up,  to  hinder,  delay, 
or  defraud  the  creditors  of  Dalton  <fc  Radbourn,  you  will  find  for  the  defend- 
ant as  to  the  property  so  covered  up."  There  was  no  evidence  showing,  or 
tending  to  show,  that  any  of  the  property  in  question  was  "covered  up"  or 
concealed  with  intent  to  hinder,  delay,  or  defraud  the  creditors  of  Dalton  & 
Radbourn.  This  instruction  was  not,  therefore,  applicable  to  or  warranted 
by  the  evidence,  and  was  manifestly  misleading  to  the  jury,  and  prejudicial 
to  the  appellant. 

Instruction  No.  4  was  as  follows:  "If  Dalton  &  Radbourn  had  an  undi- 
vided interest  in  the  property  in  question  at  the  time  of  the  levy,  you  will  find 
for  the  defendant."  There  was  no  evidence  indicating  that  Dalton  &  Rad- 
bourn had  any  interest  in  the  property  attached.  It  was  not,  therefore,  based 
upon  any  evidence  in  the  case,  and  misleading  to  the  jury.  It  is  also  not  the 
law.  The  officer  can  only  seize  on  the  attachment  or  sell  on  the  execution 
such  interest  in  property  as  the  debtor  has  therein.  Also  where  property 
which  is  sought  to  be  attached,  belonging  wholly  to  the  debtor,  is  in  the  law- 
ful possession  of  another,  proceedings  must  be  had  by  serving  upon  such 
other  person  a  copy  of  the  writ,  and  the  notice  required  in  section  186,  div.  1, 
Rev.  St.  1879;  inothei  words,  by  garnishment.  But  where  the  officer,  under 
attachment,  seizes  an  undivided  interest  in  property  of  a  stranger,  he  is,  pro 
tanto,  a  trespasser. 

In  presenting  this  case  to  this  court,  there  has  been  conduct  which  we  must 
severely  condemn.  The  brief  of  the  respondent  contains  language  attempting 
to  cast  reproach  upon  the  proceedings  of  the  court  below,  and  seeking  to  make 
it  the  object  of  contemptuous  wit  and  ridicule.  Argument  is  the  principal 
purpose  of  the  brief,  and  this  kind  of  wit  and  ridicule  is  not  argument.    The 
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uae  of  slang  phrases  and  ridiculous  language,  especially  when  directed  to  the 
proceedings  of  the  court,  should  have  no  place  in  a  brief.  No  character  of 
persons  can  have  a  deeper  interest  in  preserving  the  dignity  of  the  bench,  or 
maintaining  the  courtesies  of  our  honorable  profession,  than  the  members  of 
the  bar,  and  they  should  act  accordingly.  This  is  one  of  the  avowed  purposes 
for  which  bar  associations  are  formed,  and  one  of  the  objects  to  which  their 
efforts  are  directed.  The  language  of  the  brief  in  this  case  is  reprehensible, 
as  being  in  violation  of  the  conduct  and  courtesy  due  from  the  bar  to  the  bench, 
and  will  not  be  tolerated. 

Tor  the  foregoing  reasons  the  judgment  should  be  reversed. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 


Prank  t>.  Murray. 

(Supreme  Court  of  Montana.    July  18, 1887.) 

1.  Evidknov— Competency— Hearsay. 

In  an  action  upon  a  verbal  contract,  the  testimony  of  plaintiff  as  to  what  his  clerk 
told  him  defendant  had  said  to  him,  (the  clerk.)  in  orally  making  the  promise  sued 
upon,  is  competent,  and  is  not  hearsay. 

2.  Statute  of  Frauds— Sale  or  Chattels— Verbal  Promise. 

A  verbal  promise  by  defendant  to  plaintiff  that  if  plaintiff  would  buy  certain  prop- 
erty, and  transfer  the  same  to  a  third  party,  defendant  would  pay  him  $500,  is  not 
within  the  Montana  statute  of  frauds,  (Rev.  St.  Mont.  p.  436,  div.  5,)  providing  that 
every  contract  for  sale  of  goods,  chattels,  or  things  in  action,  for  the  price  of  $200  or 
over,  shall  be  void  unless  in  writing,  or  unless  there  is  a  delivery  of  a  portion  of  the 
goods,  or  a  payment  of  a  portion  of  the  purchase  money. 
8.  Pleading — Complaist— Allegation  of  Demand. 

In  an  action  on  a  verbal  contract,  statement  in  the  complaint  that,  "at  various 
times  before  the  commencement  of  this  suit,  plaintiff  demanded  of  said  defendant 
said  sum,"  is  a  sufficient  allegation  of  demand^  and  it  is  not  necessary  to  allege  the 
time  and  place  of  demand. 
4.  Contract— Performance-— What  tb. 

In  an  action  on  a  verbal  contract,  evidence  that  defendant  told  plaintiff  that  if  he 
would  bid  in  certain  property  on  which  he  (plaintiff)  had  a  mortgage,  and  transfer 
it  to  a  third  party,  he  (defendant)  would  pay  him  $500,  and  that  plaintiff  bid  in  the 
property  at  $600.  and  then  sold  it  to  such  third  party  for  $1,000,  is  sufficient  to 
warrant  a  verdict  for  plaintiff. 

Appeal  from  district  court,  Silver  Bow  county. 

Action  on  a  verbal  contract.    The  facts  appear  in  the  opinion. 

W.  W.  Dixon,  for  appellant.    Robinson  &  Stapleton,  for  respondent, 

McLeary,  J.  This  action  was  brought  by  Frank  against  Murray  on  a 
verbal  contract,  and  on  a  trial  before  a  jury  a  verdict  was  rendered  in  favor 
of  the  plaintiff  and  a  motion  for  a  new  trial  was  overruled;  and  from  this 
judgment  and  ruling  the  defendant  appealed. 

The  evidence  shows  that  the  defendant  went  to  the  store  of  the  plaintiff, 
and  left  with  a  clerk,  for  him,  the  following  message:  "Tell  Frank  that  if  he 
will  buy  the  Green  Boom  property  in,  and  let  Osborne  have  it,  I  will  pay  him 
five  hundred  dollars  when  I  return  on  Saturday."  Frank  had  a  chattel  mort- 
gage on  the  property  for  $900  or  $1,000.  Osborne  wished  to  purchase  it  at 
the  sheriff's  sale,  but  was  not  able  to  do  so.  He  went  with  defendant,  Murray, 
to  Frank's  store,  when  this  message  was  left  for  the  plaintiff.  Next  day,  at 
the  sheriff's  sale,  Frank,  the  mortgagee,  bought  the  property  at  a  bid  of  $600, 
and  sold  it  to  Osborne  for  $1,000;  taking  his  note  and  a  chattel  mortgage  on 
the  property  for  $500,  and  relying  on  Murray's  verbal  agreement  for  the  $500 
which  he  had  agreed  to  pay.  Murray  refused  to  pay,  and  hence  this  action 
was  begun. 

1.  The  first  error  assigned  is  as  to  the  admission  of  the  testimony  of  the 
witness  Frank,  to  testify  what  Twohy  (the  clerk  with  whom  the  message  was 
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left)  told  him  that  Murray  had  said.  This  specification  of  error  was  not  no- 
ticed in  the  brief  or  oral  argument  of  counsel,  and  may  be  considered  as  aban- 
doned. The  testimony  was  certainly  competent,  and  does  not  fall  within  the 
rules  in  regard  to  hearsay  testimony. 

2.  The  next  alleged  error  is  the  overruling  of  the  defendant's  demurrer  to 
the  complaint.  The  grounds  of  the  demurrer  were  that  the  complaint  showed 
that  this  was  a  verbal  contract,  and  that  it  was  within  the  statute  of  frauds, 
being  a  contract  for  the  sale  of  goods  for  a  greater  price  than  $200;  and  that 
the  complaint  does  not  allege  the  time  and  place  of  the  alleged  demand  upon 
the  appellant  for  payment. 

First.  Is  the  contract  within  the  statute  of  frauds?  Our  statute  reads  as 
follows:  "Every  contract  for  the  sale  of  any  goods,  chattels,  or  things  in  ac- 
tion, for  the  price  of  two  hundred  dollars  or  over,  shall  be  void,  unless  (1)  a 
note  or  memorandum  of  such  contract  be  made  in  writing,  and  be  subscribed 
by  the  parties  to  be  charged  therewith;  or  (2)  unless  they  shall  accept  or  re- 
ceive a  part  of  such  goods,  or  the  evidences,  or  some  of  them,  of  such  things 
in  action;  (3)  or  unless  the  buyer  shall  at  the  time  pay  some  part  of  the  pur- 
chase money. *    Rev.  St.  Mont.  p.  436,  §  167,  div.  5. 

This  was  not  a  contract  for  the  sale  of  goods.  The  property  did  not  belong 
to  Frank  at  the  time  of  the  contract,  and  he  did  not  pretend  to  make  a  sale 
of  it.  Murray  wished  Frank  to  become  the  purchaser  of  these  goods  at  the 
sheriff's  sale,  and  so  to  arrange  matters  as  to  make  Osborne  the  owner.  It 
does  not  appear  what  object  Murray  had  in  bringing  about  these  events.  But 
it  clearly  appears  from  the  evidence  that  Frank  accepted  the  verbal  proposi- 
tion contained  in  the  message  left  for  him  by  the  appellant,  and  did  the  very 
acts  for  which  Murray  offered  to  pay  him  the  $500.  It  matters  not  that 
among  other  things  was  included  a  sale  or  transfer  of  property  by  plaintiff  to 
a  third  person.  This  fact  does  not  bring  the  transaction  within  the  meaning 
of  the  statute.    This  ground  of  demurrer  is  not  well  taken. 

Second.  The  demand  is  sufficiently  alleged  in  the  complaint,  which  says 
"that,  at  various  times  before  the  commencement  of  this  suit,  plaintiff  de- 
manded of  said  defendant  said  sum  of  five  hundred  dollars."  The  time  and 
place  of  the  demand,  as  in  case  of  commercial  paper,  is  not  necessary  to  be 
alleged. 

3.  The  verdict  of  the  jury  is  sustained  by  the  evidence.  The  verbal  con- 
tract fairly  meant  that  defendant  agreed  that  plaintiff  might  bid  in  the  prop- 
erty at  the  sale  at  any  price  he  pleased,  and  then  sell  it  to  Osborne  at  any  price 
which  Osborne  was  willing  to  pay,  and  secure  himself  as  might  be  agreed 
upon,  and  that  thereupon  the  defendant  would  pay  him  (plaintiff)  $500.  To 
make  this  verbal  contract  mean  anything  else,  words  would  have  to  be  in- 
serted which  the  evidence  does  not  warrant.  As  to  any  conflict  in  the  evi- 
dence, we  regard  that  as  settled  by  the  verdict  of  the  jury,  and  must  adopt 
that  view  of  the  evidence  which  accords  with  the  verdict. 

4.  The  instructions  given  by  the  court  to  the  jury  fairly  and  plainly  set  out 
the  law  governing  this  case  as  presented  in  the  evidence,  and  there  was  no 
error  in  giving  them.  The  view  taken  by  the  defendant's  counsel  of  the  evi- 
dence, and  on  which  he  bases  his  objection  to  these  instructions,  was  not 
adopted  by  the  jury  in  exercising  their  privilege  of  weighing  the  testimony; 
but  in  any  event,  when  there  is  a  conflict,  the  verdict  and  judgment  would 
not  be  disturbed.  And,  in  like  manner,  the  charges,  being  applicable  to  the ^ 
testimony  in  the  view  of  it  which  we  regard  as  correct,  will  not  be  held  er- 
roneous. 

There  being  no  error  in  the  judgment,  and  the  motion  for  a  new  trial  hay- 
ing been  correctly  overruled,  this  judgment  is  affirmed,  with  costs. 
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Murray  t>.  City  of  Buttk. 

(Supreme  Court  of  Montana,    July  21,  1887.) 

Highway— Dedication  by  Statute— Public  Lands— Acceptance. 

In  an  action  of  ejectment,  brought  against  the  city  of  Butte,  Montana,  by  the 
owner  of  a  mining  claim,  in  respect  of  certain  streets  running  across  his  claim,  the 
plaintiff  produced  in  evidence  a  United  States  patent  for  mineral  land,  including 
the  land  in  controversy,  also  the  application  for  the  patent,  including  the  notice  of 
location,  and  certain  conveyances  from  the  patentees  to  himself.  The  plaintiff 
then  rested,  whereupon  the  defendant  disclaimed  all  title  to  the  fee-simple  of  the 
land,  and  claimed  an  easement  of  right  of  way  only,  in  support  of  which  it  offered 
evidence  tending  to  show  that  the  streets  in  question  had  been  used  as  public  higu 
ways  prior  to  the  location  of  the  claim,  which  was  refused.  Held,  that  the  evidence 
should  have  been  admitted,  for  the  reason  that  Rev.  St.  U.  S.  §  2477,  providing 
that  "the  right  of  way  for  the  construction  of  highways  over  public  lands  not  re- 
served for  public  uses  is  hereby  granted,"  was  the  grant  of  an  easement  by  the  gov- 
ernment, of  which  the  court  would  take  judicial  notice,  and  proof  of  its  acceptance 
by  public  user,  prior  to  the  location,  would  establish  the  fact  of  an  easement  in  de- 
fendant, valid  against  the  government  and  its  subsequent  grantees;  nor  was  the 
easement  affected  by  the  fact  that  the  defendant  had  not  ad  versed  the  application 
for  the  patent. 

Appeal  from  district  court,  Silver  Bow  county. 
Ejectment.    The  opinion  states  the  case. 

L.  J.  Hamilton  and  Thomas  L.  Napton,  for  appellant.  W.  W.  Dixon,  for 
respondent. 

Bach,  J.  This  is  an  action  of  ejectment,  brought  by  the  plaintiff  to  recover 
the  possession  of  certain  real  estate  situated  in  Silver  Bow  county.  The  prop- 
erty sought  to  be  recovered  is  comprised  in  the  streets  of  the  city  of  Butte. 
The  defense  interposed  was  that  the  defendant  claimed,  and  claimed  only,  an 
easement, — a  right  of  way  over  the  propel  ty  described  in  the  complaint. 
Judgment  was  granted  in  favor  of  plaintiff.  Upon  the  trial  the  plaintiff  in- 
troduced in  evidence  a  United  States  patent  for  mineral  land,  which  includes 
the  premises  in  question;  also  the  application  for  patent,  including  the  notice 
of  location,  dated  April  16,  1875,  and  recorded  April  22, 1875,  and  certain  con- 
veyances from  the  patentees  to  the  plaintiff.  Plaintiff  then  rested;  thereupon 
the  defendant  disclaimed  any  title  whatever  to  the  fee-simple  estate  in  the 
ground  in  controversy.  One  of  the  original  locators  of  the  mining  claim  was 
then  called  as  a  witness  for  the  defendant;  and  counsel  offered  to  prove  by  this 
witness  that,  "  when  the  witness  located  this  ground,  there  were  public  streets 
and  highways."  It  appears  from  the  questions  that  these  streets  and  high- 
ways were  those  the  right  to  the  possession  of  which  is  the  subject  of  this  con- 
troversy. Upon  objection  the  offer  was  refused,  and  exception  was  taken  to 
the  ruling  of  the  court.  Upon  the  examination  ol  this  witness,  and  prior  to 
this  offer,  the  witness  was  asked  if  Broadway,  Park,  and  Granite  streets  did 
not  exist  at  the  time  of  location  of  the  mining  claim.  Upon  objection,  the 
question  was  disallowed,  and  exception  was  taken  to  the  ruling  of  the  court. 

Were  these  rulings  of  the  court  erroneous?  We  think  that  they  were. 
Section  2477,  Rev.  St.  U.  S.,  reads  as  follows:  "The  right  of  way  for  the  con- 
struction of  highways  over  public  lands,  not  reserved  for  public  uses,  is  here- 
by granted . "  This  law  is  a  grant  to  the  public  of  an  easement  for  the  purpose 
therein  mentioned;  and  it  has  been  decided  by  this  court  that  such  a  law  is 
"the  highest  evidence  of  title."  See  Northern  Pac.  JR.  Co.  v.  Majors,  5  Mont. 
Ill,  2  Pac.  Rep.  322. 

The  law,  then,  was  a  grant  of  an  easement  for  a  public  use. 

In  the  case  of  City  of  Cincinnati  v.  White's  Lessees,  6  Pet.  431,  and  10 
Curt.  Dec.  179,  is  a  leading  case  upon  the  question  of  dedication  of  land  for 
public  use.  It  is  there  held:  "There  is  no  particular  form  of  ceremony  nec- 
essary in  the  dedication  of  land  to  public  use.     AD  that  is  required  is  the  as- 
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sent  of  the  owner  of  the  land,  and  the  fact  of  its  being  used  for  the  public 
purposes  intended  by  the  appropriation. "  See,  also,  Smith  v.  Town  ofFlora9 
64  111.  93. 

The  offer  to  prove,  and  the  question  asked  by  defendant's  counsel,  above 
referred  to,  were  an  attempt  to  prove  the  actual  acceptance  by  the  public  of 
the  easement  granted,  by  proving  actual  user  and  occupation,  prior  to  the  loca- 
tion of  the  mining  claim,  and  for  the  purposes  intended  within  the  grant. 
But  it  is  claimed  by  counsel  for  respondent  that  the  evidence  sought  to 
be  introduced  was  immaterial,  because  the  appellant  waived  its  right  by  fail- 
ing to  adverse  the  application  of  respondent  for  a  United  States  patent;  and 
respondent  relies  upon  the  cases  heretofore  decided  by  this  court,  known  as 
the  Smoke-House  Cases,  and  reported  in  6  Mont.  397,  12  Pac.  Rep.  858. 
Those  cases  followed  the  rule  announced  by  the  supreme  court  of  the  United 
States  in  Deffeback  v.  Hawke,  115  U.  S.  392,  6  Sup.  Ct.  Rep.  95,  and  they 
(as  far  as  is  herein  concerned)  decide  that  the  location  of  a  mine  is  the  incep- 
tion of  a  title,  and  that  the  patent,  when  issued,  relates  back  to  the  location, 
and  conveys  to  the  patentee  all  the  interest  that  the  government  had  at  the 
time  of  the  location;  and  they  further  decide  that  any  person  seeking  to  de- 
rive title  from  the  United  States,  the  inception  of  whose  title  is  subsequent 
to  the  filing  of  the  location,  must  adverse  the  application  for  mineral  patent. 
It  is  further  decided  by  those  cases  that  a  grant  by  the  United  States  conveys 
all  the  interest  that  the  United  States  has  at  the  time  of  the  grant,  and  no 
greater  interest.  The  rule  in  all  cases  is  that  a  grantor  cannot,  as  against  his 
prior  grantees,  convey  more  than  such  grantor  has  at  the  time  of  the  convey- 
ance. In  other  words,  where  A.  grants  certain  property  to  B.,  B.  is  not  de- 
prived of  such  property  by  reason  of  a  subsequent  grant  from  A.  to  C.  The 
United  States  in  this  respect  differs  from  no  other  grantor;  and  the  United 
States  cannot,  by  patent,  convey  to  any  grantee  a  greater  right  than  it  has  at 
the  time  of  such  grant.  If  the  rule  was  otherwise,  every  patentee  of  a  mining 
claim  would  have  to  adverse  every  subsequent  application  for  a  patent  to  the 
same  claim,  which  would  result  in  endless  litigation.  We  think  the  true  rule 
of  law  is  that,  where  a  person  holds  a  valid  grant  from  the  government,  he 
need  not  concern  himself  about  any  subsequent  attempt  by  the  government 
to  convey  the  same  property  to  another  person ;  and  the  Smoke- House  Cases, 
and  the  case  of  Deffeback  v.  Hawke,  above  cited,  are  authorities  on  this 
point.  As  the  learned  judge  says  in  the  case  last  cited:  "The  land  had  then 
ceased  to  be  the  subject  of  sale  by  the  government.  It  was  no  longer  its 
property."  So  in  the  case  at  bar.  Section  2477  was  a  grant  by  the  govern- 
ment of  an  easement,  and  defendant  sought  to  prove  an  acceptance  prior  to 
the  location  upon  which  the  patent  was  based.  If  such  an  acceptance  of  the 
grant  of  the  easement  could  have  been  established,  it  would  have  been  valid 
against  the  government,  and  therefore  valid  against  the  subsequent  grantees 
of  the  government,  who  must  take  the  land  in  question,  subject  to  any  ease- 
ment which  was  valid  against  the  government  at  the  time  of  the  location. 

It  is  further  insisted  upon  by  the  respondent  that  the  answer  contains  no 
allegation  in  support  of  which  the  offer  and  question  which  we  have  consid- 
ered were  competent.  The  grant  of  the  easement  sought  to  be  established  is 
a  law  of  congress,  and  need  not  be  pleaded  specially,  as  this  court  takes  judi- 
cial notice  thereof.  As  to  the  allegation  of  acceptance  by  the  public  as  to 
Park  and  Main  streets,  the  answer  asserts  that  those  streets  "have  been  pub- 
lic highways  ever  since  the  year  1866,  and  have  ever  since  said  date  been  duly 
and  legally  recognized  as  such,  and  have  ever  since  been  used  by  the  public 
as  such."  We  think  that  this  is  a  sufficient  pleading  of  dedication,  at  least 
as  to  those  streets. 

The  error  is  properly  before  this  court  for  review.    It  was  a  material  error; 
and  the  judgment,  and  the  order  denying  a  motion  for  a  new  trial,  are  re- 
versed, and  the  case  is  remanded  for  new  trial* 
v.!4p.no.ll— 42 
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Porter  and  another  t>.  Board  of  County  Com'rs  of  Choteatt  Co, 

(Supreme  Court  of  Montana.    July  21,  1887.) 

Couwtibb— Liabilities— County  Courts— Mileage  of  Justice. 

Rev.  St.  Mont.  1879,  div.  5,  J  602,  providing  "that,  whenever  a  court  is  appointed 
by  the  supreme  court  to  be  held  in  any  county,  it  shall  be  the  duty  of  the  board  of 
county  commissioners  of  such  county  to  pay  to  the  chief  juetice  or  associate  justice 
mileage  at  the  rate  of  twenty  cents  a  mile  in  going  and  returning  to  and  from  the 
place  where  the  court  is  held,  as  his  expenses  incurred  for  and  on  account  of  travel 
incurred  for  the  benefit  of  said  county,"  is  not  affected  by  Laws  Mont.  1885,  p.  71, 
providing  that  '*  county  officers,  jurors,  witnesses,  and  all  other  parties  that  may 
be  entitled  to  the  mileage  from  the  several  counties  in  the  territory  shall  be  entitled 
to  collect  mileage  at  the  rate  of  fifteen  cents  per  mile,  and  no  more." 

Appeal  from  district  court,  Choteau  county. 

S*  H.  Mclntyre,  Co.  Atty.,  for  appellant.    Horace  R.  Buck,  for  respondent. 

Galbraith,  J.  At  the  June  term  of  the  board  of  county  commissioners 
of  Choteau  county  for  1886,  respondent  presented  to  it  for  allowance  the  ac- 
count of  Hon.  Decius  S.  Wade  for  mileage  as  judge  of  the  district  court  of 
said  county,  for  traveling  from  Helena  to  Fort  Benton  to  attend  the  term  of 
said  court  for  April,  1886.  The  board  only  allowed  this  claim  at  the  rate  of 
15  cents  per  mile.  From  this  action  of  the  board  an  appeal  was  taken  to  the 
district  court,  which  sustained  the  appeal,  and  ordered  judgment  for  the  re- 
spondent for  the  difference  of  the  mileage  between  20  cents  and  15  cents  per 
mile.    From  this  judgment  the  board  took  this  appeal. 

The  laws  under  which  these  decisions  were  made,  so  far  as  necessary  to  be 
stated  for  construction  by  the  court,  are  as  follows:  "That  whenever  a  court 
is  appointed  by  the  supreme  court,     *    *    *    to  be  held  in  any  county, 

*  *  *  it  shall  be  the  duty  of  the  board  of  county  commissioners  of  such 
county  to  pay  to  the  chief  justice  or  associate  justice,  so  holding  said  terra, 
mileage,  at  the  rate  of  twenty  cents  per  mile,  in  going  from  his  residence  to 
the  place  where  the  court  is  held,  and  returning  therefrom,  as  his  expenses 
incurred  for  and  on  account  of  travel  incurred  for  the  benefit  of  said  county. 

*  *  *"  Section  602,  div.  5,  Rev.  St.  1879.  And  "county  officers,  jurors, 
witnesses,  and  all  other  parties  that  may  be  entitled  to  mileage  from  the  several 
counties  in  the  territory,  shall  be  entitled  to  collect  mileage  at  the  rate  of 
fifteen  cents  per  mile  for  the  distance  actually  traveled,  and  no  more."  "All 
acts,  and  parts  of  acts,  in  conflict  with  the  provisions  of  this  act,  be,  and  the 
same  are  hereby,  repealed."    Laws  1885,  p.  71. 

It  is  both  a  common-law  and  statutory  rule  of  construction  of  statutes  that 
the  intention  of  the  legislature  must  be  discovered,  and,  if  possible,  pursued. 
The  intention  of  the  legislature  in  the  passage  of  these  acts  must  be  the  pri- 
mary object  of  our  inquiry.  Upon  an  examination  of  this  statute  of  the  ter- 
ritory, providing  for  the  payment  of  mileage  by  a  county,  besides  those  above 
mentioned,  and  prior  to  the  date  of  the  last-mentioned  act,  when  a  prolonged 
stay  is  contemplated  at  the  place  to  and  from  which  the  mileage  is  to  be  paid, 
we  find  that  in  all  such  cases  a  per  diem  is  allowed  in  addition  to  the  mileage; 
but  no  such  provision  is  made  in  the  statute  allowing  mileage  to  the  judges, 
either  by  the  way  of  a  per  diem  or  otherwise.  The  holding  of  a  term  of  court 
necessarily  requires  some  period  of  time  for  attention  to  and  completion  of 
the  business.  This  may  be  a  long  or  short  period,  as  the  necessities  of  the 
case  requi  re.  For  this  purpose,  expenses  are  necessarily  incurred  by  the  judge ; 
and  it  is  for  these  expenses,  and  not  alone  for  the  expenses  of  travel,  that  this 
act  provides.  The  act  providing  for  mileage  to  be  paid  to  the  judges  allows 
the  mileage,  not  only  for  the  actual  travel  and  its  attendant  expenses,  but  also 
for  expenses  incurred  for  the  benefit  of  the  county,  which  plainly  includes, 
not  only  the  travel,  but  also  the  expenses  of  living,  and  all  other  expenses 
which  the  judge  is  necessarily  put  to  while  holding  his  court.    Certainly,  the 
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expenses  reasonably  Incurred  by  the  Judge  while  holding  court  are  just  as 
necessary  and  as  much  for  the  benefit  of  the  county  as  the  expenses  of  travel. 
The  act  plainly  contemplates  that  this  is  the  purpose.  It  is  as  if  the  act  read 
thus:  "It  shall  be  the  duty  of  the  board  *  *  *  to  pay  *  *  *  mile- 
age, at  the  rate  of  twenty  cents  per  mile,  in  going  from  his  residence  to  the 
place  where  said  court  is  held,  and  returning  therefrom,  as  his  expenses  in* 
curred"  for  the  benefit  of  such  county,  "and  on  account  of  travel  incurred 
for  the  benefit  of  such  county/'  This  is  more  than  what  is  usually  signified 
by  the  term  mileage,  which  means  "an  allowance  for  traveling,  as  so  much 
by  the  mile." 

In  the  act  of  1885,  supra,  the  law-making  power  refers  only  to  mileage 
proper, — that  is,  to  mileage  as  it  is  usually  defined;  but  the  act  allowing  mile- 
age to  the  judges  makes  its  own  definition  of  the  term,  and  includes  in  its 
signification,  not  only  allowances  for  traveling,  as  so  much  by  the  mile,  but 
also  reasonable  expenses  while  holding  court.  The  statutes,  therefore,  in  re- 
lation to  which  it  is  claimed  that  the  latter  repeals  the  former,  refer  to  two 
different  things, — two  different  subjects-matter.  Effect  should  always  be 
given,  if  possible,  to  the  legislative  will;  and  unless  one  statute  plainly  re- 
peals another,  either  by  express  enactment  or  by  implication,  the  latter  should 
be  allowed  to  stand.  We  think,  therefore,  that  the  statute  of  1885  is  only  in- 
tended to  apply  to  those  cases  where  previous  statutes  had  authorized  the  pay- 
ment of  mileage  in  the  usual  and  common  acceptation,  and  not  to  the  statute 
providing  for  the  payment  of  mileage  to  the  judges,  which  places  upon  this  term 
its  own  more  comprehensive  and  widely  different  signification.  This  view  of 
the  subject  answers  the  argument  of  the  appellant  that  the  act  of  the  legisla- 
tive assembly,  giving  mileage  to  the  judges,  is  affected  by  the  foregoing  act 
of  1885,  for  the  reason  that  this  legislation  was  had  on  account  of  the  reduced 
rates  of  travel,  by  reason  of  the  introduction  of  railroads  into  the  territory. 

In  the  view  we  have  taken  of  the  former  statute,  the  amount  is  not  exces- 
sive. More  than  mere  mileage  proper,  as  we  have  seen,  is  plainly  intended 
by  this  statute.  In  our  view  the  statutes  are  not  inconsistent  or  repugnant. 
We  are  therefore  of  the  opinion  that  it  was  not  the  intention  of  the  legislative 
assembly,  by  enacting  the  law  of  1885,  to  repeal  the  law  allowing  mileage  to 
the  judges. 

The  judgment  is  affirmed,  with  costs. 


Ford  v.  Gregson  and  others. 

(Supreme  Court  of  Montana.    July  21,  1887.) 

Contract— Public  Policy— Restraint  op  Trade— Compromise  of  Litigation. 

A  contract  by  which  the  owners  of  several  water-rights  in  a  certain  stream  agree 
with  each  other,  under  a  penalty  of  $10,000,  •* agreed  and  liquidated  damages,"  not 
to  Bell  to  certain  parties,  or  any  other  person  or  persons  who  may  be  now  or 
hereafter  endeavoring  to  obtain  the  possession  of  the  said  water-rights,  and  not  to 
make  any  settlement  or  compromise  with  such  parties,  except  by  the  written  con- 
sent of  the  others,  no  limit  ot  time  being  set,  is  void  as  against  public  policy,  being 
analogous  to  a  contract  in  restraint  of  trade,  and  also  as  imposing  a  restraint  and 
condition  upon  compromises  or  settlements  of  litigation  and  disputes,  which  are 
favored  by  the  law. 

Appeal  from  district  court,  Silver  Bow  county. 
Action  for  breach  of  contract.    The  opinion  states  the  case. 
Knowles  &  Forbes  and  Sharp  <fr  Nopton,  for  appellant.     W*  W.  Dixon,  for 
respondent. 

MoConnell,  G.  J.  This  is  an  action  for  the  breach  of  a  written  contract, 
brought  by  the  appellant  against  the  respondents,  in  the  district  court  of  Silver 
Bow  county.  Defendants  demurred  to  the  amended  complaint  of  the  plain- 
tiff, and  the  demurrer  was  sustained  by  the  court.  There  was  judgment  dis- 
missing the  plaintiff's  suit,  and  taxing  him  with  the  costs,  from  which  he  ap- 
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peaied  to  this  court.    Said  appeal  is  based  on  the  judgment  roll  and  errors 
in  law. 

The  contract  sued  on  is  as  follows,  to-wit : 

"This  agreement,  made  and  entered  into  by  and  between  William  Hinkle- 

man,  Eli  Gregson,  Alexander  Henninger,  George  Kessler,  Thomas  Ford,  of 

Silver  Bow  county,  Montana  Territory,  witnesseth  that  the  said  parties  hereto 

do  hereby  covenant,  promise,  and  agree,  to  and  with  each  other,  in  substance 

as  follows,  to-wit: 

"  Whereas,  the  above-named  parties  are  the  rightful  owners  and  in  the  pos- 
session of  certain  water-rights  in  and  on  German  gulch,  and  its  tributaries,  in 
said  Silver  Bow  county,  and  also  of  certain  placer  mining  land,  in  the  same 
gulch,  which  is  worked  with  the  water  above  mentioned;  and  whereas,  cer- 
tain parties  have  endeavored,  and  now  are  endeavoring,  to  take  from  the  said 
parties  hereto,  by  wrong  and  unlawful  means,  and  appropriating  to  their  own 
use,  a  portion  of  the  water  hereinabove  mentioned,  which  will  be  greatly  to 
the  damage  of  the  said  parties:  Now,  therefore,  these  presents  witnesseth 
that  the  said  parties  hereto  do  hereby  covenant,  promise,  and  agree  to  and 
with  each  other  that  they,  or  either  or  any  of  them,  will  not  sell  said  water- 
right,  or  their  interest  in  the  same,  except  by  and  with  the  written  consent 
of  all  of  the  above-named  parties  hereto;  and  without  such  written  consent 
neither  of  said  parties  will  make  any  sale  to,  or  settlement  or  compromise 
with,  said  parties  above  referred  to,  or  any  other  person  or  persons,  who  may 
be  now  or  hereafter  endeavoring  to  obtain  the  possession  of  the  said  water- 
rights;  and,  the  better  to  enforce  and  compel  the  faithful  performance  of  the 
stipulations  aforesaid,  the  said  parties  hereto  do  hereby  acknowledge  them- 
selves, and  each  of  them,  held  and  firmly  bound  unto  each  other,  in  the  penal 
sum  of  ten  thousand  dollars,  lawful  money  of  the  United  States,  as  agreed  and 
liquidated  damages,  for  the  payment  of  which,  well  and  truly  to  be  made, 
they  severally  bind  themselves,  their  heirs  and  legal  representatives,  firmly 
by  these  presents;  conditioned,  however,  that  they  severally  comply  with  and 
hold  inviolate  the  stipulations  herein  contained. 

"It  is  further  understood  and  agreed  that  the  said  parties  hereto  will  join 
together,  and  make  common  cause,  if  in  defense  of  their  common  and  several 
interests,  in  any  contest  or  action  at  law,  which  may  arise  in  reference  to  the 
said  water  and  water-rights,  and  placer  mining  ground,  hereinabove  referred  to, 
and  that,  of  any  and  all  expenses  necessarily  incurred  in  protecting  their  said 
water-rights,  whether  by  action  at  law  or  otherwise,  the  said  Thomas  Ford 
agrees  to  and  will  pay  the  one-half,  and  the  other  parties,  to-wit,  William  Hin- 
kleman,  Eli  Gregson,  Alex.  Henninger,  and  George  Kessler,  will  pay  the  other 
half:  provided,  however,  that,  in  case  a  sale  be  made  of  said  water  and  water- 
rights,  then  the  said  Thomas  Ford  shall  have  and  receive  the  one-half  of  the 
money  received  in  payment  therefor,  and  the  other  contracting  parties  shall 
receive  and  have  the  remaining  one-half  of  the  money  received  therefor.  The 
said  placer  ground  hereinabove  referred  to  is  better  described  and  designated 
in  the  survey  and  plot  filed  with  the  application  for  patent  as  lot  No.  44,  in 
township  No.  4  north,  of  range  No  10  west. 

"In  witness  whereof  the  said  parties  hereto  have  set  their  hands  and  seals 
this  twenty-first  day  of  August,  A.  D.  1884. 

[Signed]  "William  Hinkleman. 

"Eli  Gregson. 
"Alex.  Henninger. 
'George  Kessler. 
"Thomas  Ford." 

Agreement  duly  verlflVl  before  Caleb  Irvine,  notary  public,  on  the  twenty- 
first  day  of  August,  1884. 

The  demurrer  is  as  follows,  to-wit: 

"Now  come  the  above-named  defendants,  and  demur  to  the  complaints  of 
plaintiff  herein,  filed  April  15,  1885,  and  for  causes  of  demurrer  state: 
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"(1)  That  said  amended  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

"  (2)  Said  amended  complaint  shows  upon  its  face  that  the  alleged  contract, 
upon  which  this  action  is  brought,  was  and  is  contrary  to  public  policy, 
and  void  in  law,  in  so  far  as  it  attempts  to  restrain  or  to  impose  a  condition 
upon  the  alienation  of  the  property  therein  mentioned,  or  of  any  interest 
therein,  or  the  settlement  or  the  compromise  of  any  controversy  or  litigation 
in  reference  thereto;  and  it  is  for  the  breach  of  the  covenants  not  to  sell  or 
settle  or  compromise  that  this  action  is  brought. 

"  (3)  Said  amended  complaint  is  ambiguous,  unintelligible,  and  uncertain, 
in  that  the  allegations  of  the  contract  in  said  complaint  do  not  correspond  with, 
but  differ  from  and  contradict,  the  contract,  as  set  out  by  copy  and  made  part 
of  the  complaint,  in  that  (1)  the  said  amended  complaint,  in  the  first  clause 
thereof,  alleges  certain  considerations  and  objects  and  intentions  in  regard  to 
said  contract,  and  in  entering  into  the  same,  none  of  which  are  expressed  in 
the  contract  as  set  out  by  copy,  but  are  inconsistent  with  said  contract,  and 
the  terms  thereof.  (2)  Said  amended  complaint  alleges  that  by  said  contract 
the  said  parties  thereto  'covenanted,  promised,  and  agreed  to  and  with  each 
other  that  they,  or  either  of  them,  without  the  written  consent  of  the  other 
parties  to  said  contract,  would  not  sell,  compromise  with,  or  settle  with  the 
parties  referred  to  in  said  contract,  or  any  other  person  or  persons  who  were 
then  or  thereafter  endeavoring  to  obtain  possession  of  said  water  or  water- 
rights,'  whereas  the  copy  of  the  contract  set  out  provides  that  the  parties 
thereto  'covenant,  promise,  and  agree,  to  and  with  each  other,  that  they,  or 
either  or  any  of  them,  will  not  sell  said  water-right,  or  their  interest  in  the 
same,  except  by  and  with  the  written  consent  of  all  the  parties;  and  that,  with- 
out such  written  consent,  neither  of  said  parties  will  make  any  sale  to,  or  settle- 
ment or  compromise  with,  said  parties  above  referred  to,  or  any  other  person 
or  persons  who  may  be  now  or  hereafter  endeavoring  to  obtain  the  possession 
of  said  water  and  water-rights/  (8)  Said  amended  complaint  is  in  many  other 
respects  ambiguous,  unintelligible,  and  uncertain. 

"Wherefore defendants  ask  judgment  that  this  action  be  dismissed,  and  for 
their  costs. 

[Signed]  "W.  W.  Dixon,  Attorney  for  Defendants." 

In  order  to  ascertain  whether  this  contract  is  obnoxious  to  the  above  objec- 
tions, we  will  briefly  summarize  its  provisions:  (1)  The  parties  to  said  con- 
tract are  the  owners  and  in  possession  of  certain  water-rights  in  and  on  Ger- 
man gulch  and  its  tributaries,  and  also  of  certain  placer  mining  land  in  the 
same  gulch.  (2)  There  were  certain  parties  averred  in  the  amended  com- 
plaint to  be  Williams  and  Smith,  but  not  named  in  the  contract,  who  had  en- 
deavored, and  were  then  endeavoring,  unlawfully  to  deprive  them  of  a  portion 
of  the  water  to  which  they  were  entitled.  (3)  They  mutually  covenant  among 
themselves  that  no  one  should  sell  to  said  parties,  or  to  any  one  else,  his  in- 
terest in  said  water-right,  except  by  the  written  consent  of  all  the  others, and 
that  no  one  should  make  any  compromise  or  settlement  with  said  parties,  or 
any  one  else,  without  the  written  consent  of  all  the  others.  (4)  They  bind 
themselves  in  the  penal  sum  of  #10,000,  each  one  to  the  other,  as  agreed  and 
liquidated  damages,  conditioned  that  they  severally  comply  with  and  hold  in- 
violate the  stipulations  therein  contained.  (5)  They  obligate  themselves, 
their  heirs  and  legal  representatives,  to  pay  this  penal  sum,  if  the  stipulations 
of  the  contract  should  be  broken.  (6)  They  enter  into  a  compact  with  one 
another,  to  make  common  cause  in  any  contest  or  action  at  law,  in  reference 
to  said  water  and  water-right,  and  placer  raining  ground,  and  apportion  the 
expenses  of  such  law  suit,  and  the  money  that  might  arise  from  any  sale  made 
of  such  water-rights. 

It  is  alleged  in  the  complaint  that  all  parties  to  this  contract  except  Ford 
violated  it  by  compromising  with  Williams  and  Smith,  and  selling  to  them 
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their  several  interests  in  said  water  and  placer  mining  ground,  without  first 
having  obtained  his  written  consent.    Hence  he  sues  for  the  penal  sum  of 
.  $10,000  as  liquidated  damages. 

The  contract  sued  on  at  least  is  void  on  two  grounds: 

First.  It  prohibits  the  owner  of  the  water-right  from  selling  it  to  any  one, 
without  the  consent  in  writing  of  his  four  associates.  By  the  terms  of  the 
contract,  each  appears  to  be  the  owner  of  a  water-right  in  German  gulch  and 
its  tributaries,  and  he  binds  himself  under  the  penalty  of  $10,000,  as  "agreed 
and  liquidated  damages,"  not  to  sell  to  certain  parties,  "or  any  other  person 
or  persons,  who  may  be  now  or  hereafter  endeavoring  to  obtain  the  possession 
of  the  said  water-rights."  Each  binds  himself,  his  heirs  and  legal  represent- 
atives, in  said  penal  sum  of  $10,000,  to  comply  with  said  agreement  not  to 
sell  at  all,  except  by  the  written  consent  of  the  others.  If  any  one  of  them, 
or  his  legal  representative,  should  refuse  to  give  his  consent  in  writing,  it 
would  tie  up  the  sale  of  the  water-rights  of  the  others  forever.  Such  a  con- 
tract is  certainly  against  public  policy.  And  especially  is  this  the  case  in  a 
country  like  this,  in  which  water  is  necessary  for  so  many  industrial  pursuits. 
This  is  analogous  to  contracts  which  are  in  restraint  of  trade.  They  are  against 
public  policy,  and  void.  In  general,  covenants  which  are  contrary  to  public 
policy  are  void.    Bier  v.  Dozier,  24  Grat.  1. 

A  covenant  in  restraint  of  trade  generally  will  not  be  supported,  although 
founded  on  a  good  consideration.  Callahan  v.  Donnolly,  45  Cal.  152;  Mater 
v.  Homan,  4  Daly,  168;  Oregon  Steam  Nav.  Co.  v.Winsor,  20  Wall.  64.  It 
is  true  that  a  covenant  not  to  trade  in  a  particular  place,  and  for  a  particular 
time,  is  good.    Perkins  v.  Clay,  54  N.  H.  518;  Pierce  v.  Fuller,  8  Mass.  225. 

The  counsel  for  the  plaintiff  insists  that  "the  portion  of  the  contract  that 
might  be  contrary  to  public  policy,  or  in  restraint  of  trade,  is  mere  surplusage, 
and  can  be  treated  as  such  by  the  court  i  n  its  construction  thereof, "  He  seeks 
to  have  the  court  strike  from  the  contract  the  provisions  which  prohibit  the 
sale  of  the  property  to  any  one  whatever,  and  thus  limit  the  prohibition  to  the 
sale  to  Williams  and  Smith,  and  to  strike  from  the  contract  the  parts  which 
bind  the  heirs  and  legal  representatives  of  the  parties,  and  thus  limit  the  re- 
straining part  of  the  contract  to  the  lives  of  the  parties  themselves.  These 
are  substantial  parts  of  the  contract,  put  into  it  by  the  parties  themselves,  and 
create  an  unlimited  prohibition  upon  the  sale  of  the  property  involved,  upon 
a  contingency  that  may  never  happen.  The  court  does  not  make  contracts, 
but  interprets  them  as  it  finds  them. 

Second.  This  contract  is  void  upon  another  ground.  It  imposes  a  restraint 
and  condition  upon  compromises  or  settlements  of  litigation  and  disputes 
which  are  favored  by  law.  "  The  courts  being  established  to  conserve  the  law, 
good  morals  and  the  due  order  of  society  cannot  lend  their  aid  to  parties  con- 
spiring to  impede  these  objects."  Bish.  Co  lit.  §  59.  "To  settle  or  avoid  liti- 
gation are  objects  of  value."     Bish.  Cont.  §  57. 

This  contract  binds  each  one  of  the  parties  thereto  not  to  make  any  "settle- 
ment or  compromise  with  said  parties,"  (meaning  Williams  and  Smith,)  or 
any  other  person  or  persons  who  may  be  now  or  hereafter  endeavoring  to  ob- 
tain the  possession  of  the  said  water-rights,  without  the  written  consent  of 
the  other  parties, — a  contingency  that  may  never  happen.  And,  having  thus 
fortified  themselves  against  the  peaceful  settlement  of  an  anticipated  law- 
suit, they  prepare  for  war,  by  entering  into  a  solemn  compact  that  they  "  will 
join  together,  and  make  common  cause,  in  defense  of  their  common  and  sev- 
eral interests,  in  any  contest  or  action  at  law  which  may  arise  in  reference  to 
the  said  water  and  water-rights  and  placer  mining  ground."  Such  a  contract 
is  obviously  against  public  policy. 

Counsel  for  the  appellant  cites  the  case  of  Hoffman  v.  Vallejo,  45  Gal.  564,  as 
authority  for  the  position  that  a  contract  is  not  void  for  the  reason  that  "no 
settlement  or  compromise  of  the  matter  aforesaid  shall  be  made  without  the 
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consent  of  the  parties  of  the  second  part,  in  writing. "  But  the  principle  there 
settled  is  not  applicable  to  the  facts  of  this  case.  In  that  case  a  contract  ex- 
isted between  the  parties  as  to  land,  which  made  the  plaintiff  the  equitablo 
owner  of  a  half  interest  therein.  Hence  the  other  party  might  well  bo  bound 
not  to  compromise  or  settle  without  violating  any  rule  of  public  policy.  But 
in  the  case  at  bar  the  interests  which  the  parties  attempt  to  pool  are  separate 
and  distinct,  and  the  effect  of  the  contract  is  to  bind  each  party  not  to  settle 
his  lawsuit  without  the  written  consent  of  the  others,  who  may  have  similar 
suits,  or  suits  involving  similar  interests.  The  law  is  a  peacemaker,  and  will 
not  recognize  any  contract  which  will  not  leave  any  litigant  free  to  compro- 
mise and  settle  his  suit,  if  he  chooses  so  to  do. 

It  is  not  necessary  to  notice  the  other  grounds  of  demurrer,  as  those  already 
passed  upon  are  decisive  of  the  case. 

Let  the  judgment  of  the  court  below  be  affirmed,  with  costs. 


Davidson  and  others  t>.  Clark  and  others, 

(Supreme  Court  of  Montana.    July  22,  1887.) 

Whits— Service  on  Agent— Jurisdiction. 

Where,  in  a  civil  action,  the  case  is  not  one  which  falls  within  the  exceptions 
specified  in  Rev.  St.  Mont.  pp.  52,  b\  $  72,  providing  that  a  summons  shall  be 
served  by  delivering  a  copy  thereof  to  the  defendant  personally,  and  where  the 
record  itself  shows  that  no  service  was  had  upon  the  de/endantpersonally,  butonly 
upon  his  agent,  the  court  trying  the  case  is  without  jurisdiction  of  the  person  of 
the  defendant,  and  any  judgment  rendered  against  him  is  a  nullit*" 

Appeal  from  district  court,  Gallatin  county 

Andrew  F.  Burleigh,  for  appellant.    George  Haldorn*  for  respondent. 

McLeary,  J.  The  case  was  tried  in  the  district  court,  before  Hon.  John 
Coburn,  associate  justice  of  the  supreme  court,  presiding. 

This  is  an  appeal  from  the  judgment  rendered  in  the  court  below,  and  comes 
up  on  the  judgment  roll.  It  appears  from  the  record  that  there  was  no  serv- 
ice upon  Herman  Clark,  or  any  of  the  defendants  in  this  case.  The  only  evi- 
dence of  any  attempt  at  service  of  summons  is  contained  in  the  return  of  the 
sheriff,  wherein  he  states  that  he  personally  served  the  same  on  Joseph  J.  Mc- 
Bride,  he  being  the  agent  of  the  defendants  named  in  the  summons. 

The  statutes  of  Montana  require  that  the  summons  shall  be  served  by  de- 
livering a  copy  of  the  summons  to  the  defendant  personally,  except  in  certain 
specified  cases,  among  which  the  present  is  not  included.  Rev.  St.  Mont.  pp. 
52,  53,  §  72.  Where  the  record  itself  shows  that  no  service  of  the  summons 
was  had  upon  the  defendant,  as  is  required  by  the  statute  law,  the  court  is 
without  jurisdiction  of  the  person  of  the  defendant,  and  the  judgment  is  a 
nullity.  Freem.  Judgm.  §  125 ;  Clark  v  Thompson,  47  111.  27 ;  Hahn  v.  Kelly, 
34  Cal.  402  et  seq. 

Hence  the  judgment  in  this  case  must  be  reversed,  and  the  cause  remanded, 
with  costs. 

ttUSSSING  v.  Sias. 
(Supreme  Court  of  Montana.    July  22,  1887.) 

1.  Appeal — Recohd — Striking  rxrr  Statement. 

Where,  in  a  civil  action,  the  record  on  appeal  shows  that  no  motion  for  a  new 
trial  was  made,  and  that  no  appeal  was  taken  within  00  days  of  the  rendition  of  the 
judgment,  and  the  statement  alleges  as  error  the  insufficiency  of  the  evidence  to 
support  the  findings,  such  statement  will  be  stricken  out  of  the  record. 

2.  Same — Review— Judgment  Roll— Evidence. 

Where  an  appeal  from  a  judgment  has  not  been  taken  within  the  time  limited 
by  Rev.  St.  Mont.  p.  120,  §  408,  providine;  that  "  an  exception  to  the  decision  or 
verdict,  on  the  ground  that  it  is  not  supported  by  the  evidence,  cannot  be  reviewed 
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on  an  appeal  from  the  judgment,  unless  the  appeal  Is  taken  within  60  days  after 
the  rendition  of  the  judgment,"  and  the  court  is  precluded  from  reviewing  the 
evidence,  and  confined  to  the  judgment  roll,  in  which,  under  Rev.  St.  Mont.  §  "*M, 
p.  95,  the  findings  are  embodied,  evidence  introduced  on  the  trial,  and  improperly 
incorporated  in  the  findings,  will  be  disregarded. 

Appeal  from  district  court,  Lewis  and  Clarke  county. 

Action  upon  promissory  note.     The  opinion  states  the  case. 

Chumasero  <fe  McCutcheon,  for  appellant.    Toole  &  Wallace,  for  respondent. 

McLeary,  J.  This  was  a  suit  brought  on  a  promissory  note  for  $2,719, 
less  81,000  credit.  The  note  was  made  on  the  thirteenth  day  of  October,  1884, 
due  in  one  year,  and  payable  to  Arthur  W.  Sias  by  Newkirk  Bros.  On  the 
twenty-fourth  of  March,  1885,  prior  to  maturity,  Sias  transferred  and  in- 
dorsed the  note  to  Blessing.  The  note  being  unpaid,  on  twenty-seventh 
March,  1886,  Blessing  filed  his  suit  against  Newkirk  Bros.,  and  also  against 
Sias,  as  indorser.  In  order  to  avoid  his  neglect  of  presentment  and  notice  of 
non-payment,  the  plaintiff  alleges  a  waiver  thereof  by  Sias,  by  means  of  a  let- 
ter written  to  him  (Blessing)  by  Sias.  Whether  or  not  the  letter  by  its  terms, 
amounted  to  a  waiver  of  presentment  and  notice  of  non-payment,  is  the  ques- 
tion involved  in  this  cause  here  presented. 

But  we  are  met  at  the  outset  of  this  investigation  by  a  preliminary  ques- 
tion, in  the  shape  of  a  motion  to  strike  from  the  record  all  contained  therein, 
except  the  judgment  roll;  that  is  to  say,  the  statement  on  motion  for  a  new 
trial.  It  is  apparent  from  the  record  that  no  motion  for  a  new  trial  was  ever 
made  in  this  case,  and  it  is  contended  that  the  error  alleged  in  the  statement 
consists  in  the  insufficiency  of  the  evidence  to  support  the  findings,  and,  as 
the  appeal  was  not  taken  until  more  than  60  days  after  the  judgment,  this 
statement  should  be  stricken  from  the  record  as  surplusage.  "This  court 
cannot  review  any  question  of  fact,  if  there  is  no  appeal  from  an  order  grant- 
ing or  refusing  a  motion  for  a  new  trial.  The  facts  stated  in  the  findings 
of  the  court  must  be  regarded  as  true;  and  we  cannot  consider  on  this  appeal 
the  insufficiency  of  the  evidence  to  support  the  findings."  Alport  v.  Kelly,  2 
Mont.  344,  345;  Chumasero  v.  Vial,  3  Mont.  379;  Twell  v.  Twell,  6  Mont. 
19,  20,  9  Pac.  Rep.  537;  Alder  Gulch  Con.  Min.  Co.  v.  Hayes,  6  Mont.  32,  9 
Pac.  Rep.  581 ;  Porter  v.  Clark,  6  Mont.  247, 11  Pac.  Rep.  638.  On  these  au- 
thorities this  motion  must  be  sustained,  and  the  statement  stricken  from  the 
record. 

We  have,  then,  before  us,  the  appeal  from  the  judgment  and  the  record  con- 
taining the  judgment  roll  alone.  And  it  is  laid  down  in  our  statute  "an  ex- 
ception to  the  decision  or  verdict,  on  the  ground  that  it  is  not  supported  by 
the  evidence,  cannot  be  reviewed  on  an  appeal  from  the  judgment,  unless  the 
appeal  is  taken  within  sixty  days  after  the  rendition  of  the  judgment."  Rev. 
St.  Mont.  p.  120,  §  408.  Then  the  appellant  is  precluded  from  objecting  to 
this  judgment  because  it  is  not  supported  by  the  evidence;  this  appeal  not 
having  been  taken  until  nearly  six  months  after  the  rendition  of  the  judg- 
ment. 

Under  the  statute  the  judgment  roll  in  this  case  is  constituted  of  the  sum- 
mons, pleadings,  findings  of  the  court,  exceptions,  and  a  copy  of  the  judgment. 
Rev.  St.  Mont.  §  294,  p.  95.  The  findings  of  the  court  should  contain  a  con- 
cise statement  of  the  several  facts  found  by  the  court  from  the  evidence,  in 
accordance  with  the  issues  raised  in  the  pleadings ;  but  the  findings  should 
not  incorporate  within  themselves  the  evidence,  either  verbal  or  written, 
which  has  been  introduced  on  the  trial.  Only  the  ultimate  facts  should  be 
stated  in  the  findings.  Then,  although  the  letter,  which  it  is  claimed  by  re- 
spondent constitutes  the  waiver  of  presentment  and  notice,  is  found  incor- 
porated in  the  findings  of  the  court,  it  properly  has  no  place  therein.  It  can- 
not be  regarded  as  a  constituent  part  of  the  judgment  roll;  and  the  judgment 
roll  alone  is  before  us  for  review. 
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Then,  from  the  pleadings,  findings  proper,  and  the  Judgment,  we  can  find 
no  error  in  the  judgment  of  the  court  below,  and  it  is  therefore  affirmed  with 
costs. 


Zimmerman  t>.  Zimmerman. 

(Supreme  Quart  of  Montana.    July  23,  1887.) 

1.  Courts — Territorial — Powers — Chancery  Jurisdiction. 

Under  Rev.  St.  U.  8.  fy  1686,  1910,  vesting  in  the  circuit  and  district  courts  of  the 
territories  named  therein  the  same  jurisdiction  as  is  exercised  by  the  circuit  and 
district  courts  of  the  United  States,  the  district  courts  of  Montana  territory  are 
vested  with  "all  the  chancery  powers  which  formerly  belonged  to  chancery  in  Eng- 
land." 

2.  Divorce— Alimony  Pendente  Lite— Contempt— Striking  out  Answer. 

The  action  of  divorce  being  a  chancery  proceeding,  under  Rev.  St.  Mont.  1879, 
div.  6,  g  508,  the  district  court  has  power  to  punish  a  contempt  of  court  in  refusing  to 
pay  alimony  awarded  by  it,  by  striking  the  defendant's  answer  from  the  record,  in  a 
case  in  which  the  defendant,  being  absent  from  the  territory,  punishment  for  con- 
tempt cannot  be  otherwise  inflicted. 
8.  Same— Modification  or  Order. 

Where,  in  divorce  proceedings,  the  district  court  has  punished  the  disobedience 
to  an  order  for  alimony  pendente  lite  of  the  defendant,  residing  out  of  the  territory, 
by  striking  out  his  answer,  and,  on  application  of  defendant's  counsel,  has  over- 
ruled the  order  striking  out  the  answer,  and  has  modified  the  order  for  alimony, 
the  court  is  justified,  on  such  modified  order  being  disobeyed,  in  again  ordering  the 
answer  to  be  stricken  out,  and  referring  the  case  as  on  a  default,  and  the  defend* 
ant  cannot  be  heard  to  complain  that  he  had  no  notice  of  the  modified  order. 

Appeal  from  district  court,  Gallatin  county. 

Action  for  divorce  and  alimony.    The  opinion  states  the  case. 

Luce  &  Armstrong,  for  appellant.     Savage  &  Elder,  for  respondent. 

Galbraith,  J.  This  was  an  action  for  divorce  and  alimony.  At  the  time 
the  respondent  filed  her  complaint,  viz.,  twenty-sixth  March,  1886,  she  also 
filed  her  petition  to  the  court  for  alimony  pendente  lite.  After  the  pleadings 
were  all  filed  in  the  action,  viz.,  upon  the  twenty-sixth  of  April,  1886,  the  or- 
der for  alimony  pendente  lite,  as  prayed  for,  was  made.  This  order  provided, 
further,  that  if  the  alimony  was  not  paid,  the  appellant's  answer  should  be 
stricken  from  the  files,  and  himself  proceeded  against  in  the  manner  provided 
by  law  for  the  enforcement  of  the  order.  On  the  fourth  of  October,  1886,  a 
motion  to  strike  the  answer  of  the  appellant  from  the  files  was  made,  for  that 
he  had  not  complied  with  the  order  of  the  court  requiring  payment  of  the 
alimony.  It  appears  that  the  above  order  of  the  court,  allowing  alimony,  was< 
served  upon  the  appellant  on  the  twenty-sixth  day  of  May,  1886,  at  Elks 
county,  Nevada.  On  the  fifth  day  of  October,  1886,  a  motion  was  made  to 
vacate  and  set  aside  the  order  allowing  alimony  pending  the  action.  On  the 
ninth  of  October  following,  the  court  overruled  the  motion  to  strike  the  an- 
swer of  the  appellant  from  the  files,  and  modified  the  former  order  allowing 
alimony  pendente  lite.  On  the  eleventh  of  December,  1886,  the  court,  upon 
affidavit  that  the  modified  order  had  been  disobeyed,  ordered  the  answer  of  the 
appellant  stricken  from  the  files.  Thereafter  the  court  ordered  the  cause  to 
be  referred  as  in  the  case  of  default,  and,  upon  the  report  of  the  referee,  or- 
dered a  decree  of  divorce  and  permanent  alimony.  From  this  decree  this 
appeal  is  taken,  and  the  only  error  complained  of  is  the  action  of  the  court  in 
striking  from  the  files  the  appellant's  answer. 

The  first  question  for  our  consideration  is,  did  the  district  court  have  the 
power  to  make  this  order  striking  the  appellant's  answer  from  the  files  for 
disobedience  to  its  mandates?  If  so,  was  the  order  properly  made,  under  the 
peculiar  circumstances  of  this  case?  It  is  admitted  that  this  order  was  made 
as  a  punishment  for  contempt  in  disobeying  the  order  of  the  court  in  relation 
to  the  payment  of  alimony.    It  is  claimed  by  the  appellant  that  as  our  stat- 
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ufces  have  provided  for  the  punishment  of  contempt,  this  is  a  limitation 
upon  the  power  formerly  exercised  in  such  cases,  upon  the  principle,  we  pre- 
sume) of  the  maxim,  expressio  unius,  exclusio  alterius;  and  we  are  referred 
to  the  case  of  Galland  v.  Q  all  and  t  44  Cal.  475,  as  sustaining  this  doctrine. 
Upon  an  examination  of  this  case,  we  find  that  the  portion  of  the  opinion  re- 
lied upon  to  uphold  this  view  is  obiter  dictum.  The  court,  after  referring  to 
the  punishment  provided  by  the  statutes  of  California  for  contempt,  uses  this 
language:  "This  is  a  limitation  upon  the  power  formerly  exercised  by  the 
courts  for  contempt,  but  whether  courts  in  this  state  can  exercise  power  in 
this  respect  in  cases  not  named  in  the  statute,  or  otherwise  than  it  has  pro- 
vided, we  are  not  called  upon  in  this  case  to  consider." 

Upon  the  other  hand,  it  is  contended  that  the  court  is  not  limited  to  the  pun- 
ishment for  contempt  provided  by  the  statute  in  case  of  disobedience  to  its  or- 
ders ;  that  it  has  control  of  its  own  proceedings,  and  can  refuse  the  benefit  of 
them  to  a  party  in  contempt.  In  the  case  of  Walker  v.  Walker,  59  How.  Pr. 
476,  which  was  an  action  in  divorce,  the  answer  of  the  defendant  was  stricken 
out,  upon  his  default  being  shown  to  comply  with  an  order  nisi  of  the  court 
that  he  pay  alimony  within  five  days.  This  order  was  appealed  to  the  gen- 
eral term,  where  it  was  affirmed,  and  from  thence  taken  to  the  court  of  ap- 
peals. In  this  case  it  was  "considered  by  the  defendant,"  and  impliedly  held 
by  the  court,  "that  the  supreme  court,  on  its  equity  side,  has  all  the  power 
and  authority  that  formerly  existed  in  chancery  in  England,  and  was  con- 
tinuously exercised  by  it."  The  same  concessions  must  be  made  in  the  case 
at  bar. 

Our  organic  act  provides  that  "the  supreme  court  and  the  district  courts, 
respectively,  of  every  territory,  shall  possess  chancery  as  well  as  common- 
law  jurisdiction."  "Each  of  the  district  courts  in  the  territories,  mentioned 
in  the  preceding  section,  shall  have  and  exercise  the  same  jurisdiction,  in  all 
cases  arising  under  the  constitution  and  laws  of  the  United  States,  as  is  vested 
in  the  circuit  and  district  courts  of  the  United  States."  Sections  1686,  1910, 
Rev.  St.  U.  S.  By  virtue  of  the  foregoing  act  of  congress,  the  district  courts 
of  this  territory  are  vested  with  all  the  chancery  powers  which  formerly  be- 
longed to  chancery  in  England.  In  the  case  last  referred  to,  Folger,  J.,  in 
rendering  the  opinion,  after  referring  to  numerous  authorities,  both  Ameri- 
can and  English,  says:  "We  are  brought  to  the  conclusion  that  there  has  long 
been  exerted,  by  the  court  of  chancery  in  England,  the  power  to  refuse  to 
hear  the  defendant  when  he  was  in  contempt  of  the  court  by  disobeying  its 
orders,  and  that  that  power  was  in  the  courts  or  chancery  of  this  country," 
"It  is  always  in  the  power  of  the  defendant,  in  a  case  like  that  in  hand,  to 
apply  to  the*  court,  and  show  that  the  order  was  irregularly  made,  or  for  leave 
to  purge  himself  of  the  contempt,  and  be  let  in  again  to  make  his  defense;" 
referring  to  Brinkley  v.  Brinkley,  47  N.  Y.  40.  In  this  latter  case,  which 
was  one  for  limited  divorce,  the  same  judge  says:  "The  special  term  having 
made  the  order,  and  the  defendant  having,  on  service  thereof,  neglected  to 
comply  with  it,  he  has  been  disobedient  of  the  court,  and  in  contempt  of  it. 
The  court  has  power  to  punish  him  therefor.  This  might  be  fine,  or  impris- 
onment, or  both.  But  it  was  not  limited  to  this  mode  of  enforcing  its  or- 
ders. Inasmuch  as,  after  the  commencement  of  the  action,  he  had  gone  out 
of  the  jurisdiction,  it  would  not  have  availed  to  have  ordered  him  fined  and 
committed.  But  it  had  control  over  its  own  proceedings,  and  could  refuse  to 
the  defendant  the  benefit  of  them,  when  asked  as  a  favor,  until  he  purged 
himself  of  the  contempt." 

In  Peel  v.  Peel,  50  Iowa,  522,  the  court  below  had  stricken  the  answer  of 
the  defendant  from  the  files,  for  the  reason  that  he  had  failed  to  pay  the 
money  specified  in  the  order  for  alimony,  and  refused  afterwards  to  allow  the 
defendant  to  show  cause  why  he  had  not  obeyed  the  order,  and  thus  purge 
himself  of  contempt.    For  this  refusal  the  decree  of  the  court  was  reversed; 
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But  in  this  case  the  court,  by  Beck,  C.  J.,  uses  this  language:  "While  we 
are  not  prepared  to  hold  that  a  defendant  in  a  divorce  case,  failing  or  refusing 
to  obey  an  order  for  payment  of  alimony,  may  in  no  case  be  lawfully  visited 
with  punishment,  by  striking  his  answer,  the  authority  should  be  exerted 
only  in  extreme  cases,  when  other  punishment  cannot  be  inflicted,  or  will  not 
enforce  obedience." 

In  the  case  at  bar,  by  reason  of  the  absence  of  the  appellant,  other  punish- 
ment could  not  be  inflicted  than  that  to  which  the  court  resorted,  or  obedience 
be  compelled  thereby.  It  will  be  observed  that  in  Iowa  the  statute  provides 
that  the  punishment  for  contempt  may  be  by  fine  or  imprisonment*  See,  also, 
McClung  v.  McClung,  40  Mich.  493;  McCrea  v.  McCrea,  58  How.  Pr.  220. 
In  this  territory  the  action  of  divorce  is  made,  by  express  statute,  a  chancery 
proceeding.    Section  508,  div.  5,  Rev.  St.  1879. 

We  are  of  the  opinion,  therefore,  that  in  such  a  case  as  the  one  at  bar,  the 
defendant  being  out  of  its  jurisdiction,  the  court  has  power  to  refuse  to  hear 
a  defendant  who  is  in  contempt  of  its  authority,  as  in  the  case  of  Walker  v. 
Walker,  supra,  to  strike  his  answer  from  the  flies. 

As  to  the  second  inquiry,  which  is  as  to  whether  or  not  the  appellant  was 
in  default,  and  whether  the  proof  thereof  is  sufficient,  this  case  is  in  many  re- 
spects similar  to  the  case  of  Walker  v. Walker,  supra.  In  this  case  the  ap- 
pellant resided  without  the  jurisdiction  of  the  court,  while  in  that  case  the  de- 
fendant, upon  the  making  of  the  order  of  alimony,  left  the  state.  But  there 
is  in  this  respect  no  difference  in  principle.  The  parties  in  both  cases  were, 
at  the  time  the  order  should  have  been  obeyed,  both  beyond  the  jurisdiction 
of  the  court. 

In  the  case  last  cited,  the  order  nisi  for  alimony,  as  it  was  at  first  issued, 
was  disobeyed,  and  in  this  case  the  disobedience  was  to  such  a  modified  order. 
But  this,  we  hold,  makes  no  material  difference.  It  is  contended  that  the 
court  did  not  have  jurisdiction  in  the  matter  of  contempt,  because  he  had  no 
notice  of  the  order  modifying  the  first  order  for  alimony.  But  this  order  was 
made  upon  his  own  application,  through  the  interposition  of  counsel  to  vacate 
the  order  for  alimony,  and  after  hearing  thereon.  He  had  been  duly  served 
with  the  first  order,  and  he  cannot  be  heard  to  complain  that  he  had  no  notice 
of  the  modification  thereof,  made  in  consequence  of  his  own  motion,  after  a 
hearing  in  which  he  appeared  by  counsel,  and  in  his  favor.  He  does  not  at- 
tempt to  purge  himself  of  the  contempt,  but,  remaining  in  person  beyond  the 
jurisdiction  of  the  court,  asks  its  favor,  while  he  defies  its  mandates.  We 
think,  therefore,  that  the  court  had  power,  upon  disobedience  of  the  order 
nisi,  to  strike  the  appellant's  answer  from  the  files,  and  that  it  was  properly 
exercised,  under  the  circumstances  of  this  case. 

The  decree  and  the  orders  appealed  from  are  affirmed,  with  costs. 


Second  Nat.  Bank  of  Helena  v.  Kleinschmidt  and  others. 

(Supreme  Cbnrt  of  Montana.    July  23,  1887.) 

Judgment — By  Default — Consent. 

Where,  in  an  action  on  a  promissory  note,  certain  defendants  appear,  bnt  fail  to 
answer,  and  defanlt  is  entered  against  them  by  consent,  but  the  co-defendants  an- 
swer, alleging  that  they  are  accommodation  makers  only,  to  which  answer  a  replica- 
tion is  filed  by  plaintiff  traversing  it,  and  trial  of  the  issue  so  formed  is  waived  by 
such  defendants,  who  also  consent  to  a  default  being  entered,  the  court  commits  no 
error  in  entering  judgment  for  the  amount  claimed  against  all  the  defendants. 

Same— Execution. 

In  such  case  a  motion  by  the  defendants  who  answered  for  issue  of  execution 
against  the  property  of  the  other  defendants  first,  is  properly  denied. 

Appeal  from  district  court,  Lewis  and  Clarke  county. 
Action  upon  a  promissory  note.    The  opinion  states  the  case. 
Cartel'  &  Clayberg,  for  respondent.    Toole  &  Wallace,  for  appellants. 
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McLeary,  J.  This  action  was  brought  on  the  thirtieth  day  of  September, 
1886,  by  the  respondent  against  the  defendants,  to  recover  judgment  on  a 
certain  promissory  note,  dated  May  14, 1884,  for  the  principal  sum  of  $5,500, 
and  interest.  Personal  service  was  had  upon  all  the  defendants  in  the  case. 
On  the  nineteenth  day  of  November,  1886,  Reinhold  H.  Kleinschmidt  and 
Louis  Hillebrecht  filed  their  answer  to  the  complaint,  to  which  a  replication 
was  filed  by  plaintiff  on  the  twenty-second  day  of  November,  1886.  Black- 
foot  Horse  &  Cattle  Company,  Carl  Kleinschmidt,  and  Albert  Kleinschmidt, 
entered  their  appearance  by  their  attorneys,  but  failed  to  answer  within  the 
time  limited  by  law;  whereupon  their  default  was  duly  entered  in  open  court, 
by  and  with  the  consent  of  their  attorneys.  On  the  eighth  of  December,  1886, 
the  case  came  regularly  on  for  trial  upon  the  complaint,  the  answer  of  Rein- 
hold  H.  Kleinschmidt,  and  Louis  Hillebrecht,  and  the  replication  filed  thereto 
by  plaintiff.  The  defendants  Reinhold  H.  Kleinschmidt  and  Louis  Helle- 
brecht,  by  their  attorneys  in  open  court,  waived  a  trial  of  the  issue  thus  formed, 
and  consented  that  their  default  might  also  be  entered.  The  court  below  en- 
tered judgment  for  the  amount  due  on  the  note,  on  the  eighth  day  of  Decem- 
ber, 1886,  in  the  sum  of  $6,917.61,  and  $11.65  costs  of  suit. 

On  the  twenty-fourth  of  December,  1886,  the  defendants  Reinhold  H. 
Kleinschmidt  and  Louis  Hillebrecht'  moved  the  court  to  direct  and  order  that 
an  execution  be  first  issued  against  the  property  of  the  other  defendants 
named  in  the  action,  which  the  court  overruled,  and  to  which  they  then  and 
there  excepted. 

The  transcript  in  the  case  presents  but  two  questions,  to- wit:  (1)  Was 
the  judgment  authorized?  (2)  Was  the  motion  of  appellants,  for  issue  of  ex- 
ecution against  the  property  of  the  other  defendants,  properly  denied? 

We  will  examine  these  questions  in  the  order  in  which  they  are  stated  in 
the  brief  of  the  appellants. 

1.  We  find,  upon  an  examination  of  the  transcript,  that  the  appealingdef  end- 
ants  were  copartners,  doing  business  in  the  city  of  Helena,  and  were  the  mak- 
ers of  the  notes  sued  upon.  They  claimed  in  their  answer  that  they  were  ac- 
commodation makers  only,  and  undertook  to  set  up  facts  which,  if  true,  might 
possibly  have  modified  the  judgment  as  against  them,  but  the  plaintiff  filed  a 
replication  against  this  answer,  in  which  it  denied  all  the  material  allegations 
of  the  answer,  and  alleged  facts  which  would  show,  beyond  cavil  or  question, 
the  right  of  plaintiff  to  recover  a  judgment  against  the  appellants.  This 
formed  a  distinct  and  fair  issue  for  trial  between  the  appellants  and  plaintiff. 
This  issue  came  on  for  trial,  whereupon  the  appellants  refused  to  proceed, 
but  waived  a  trial,  and  consented  that  their  default  might  be  taken.  This 
was  done.  As  already  shown,  the  default  of  all  the  other  defendants  had  been 
entered  by  consent,  so  that  when  the  appellants  waived  their  right  of  trial, 
and  consented  to  default,  there  was  nothing  to  try,  and  the  court  could  do 
nothing  but  enter  judgment  for  the  amount  claimed  by  plaintiff  against  all 
the  defendants.    In  this  there  was  no  error  committed. 

2.  As  to  the  denial  of  the  motion.  There  is  nothing  in  the  record  to  show 
on  what  the  motion  was  based.  We  suppose  it  to  have  been  based  on  the  alle- 
gation set  out  in  the  defendants'  allegations.  But  these  allegations  were  denied 
by  the  plaintiff  in  his  replication,  and  were  not  supported  by  any  proof  what- 
soever; and,  furthermore,  the  record  shows  that  the  appellants  waived  a  trial, 
and  consented  that  their  default  be  entered.  This  left  no  issue  of  any  kind 
whatever  to  be  tried,  and  was  a  virtual  confession  of  all  the  allegations  in  the 
complaint.  The  recitals  in  the  judgment,  which  in  this  case  must  be  taken 
as  correct,  show  that  this  was,  in  effect,  a  judgment  by  consent.  There  is 
nothing  in  this  record  to  support  the  motion  made  by  these  defendants  below, 
and  it  was  properly  denied. 

No  brief  is  filed  for  the  appellant,  and,  indeed,  there  does  not  appear  suffi- 
cient irregularity  in  the  record  on  which  to  make  even  a  show  of  contest. 
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From  an  inspection  of  the  record,  and  a  careful  consideration  of  all  the  facts 
and  circumstances  of  this  case  we  consider  this  a  proper  case  for  the  enforce- 
ment of  rule  23.  Damages  for  delay  are  therefore  awarded  against  the  appel- 
lants in  the  sum  of  $100,  and  the  judgment  is  affirmed,  with  costs. 


Quirk  v.  Clark  and  another. 

bupreme  Court  of  Montana.    July  29,  1887.) 

Pleading— Exhibits — Cueing  Defect. 

Whether  or  Dot  acoutract  upoD  which  action  is  brought  isDOt  well  pleaded  by  an- 
nexing a  copy  thereof  to  the  complaint,  and  marking  it  as  an  exhibit,  and  referring 
to  it  in  the  complaint  as  a  part  thereof,  at  any  rate  such  a  defect,  if  any,  in  the  com- 
plaint, is  cured,  if  the  complaint  has  not  been  demurred  to  on  that  ground,  and  de- 
fendant has  answered,  and  findings  have  been  rendered  on  reference,  provided  the 
contract  pM  complaint  together  show  a  cause  of  action. 

Appeal  from  district  court,  Yellowstone  county. 

Andrew  F.  Burleigh,  for  appellant.  Sanders,  CtUlen  &  Banders,  for  re- 
spondents. 

Galbraith,  J.  This  is  an  appeal  from  the  judgment  roll.  The  appellants 
claim  that  the  complaint  does  not  support  the  judgment;  and  this  is  the  only 
question  for  our  consideration. 

The  action  is  based  upon  a  written  contract,  made  by  one  McCarthy  with 
the  appellants,  the  interest  in  which,  after  the  performance  by  him  of  his  part 
of  said  contract,  was  assigned  to  the  respondent.  The  action  was  brought  to 
recover  a  balance  due  on  said  contract  to  the  respondent,  by  virtue  of  said  as- 
signment. The  appellants  did  not  demur  to  the  complaint,  but  answered  on 
the  merits.  The  case  was  referred,  and,  on  the  referee's  making  his  report, 
judgment  was  ordered  thereon  for  the  respondent.  The  objection  that  the 
complaint  does  not  support  the  judgment  is  made  for  the  first  time  in  this 
court,  and  for  the  reason  that  the  written  contract  of  McCarthy  with  the  ap- 
pellants is  not  set  forth  in  the  body  of  the  complaint,  either  by  way  of  allega- 
tion of  the  substance  thereof,  or  to  its  legal  effect,  or  in  hcoc  verba,  but  by  a 
copy  attached  to  the  complaint,  and  marked  as  an  exhibit.  The  complaint  refers 
to  the  exhibit  in  this  language:  "Plaintiff  further  alleges,  upon  information 
and  belief,  that  on  or  about  the  sixth  day  of  July,  1882,  at  Billings  afore- 
said, one  Timothy  H.  McCarthy  entered  into  an  agreement  in  writing  with 
the  defendants,  as  such  copartners,  under  their  firm  name,  a  copy  of  which 
agreement  is  hereto  annexed,  and  marked  « Exhibit  A,'  and  is  made  and  forms 
a  part  of  this  complaint.  For  further  particulars  of  the  contents  thereof,  ref- 
erence is  hereby  made  to  the  same."  The  objection  that  the  complaint  does 
not  support  the  judgment  may  be  made  in  this  court  for  the  first  time.  Ter- 
ritoi-y  v.  Virginia  Road  Co.,  2  Mont.  106;  Parker  v.  Bond,  5  Mont.  12,  1 
Pac.  Rep.  209;  Anderson  v.  Hulme,  5  Mont.  295,  5  Pac.  Rep.  865. 

Upon  the  question  whether  or  not  the  contract  is  properly  set  forth,  by  at- 
taching a  copy  of  it  to  the  complaint  as  an  exhibit,  and  making  it  apart 
thereof,  the  authorities  are  divided.  The  decisions  of  the  supreme  court  of 
California  have  held  both  ways  on  this  subject. 

In  the  case  of  the  City  of  Los  Angeles  v.  Signoret,  50  Cal.  298,  the  objec- 
tion was  taken  by  demurrer  in  the  court  below.  In  an  opinion  "by  the 
court,"  it  was  held:  "Several  matters  of  substance  are  lacking  in  the  aver- 
ment found  in  the  complaint,  which  are  sought  to  be  supplied  only  by  refer- 
ence to  the  recitals  found  in  an  exhibit  to  the  complaint,  and  to  which  ex- 
hibit, for  all  particular  allegations  therein  contained,  reference  is  hereby 
made,"  etc.     "This  is  not  sufficient  pleading." 

In  Stoddard  v.  Treadwell,  26  Cal.  294,  there  was  a  demurrer  to  the  com- 
plaint "on  the  ground  that  it  disclosed  no  cause  of  action,  and  on  the  further 
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ground  that  it  was  ambiguous,  unintelligible,  and  uncertain. "  This  was  over- 
ruled. In  delivering  the  opinion  of  the  court,  Sh after,  J.,  said:  "But  we 
do  not  consider  the  objections  taken  to  the  first  and  second  counts  in  argu- 
ment to  be  well  founded.  It  has  been  already  stated  that  those  counts  are 
based,  respectively,  upon  the  written  contract,  annexed  to  and  made  a  part 
of  the  complaint.  The  complaint  not  only  sets  out  the  contract  in  hcsc  verba, 
but  contains  a  statement  of  its  legal  effect,  according  to  the  views  of  the 
pleader.  And  it  is  insisted  that  the  consideration  upon  which  the  promises  of 
the  defendants,  for  breaches  of  which  the  counts  respectively  proceed,  has 
been  misapprehended.  Should  all  this  be  conceded,  still  the  erroneous  ver- 
sion of  the  pleader  may  be  rejected  as  surplusage,  for  the  true  relations  of  the 
different  parts  of  the  contract  to  each  other  are  disclosed  by  the  contract  itself. 
A  contract  may  be  declared  on  according  to  its  legal  effect,  or  in  hoc  verba.  If 
the  former  mode  should  be  adopted,  then  the  defendant  may,  by  the  rule  of 
the  common  law,  in  a  proper  case,  crave  oyer  of  the  instrument;  and  if  it  ap- 
pear that  its  provisions  have  been  misstated,  he  might  set  out  the  contract  in 
hcec  verba,  and  demur  on  the  ground  of  variance.  But  where  a  plaintiff  him- 
self sets  forth  the  contract  in  the  terms  in  which  it  is  written,  and  then  pro- 
ceeds by  averment  to  put  a  false  construction  upon  the  terms,  the  allegations, 
as  repugnant  to  the  terms,  should  be  regarded  as  surplusage,  to  be  struck  out 
on  motion.     Utile  per  inutile  non  vitiatur.    1  Chit.  PI.  232." 

This  language  holds,  as  plainly  by  implication  as  if  it  stated  in  direct  terms, 
that  the  written  contract  may  be  attached  to  the  pleadings  as  an  exhibit,  and 
itself  referred  to  for  the  construction  of  its  terms  as  a  part  thereof.  See  Hal- 
lock  v.  Jaudin,  34  Cal.  167;  Murdoch  v.  Brooks,  38  Cal.  596.  2  Estee,  PL 
&  Pr.  (3d  Ed.)  §  3140,  is  referred  to  as  sustaining  the  position  of  the  appel- 
lant. This  is  as  follows:  "Matters  of  substance,  which  are  necessary  to  be 
alleged  in  a  complaint,  cannot  be  left  out,  and  the  defect  supplied  by  reference 
to  an  exhibit  attached  to  and  made  a  part  of  the  complaint."  On  the  other 
hand,  Moak,  Van  Santv.  PI.  (3d  Ed.)  pp.  181-195,  referring  to  Fairbanks  v. 
Bloomfleld,  2  Duer,  353,  contains  the  following:  "And  generally,  under  the 
Code,  it  is  the  safest  course,  where  the  action  is  founded  on  an  instrument  in 
writing,  to  annex  a  copy,  and  refer  to  it  as  a  part  of  the  complaint. n 

We  can  see  no  valid  reason  why  it  is  not  as  good  pleading  when  the  instru- 
ment in  writing  upon  which  the  action  is  founded  i3  attached  to  the  complaint 
as  an  exhibit,  and  made  and  referred  to  as  a  part  thereof,  as  when  it  is  set 
forth  in  the  body  of  the  complaint  in  ha>c  verba.  But  we  are  not  necessarily 
called  upon  to  determine  this  question  here. 

There  was  no  demurrer  to  the  complaint  in  the  court  below,  but  an  answer 
was  filed,  and  there  was  no  denial  of  the  contract  set  forth  as  an  exhibit;  and, 
while  there  is  no  direct  admission  in  the  answer  that  the  exhibit  is  the  con- 
tract which  is  the  foundation  of  the  action,  yet  it  is  admitted  that  McCarthy 
was  the  subcontractor  of  the  said  appellants.  They  admit,  also,  that  there 
was  a  certain  sum,  less  than  that  claimed  in  the  complaint,  due  to  McCarthy 
as  contractor,  but  deny  his  alleged  assignment  thereof  to  the  respondent. 
Although  it  may  be  defectively  pleaded,  and  the  method  of  setting  it  forth  as 
an  exhibit  to  the  complaint  may  be  the  subject  of  demurrer,  in  the  court 
below,  (which  we  do  not  here  maintain,)  yet  the  contract  is  before  us,  not 
denied;  and  the  above  alleged  defect  is  made  the  subject  of  objection  here  for 
the  first  time.  We  are  of  the  opinion  that  this  judgment  ought  not  to  be 
reversed  on  account  of  the  mere  technicality,  presented  for  the  first  time  in 
this  court,  that  the  contract  is  not  pleaded  as  to  its  legal  effect,  or  set  forth  in 
the  body  of  the  complaint  in  hac  verba. 

In  Crawford  v.  Satterfield,  27  Ahio  St.  421,  Ashburn,  J.,  delivering  the 
opinion  of  the  court,  says :  "The  petition  in  this  case,  though  not  artistically 
framed,  is  not  defective  in  facts,  and  comes  within  the  principles  of  former 
rulings  of  the  supreme  court.    In  the  case  of  Bethel  v.  Woodworth,  11  Ohio 
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St.  393,  it  was  held  <  that  a  defective  statement  in  the  petition  of  the  cause 
of  action  is  not  a  cause  for  reversal  of  the  judgment,  if  the  facts  stated  in  the 
petition,  when  well  stated,  constitute  a  cause  of  action.'  Sutliff,  J.,  in  the 
opinion,  says:  *  The  sufficiency  of  the  matters  stated  in  the  petition  were  not 
called  in  question  in  the  court  (common  pleas)  by  demurrer;  nor  was  the 
court,  by  motion,  asked  to  require  it  reformed  or  improved  in  its  structure. 
The  assignment  of  its  insufficiency,  after  the  judgment,  can  only,  therefore, 
be  sustained  upon  the  ground  that  the  facts  contained  in  the  petition,  even  if 
well  stated,  constitute  no  cause  of  action/  To  the  same  effect  is  the  case  of 
Erwin  v.  Shaffer,  9  Ohio  St.  43.  In  our  opinion,  the  petition  in  this  action 
does  contain  facts  sufficient,  if  properly  stated,  to  make  a  good  petition  and 
substantial  cause  of  action." 

This,  we  think,  is  the  condition  of  the  case  at  bar.  It  is  not  denied  that 
the  contract  set  forth  as  an  exhibit,  if  pleaded  as  to  its  legal  effect,  or  set  forth 
in  the  facts  of  the  complaint  in  hwc  veiba,  that  then  complaint  would  sup- 
port the  judgment. 

In  Lincoln  v.  Iron  Co.,  103  U.  S.  412,  Mr.  Justice  Bradley,  delivering 
the  opinion  of  the  court  says:  "It  is  the  rule  of  the  common  law  that  where 
there  is  any  defect  or  omission  in  a  pleading,  whether  in  substance  or  form, 
which  would  have  been  fatal  on  demurrer,  yet  if  the  issue  joined  be  such  as 
necessarily  required,  on  the  trial,  proof  of  the  facts  so  defectively  stated  or 
omitted,  and  without  which  it  is  not  to  be  presumed  that  the  judge  would 
have  directed  the  jury  to  give  the  verdict,  such  defect  or  omission  is  cured, 
(1  Wins.  Saund.  228;)  or,  as  it  has  been  tersely  put,  a  verdict  cures  a  defective 
statement  of  a  title  or  cause  of  action,  but  not  the  statement  of  a  defective 
title  or  cause  of  action,  (Id.  228c,  note.)" 

We  think,  with  the  above  facts  before  us,  that  it  is  too  late  to  raise  this 
technical  question  here  for  the  first  time,  after  a  full  determination  of  the  case 
in  the  court  below,  without  objection.  We  think  the  complaint  is  good  after 
the  finding  by  the  referee,  which  stands  in  the  place  of  a  verdict  of  a  jury. 
The  judgment  is  affirmed,  with  costs. 


Territory  v.  Doyle, 

{Supreme  Court  of  Montana.    July  29,  1887.) 

1.  Larceny— Evidence— Bill  of  Sale. 

On  an  indictment  for  larceny  of  mules,  a  bill  of  sale  found  in  the  possession  of 
the  accused,  and  claimed  by  the  prosecution  to  be  a  forgery,  is  admissible  in  evi- 
dence, although  the  brands  mentioned  therein  do  not  exactly  correspond  with  those 
on  the  mules,  and  the  vendee  named  therein  is  another  party  than  the  accused. 

2.  Same — Evidence  to  Support  Conviction. 

On  trial  of  such  indictment,  evidence  that  the  owner  of  the  mules  had  turned 
them  loose  on  the  range,  that  they  were  missing,  and  he  never  saw  them  again 
till  delivered  to  him  by  the  constable,  where  they  were  taken  eighty-five  miles  from 
his  ranch,  that  he  had  not  sold  them,  and  was  still  the  owner,  and  the  evidence  of 
a  constable  that  he  found  the  mules  in  defendant's  possession  in  the  mountains,  at 
a  great  distance  from  their  range,  and  evidence  that  defendant  had  lately  been  there 
and  was  traveling  out  of  the  territory,  and  had  a  forged  bill  of  sale  in  his  possession, 
— is  sufficient  to  support  a  verdict  of  guilty. 

3.  Criminal  Practice— Jury — Taking  Account-Book  to  Jury-Room. 

In  criminal  cases  there  is  no  statute  in  Montana  against  the  jury  talcing  with 
them,  on  retiring,  an  account-book  belonging  to  the  accused,  and,  in  the  absence 
of  any  statute  forbidding  it,  the  matter  is  in  the  discretion  of  the  trial  judge. 

Appeal  from  Fourth  district,  Custer  county. 

A.  F.  Burleigh  and  Jas.  H.  Oarlock,  for  appellant.  Geo.  R.  Milbum,  Co. 
Atty.,  and  A.  H.  O'Connor,  for  respondent. 

McLeary,  J.  The  appellant  in  this  case  was  convicted  of  the  larceny  of 
two  mules,  and  sentenced  to  seven  years'  confinement  in  the  territorial  prison. 
The  errors  complained  of  will  be  examined  seriatim. 
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It  is  alleged  as  an  error  that  the  court  admitted  in  evidence  a  certain  bill  of 
sale,  found  on  the  defendant  when  he  was  arrested.  There  was  no  error  in 
admitting  this  bill  of  sale  in  evidence.  The  defendant  had  it  in  his  possession, 
and  it  described  the  stolen  mules  which  he  was  driving.  The  fact  that  the 
brands  did  not  exactly  correspond,  and  that  the  vendee  in  the  bill  of  sale  was 
one  Murphy,  and  not  defendant,  was  properly  left  to  the  jury,  with  the  other 
evidence  tending  to  prove  it  to  be  a  forgery;  and  whether  it  was  or  was  not 
in  the  handwriting  of  the  defendant,  and  whether  or  not  he  claimed  any  right 
to  the  mules  thereunder,  were  circumstances  for  the  consideration  of  the  jury. 

If  the  witness  Bell,  who  testified  in  regard  to  the  bill  of  sale,  was  not  the 
person  who  made  the  bill  of  sale,  or  was  supposed  to  be  the  maker,  or  if  any 
other  person  named  Bell  made  it,  such  matters  could  have  been  proven  by  the 
defendant;  and  these  circumstances  would  have  tfeen  properly  submitted  to  the 
jury  with  the  other  evidence. 

2.  It  is  alleged  as  an  error  that  the  court  permitted  the  jury  to  take  with 
them,  in  their  retirement,  an  account-book  and  the  bill  of  sale  found  in  de- 
fendant's possession  when  he  was  arrested.  It  is  argued  that  in  civil  cases 
jurors  are  not  allowed  to  take  with  them  account-books  in  their  retirement, 
and  that  the  same  rule  applies  in  criminal  cases.  We  are  not  aware  of  any 
statute  applying  this  rule  to  criminal  trials;  and,  in  the  absence  of  any  stat- 
ute forbidding  such  a  practice,  it  remains  within  the  discretion  of  the  trial 
court,  subject  only  to  be  reviewed  on  a  manifest  abuse  thereof.  Such  a  stat- 
ute could  not,  from  the  nature  of  the  case,  apply  to  a  criminal  case.  Besides, 
the  book  was  not  an  account-book  properly  so  called,  but  a  mere  memorandum 
bciok,  containing  a  diary  and  a  table  of  distances  between  certain  points. 

3.  It  is  complained  that  there  is  no  proof  that  a  larceny  had  been  committed 
in  this  case  at  all.  After  reading  the  testimony,  it  is  hard  to  see  how  this  ob- 
jection can  be  maintained  with  so  much  apparent  earnestness.  The  testi- 
mony of  Kelly  is  plain  and  unequivocal  that  he  turned  these  mules  loose  on 
the  range,  in  Wolf  mountains,  west  of  Tongue  river,  and  that  they  were  miss- 
ing from  the  range,  and  that  he  never  saw  them  again  till  they  were  delivered 
to  him  by  the  constable  in  Miles  City,  85  miles  from  his  range  on  Tongue 
river;  that  he  never  sold  these  mules,  and  was  still  the  owner.  The  constable, 
Russell,  testified  that  he  found  the  mules  in  the  possession  of  defendant,  at  a 
great  distance  from  their  range,  in  the  Wolf  mountains.  No  juryman  of 
reasonable  intelligence  could  doubt  that  a  theft  had  been  committed. 

4.  It  is  further  claimed  by  the  appellant  that  the  evidence  is  not  sufficient 
to  support  the  verdict.  That  the  recent  possession  of  stolen  property  is  not  of 
itself  sufficient  to  justify  a  conviction  of  the  possessor  as  a  thief,  is  a  principle 
very  well  settled,  and  the  court  so  charged  the  jury.  But  other  circumstances 
nearly  always  surround  the  transaction  to  throw  light  upon  the  possession. 
And  it  is  so  in  this  case.  The  distance  that  the  defendant  was  from  the  range 
on  Tongue  river,  his  having  lately  traveled  from  that  country,  and  his  mak- 
ing his  way  towards  Dead  wood,  out  of  the  territory,  in  the  dead  of  winter,  his 
having  r,  forged  bill  of  sale  in  his  possession,  and  the  unsatisfactory  story 
that  he  cold  on  the  witness  stand,  are  all  circumstances  sufficient  to  justify 
the  jury  in  finding  a  verdict  of  guilty.  Besides,  the  witness  and  all  the  evi- 
dence were  before  the  trial  court,  and  that  court  not  only  refused  a  new  trial, 
but  infliJ  ted  much  above  the  minimum  penalty.  We  cannot,  from  the  record, 
find  anything  which  would  justify  us  in  reversing  the  decision  of  that  court, 
which  seems  to  us  to  have  been  properly  exercised. 

There  being  no  error  in  the  judgment,  nor  in  the  order  refusing  a  new 
trial,  they  are  both  accordingly  affirmed. 
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San  Joaquin  Val.  Bank  v.  Bouks.    (No.  11,631.) 

{Supreme  Court  of  California.    August  18,  1887.) 

Harmless  Error— Exclision  of  Testimony— Other  Proof  of  Fact. 

In  an  action  by  a  banking  corporation  against  its  cashier,  seeking  to  hold  b!m 
liable  for  making  an  improper  loan,  the  exclusion  of  a  question  put  by  defendant 
to  a  witness,  as  to  a  custom  or  practice  prevailing  in  another  banking-house,  held 
not  prejudicial  error,  when  defendant  was  himself  allowed  to  testify  fully  as  to  the 
custom. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  San  Joaquin  county;  A.  Van  R.  Paterson, 
Judge. 

Action  by  a  banking  corporation  against  its  cashier,  to  recover  9,247.49, 
and  interest,  which  it  was  claimed  had  been  loaned  by  defendant  to  an  irre- 
sponsible person,  without  security,  and  had  not  been  repaid. 

/.  H.  Budd,  for  appellant.     W.  L.  Dudley  and  J.  B.  Hall,  for  respondent. 

Foots,  0.  A  decision  in  this  case  was  heretofore  made  by  this  court,  and 
the  opinion  then  filed  is  to  be  found  in  65  Gal.  249,  3  Pac.  Rep.  864. 

A  comparison  of  the  record  as  it  then  stood,  and  of  the  one  now  under  con- 
sideration, shows  that  there  is  no  question  now  presented  for  determination 
which  was  not  then  brought  to  its  attention,  and  passed  upon  by  this  court, 
except  those  which  will  hereafter  be  noticed.  It  is  evident,  therefore,  that 
the  Taw  of  this  case,  save  with  reference  to  the  new  points  now  advanced,  has 
been  settled.  " Defendant  was  rightly  held  liable  by  the  court  below  for  the 
amount  of  the  De  Blainville  indebtedness."    65  Cal.  and  3  Pac.  Rep.,  supra. 

The  sole  ground  for  the  reversal  and  the  awarding  of  a  new  trial  then  was 
that  a  part  of  the  judgment  against  the  defendant  was  for  an  alleged  over- 
draft, for  and  on  account  of  his  salary  as  cashier,  for  which  reason  the  judg- 
ment was  held  to  be  erroneous*  This  ground  for  a  reversal  does  not  now  ap- 
pear. The  errors  of  law  claimed  to  have  been  made  by  the  trial  court,  which 
were  not  alleged  to  have  been  committed  when  the  case  was  here  before,  are: 

First.  That  an  objection  on  the  part  of  the  plaintiff  was  sustained  to  this 
question:  "And  all  the  way  through,  while  that  house  was  doing  a  banking 
business,  there  were  cash  tags,  as  you  call  them,  from  a  few  hundred  dollars 
to  eight  or  nine  thousand  dollars?"  This  question  referred  to  a  general  cus- 
tom or  practice  which  had  prevailed  in  the  banking-house  of  Bours  &  Co.,  an 
institution  other  than  the  plaintiff.  And  the  defendant  was  allowed  to  tes- 
tify fully  as  to  the  custom,  so  that  no  damage  was  done  him  in  any  event; 
in  fact,  the  appellant's  brief  seems  to  assume  that  such  a  custom  was  fully 
proved,  both  as  to  Bours  &  Co.  and  plaintiff. 

Second.  It  is  further  contended  that  one  or  more  of  the  findings  are  unwar- 
ranted, either  because  of  there  being  no  evidence  to  support  them,  or  because 
the  count  or  counts  of  the  complaint  upon  which  such  findings  were  made 
were  abandoned  by  the  plaintiff.  All  the  findings  are  either  sustained  by  suf- 
ficient evidence  pertinent  to  such  of  the  issues  made  by  the  pleadings  as  were 
not  abandoned,  or  they  were  based  upon  a  count  the  allegations  of  which  were 
not  denied  by  the  answer. 

There  is  no  prejudicial  error,  and  the  judgment  and  order  should  be  af- 
firmed. 

We  concur:    Belcher,  C.  C. ;  Hayne,  C. 

By  the  Covet.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 
v.l4p.no.l2— 43 
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Reynolds  t>.  Lincoln  and  others.    (Kb.  11,667.) 

(Supreme  Oowri  ©/  California.    August  16, 1887.) 

BUOTMBHT— Ihbtbuctions— Limitatioks. 

In  an  action  of  ejectment,  where  defendants  claimed  under  the  statute  of  limita- 
tions, held%  that  there  was  no  error  of  which  plaintiffs  could  complain  in  instruc- 
tions to  the  Jury  telling  them,  in  effect,  that  plaintiffs  were  entitled  to  prevail  upon 
the  strength  of  their  paper  title,  unless  the  defendants  went  into  possession  under 
a  tax  deed  claiming  title,  and  maintained  such  possession  under  claim  of  title 
openly,  notoriously,  and  visibly,  as  against  the  whole  world,  for  a  sufficient  length 
of  time  prior  to  the  date  when  the  act  of  1878,  amendatory  of  Code  Civil  Proc  Cal. 
{  325  took  effect,  to  render  the  bar  of  the  statute  of  limitations  effectual ;  that  there 
was  no  conflict  in  the  instructions,  and,  there  being  a  conflict  in  the  evidence  on 
the  issues  raised,  a  refusal  to  grant  a  new  trial,  after  verdict  for  defendants,  was  not 
error. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  oourt,  Sacramento  county;  T.  B.  MoFarland, 
Judge. 

Action  of  ejectment,  in  which  defendants  set  up,  among  other  defenses,  the 
statutes  of  limitations. 

W.  H.  Beaty  and  John  Reynolds,  for  appellant.  A.  C.  Freeman,  and  7.  H. 
McKune,  for  respondents. 

Foote,  0.  This  is  an  action  of  ejectment  brought  to  obtain  the  possession 
of  certain  land  lying  in  the  county  of  Sacramento.  The  defendants  had  judg- 
ment rendered  in  their  favor,  and  from  an  order  denying  the  plaintiff  a  new 
trial  he  has  appealed.  Taking  all  the  instructions  emanating  from  the  court, 
at  the  instance  of  the  respective  counsel  and  of  its  own  motion,  and  giving 
them  an  unstrained  interpretation,  we  think  that  they  were  correct.  The  jury 
were,  in  effect,  told,  inter  alia,  that  the  plaintiff's  paper  title  should  enable 
him  to  recover  in  the  action,  unless  they  were  satisfied  from  the  evidence  that 
the  defendants  in  good  faith  went  into  possession  of  the  premises  Bued-  for, 
claiming  title  thereto  under  a  tax  deed,  and  by  their  adverse  possession,  and 
that  said  possession,  under  such  claim  or  right,  had  been  maintained  openly, 
notoriously,  and  visibly  as  against  the  whole  world,  including  the  plaintiff's 
claim  of  title,  for  a  sufficient  length  of  time,  and  in  such  manner,  prior  to  the 
date  when  the  act  of  1878,  amendatory  of  section  825,  Code  Civil  Proa,  took 
effect,  as  to  render  the  bar  of  the  statute  of  limitations  effectual.  Upon  a  con* 
flict  of  evidence  as  to  those  matters  of  fact,  submitted  to  them  for  determina- 
tion, the  jury  found  a  verdict  for  the  defendants,  and  the  court  below,  upon 
motion,  one  of  the  grounds  of  which  was  the  insufficiency  of  the  evidence  to  1 

justify  the  verdict,  refused  to  grant  a  new  trial,  and  in  so  doing  showed,  as  we  j 

think,  no  abuse  of  the  discretion  in  such  matters  with  which  it  is  invested.  | 

We  perceive  no  conflict  in  the  instructions,  no  disobedience  by  the  jury  in  1 

applying  the  facts  to  the  law  as  given  them  by  the  oourt,  nor  any  other  preju- 
dicial error  in  the  record,  and  the  order  should  be  affirmed. 

We  concur:    Belcher,  0  0.;  Haynb,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed. 

73Cal.  190  

Faris  and  another  t>.  Lampson  and  another.    (No.  11,892.) 

{Suprem*  Oourt  0/  California.    August  16,  1887.) 

Appeal— Failure  to  Arqur— Affirmance. 

Od  appeal,  where  do  oral  argument  is  had,  and  the  appellant  fails  to  file  any  points 
or  authorities,  thus  omitting  to  point  out  the  errors  of  which  he  complains,  the 
judgment  will  be  affirmed  without  an  examination  of  the  record. 
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Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Calaveras  county;  C.  V.  Gottschalk,  Judge. 

Wesley  K.  Boucher*  for  appellants.    J.  A.  Louttit,  for  respondents. 

Foots,  0.  In  this  case  no  oral  argument  was  had,  nor  did  the  appellants 
file  any  points  or  authorities;  and,  having  thus  omitted  to  point  out  the  errors 
of  which  they  complain,  the  judgment  snould  be  affirmed  without  an  exami- 
nation of  the  record.  MokelumneH.  C.  M.  Co.  v.  Woodbury,  10  Cal.  188;  Bd* 
monson  v.  Alameda  Co.,  24  Cal.  850;  Holm  v.  Roach,  25  Cal.  37;  Hickin- 
botham  v.  Monroe,  28  Cal.  489;  Brewster  v.  Johnson,  51  Cal.  222;  Eat  ate  qf 
Montgomery,  59  Cal.  583. 

We  concur:    Belcher,  C.  C;  Hayne,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  Judgment 
affirmed* 


Hamhel  t>.  Stone.    (Eo.  12,045.) 

(Supreme  Court  of  California.    August  15,  1887.) 

Appeal— Ordeb  Granting  New  Trial — Intendment. 

On  appeal  from  an  order  granting  a  new  trial,  made  by  a  judge  other  than  the 
one  who  presided  at  the  trial  of  the  cause,  on  the  ground  that  the  evidence  was  not 
sufficient  to  support  one  of  the  findings  of  fact,  every  intendment  prevails  in  favor 
of  the  correctness  of  such  order,  and  such  intendment  must  be  overcome  by  ail 
affirmative  showing  of  error,  and  an  abuse  of  that  sound  legal  discretion  which  the 
lower  court  was  called  upon  to  exercise  in  relation  to  the  matter,  in  order  to  justify 
a  reversal  of  such  order  by  the  appellate  court. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Santa  Barbara  county;  D.  P.  Hatch,  Judge. 

Wells,  Van  Dyke  &  Lee,  for  appellant.    B.  F.  Thomas,  for  respondent. 

Foote,  C.  This  is  an  appeal  from  an  order  granting  a  new  trial,  made  by 
a  judge  other  than  the  one  who  presided  at  the  trial  of  the  cause.  The  order 
was  made  upon  the  ground  that  the  record  did  not  show  sufficient  evidence  to 
support  one  of  the  findings  of  facts.  Every  intendment  prevails  in  favor  of 
the  correctness  of  such  an  order,  made  in  the  manner  above  specified,  and 
such  intendments  must  be  overcome  by  an  affirmative  showing  of  error. 
Blum  v.  Sunol,  63  Gal.  341.  It  is  the  well-settled  rule  of  this  court  that  un- 
less the  court  below  is  shown  to  have  abused  that  sound,  legal  discretion 
which  it  is  called  upon  to  exercise  in  relation  to  such  a  matter,  its  order  in 
the  premises  will  not  be  disturbed.  Savage  v.  Sweeney.  63  Cal.  340;  Bred** 
enridge  v.  Crocker,  68  Cal.  403,  404,  9  Pac.  Rep.  426,  and  cases  there  cited. 

We  perceive  no  abuse  of  that  discretion  in  the  present  instance,  and  the  or- 
der should  be  affirmed. 

We  concur:    Belcher.  C.  €.;  Hayne,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
If  affirmed. 

7Z  CM.  904 

Smith  t>.  City  op  Stockton.    (Eo.  12,077.) 

(Supreme  Court  of  California.    August  18,  1887.) 

New  Trial— Statement  on  Motion— Time  op  Allowance. 

Where  a  statement,  on  motion  for  a  new  trial,  has  not  been  certified  to  by  the 
trial  judge  as  settled,  the  statutory  limit  of  six  months  provided  by  Code  Civil 
Cal.Rep.  12-15  P.— 49 
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Proc.  Gal.  {  473,  does  not  apply  to  It;  and  where  the  motion  Is  to  Incorporate  Into 
the  statement  a  specification  of  particulars,  wherein  the  evidence  is  alleged  to  be 
insufficient  to  support  the  verdict,  it  may  properly  be  allowed  within  any  reasonable 
time,  in  the  discretion  of  the  judge,  provided  the  proposed  statement  contains  the 
evidence  which  it  is  contended  did  not  support  the  verdict. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  San  Joaquin  county;  A.  Van  R.  Patetcson, 
Judge. 

Frank  H.  Smith  and  Joseph  H.  Buddy  for  appellant.  Louttit,  Woods  & 
Levinsky,  for  respondent. 

Foote,  0.  This  is  an  appeal  from  an  order  made  after  final  judgment,  al- 
lowing the  plaintiff  to  amend  his  statement  on  motion  for  a  new  trial.  It 
will  be  perceived  that,  when  the  motion  was  made  to  incorporate  in  the  pro- 
posed statement  a  specification  of  particulars  wherein  the  evidence  was  alleged 
to  be  insufficient  to  sustain  the  verdict  of  the  jury,  the  certificate  of  the  judge 
who  tried  the  cause,  that  said  statement  had  been  settled,  had  not  been  at- 
tached thereto,  and  that  said  statement  had  never  been  settled  or  certified  to  at 
all.  Hence  the  proceeding,  which  the  plaintiff  was  seeking  to  have  amended, 
had  not  been  taken  or  completed  in  a  legal  sense,  so  as  to  be  susceptible  of 
having  applied  to  it  the  statutory  limit  of  six  months,  under  section  473  of 
the  Code  of  Civil  Procedure.  Hayne,  New  Trials,  §  160,  p.  479.  The  state- 
ment, as  proposed,  contained  the  evidence  which  it  was  contended  did  not 
sustain  the  verdict,  therefore  the  specification  of  the  particulars  of  its  insuffi- 
ciency for  that  purpose  might  properly  be  made.  Id.  p.  477.  There  was  no 
preparation  of  a  new  statement.  It  was  an  attempt  to  complete  that  which 
would  have  otherwise  been  invalid,  and  before  the  statutory  period  of  limita- 
tion of  six  months  had  begun  to  run;  and  that  was  allowable  under  the  sec- 
tion of  the  Code  of  Civil  Procedure,  supra,  if  done  within  a  reasonable  time, 
to  be  determined  by  a  proper  legal  discretion,  which  we  think  was  duly  exer- 
cised by  the  trial  court,  considering  all  the  circumstances  surrounding  the 
matter  under  discussion.    The  order  should  therefore  be  affirmed* 

We  concur:    Belcher,  0.  C;  Hayne,  0, 

By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed. 


2  Cal.  Unrep.  788  — 

Goodwin  v.  Burney.    (No.  12,091.) 

(Supreme  Court  of  California.    August  18,  1887.) 
Nfcw  Triai*— Ejectment— Conflict  of  Evidence 

Where,  in  an  action  of  ejectment,  there  is  a  decided  conflict  as  to  the  facts  going 
to  show  plaintiff's  legal  possession  prior  to  defendant's  entry,  and  as  to  the  charac- 
ter of  defendant's  eniry,  an  order  refusing  a  new  trial  will  be  affirmed  on  appeal. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Plumas  county;  G.  G.  Clough,  Judge. 
/.  D.  Goodwin  and  D.  IV.  Jenks,  for  appellant.    E.  T.  Hogan,  for  re- 
spondent, 

Foote,  0.  This  was  an  action  of  ejectment  for  a  tract  of  land.  As  to  the 
facts  given  in  evidence  going  to  show  the  plaintiff's  legal  possession  of  the 
premises  m  dispute,  prior  to  the  defendant's  entry  thereupon,  and  as  to  those 
relative  to  the  character  of  the  defendant's  entry  whether  or  not  it  was  in 
good  faith,  and  under  a  claim  of  right  adverse  to  that  of  the  plaintiff,  there  i* 
a  decided  conflict,  for  which  reason  the  order  refusing  a  new  trial  should  bo 
affirmed* 
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We  concur:     Belcher,  C.  C;  Hayne,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
18  affirmed. 

In  re  Estate  of  Carpenter,  Deceased.    (No.  12,108.) 

{Supreme  Court  of  California.    August  18,  1887.) 

Appeal — Whbw  it  Libs — Order  Appointing  Special  Administrator. 

Code  Civil  Proc.  Cal.  \  963,  subd.  3,  providing  for  an  appeal  "From  a  Judgment 
or  order,  granting,  refusing,  or  revoking  letters  testamentary  or  of  administration  or 
of  guardianship."  is  intended  to  refer  to  orders  appointing  general  administrators, 
and  does  not  affect  Code  Civil  Proc  Cal.  \  1413,  providing  that  no  appeal  will  be 
allowed  from  an  order  appointing  a  special  administrator.1 

Commissioners9  decision.    Department  2. 

Appeal  from  superior  court,  San  Joaquin  county;  A.  Van  R.  Paterson, 
Judge. 

Carter*  Smith  A  Keniston  and  8.  D.  Woods,  for  appellant.  J.  C.  Camp* 
bell,  for  respondent. 

Foote,  0.  This  is  an  appeal  from  an  order  appointing  a  special  adminis- 
trator. We  are  of  opinion  that  from  such  an  order  no  appeal  lies.  Subdi- 
vision 8,  §  963,  Code  Civil  Proc.,  referring  to  certain  appealable  matters,  reads 
thus:  "From  a  judgment  or  order  granting,  refusing,  or  revoking  letters 
testamentary,  or  of  administration,  or  of  guardianship. n  Section  1413,  Code 
Civil  Proc.,  is  as  follows:  "In  making  the  appointment  of  a  special  admin- 
istrator, the  court  or  judge  must  give  preference  to  the  person  entitled  to  let- 
ters testamentary  or  of  administration,  but  no  appeal  must  be  allowed  from 
the  appointment. "  In  order,  if  possible,  to  harmonize  the  two  sections  of  the 
Code  so  that  both  may  prove  effective*  it  would  seem  as  if  the  legislative  mind, 
in  passing  the  first  section,  was  directed  towards  orders  appointing  general 
administrators,  and  did  not  have  in  view  such  orders  as  regards  special  ad- 
ministrators, and  that  the  last  section  was  enacted  for  the  purpose  of  supply- 
ing a  rule  of  action  in  the  appointment  of  such  administrators  as  those  last 
mentioned.  It  is  presumable  that  this  court,  in  delivering  the  opinion  in  the 
case  of  the  Estate  of  Qrozier,  65  Cal.  333,  4  Pac.  Hep.  109,  did  not  have  under 
consideration  the  exact  question  which  is  here  involved,  and  did  not  intend 
thereby  to  pass  upon  it,  having  there  no  cause  to  determine  the  force  and  ef- 
fect of  the  two  sections  of  the  Code,  supra,  taken  together. 

It  follows  that  the  appeal  should  be  dismissed. 

We  concur:    Belcher,  C.  C;  Hayne,  C 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  ap- 
peal is  dismissed. 

2  CaL  Unrep.  787 

Hogan,  Assignee,  e.  Sanders.    (No.  11,825.) 

{Supreme  Court  of  California,    August  22,  1887.) 
Appkal— Obdib  Granting  New  Irial. 

On  an  appeal  from  an  order  granting  a  new  trial  on  the  ground  of  insufficiency 
of  the  evidence  to  support  the  finding,  where  there  is  a  conflict  of  evidence  on  ma- 
terial points,  the  order  will  not  be  set  aside. 

Department  2.  Appeal  from  superior  court,  San  Joaquin  county;  J.  G. 
Swtnnerton,  Judge. 

1  Respecting  the  appealability  of  orders  in  probate  proceedings,  see  Stuttmeister  v 
Superior  Court,  ante,  85,  and  note. 
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» 

Louttit,  Woods  &  Zevinsky,  for  appellant!  /.  C.  Campbell,  (8.  Z>.  Woods 
and  A.  L.  Zevinsky,  of  counsel,)  for  respondent. 

McFarland,  J.  This  is  an  action  by  the  assignee  of  Emma  F.  Sanders 
and  W.  W.  Cowell,  insolvents,  to  compel  defendant  to  convey  to  plaintiffs 
certain  lots  of  land,  upon  the  averment  that  they  were  conveyed  to  defendant 
by  said  Emma  F.  Sanders  without  consideration,  and  for  the  purpose  of  de- 
frauding creditors,  etc.  Defendant  claimed  that  he  had  furnished  the  purchase 
money  to  buy  said  lots;  that  the  deed  was  made  to  said  Emma,  (who  was  his 
daughter,)  to  hold  for  him  in  trust,  as  she  transacted  most;  of  his  business  for 
him;  and  that  she  afterwards  conveyed  the  lots  to  him  at  his  request,  because 
she  was  about  to  be  married.  The  case  was  tried  by  the  court  without  a  jury, 
and  judgment  was  rendered  for  the  defendant.  Afterwards,  however,  on 
motion  of  plaintiff,  a  new  trial  was  granted  and  defendant  appealed  from  the 
order  granting  the  new  trial. 

One  of  the  grounds  of  the  motion  for  a  new  trial  was  the  insufficiency  of 
the  evidence  to  support  the  findings  and  decision.  While  we  cannot  see 
clearly  why  the  learned  judge  of  the  court  below  granted  the  motion,  still  as 
there  was  a  conflict  of  evidence  on  material  points,  we  would  not  be  justified 
in  interfering  with  his  discretion. 
.  Order  affirmed. 

We  concur:    Sharpstein,  J. :  Thornton,  J, 

78  Cal.  166  — 

Wise  and  others  o.  Burton  and  others.    (No.  11,780  ) 
(Supreme  Court  of  Cblifornia.    August  1,  1887.) 

1.  Appeal— Assignment  of  Errors— Sufficiency. 

In  an  assignment  of  errors  the  specifications  of  the  insufficiency  of  the  evidence 
need  not  be  more  specific  than  the  findings  of  the  court. 
2*  Surveys— Separate  Surveys— Common  Line— Presumption. 

Where,  in  an  action  of  ejectment,  the  question  being  the  boundary  line  between 
two  ranches,  there  having  been  two  surveys,  starting  from  points  directly  opposite, 
the  distances  between  the  calls,  the  monuments,  and  length  of  the  lines  run  being 
exactly  the  same,  the  presumption  will  be  conclusive  that  both  surveys  are  of  the 
same  line,  and  that  it  is  the  true  boundary  line. 
8..  Same— Monuments— House. 

When  in  the  field-notes  of  a  survey,  reference  is  made  to  "  a  house,"  and  the  same 
is  marked  on  the  map  of  the  survey,  the  house  becomes  a  monument  of  such  sur- 
vey, as  much  as  a' witness-tree. 

Department  2.    Appeal  from  superior  court,  Santa  Barbara  county. 
Ejectment.    Judgment  for  plaintiffs.    The  defendants  appeal. 
22.  J5.  Canfleld,  for  appellants.     IF.  C.  Stratton,  for  respondents. 

Thornton,  J.  This  is  an  appeal  from  an  order  denying  a  new  trial  in  tin 
action  of  ejectment  in  which  the  main  question  is  the  location  of  the  boundary 
line  between  two  ranchos,  Jesus  Maria  and  La  Purissima.  The  line  in  con- 
troversy is  a  part  of  the  east  line  of  the  former  ranch,  and  the  west  line  of 
the  latter.  Both  parties  claimed  under  patents  from  the  United  States, — that 
of  the  Jesus  Maria  dated  seventh  of  September,  1871;  and  that  of  the  Puris- 
sima, twelfth  of  October,  1882.  The  court  must  have  found  that  the  evidence 
showed  the  western  boundary  of  the  Purissima  was  on  a  line  further  west 
than  that  contended  for  by  the  defendant,  (appellant  here.) 
.  The,  cause  was  tried  by  the  court,  and  it  is  urged  that  the  evidence  is  insuf- 
ficient to  justify  the  decision.  The  findings  of  the  court  were  of  the  most 
general  character,  viz. :  That  the  plai  n  tiffs  were,  at  a  day  anterior  to  the  com- 
mencement of  the  action,  owners  and  seized  in  fee  and  possessed  of  the  land 
in  suit,  and  that  defendant  had  wrongfully,  etc.,  ejected  them  from  such  pos- 
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session.  The  specifications  of  the  insufficiency  of  the  evidence  to  justify  the., 
decision  are  also  general.  But  they  are  aimed  at  the  findings.  They  assert' 
that  the  evidence  is  insufficient  to  show  that  the  plaintiffs  or  either  of  them 
was  the  owner,  etc.,  or  that  defendant  ever  ejected  the  plaintiffs,  etc.,  from 
the  land;  following  the  findings.  And  it  is  said  on  behalf  of  plaintiffs  (re- 
spondents here)  that  the  specifications  are  insufficient,  inasmuch  as  they  do 
not  state  the  particulars  in  which  the  evidence  is  insufficient.  But  as  the  find- 
ings are  general,  and  the  specifications  follow  them,  we  think  they  should  be 
held  sufficient.  This  conclusion  is  sustained  by  the  ruling  of  this  court  in 
Morris  v.  Be  Celts,  51  Cal.  60,  and  Du  Brutz  v.  Jessup,  54  Cal.  118.  Though 
some  of  the  cases  subsequently  decided  are  not  in  accordance  with  those  above 
cited,  still  they  have  not  been  overruled,  and  are  still  authority  here.  Coun- 
sel, however,  by  following  Eddelbuttel  v.  DurrelU  55  Cal.  277,  would  obviate 
all  difficulty  on  this  point,  and  be  secured  in  having  their  cases  considered. 
See,  also,  Kelly  v.  Mack,  49  Cal.  523,  and  Doherty  v.  Enterprise  M*  Co., 
60  Cal.  187. 

The  respondent  states  in  his  point  that  it  is  admitted  that  the  patent  of  the 
Furissima,  under  which  the  plaintiffs  claim,  includes  the  land  in  dispute.  He 
does  not  point  out  the  admission,  and  after  careful  examination  we  are  un- 
able to  find  it  in  the  record.  It  would  be  strange  if  the  counsel  adversary  to 
plaintiffs  had  made  such  an  admission,  as  it  involved  the  very  matter  in  dis- 
pute, and  on  which  the  defendants*  case  turned.  We  find  no  such  admis- 
sion; but  we  find  from  the  field-notes  and  maps  of  the  official  surveys  of  the 
ranchos  named,  that,  just  where  the  land  in  dispute  is  located,  the  line  be* 
tween  the  two  ranchos  is  a  line  common  to  both;  that  the  entire  west  line  of 
the  Purissima  is  common  with  a  portion  of  the  east  line  of  the  Jesus  Maria. 
That  the  two  ranchos  are  coterminous  from  station  24  to  station  26  of  the 
Furissima  there  can  be  no  doubt. 

We  insert  here,  side  by  side,  the  field-notes  of  both  surveys  as  to  those  lines. 


PURISSIMA  RANCHO. 

"22.  Thence  north  forty-two  de- 
grees forty-five  minutes  west,  at  four- 
teen chains  and  fifty  links  intersects 
line  between  ranges  thirty-four  and 
thirty-five  west,  township  seven  north, 
of  the  San  Bernardino  base  and  mer- 
idian, twenty-eight  chains  and  forty- 
three  links  south  of  corner  to  sections 
thirteen,  eighteen,  nineteen,  and  twen- 
ty-four; twenty-seven  chains  thirty- 
five  links  to  elder  tree  six  inches  in 
diameter  standing  on  edge  of  mesa 
near  bluff  bank  of  river,  and  marked 
L.  No.  23,  Station  23;  thence  north 
fifty-four  degrees  forty-five  minutes 
west,  thirteen  chains  and  forty  links 
to  elder  post  in  mound  marked  L.  No. 
24  Station;  thence  along  the  eastern 
boundary  of  the  Rancho  Jesus  Maria, 
as  patented  on  corrected  line  24  north, 
forty-three  degrees  east,  up  the  valley 
of  the  Santa  Lucia  at  forty-eight 
chains  and  sixty  links,  leaves  the  val- 
ley and  ascends  hills,  course  north- 
east and  south-west,  seventy-one 
chains  and  ten  links,  to  elder  post  in 


JESUS  MARIA  RANCHO. 

"2.  S.  26J°E.  Over  chemisal  hills 
at  72  chains  to  San  Antonio  creek,  20 
Iks.  wide,  course  west  at  79.15  chains. 
Intersected  east  boundary  of  township 
8  north,  of  range  35  west,  10  chs.  15 
Iks.  south  of  the  corner  to  sections  1, 
6,  7,  and  12,  at  which  point  I  set  a 
charred  post  and  raise  mound  of  earth 
with  trench  and  pits,  301  chains  set 
post  No.  3,  on  a  hill  near  a  place  called 
San  Antonio,  with  a  mound  of  rocks, 
as  instructed.    Station. 

"3.  S.  24°  E.  at  94  chains  leave  the 
hills  and  enter  the  valley  of  Santa 
Lucia,  and  continue  down  the  valley 
135  chains.  Mark  as  No.  4  a  live  oak 
28  in  diameter,  as  instructed.  Sta- 
tion. 

"4.  S.  25|°  W.  Down  the  valley  of 
Santa  Lucia  at  74.13  chains  intersect- 
ed the  south  boundary  of  T.  8,  N.  R. 
34  W.  41.00  chs.  east  of  corner  to 
sections  5,  6,  31,  and  32,  and  set  post, 
and  raised  a  mound  of  rocks,  at  place 
of  intersection  at  115  chains  the  Santa 
Lucia  house  bears  west  distant  about 
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rock  mound  on  side  hill,  facing  north- 
east for  corner  No.  5,  of  the  Rancho 
Jesus  Maria,  and  marked  M.  L.  P. 
No.  25  for  corner  station  25;  thence 
north  twenty-five  degrees  forty-five 
minntes  east,  two  hundred  and  eighty- 
seven  chains,  to  post  on  top  of  chem- 
isal  hill  on  south-east  side  of  Santa 
Lucia  valley,  from  which  a  live  oak 

rt  in  mound  and  pits  marked  W.  P. 
M.  No.  4  and  P.  26  for  witness 
post  to  corner  26,  bearing  north  twen- 
ty-four degrees  west,  eleven  chains 
and  fifty  links  distant,  and  from  which 
a  live  oak  tree  bears  south  twenty- 
one  degrees  thirty  minutes  west,  six- 
ty-three links  distant  station." 


20  chains  287  chains,  set  a  post  No.  5, 
and  raised  a  mound  of  rocks,  as  in- 
structed.   Station. 

"5.  S.  43°  W.  At  41  chains  inter- 
sected the  west  boundary  T.  7  north, 
R.  34  west,  1,816  chains  north  of  the 
corner  to  sections  13,  18,  19,  and  24, 
and  set  a  post,  and  raised  a  mound, 
with  charcoal  deposit  trench  and  pits, 
as  instructed,  90  chains  to  the  right 
bank  of  La  Purissima  in  Santa  Ynez 
river,  92  chains,  to  a  point  in  the 
middle  of  the  river  bed,  station.  This 
not  being  a  suitable  place  to  establish 
a  corner,  I  mark  a  cotton  wood  tree  for 
witness  corner,  which  bears  N.  43° 
E.,  distant  227  links  from  true  cor- 
ner." 


There  follow  here  traced  copies  of  the  lines  referred  to,  taken  from  the  maps. 
The  one  on  the  right  is  the  line  of  the  Jesus  Maria,  the  other  that  of  the  Pur- 


The  field-notes  above  given  as  to  each  ranch  commence  with  the  course 
ending  at  the  point  of  beginning  of  the  disputed  line,  and  the  course  pre- 
ceding that. 

The  Purissima's  west  line  reaches  the  Jesus  Maria's  east  line  at  Station  24. 
From  that  point  it  runs  to  Station  25,—  a  distance  of  nearly  half  a  mile,  (71 
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chains,  10  links.)  It  will  be  observed  that  the  survey  of  the  former  (Puris- 
sima) is  made  going  in  a  course  north-east  and  south-west;  that  of  the  latter 
(Jesus  Maria)  in  the  opposite  direction.  The  angle  with  the  meridian  at 
which  those  lines  are  run  is  the  same.  North  43°  east  in  Purissima,  and 
south  43°  west  in  the  Jesus  Maria.  The  words  and  figures  are  reversed  for 
the  reason,  above  given,  that  the  surveyors  were  doing  the  work  in  opposite 
directions.  The  same  is  true  of  the  next  line  from  Station  25  to  Station  26 
on  the  Purissima.  The  angle  on  line  going  north  on  both  ranches  is  the 
same.  In  former  (Purissima)  is  north  25°  45'  east;  in  latter  (Jesus  Maria) 
south  25°  45'  west,-— figures  denoting  angle  reversed  as  above.  The  length 
of  the  line  between  these  stations  is  287  links.  The  north  part  of  this  line 
on  the  Jesus  Maria  is  287  links  in  length;  the  end  of  course  24  is  Station  25. 
This  course  24,  before  it  reaches  Station  25,  has  been  running  71  chains,  10 
links  on  the  Jesus  Maria  as  patented.  It  ends  at  a  post  on  a  rock  mound*  as 
above  stated,  on  a  side  hill  for  corner  No.  5  of  Jesus  Maria.  Can  there  be  any 
doubt  that  here  is  the  Station  5  of  the  Jesus  Maria,  and  that  the  line  from  25 
to  26  in  the  Purissima,  and  from  5  to  4  in  the  Jesus  Maria,  commences  at  the 
same  point,  runs  at  the  same  angle,  and  are  of  the  same  length,  287  chains? 
The  conclusion  is  irresistible  that  the  line  between  the  above  points  is  the 
same,  and  that  the  west  line  of  the  Purissima  and  the  east  line  of  the  Jesus 
Maria  are  the  same. 

There  is  one  controlling  monument  in  the  field-notes  of  the  Jesus  Maria 
survey.  This  is  the  Santa  Lucia  house.  The  existence  of  this  house  is  testi- 
fied to  by  the  witness  Harris,  called  by  plaintiffs,  and  by  Jesse,  Lewis,  and 
Cooper,  called  by  defendant.  The  field-notes  of  the  Jesus  Maria  show  that 
the  survey  was  made  in  1859;  and  Lewis,  who  assisted  in  making  it,  says 
that  it  was  then  occupied  by  Burton.  It  is  stated  in  the  field-notes  of  the  Je- 
sus Maria  that  this  house  is  west  of  the  line  of  that  ranch,  and  distant  from 
it  about  twenty  chains.  This  house  is  a  monument,  as  a  witness  tree  is  a 
monument.  The  map  and  the  objects  on  it  are  to  be  regarded.  See  Vance  v. 
Fore,  24  Cal.  435;  Serrano  v.  Rawson,  47  Cal.  55;  Black  v.  Sprague,  54  Gal. 
266;  Mclver's  Lessee  v.  Walker ,  9  Cranch,  173;  Chapman  v.  Polack,  11  Pac. 
Rep.  764.  It  is  a  witness-house  called  for  in  the  field-notes,  and  delineated 
on  the  map  and  field-notes,  which  are  in  the  patent,  constituting  a  part  of  it. 

Nor  is  there  any  testimony  which  is  contradictory  to  the  views  above  pre- 
sented. The  testimony  of  the  witness  Harris  is  based  on  a  view  of  the  mat- 
ter in  dispute  entirely  theoretical  and  arbitrary,  and  outside  of  the  facts  in 
the  case  established  by  documents  made  contemporaneously  with  the  surveys 
of  both  ranchost  and  which  cannot  be  gainsaid. 

The  surveyor  (Norway)  who  make  the  survey  of  the  Purissima  must  have 
run  the  common  line,  and  found  it  correct,  or  he  must  have  adopted  it  from 
the  survey  of  the  Jesus  Maria  made  by  Norris.  In  either  case  it  is  binding  on  the 
plaintiffs,  who  claim  under  the  patent  of  the  Purissima,  into  which  this  sur- 
vey went,  as  shown  by  the  map;  and  in  either  case  the  correctness  of  this 
common  line,  as  disclosed  by  the  maps  and  field-notes  of  the  Jesus  Maria,  is 
acknowledged.  The  plaintiffs,  "hen,  are  bound  by  this  common  line  described 
in  the  Jesus  Maria  field-notes,  as  running  about  20  chains  east  of  the  Santa 
Lucia  house.  The  existence  of  the  house  at  the  time  of  survey  of  the  Jesus 
Maria  is  established,  as  well  as  at  the  time  of  the  trial,  is  spoken  of  in  the 
testimony  as  the  ranch-house  of  the  Jesus  Maria,  and  shown  to  have  been  oc- 
cupied for  several  years.  Its  location  is  shown  on  the  map.  The  survey  of 
the  Purissima  was,  under  these  circumstances,  accepted  with  this  call  for  the 
house,  and  its  distance  from  the  common  line.  We  think  the  word  "about," 
under  these  circumstances,  should  not  lessen  this  distance  of  twenty  chains, 
and  that  the  distance  of  the  house  should  be  fixed  at  twenty  chains,  regarding 
the  house  as  a  monument.  The  fact  that  the  application  of  a  graduated  scale 
to  the  map  shows  the  distance  of  this  house  from  the  line  to  be  twenty  chains 
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confirms  the  propriety  of  disregarding  the  word  "about."  This  application 
of  the  scale  is  allowable  and  proper,  for  the  renson  that  the  surveys  are  offi- 
cial, and  made  accurately  on  a  scale  of  forty  chains  to  the  inch.  It  should 
also  be  borne  in  mind  in  this  connection  that  the  survey  of  the  Purissima  as 
to  this  common  line,  is  subsequent  to  that  of  the  Jesus  Maria,  and  based  on 
it.  Then  running  a  line  due  east  from  the  house  a  distance  of  twenty  chains, 
and  then  a  line  through  the  point  so  reached  in  the  course  designated  on  both 
maps,  will  fix  the  common  line  correctly.  The  plaintiffs  can  recover  nothing 
west  of  this  line. 

It  may  be  added  here  that  the  application  of  the  graduated  scale  to  both 
maps,  which  were  made  on  the  same  scale,  will  show  the  distance  of  the  cor- 
ner of  the  sections  31, 32, 5, 6,  township  8  N.,  range  34  W.9  from  the  common 
line,  to  be  on  the  Jesus  Maria  map  forty  chains,  and  on  that  of  the  Puris- 
sima forty-four  chains, — four  chains  further  east  than  shown  on  the  first 
mentioned  map. 

In  the  field-notes  of  the  Jesus  Maria  it  is  stated  that  the  eastern  line  of  the 
rancho,  so-called,  intersects  the  south  boundary  of  township  8  N.,  range  34 
W.,  forty-one  chains  east  of  corner  to  sections  5,  6,  31,  and  32,  where  a  post 
was  set  and  a  mound  of  rocks  raised.  The  above  are  delineated  on  the  Jesus 
Maria  map.  The  point  of  intersection  is  stated  to  be  74.13  chains  from  cor- 
ner No.  4  of  the  survey.  The  above  calls  are  all  delineated  on  the  map.  As 
to  this,  Harris  says:  "I  did  not  find  the  corner  to  sections  5,  6,  31,  and  32. 
I  found  the  first  half-mile  corner  to  the  east  of  that  point;  and  ran  thence 
west  47  chains  10  links;  thence  north-easterly  on  ranch  boundary,  76  chains 
and  48  links,  to  come  to  my  corner  No.  4  up  to  the  post  I  set.  The  intersec- 
tion of  the  Purissima  line,  as  I  ran  it,  with  the  township  line,  occurs  32 
chains  90  links  east  of  the  corner  to  sections  5, 6, 31,  and  32."  While  the  cor- 
ner of  these  sections  could  not  be  found  by  Harris,  he  did  fix  it  at  32.90 
chains  west  of  the  Purissima  line.  When  be  did  fix  it,  he  only  ran  32.90 
chains  east.  According  to  the  testimony,  he  looked  for  and  found  the  first 
half-mile  corner  to  the  east  of  the  sections'  corner,  then  ran  west  from  that 
point  47.10  chains;  thence  ran  north-easterly  on  the  ranch  boundary  76.48 
chains,  to  come  to  corner  No.  4,  to  the  post  he  set. 

Certainly  a  line  drawn  from  a  point  47.10  chains  north  of  the  corner  of 
these  sections  would  not  be  on  the  ranch  boundary.  The  boundary  lay  east 
of  this  corner,  not  west.  Still  he  was  47.10  chains  west  of  the  point,  and 
then  from  that  point  obtained  by  westing,  by  going  away  from  the  ranch 
boundary,  he  says  he  ran  north-easterly  on  the  ranch  boundary  to  his  corner 
No.  4.  The  reference  here  is  to  corner  No.  4  of  the  Jesus  Maria.  This  was 
the  only  corner  No.  4  he  had  referred  to.  It  is  not  surprising  that  the  real 
corner  No.  4  was  not  found,  and  how  a  line  starting  from  the  point  he  says 
he  did,  would  run  north-easterly  along  the  ranch  boundary,  passes  compre- 
hension. 

Harris  also  speaks  of  corner  No.  4  of  the  Jesus  Maria  and  No.  28  of  the 
Purissima  as  the  same.  In  this  the  maps  show  that  he  is  in  error.  Accord- 
ing to  them.  No.  4  of  the  former  corresponds  to  No.  26  of  the  latter.  Harris* 
survey  was  made  in  disregard  of  the  calls  of  the  Jesus  Maria  plat  and  field- 
notes,  which,  as  the  line  he  was  seeking  to  fix  was  a  line  common  to  both 
ranchos,  he  should  have  regarded .  And  especially  should  this  have  been  done, 
when  the  survey  of  the  Purissima  was  subsequent  to  that  of  the  Jesus  Maria, 
as  the  line  in  dispute  was  based  on  it. 

Thompson's  testimony  relates  to  a  part  of  the  line  of  the  Jesus  Maria  not 
in  dispute  here.  The  testimony  of  the  other  witnesses  are  clearly  against  the 
findings. 

The  findings  of  the  court  below  are  not  sustained  by  the  evidence  as  to  any 
land  west  of  the  common  line  as  herein  laid  clown,  and  on  that  ground  the 
order  must  be  reversed.    As  to  the  evidence  in  relation  to  general  repute  on 
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the  subject  of  the  boundary  of  the  Jesus  Maria,  which  was  ruled  out  in  the 
view  taken  herein,  it  is  unnecessary  to  pass  on  it,  and  therefore  we  notice  it  no 
further.  As  to  the  other  points  urged  there  is  no  error*  But  for  the  reasons 
above  given  the  order  denying  a  new  trial  is  reversed,  and  the  cause  is  re* 
manded,  with  directions  to  the  court  below  to  set  aside  the  judgment,  and 
order  a  new  trial,  and  that  such  new  trial  may  be  had  in  accordance  with- 
views  herein  expressed.    So  ordered. 

We  concur:    MgFarland,  J. ;  Sharpstbin,  J. 


Department2. 


Low  v.  Bcbtok.    (No.  11,804.) 
(Supreme  Court  of  California.    August  1,  1887.) 


By.  the  Court.  Appeal  from  order  denying  a  new  trial.  This  case,  as  regards  the 
points  of  contention,  is  the  same  as  Wise  v.  Burton,  (No.  11,780.)  ante,  678,  and  on  the  au- 
thority of  that  case  the  order  denying  a  new  trial  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  set  aside  the  judgment  and  order  a  new  trial,  and 
that  such  new  trial  be  had  in  accordance  with  the  opinion  in  case  No.  11,780,  above  re- 
ferred to.    So  ordered. 


Low  v.  Burton.    (No.  11,8041.) 

(Supreme  Court  qf  California,    August  1,  1887.) 
Department  2. 

By  the  Court.    Appeal  from  the  Judgment  on  the  Judgment  roll  alone.    There  is 
no  error,  and  the  judgment  is  affirmed.    So  ordered. 


78  Cal.  174 

Wise  and  others  e.  Burton  and  others.    (No.  11, 780 J. 

(Supreme  Court  of  California.    August  1,  1887.) 

Ejbgtmrtct— Allowahok  for  Improvements— Appeal—  Findings. 

In  an  action  to  recover  land  a  judgment  for  the  plaintiff  will  not  he  reversed  oa 
the  ground  that  the  court  below  has  not  found  upon  an  issue  in  relation  to  improve- 
ments on  the  land  claimed  as  a  set-off  to  damages  for  withholding  the  property, 
where  the  only  evidence  as  to  such  improvements  on  the  record  is  that  there  was  a 
house  upon  the  land,  but  there  is  no  evidence  as  to  its  value,  or  to  show  that  it  was 
put  there  as  an  improvement  in  good  faith,  as  required  by  Code  Civil  Proc.  Cal.  { 
741,  providing  that  the  value  of  such  improvements  may  be  allowed  as  a  set-off  to 
damages  when  made  by  a  defendant  in  good  faith. 

Department  2.    Appeal  from  superior  court,  Santa  Barbara  county. 
A.  B.  Canfleld  and  A.  Packard,  for  appellants.     W.  C.  Stratum,  for  re- 
spondents. 

Thornton,  J.  This  is  an  appeal  from  the  judgment  in  the  same  case,  No. 
11,780,  which  last  is  an  appeal  from  an  order  denying  a  new  trial. 

There  is  but  one  point,  which  is  that  the  court  did  not  find  on  an  issue 
made  by  the  answer  in  relation  to  improvements  on  the  land  to  be  allowed  as 
a  set-off  to  damages  for  withholding  the  property  for  which  judgment  is  ren- 
dered. The  value  of  such  improvements  may  be  allowed  as  a  set-off  to  dam- 
ages  when  made  by  a  defendant,  or  those  under  whom  he  claims  in  good 
faith,  holding  under  color  of  title  adversely  to  the  claim  of  plaintiff.  Code 
Civil  Proc.  §  741.  It  is  not  averred  by  defendant  that  such  improvements 
were  made  in  good  faith,  and  there  is  no  evidence  in  the  record  that  any 
men  improvements  were  made.  In  the  record  in  case  No,  11,780,  which  ia 
an  appeal  from  an  order  denying  a  new  trial  in  this  cause,  there  is  evidence 
tnat  there  was  a  house  on  the  land  for  which  the  judgment  was  rendered* 
bat  there  is  no  testimony  showing  that  the  house  was  such  that  it  should  be 
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regarded  as  a  permanent  improvement,  or  of  its  value.  Confining  ftie  con- 
sideration of  the  case  to  the  record  presented  here  on  this  appeal  from  the 
Judgment,  in  which  the  defense  is  not  well  pleaded,  and  there  is  no  evidence 
either  of  improvements  or  their  value,  we  would  not  hold  that  the  court  erred 
in  not  finding  on  the  issue.  This  court  will  not  reverse  for  want  of  a  finding 
on  an  issue  where  there  is  no  evidence  in  relation  to  such  issue. 

Granted  that  we  could  look  into  the  record  in  the  other  case  where  all  the 
evidence  in  the  case  is  set  forth,  but  in  which  there  was  also  a  lack  of  evi- 
dence, still  we  would  not  reverse  because  the  court  had  failed  to  find  on  the 
issue  mentioned.  The  court  could  not  judicially  know  the  state  and  condition 
of  the  house,  whether  it  constituted  an  improvement  of  the  character  required 
by  the  statute,  nor  could  it  judicially  know  its  value.  The  case  would  still 
be  one  of  want  of  evidence,  and  in  this  state  of  the  case  the  judgment  should 
not,  on  the  contention  put  forth,  be  reversed. 

As.  far  as  regards  this  appeal,  no  error  appears,  and  therefore  the  judgment 
must  stand  affirmed.    So  ordered. 

We  concur:    MoFabland,  J.;  Sharpstein.  J* 

73  CaL  196 

Hilton  and  others  v.  Young.    (12,110.) 

(Supreme  Court  of  California.    August  16,  1887.) 

VXNDOB  AND  VENDEE— EXECUTORY  CONTRACT— RIGHTS  OF  PURCHASERS. 

A  purchaser  of  land,  while  part  of  the  price  remained  unpaid,  and  before  the  legal 
title  had  been  conveyed  to  him,  conveyed  a  portion  of  the  land  to  A.  After  the  pur- 
chaser's death,  all  the  right,  title,  and  interest  of  his  estate  in  and  to  the  land  was 
sold,  under  order  of  the  probate  court,  to  B.f  who  had  notice  of  A.'s  claim,  but  who 

Said  to  the  original  vendor  the  balance  due  on  the  purchase  price,  and  obtained  a 
eed  to  the  whole  land  to  himself.  In  a  suit  by  B.  against  A.  to  quiet  title,  in 
which  A.  filed  a  cross-bill,  held,  that  B.  took  title  subject  to  the  equitable  rights  of 
A.  in  the  part  of  the  land  conveyed  to  him,  and  that  A.,  although  not  entitled  to  a 
decree  declaring  B.  to  have  no  right,  title,  or  interest  in  such  part,  was  entitled  to  a 
conveyance  of  such  part  from  B.;  but  this,  only  on  condition  that  A.  pay  to  B.  a 
ratable  proportion  of  the  sum  paid  by  the  latter  to  get  the  title  to  the  whole* 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Butte  county;  Leon  D.  Freer,  Judge. 

Gray  &  Sexton,  for  appellants.    Hundley  &  Gall,  for  respondent. 

Hayne,  C.  This  is  an  action  to  quiet  title.  One  Vanderhoof  had  a  con- 
tract with  the  Central  Pacific  Railroad  Company  for  the  purchase  of  certain 
land.  He  paid  20  per  cent,  of  the  price,  and  the  interest  on  the  balance  for 
one  year.  While  the  legal  title  remained  in  the  company,  "for  a  valuable  con- 
sideration, he  granted  and  conveyed  in  fee-simple  to  the  defendant,  Mary  M. 
Young,  a  part  of  said  lands,  the  same  being  the  premises  in  dispute  in  this 
action."  This  deed  transferred  to  the  defendant  the  right  of  Vanderhoof  to 
a  conveyance  from  the  company  of  the  tract  in  controversy,  and  to  that  extent 
operated  as  an  assignment  of  the  contract.  Shortly  after  making  this  deed 
Vanderhoof  died,  and,  his  estate  being  insolvent,  "all  the  right,  title,  and  in- 
terest of  said  estate  in  and  to  said  lands  mentioned  in  said  contract,"  was 
sold,  under  the  order  of  the  probate  court,  to  the  plaintiff  Hilton.  This  sale 
did  not  transfer  to  Hilton  any  sort  of  interest  in  or  right  to  the  premises  in 
controversy,  for  Vanderhoof  had  previously  parted  with  all  his  right  as  to 
that  portion  of  the  land,  and  the  probate  sale  only  purported  to  be  of  the  right, 
title,  and  interest  which  the  estate  had.  In  this  condition  of  affairs,  Hilton 
and  his  co-plaintiff  went  to  the  railroad  company,  and  paying  the  balance  of 
the  purchase  money,  obtained  a  deed  of  all  the  land  covered  by  the  contract, 
including  the  defendant's  tract.  They  did  this  with  full  knowledge  and  no- 
tice of  the  rights  of  the  defendant.    As  a  matter  of  course,  so  far  as  the  tract 
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in  dispute  is  concerned,  they  took  only  the  legal  title,  with  a  trust  in  favor 
of  the  defendant,  and  their  claim  to  the  beneficial  ownership  of  that  tract  is 
as  destitute  of  foundation  in  law  as  it  is  in  conscience. 

The  court  below  denied  the  plaintiffs'  application  for  relief,  and,  upon  the 
cross-complaint  of  defendant,  decreed  that  they  had  not  "any  right,  title,  or 
interest  in  or  to  said  tract  of  land,"  and  that  the  title  of  the  defendant  be  qui- 
eted as  against  the  plaintiffs,  and  those  claiming  under  them.  This  was  go- 
ing further  than  the  facts  found  warranted.  The  legal  title  was  in  the  plain- 
tiffs. It  could  not  have  passed  to  the  defendant  as  an  after-acquired  title;  for 
neither  tfye  defendant's  grantor,  nor  his  estate,  ever  acquired  the  title.  The 
legal  title  being  in  the  plaintiffs,  they  could  not  be  said  not  to  have  "any  right, 
title,  or  interest."  Upon  the  facts  found,  all  that  could  properly  have  been 
done  was  to  have  decreed  tha£  the  plaintiffs  convey  to  the  defendant.  As  a 
condition  of  this  relief ,  the  defendant  should  be  required  to  do  equity;  and  we 
think  it  is  equity  that  she  should  pay  a  ratable  proportion  of  what  the  plain- 
tiffs paid  to  get  the  title. 

The  fact  that  the  plaintiffs  took  the  title  from  the  railroad  company  with 
notice  of  the  equitable  rights  of  defendant,  subjected  them  to  all  the  duties 
resting  upon  the  company.  In  the  language  of  Story,  (1  Eq.  Jur.  §  396,)  "If 
a  subsequent  purchaser  has  notice  of  the  contract,  he  is  liable  to  the  same 
equity,  and  stands  in  the  same  place,  and  is  bound  to  do  the  same  acts,  which 
the  person  who  contracted,  and  whom  he  represents,  would  be  bound  to  do. " 
But  he  is  not  ordinarily  bound  to  do  any  other  or  further  acts.  Now,  the  com- 
pany was  bound  to  convey  only  upon  payment  of  the  balance  due  to  it  upon 
the  contract.  The  defendant  could  not  have  got  a  deed  from  it  without  pay- 
ing at  least  what  was  due  for  her  portion  of  the  land;  and  it  would  seem  that, 
in  order  to  get  the  deed  from  the  successor  in  interest  of  the  company,  she 
must  make  the  same  payment. 

Nor  is  there  anything  in  the  position  of  the  parties  before  the  making  of 
the  deed  from  the  company  which  would  change  this  result.  The  conveyance 
of  the  land  from  Vanderhoof  to  the  defendant  "in  fee-simple"  doubtless  oper- 
ated as  an  assignment  of  a  portion  of  the  contract,  with  an  undertaking  on 
his  part  to  pay  what  remained  due  to  the  company.  As  between  them,  the 
obligation  to  pay  the  company  was  on  Vanderhoof.  But  the  fact  that  the 
plaintiffs  had  notice  of  this  obligation  on  the  part  of  Vanderhoof  does  not 
make  them  liable  to  meet  it,  any  more  than  it  would  make  them  liable  to  meet 
his  other  obligations;  for  the  defendant's  portion  was  separate  and  distinct 
from  the  plaintiffs'  portion,  and  as  to  the  defendant's  portion  the  plaintiffs  do 
not,  and  could  not,  claim  through  Vanderhoof.  The  case,  therefore,  stands 
thus:  The  defendant  got  an  assignment  of  a  part  of  a  contract  to  convey 
land;  the  plaintiffs  got  an  assignment  of  the  remaining  part.  But  the  owner 
of  the  land  was  not  compelled  to  split  up  his  contract  by  making  separate 
deeds.  And,  as  must  be  presumed  from  the  findings,  the  plaintiffs,  in  order 
to  get  a  deed  to  any  portion,  were  compelled  to  pay  the  balance  due  upon  de- 
fendant's part  as  well  as  upon  their  own.  This  having  been  done,  we  think 
the  defendant  cannot  have  the  assistance  of  a  court  of  equity  to  obtain  the 
legal  title  from  the  plaintiffs,  except  upon  condition  of  paying  to  them  what 
they  paid  on  her  behalf.    See  Tompkins  v.  Sprout,  55  Cal.  81, 

We  therefore  advise  that  the  judgment  be  reversed,  and  the  cause  remanded 
with  directions  to  the  court  below  to  enter  a  decree  that  the  plaintiffs  execute 
and  deliver  to  the  defendant  a  deed  of  the  land  in  controversy,  upon  payment 
by  defendant  within  a  reasonable  time,  to  be  fixed  by  the  court,  of  a  ratable 
proportion  (according  to  the  number  of  acres)  of  the  balance  of  the  purchase 
money  paid  by  plaintiffs  to  the  railroad  company;  the  plaintiffs  to  recover  their 
costs  of  appeal. 

We  concur:    Belcher,  0.  C;  Foote,  0. 
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By  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion,  Judg- 
ment reversed,  and  cause  remanded,  with  directions  to  the  court  below  to  en- 
ter a  decree  that  plaintiffs  execute  and  deliver  to  the  defendant  a  deed  of  the 
land  in  controversy,  upon  payment  by  defendant  within  a  reasonable  time,  to 

bo  fixed  by  the  court,  of  a  ratable  proportion  (according  to  the  number  of 
acres)  of  the  balance  of  the  purchase  money  paid  by  plaintiffs  to  the  railroad 

company,  the  plaintiffs  to  recover  their  costs  of  appeal. 


78  Cal.  182 

Baker  and  others  v.  Firemen's  Fund  Ins.  Go.    (No.  12,136.) 
(Supreme  Court  of  California,    August  13, 1887.) 

t  Vbnto-Action  to  Declare  a  Debd  a  Mortoaob. 

Const  Cal.  |  16,  art  IS,  provides  that  a  corporation  may  bo  sued  In  the  county 
where  the  contract  is  made  or  to  be  performed,  or  where  the  obligation  or  liability 
arises,  or  in  the  county  where  its  principal  place  of  business  is  situated.  Code  Civil 
Proc.  i  392,  requires  actions  for  the  recovery  of  real  property,  or  of  an  estate  or  in- 
terest therein,  or  for  the  determination  in  any  form  of  such  estate  or  interest  to  be 
brought  in  the  county  where  such  real  estate,  or  any  part  thereof,  is  situated. 
Meld,  that  an  action  to  declare  a  deed  absolute  on  its  face  to  be  a  mortgage,  and  for 
the  reconveyance  of  the  real  estate  described  therein,  was  properly  brought  in  the 
county  where  the  real  estate  was  situated,  although  the  defendant,  a  corporation, 
had  its  principal  place  of  business  in  another  county,  and  it  appeared  from  the  re- 
citals in  the  deed  and  agreement  that  defendant's  assignor,  the  original  mortgagee, 
was  a  resident  of,  and  the  deed  had  been  acknowledged  before  a  notary  of,  the 
county  where  the  land  was  situated. 

%  Same— Change  or  Venck— Setting  Aside  Order. 

The  court  has  Jurisdiction  to  set  aside  an  order  granting  a  change  of  venue,  on 
the  ground  that  it  was  inadvertently  made. 

In  bank.  Appeal  from  superior  court,  San  Joaquin  county;  J.  G.  Swm- 
nebton.  Judge. 

W.  C.  Belcher ',  for  appellant,    /•  C.  Campbell,  for  respondent. 

Searls,  0.  J.  The  action  in  this  cause  was  brought  in  the  superior  court 
of  the  county  of  San  Joaquin  to  procure  a  decree  declaring  a  deed  absolute 
on  its  face  to  be  a  mortgage,  and  for  a  reconveyance  of  the  real  estate  described 
in  said  deed,  which  real  estate  is  situate  in  said  county  of  San  Joaquin. 

Defendant,  a  corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  California,  and  having  its  principal  place  of  business  at 
San  Francisco,  demanded  a  change  of  the  place  of  trial  to  the  city  and  county 
of  San  Francisco,  which  demand  was  not  acceded  to;  whereupon  defendant 
moved,  upon  affidavit,  and  upon  the  papers  in  the  cause,  for  a  change  of  the 
place  of  trial  to  said  last-mentioned  city  and  county.  The  motion  was  at  first 
granted,  but  on  the  following  day  the  order  granting  the  change,  as  asked  for, 
was  set  aside  upon  the  ground  that  it  "was  inadvertently  made,"  and  an  or* 
der  entered  denying  such  motion.    From  this  order  defendant  appeals. 

The  only  other  facts  deemed  essential  are — First,  defendant  sets  out  in  its 
affidavit  that  San  Francisco  is  its  residence;  second,  it  appears  from  the  com- 
plaint that  defendant  was  and  is  conducting  and  carrying  on  business  in  the 
state  of  California,  and  in  the  county  of  San  Joaquin;  third,  the  deed  and 
agreement,  which  taken  together  are  claimed  to  constitute  a  mortgage,  were 
made  and  executed  by  plaintiffs  and  one  H.  Barnhart,  who,  according  to  the 
recitals  of  the  agreement,  were  residents  of  the  county  of  San  Joaquin,  and 
they  were  acknowledged  and  certified  before  a  notary  of  said  last-mentioned 
county.    Defendant  holds  as  an  assignee  of  Barnhart. 

Beyond  the  recitals  above  referred  to  in  the  agreement,  which  is  set  out  in 
the  complaint,  there  is  no  affirmative  allegation  as  to  the  residence  of  the  pax- 
ties  or  place  at  which  the  contract  sued  on  was  made. 

Appellant  contends — "First,  that  the  proper  county  for  the  trial  of  this  ac- 
tion is  one  in  which  the  principal  place  of  business  of  the  defendant  is  situ- 
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ated,  and  that  the  case  does  not  come  within  any  of  the  other  specifications 
of  section  16  of  article  12  of  the  constitution,  or  within  the  proviso  to  section 
5  of  article  6;  second,  that  by  the  order  of  March  23, 1887,  the  case  was  actu- 
ally transferred  to  the  superior  court  of  the  city  and  county  of  San  Francisco, 
and  was  thereafter  pending  therein,  and  that,  therefore,  the  superior  court  of 
San  Joaquin  county  had  no  jurisdiction  to  make  the  order  of  March  24,  1887, 
^nd  the  same  is  void." 

Section  16  of  article  12  of  the  constitution  is  as  follows:  "A  corporation  or 
association  may  be  sued  in  the  county  where  the  contract  is  made  or  is  to  be 
oerformed,  or  where  the  obligation  or  liability  arises,  or  the  breach  occurs,  or 
;n  the  county  where  the  principal  place  of  business  of  such  corporation  is  sit- 
uated; subject  to  the  power  of  the  court  to  change  the  place  of  trial  as  in 
other  cases. "  By  section  392,  Code  Civil  Proc,  actions  for  the  recovery  of  real 
property,  or  of  an  estate  or  interest  therein,  or  for  the  determination,  in  any 
form,  of  such  right  or  interest,  must  be  tried  in  the  county  in  which  the  sub- 
ject of  the  action  or  some  part  thereof  is  situated.  The  land  is  the  subject' 
matter  concerning  which  the  contest  is  waged,  and  it  is  situate  in  San  Joaquin 
county.  The  right  or  interest  of  the  plaintiffs  in  this  subject-matter,  if  any, 
is  the  question  to  be  ultimately  determined  in  this  action.  Such  being  the 
case,  the  action  was  properly  brought  in  the  county  of  San  Joaquin,  where 
the  land  was  situated.  Bush  v.  Treadwell,  11  Abb.  N.  S.  27.  This  last  case 
was  an  action  like  the  present,  to  have  the  title  to  certain  real  estate  declared 
to  be  in  the  plaintiffs,  on  the  ground  that  the  deed  conveying  title  to  the  de- 
fendant was  a  mortgage,  and  for  a  conveyance  thereof  to  the  plaintiffs,  and 
the  court  held  that  under  the  Code  of  that  state,  (New  York,)  of  which  our 
section  392,  Code  Civil  Proc,  is  an  exact  transcript,  the  action  should  have 
been  brought  in  the  county  where  the  land  was  situated.  It  was  there  that 
the  liability  or  obligation  (if  any)  arose,  within  the  meaning  of  section  16 
of  article  12  of  the  constitution.  There  is  nothing  in  this  view  in  conflict 
with  the  case  of  Le  Breton  v.  Superior  Court,  66  Cal.  27,  4  Pac.  Rep.  777, 
cited  by  appellant.  That  was  an  action  brought  against  a  trustee,  in  the 
county  in  which  he  resided,  to  enforce  a  trust  both  upon  personal  and  real  prop- 
erty, and  the  court  held  that,  as  the  suit  was  brought  to  reach  personal  prop- 
erty in  the  hands  of  the  trustee,  that  fact  gave  the  court  jurisdiction. 

In  response  to  the  second  cause  of  contention  by  appellant,  it  may  be  said 
that  the  same  question  arose  in  Wiggin  v.  Superior  Court,  68  Cal.  398, 9  Pac. 
Rep.  646,  and  was  decided  adversely  to  the  position  assumed  by  appellant. 
See,  also,  Hall  v.  Polack,  42  Cal.  218. 

The  order  appealed  from  is  affirmed* 

We  concur:  Paterson,  J.;  Sharpstein,  J.;  MoFarland,  J.;  MoKin- 
stry,  J. 

Temple,  J.,  did  not  participate  in  the  decision. 

73  Cal.  186 

People  v.  Bezy.    (No.  20,224.) 

{Supreme  Court  of  California.    August  13,  1887.) 

Murder—Degree  of— Evidence  to  Support  Verdict. 

On  the  trial  of  an  indictment  for  murder,  where  the  only  extenuating  circum- 
stances were  those  sworn  to  by  defendant,  and  some  of  those  were  improbable,  evi- 
deuce  of  prior  ill  feeling  and  threats  on  the  part  of  defendant  towards  deceased, 
held  to  justify  a  verdict  of  murder  in  the  first  degree. 

In  bank.    Appeal  from  superior  court,  Fresno  county;  S.  A.  Holmes, 
Judge. 
J.  C.  Campbell,  for  appellant.     Geo.  A.  Johnson,  Atty.  Gen.,  for  the  People. 
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By  the  Court.  Defendant  was  convicted  of  murder  In  the  first  degree, 
and  the  punishment  fixed  at  imprisonment  for  life,  for  the  killing  of  one  John 
Mengetti,  on  the  third  day  of  June,  1884,  at  the  county  of  Fresno.  The  ap- 
peal is  from  the  final  judgment  in  the  cause,  and  from  an  order  denying  a  new 
trial. 

The  only  point  urged  by  counsel  for  appellant  at  the  hearing  was  that  the 
evidence  is  insufficient  to  sustain  the  verdict,  or  to  warrant  any  verdict  above 
the  grade  of  manslaughter.  Defendant  and  the  deceased  had,  according  to 
the  evidence,  been  acquaintances  and  friends  from  boyhood  until  within,  say, 
one  year  of  the  death  of  the  latter,  when  they  had  a  falling  out,  subsequent  to 
which  there  is  testimony  tending  to  show  threats  by  defendant  against  de- 
ceased. This  prior  ill  feeling,  coupled  with  all  the  circumstances  detailed  at 
the  trial,  forces  the  conclusion  that  the  verdict  was  warranted  by  the  evi- 
dence. There  was  no  person  present  at  the  time  and  place  of  the  shooting 
of  deceased  by  defendant  except  these  persons.  Taking  the  testimony  of  de- 
fendant as  absolutely  true  in  all  its  parts,  and  it  may  well  be  considered  that 
the  killing  (which  was  admitted)  did  not  constitute  a  higher  grade  of  crime 
than  manslaughter;  but  the  jurors  were  the  judges  of  the  weight  to  be  given 
to  defendant's  statement  as  a  whole,  and  to  its  various  parts,  and  we  can  very 
well  see  that  in  the  exercise  of  sound  judgment  they  may  have  discarded  as 
improbable  some  of  the  extenuating  facts  sworn  to. 

The  judgment  and  order  appealed  from  nre  affirmed. 


Northern  Pac.  R.  Co.  v.  Holmes. 

(Supreme  Court  of  Washington  Territory.    February  4,  18S7.) 

Contributory  Negligence — Railroad  Crossing — Nonsuit. 

In  an  action  against  a  railroad  company  to  recover  for  injuries  received  at  a  cross- 
ing, the  plaintiff's  testimony  showed  that  he  was  driving  two  horses,  which  were 
gentle  and  manageable,  on  a  street  which  crossed  the  railroad  at  nearly  right  angles, 
in  defendant's  switch  yard;  that  north  of  the  main  track,  five  or  six  feet  from  ana 
parallel  with  it,  was  a  side  track  of  considerable  length ;  that  plaintiff  approached 
the  crossing  on  the  north  side,  and,  when  about  60  feet  away,  a  train  (not  a  regular 
one)  passed  rapidly,  and  went  out  of  sight  behind  some  box  cars  that  were  stand- 
ing on  the  side  track  to  the  east  of  the  street,  and  partly  obstructing  it;  that  east- 
ward of  the  street,  on  the  north  side,  was  a  depot,  with  a  platform  on  its  west;  that 
the  crossing  was  planked,  the  planking  extending  along  the  end  of  the  depot  plat- 
form the  width  of  the  street,  and  about  30  feet  from  the  main  track ;  that  just  be- 
fore going  on  the  planking  he  slowed  up  to  a  walk;  that  the  yard-master  was  at  a 
switch  on  the  opposite  side  of  the  main  track ;  that,  as  soon  as  the  train  passed,  two 
wagons  started  from  the  opposite  side  where  they  had  been  waiting,  and  crossed, 
passing  him,  all  being  on  the  plan  king  at  once;  that,  without  stopping  or  speaking 
to  any  one,  he  kept  his  horses  going  at  a  walk,  not  hearing  any  bell,  whistle,  or 
other  noise  of  a  train,  though  listening,  until,  just  as  he  got  by  the  end  of  the  box 
cars,  he  saw  the  train  close  on  him ;  that  he  whipped  up  his  horses  on  the  main 
track,  and,  as  they  sprang  forward,  he  heard  a  cracking  noise,  and  knew  no  more 
until  in  the  doctor's  hands.  It  further  appeared  that  plaintiff  had  lived  in  the  town 
some  time,  and  had  worked  for  the  railroad  at  its  car-shops  nearly  a  year ;  was  well 
acquainted  with  the  crossing,  and  knew  that  they  switched  cars  there;  that  he  was 
familiar  with  the  switch-yard,  and  knew  the  location  of  the  switches.  Held  that, 
under  all  the  circumstances,  he  was  guilty  of  such  culpable  and  contributory  neg- 
ligence as  precluded  his  recovery,  and  a  nonsuit  should  have  been  ordered.  Lang- 
roRD,  J.,  dissenting. 

McNaught  &  Co.  and  Hyde  &  Turner,  for  plaintiff  in  error,  Andrews  cfc 
Jones,  for  defendant  in  error. 

Greene,  C.  J.  Plaintiff  in  error  was  sued  by  the  defendant  in  error  to  re- 
cover damages  for  injuries  suffered  in  a  collision  between  the  team  of  the  lat- 
ter and  the  railway  train  of  the  former.  The  action  resulted  in  a  verdi  t 
against  the  railway  company,  and  this  writ  of  error  is  taken  from  the  judg- 
ment rendered  thereon. 
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One  of  the  errors  assigned  is  the  refusal  of  the  district  judge  to  allow  the 
counsel  for  the  company  to  interrogate  the  jurors,  while  they  were  being  se- 
lected, as  to  their  relations  to  the  plaintiff's  attorneys,  and  particularly  whether 
they  were  clients  of  plaintiff's  attorneys.  It  appears  that  the  jurors  were  be- 
ing examined  in  their  voir  dire,  as  customary  in  our  courts,  and  that  no  issue 
of  fact  on  a  challenge  made  was  pending.  It  does  not  appear  but  that  the 
jurors  whom  it  was  proposed  to  interrogate  were  members  of  the  regular  panel, 
respecting  whose  relations  there  had  been  ample  opportunity  for  investigation 
before  they  were  called  into  the  box.  We  regard  the  line  of  inquiry  proposed 
as  a  proper  one  to  be  pursued  in  the  trial  of  a  challenge  for  actual  bias,  or  in 
the  endeavor  to  become  acquainted  with  a  talesman  or  other  juror,  respecting 
whose  antecedents  there  has  been  no  previous  fair  means  of  information ;  but 
we  do  not  perceive  that  in  the  instance  before  us  the  judge  departed  from  a 
legitimate  exercise  of  his  discretion. 

After  the  plaintiff's  evidence  was  all  in,  the  defendant  moved  for  a  nonsuit, 
and  the  most  interesting  and  main  question  submitted  for  decision  in  this 
case  is  upon  this  motion  for  nonsuit, — whether  any  contributory  negligence 
of  the  plaintiff  appears  as  matter  of  law  from  his  evidence.  Unless  he  was 
free  from  such  negligence,  he  could  not  rightly  recover.  Continental  Im- 
provement Co.  v.  Stead,  95  U.  S.  161,  164.  Negligence  of  the  railway  com- 
pany's employes  could  be  no  excuse  for  his  negligence.  Railroad  Co.  v. 
Houston,  95  U.  S.  697,  702.  If,  at  the  close  of  his  evidence,  his  negligence 
contributing  to  his  injury  so  clearly  appeared  that,  in  case  the  cause  were 
submitted  to  the  jury  without  further  evidence,  the  court  would  be  warranted 
in  setting  aside  a  verdict  in  his  favor,  then  the  duty  of  the  court  was  to  grant 
the  defendant's  motion  for  a  nonsuit.  2  Borer,  R.  R.  1061;  Wilds  v.  Hudson 
R.  R.  Co.,  29  N.  Y.  315;  Union  Pao.  R.  Co.  v.  Adams,  (Kan.)  19  Amer.  & 
Eng.  R.  Cas.  379;  Merchants9  Bank  v.  State  Bank,  10  Wall.  637;  Osoanyan 
v.  Arms  Co.,  103  U.  8.  261. 

When  the  plaintiff  closed  his  evidence,  and  the  motion  for  nonsuit  was 
made,  it  appeared  from  his  own  testimony,  under  the  most  favorable  interpre- 
tation of  it  for  him,  and  without  any  qualification,  that  the  injury  of  which 
he  complains  was  inflicted  upon  him  by  a  switch  train  of  defendant's  cars, 
while  he,  in  a  buggy  drawn  by  two  horses,  gentle  and  manageable,  which  he 
was  driving,  was  crossing  the  main  railroad  track  of  the  defendant,  at  a  street 
crossing,  upon  the  track  grade,  in  defendant's  switch  yard,  in  the  town  of 
Sprague;  that  he  was  crossing  the  track  from  north  to  south,  along  a  street 
at  right  angles  or  nearly  so  to  the  main  track;  that  north  of  the  main  track, 
five  or  six  feet  from  it,  and  parallel  to  it,  was  a  side  track  running  east  and 
west  a  considerable  distance  each  way;  that  on  the  side  track,  overlapping 
five  or  six  feet  upon  the  street,  and  extending  eastward,  stood  a  line  of  sev- 
eral box  cars;  that  a  little  to  the  eastward  of  the  street,  and  along  the  north 
side  of  the  side  track,  was  a  depot  with  a  platform  to  the  west  of  it;  that  the 
crossing  was  planked,  and  that  the  planking  extended  northward,  along  the 
end  of  the  depot  platform,  and  for  the  width  of  the  street,  to  a  distance  of  25 
or  30 feet  from  the  main  track;  that  the  plaintiff  approached  the  main  track 
with  his  horses  trotting  at  the  rate  of  five  or  six  miles  an  hour,  and  when 
about  sixty  feet  from  the  track,  saw  the  train,  consisting  of  two  box  cars, 
two  fiat  cars,  and  a  caboose,  with  a  locomotive  in  the  midst  of  them,  and 
which  did  not  look  to  him  like  a  regular  train,  pass  rapidly  eastward  over  the 
crossing,  and  out  of  sight  behind  the  box  cars  standing  on  the  sidetrack;  that 
after  this,  owing  to  the  position  of  the  box  cars,  he  saw  and  could  see  no 
more  of  the  train  until  a  few  seconds  before  the  collision,  but  he  saw  the 
yard-master  standing  at  a  switch  on  the  opposite  side  of  the  main  track ;  that 
he  continued  driving  at  a  trot  till  his  horses  came  to  the  planking,  where 
there  was  a  little  ride,  to  meet  which  he  slowed  them  to  a  walk;  that,  as  soon 
as  the  train  passed  eastward,  two  wagons,  each  drawn  by  two  horses,  one 
v,14p.no.l2 — 44 


Digitized  by 


Google 


690  pacific  REPORTEB.  [Wash.  T. 

team  close  behind  the  other,  started  from  the  opposite  side  of  the  main  track, 
where  they  had  been  waiting,  and  crossed  the  track  towards  him,  keeping 
together,  and  passed  him  as  his  team  went  oyer  the  planking,  all  six  of  the 
horses  being  on  the  planking  at  the  same  time;  that,  after  reaching  the  plank- 
ing, he  kept  his  horses  moving  at  a  walk,  without  stopping,  and  without 
speaking  to  anyone,  and  without  hearing  any  whistle  or  bell  or  other  noise  of 
the  train,  though  listening,  until  suddenly,  as  he  got  by  the  end  of  the  stand- 
ing box  cars,  he  discovered  the  train  close  upon  him,  and  whipped  up  his 
horses  on  the  main  track;  and,  as  they  sprang  forward,  heard  a  cracking,  and 
knew  no  more  till  the  doctor  was  working  at  his  head.  It  further  appeared 
from  his  testimony  that,  prior  to  his  injury,  he  had  resided  in  the  town  of 
Sprague  18  months ;  had  worked  for  the  railway  company  in  its  car-shops 
there  nearly  a  year;  was  familiar  with  the  crossing, — had  frequently  crossed 
it,  going  to  and  from  his  work,  and  was  familiar  also  with  the  switch-yard, 
and  the  location  of  the  switches  therein. 

We  think  that  this  statement  of  facts,  substantially  as  narrated  by  the 
plaintiff  himself,  clearly  shows  that  he  was  guilty  of  culpable  and  contribu- 
tory negligence,  and  that  his  case  is  not  to  be  distinguished  in  principle  from 
the  multitude  of  cases  in  which  the  highest  courts  of  most  of  the  states,  and 
the  supreme  court  of  the  United  States,  have  held,  under  analogous  circum- 
stances, the  existence  of  contributory  negligence  to  be  a  question  of  law  for 
the  court,  and  not  one  of  fact  for  the  jury.  Beach,  Contrib.  Neg.  §  63;  Chi' 
cago,  B.  eft  Q.  R.  R.  v.  Lee,  68  111.  578,  and  87  111.  454;  Williams  v.  Railroad 
Co.,  64  Wis.  1,  24  N.  W.  Rep.  422;  Flemming  v.  Western  Pac.  R.  Co.,  4CJ  Cal. 
253;  Salter  v.  Railroad  Co.,  75  N.  Y.  278;  Railroad  Co.  v.  Depew,  40  Ohio 
St.  121;  Haas  v.  Grand  Rapids  <&  I.  R.  Co.,  47  Mich.  401,  11  N.  W.  Rep. 
216;  Zimmerman  v.  Hannibal  <fe  St.  Jo.  R.  Co.,  (Mo.)  2  Amer.  &  Eng.  R. 
Cas.  191;  Railroad  Co.  v.  Ritchie,  102  Pa.  St.  425;  Railroad  Co.  v.  Hunter, 
(Ind.)  5  Amer.  Rep.  214;  Baltimore  &  O.  R.  R.  v.  Hobbs,  (Md.)  19  Amer.  & 
Eng.  R.  Cas.  337;  Tucker  v.  Duncan,  (U.  S.  Circuit  Court,  S.  D.  Miss.)  6 
Amer.  &  Eng.  R.  Cas.  268,  9  Fed.  Rep.  867;  Schofield  v.  Chicago,  M.  <fc  St. 
P.  R.  R„  114  U.  S.  615,  5  Sup.  a.  Rep.  1125;  Kennedy  v.  Chicago  &  N.  W. 
Ry.  Co.,  (Sup.  Ct.  Iowa,  April,  1886.)  27  K.  W.  Rep.  743. 

Plaintiff's  danger  was  greater,  and  called  for  greater  caution,  by  reason  of 
the  interruption  of  his  view.  Chase  v.  Maine  Cent.  R.  Co.,  5  Atl.  Rep.  771; 
Schofield  v.  Chicago,  M.  &  St.  P.  R.  Co.,  2  McCiary,  268,  8  Fed.  Rep.  488; 
Tucker  v.  Duncan,  supra. 

If  his  view  had  not  been  obstructed,  his  duty  would  have  been  to  look  and 
see  where  the  train  was,  and  what  it  was  about;  and,  if  he  did  not,  he  would 
not  have  been  entitled  to  damages  if  injured.  Beach,  Contrib.  Neg.  supra, 
and  cases  cited.  As  his  view  was  obstructed,  he  was  in  duty  bound  to  do 
the  nearest  equivalent  thing  reasonably  within  his  power,  and  likely  to  oc- 
cur to  a  man  of  ordinary  prudence  so  circumstanced;  use  the  eyes  of  others, 
who  could  see,  by  inquiring  of  them,  or  listen  the  more  intently,  and  with 
greater  precaution,  using  such  reasonable  and  obvious  means  of  making  listen- 
ing effective  as  would  occur  to  an  ordinary  man.  It  would  have  been  a  rea- 
sonable, prudent,  and  obvious  thing  for  him  to  have  inquired  of  either  of  the 
drivers  of  the  two  teams  he  met,  or  of  the  yard-master,  whether  it  was  safe 
for  him  to  venture  to  cross,  or  whether  the  train  was  coming.  It  would  have 
been  an  obvious  and  prudent  and  reasonable  thing  for  him  to  have  waited 
till  the  transient  noise  of  horse  hoofs  and  wagons  on  the  planking  had  sub- 
sided, or,  at  least,  to  have  stopped  his  own  team,  and  silenced  his  part  of  the 
noise,  so  that  he  could  listen  to  advantage.  We  are  confident  that  an  ordi- 
narily intelligent  and  prudent  man  would  have  done  one  or  the  other  or  all 
of  these  things,  and  that,  if  the  plaintiff  had  been  thus  careful,  he  would  not 
have  been  hurt.  The  noise  on  the  planking  was  one  which  he  knew  he  was 
helping  to  make,  which  he  must  have  known  would  tend  to  prevent  his  hear* 
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ing  the  train,  and  which  was  operating  to  prevent  his  hearing  it,  Just  as  the: 
standing  box  cars  were  to  prevent  his  seeing  it.  It  was  not  some  distant 
noise,  recognizable  as  of  no  special  significance,  and  for  which  the  rumbling 
of  the  train  might,  notwithstanding  ordinary  care,  be  mistaken;  nor  was  it  a 
continuing  noise,  beyond  his  control,  like  the  din  of  a  factory;  but  it  was  a 
noise  close  to  him,  created  in  part  by  himself,  and  from  which  a  few  seconds 
of  patience  would  wholly  relieve  him.  If,  as  he  approached  the  track,  he 
had  taken  the  precaution  to  listen  as  he  ought,  and  had  heard  nothing,  or  to 
have  inquired  about  the  train,  and  had  been  answered  untruly  or  not  at  all, 
his  case  would  have  been  a  very  different  one  from  what  it  is,  and  then  might 
have  been  consistent  with  a  verdict  in  his  favor.  But  such  is  not  his  case. 
His  injuries  are  proved,  out  of  his  mouth,  to  be  due  largely  or  wholly  to  his 
own  gross  imprudence  in  not  stopping  and  listening,  or  in  not  otherwise,  up 
to  the  limit  of  ordinary  good  sense,  making  use  of  his  wits  to  ascertain  the 
whereabouts  and  attitude  of  the  hidden  train. 

The  rule,  illustrated  by  the  array  of  cases  above  cited,  and  requiring  a  trav- 
eler before  trying  to  cross  a  railroad  to  look  and  listen  attentively  for  a  pass- 
ing train,  and,  if  necessary  for  the  purpose,  stop,  is  not  a  rule  in  favor  of  di- 
minished liability  in  cases  of  collisions,  but  rather  the  contrary.  It  is  a  nec- 
essary and  wholesome  rule  in  favor  of  human  life.  There  are  human  lives  on 
railroad  trains  as  well  as  in  wagons.  These  lives  must  be  preserved  by  just 
rules  of  law.  One  living  in  the  vicinity  of  a  railroad,  at  this  day,  must  be 
presumed  to  be  well  aware  of  the  terribly  destructive  energy  active  in  a  loco- 
motive or  stored  up  in  a  moving  train.  If  such  a  person  undertakes  to  drive 
a  team  across  the  railway,  he  must  be  presumed  to  know  that  he  is  going  into 
a  situation  of  great  possible  danger,  and  that  a  collision  with  his  team  is  liable 
not  only  to  kill  him,  but  to  derail  a  train  and  kill  others.  Should,  through 
his  negligence  in  crossing  the  track,  an  injury  happen  to  an  innocent  passen- 
ger on  the  train,  even  though  negligence  of  the  employes  of  the  railway  com- 
pany should  have  contributed  to  the  injury,  he  or  his  estate  would  be  liable 
to  that  passenger  for  full  compensatory  damages.  If  guilty  of  such  negligence 
as  would  render  him  liable  to  an  injured  passenger*  he  would  be  guilty  of  such 
contributory  negligence  to  any  injury  suffered  by  himself  as  would  preclude 
his  own  recovery  of  any  damages  from  the  railway  company. 

Now,  suppose  a  change  in  the  case  before  the  court.  Suppose  the  collision 
had  happened  when  and  where  it  did,  and  the  employes  of  the  railway  com- 
pany were  in  fact  not  at  all  to  blame.  Suppose,  further,  that  the  plaintiff, 
being  a  very  rich  man,  had  driven  on  the  track  just  as  he  did,  with  no  more 
and  no  less  care  than  he  actually,  according  to  his  own  account,  exercised,  and 
the  caboose  had  been  derailed,  and  a  brakeman  crippled  for  life;  and  that  the 
brakeman,  seeing  a  good  prospect  of  collecting  a  judgment  if  he  could  get 
one,  sued  the  plaintiff;  and  that  the  case  before  the  court  and  jury,  upon  evi- 
dence displaying  all  these  facts,  was  between  the  brakeman  as  plaintiff  and 
this  plaintiff  as  defendant;  and  the  question  was  whether  the  latter  had  been 
guilty  of  negligence  entitling  the  brakeman  to  compensation, — there  can,  we 
think,  be  no  doubt  but  what  the  brakeman  would  be  held  entitled  to  recover. 
And  why?  Because  Mr.  Holmes  had  not  taken  care  enough  of  his  own  body? 
No;  but  because  he  had  not,  under  the  circumstances  surrounding  him,  used 
that  care  and  caution  which  the  public  in  its  own  interest,  and  in  the  interest 
of  every  member  of  it,  has  a  right  to  demand  that  a  man  so  circumstanced 
shall  exhibit.  But  if  the  plaintiff,  with  the  light  of  justice  thus  reversed  upon 
him,  would  have  been  deemed  negligent  and  causative  of  and  responsible  for 
consequences,  then  in  his  position,  and  amid  the  realities  of  this  case,  he  was 
and  must  be  held  guilty  of  contributory  negligence. 

But  while  we  thus  condemn  his  conduct,  and  say  it  bars  his  recovery,  we 
are  disposed  to  think  the  jury  were  fully  justified  in  finding  very  reprehensi- 
ble negligence  in  the  employes  of  the  railway  company.    The  box  cars  it  would 
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seem,  should  not  have  been  left  standing  where  they  were,  partly  obstructing 
the  crossing,  and  largely  obstructing  the  view.  The  fact  that  they  were  there, 
cast  upon  the  employes  of  the  company  a  greater  burden  of  caution.  The  lo- 
comotive bell,  if  rung  at  all,  was  not  run g^s  under  the  circumstances  it  should 
have  been,  and  there  was  no  efficient  look  out  to  serve  the  blind  end  of  the 
train.  Had  Holmes  been  killed,  there  can  be  little  doubt  that  one  or  more  of 
the  employes  would  have  been  indictable  for  manslaughter.  It  would  seem 
that  our  criminal  law  is  defective  in  not  providing  punishment  for  what 
might  be  termed  a  "negligent  assault."  Were  such  a  crime  created  a  tempta- 
tion would  be  removed  from  juries  who  love  justice  to  seek  to  arrive  at  it  by 
punishing  what  should  be  crime  through  the  medium  of  a  civil  verdict. 

As  our  opinion  on  the  question  of  nonsuit  is  decisive  of  the  case,  we  do  not 
think  it  necessary  to  pass  on  the  other  points  made  in  the  brief  of  counsel  for 
plaintiff  in  error. 

Let  the  judgment  of  the  district  court  be  reversed,  and  the  cause  remanded, 
witli  directions  to  grant  the  defendant's  motion  for  a  nonsuit. 

Hoyt,  J.,  concurs. 

Langford,  J.,  (dissenting.)  In  this  case  I  dissent  from  nearly  every  rea- 
son, and  entirely  from  the  conclusions  of  my  learned  brothers.  I  shall  use 
little  of  ray  own  reasoning,  and  less  of  my  own  language,  as  the  foundations 
of  ray  conclusions,  but  shall  be  content  to  follow  the  decisions  of  the  United 
States  supreme  court.  The  sole  question  is  whether  the  court  erred  in  sub- 
mitting the  case  to  the  jury  instead  of  granting  a  peremptory  nonsuit.  It  is 
therefore  admitted  that  the  facts  are  as  stated  in  the  plaintiff's  evidence,  which 
is  fairly  stated  by  my  brothers,  but  which  I  will  restate  in  order  that  the  state- 
ment of  other  cases  decided  by  the  supreme  court  of  the  United  States  may 
be  more  easily  compared.  The  place  where  the  accident  occurred  was  at  a 
crossing  in  the  city  of  Sprague.  The/e  were  two  railway  tracks  nearly  par- 
allel, about  five  feet  apart.  The  wagon  road  crossed  these  tracks  at  nearly 
right  angles.  The  plaintiff,  coming  from  the  north  upon  this  wagon  road, 
attempted  to  cross  the  track.  As  he  approached  the  track,  he  saw  a  freight 
train  pass  east,  and  go  out  of  his  sight.  His  sight  was  obstructed  to  the  west 
by  the  buildings  and  cars  of  the  defendant,  so  that  it  was  impossible  for  him 
to  see  the  track  easterly  until  his  horses  were  on  the  track  where  the  train  had 
just  passed  up.  The  southerly  line  of  the  railroad  track,  from  the  wagon  road 
east,  was  visible  for  some  distance,  and  wagons  in  the  road  on  that  side,  as 
soon  as  the  train  had  passed  east  as  aforesaid,  started  in  the  wagon  road  across 
the  track,  and  the  yard-master  of  defendant  was  there.  It  was  usual  for  the 
train  to  switch  at  this  place,  and  when  the  train  was  moving,  to  ring  the  bell. 
The  plaintiff,  as  he  approached  the  crossing,  being  well  acquainted  with  the 
situation  and  the  topography,  and  the  custom  of  defendant  to  ring  the  bell 
when  the  cars  were  moving",  and  having  seen  the  train  pass  east  out  of  his 
sight,  and  knowing  that  the  defendant's  yard-master,  and  the  teams  meeting 
him,  could  see  east  from  where  they  were,  and,  seeing  those  crossing,  he  lis- 
tened, and,  hearing  nothing,  attempted  to  cross  the  track  with  his  team  and 
buggy  almost  at  the  same  moment  that  anotner  wagon,  meeting  him,  crossed 
from  the  other  side  of  the  track  at  the  same  crossing.  From  these  facts  the 
plaintiff  supposed  the  train  was  not  coming;  as  he  thought,  if  it  were,  the 
bell  or  the  yard-master  would  warn  him;  and,  not  being  warned  by  the  usual 
sound  of  the  bell  which  was  usually  rung,  started  across  the  track;  and  when 
his  horses  were  on  the  track,  and  it  was  too  late  to  stop,  he  could  see  the  train 
moving  rapidly  towards  him.  He  struck  his  horses  to  escape,  but,  though 
they  passed,  it  was  too  late,  and  the  car  struck  the  hind  wheels  of  the  buggy, 
throwing  him  out,  and  hence  the  injury.  It  further  appears  that  this  train 
plaintiff  had  seen  going  east  as  he  annroached  the  crossing,  only  went  so  far 
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that  the  hind  wheals  were  about  60  feet  from  the  crossing,  when  the  cars 
stopped  a  moment,  and  reversed  their  engine,  and  rapidly  backed  across  the 
wagon  road,  and  thus  caught  plaintiff,  and  nearly  caught  the  wagon  which 
plaintiff  met. 

I  will  now  state  the  facts  in  the  case  of  Railway  Co.  v.  Whitton1  s  Adm'r, 
decided  by  the  supreme  court  of  the  United  States,  as  reported  in  13  Wall. 
275,  viz.:  "The  deceased  died  in  December,  1864,  from  injuries  received 
from  a  locomotive  of  the  railway  company,  defendant  in  the  case,  while  she 
was  endeavoring  to  cross  its  railway  track  in  Academy  street,  in  Janesville, 
Wisconsin.  This  street  ran  nearly  north  and  south,  and  was  crossed  by 
four  parallel  railway  tracks,  lying  near  each  other,  and  running  in  a  direc- 
tion from  north-east  to  south-west.  Two  of  these — those  on  the  northerly 
side — belonged  to  the  Milwaukee  &  Prairie  du  Chien  Railway  Company; 
and  the  other  two  belonged  to  the  defendant,  the  Chicago  &  Northwestern 
Bailway  Company.  One  Mrs.  Woodward  and  a  Mr.  Rice  were  standing  to- 
gether with  Mrs.  Whitton  (the  deceased)  just  previous  to  the  accident,  upon 
the  cross-walk  on  the  northerly  side  of  the  tracks,  waiting  for  a  freight  train 
of  the  Milwaukee  &  Prairie  du  Chien  Railway,  then  in  motion,  to  pass  east- 
wards, so  that  they  might  proceed  down  the  street,  and  over  the  tracks.  The 
weather  was  at  that  time  extremely  cold,  and  a  strong  wind  was  blowing  up 
the  tracks  from  the  south-west,  and  snow  was  falling.  As  soon  as  the  freight 
train  had  passed,  Rice  crossed  the  tracks,  moving  at  a  brisk  rate.  In  cross- 
ing, he  states  that  he  took  a  look  at  the  tracks,  and  that  he  neither  saw  nor 
heard  any  engine  on  the  tracks  of  the  defendant.  Almost  immediately  after 
getting  across,  and  before  he  had  gone  many  steps,  he  heard  a  scream,  and, 
on  turning  around,  saw  that  the  women  (Mrs.  Whitton  and  Mrs.  Woodward) 
had  been  knocked  down  by  a  locomotive  of  the  defendant.  This  locomotive 
was,  at  the  time,  backing  down  in  a  westerly  direction, — opposite  to  that 
taken  by  the  freight  train  which  had  just  passed, — the  tender  coming  first, 
then  the  engine  drawing  a  single  freight  car.    *    *    *" 

Among  the  instructions  given  by  the  court  in  this  case  were  the  follow- 
ing: "Under  ordinary  circumstances,  a  person  possessing  the  use  of  those 
faculties  should  use  both  eyes  and  ears  to  avoid  injury  in  crossing  a  railroad 
track;  and,  if  in  this  case  the  wind  and  noise  of  the  freight  train  tended  to 
prevent  Mrs.  Whitton  from  hearing  the  approach  of  defendant's  engine,  she 
was  under  the  greater  obligation  to  use  her  eyes.  It  was  her  duty  to  look 
carefufiy  along  the  tracks  of  defendant's  railway,  both  northwardly  and 
southwardly,  before  attempting  to  cross  them,  and  it  was  not  sufficient  ex- 
cuse for  failing  to  do  so  that  the  day  was  cold  and  windy,  or  that  one  train 
had  just  passed  on  the  track  nearer  to  her.  It  was  the  duty  of  Mrs.  Whitton 
to  look  carefully  along  the  tracks  of  defendant  railway  to  the  north  before 
putting  herself  in  the  way  of  danger,  and  in  time  to  see  and  avoid  any  engine 
or  train  approaching  from  that  direction.  If  necessary,  in  order  to  do  this, 
it  was  her  duty  to  pause  before  starting  to  cross  until  the  freight  train  had  so 
far  passed  as  to  give  a  sufficient  view  to  determine  whether  she  could  safely 
cross;  and  if  she  failed  to  look  carefully  along  these  tracks  to  the  north,  after 
the  freight  train  had  so  far  passed  as  to  give  her  such  a  view,  and  in  time  to 
have  seen  and  avoided  defendant's  engine,  the  plaintiff  cannot  recover. 
*  *  *  As  to  the  negligence  of  Mrs.  Whitton,  the  court,  in  substance,  in- 
structed the  jury  that  she  was  required  to  exercise  that  degree  of  prudence, 
care,  and  caution  incumbent  on  a  person  possessing  ordinary  reason  and  in- 
telligence, under  the  special  circumstances  of  the  case,  having  regard  to  the 
fact  of  its  being  a  railroad  crossing,  and  another  train  crossing  the  street  for 
which  she  had  to  wait  in  company  with  Mrs.  Woodward,  and  that  she  must 
have  used  ordinary  care,  prudence,  and  caution.  The  court  declined  to  say 
to  the  jury  how  she  must  dispose  of  her  limbs,  her  eyes,  or  her  ears,  but  left 
it  to  the  jury  to  find  whether  she  had  been  guilty  of  any  fault  or  negligence 


Digitized  by 


Google 


694  pacific  reporter.  [Wash.  T. 

which  contributed  to  her  death;  and  instructed  them  that,  if  she  had,  the 
plaintiff  could  not  recover,  even  if  the  defendant  had  been  guilty  of  negli- 
gence. The  court  also  told  the  jury,  before  they  could  find  a  verdict  against 
the  defendant,  they  must  be  satisfied  its  employes  were  guilty  of  negligence, 
and  that  such  negligence  caused  her  death."     13  Wall.  S&5-278. 

In  this  case  it  appears  that,  from  the  side  of  the  track  upon  which  plain- 
tiff approached  it,  the  track  and  train  were  obscured  from  sight  of  one  ap- 
proach ing,  by  cars  and  obstructions  placed  there  by  defendant,  and  that  the 
crossing  was  much  frequented;  that  those  coming  across  from  the  opposite 
side  to  the  crossing  could  see  the  track  and  train  while  plaintiff  could  not; 
that  the  yard-master  of  defendant  was  at  the  crossing,  and  could  see  the  plain- 
tiff coming  to  cross,  and  also  others,  but  gave  no  warning  to  plaintiff,  but 
signaled  the  train  to  back,  which  it  did  suddenly,  without  ringing  the  bell  as 
usual;  that  plaintiff  being  thus  situated,  and  being  well  acquainted  with  the 
permanent  surroundings,  and  knowing  that  the  teams  and  the  yard-master 
would  see  an  approaching  train  if  one  was  coming,  and  relying  further  upon 
the  usual  custom  of  the  bell  being  rung  when  trains  approached  the  crossing, 
and  listening  and  hearing  no  sound,  thought  he  was  safe  in  attempting  to 
cross,  but  the  train,  starting  suddenly  to  back,  caught  him.  It  is  my  opinion 
that  there  is  no  case  to  be  found  exactly  like  this,  wherein  a  court  has  granted 
a  nonsuit.  A  case  which  is  as  extreme  as  any  that  can  be  found  against  the 
right  to  recover  against  a  railroad  is  that  of  Railroad  Co.  v.  Houston,  95  U. 
6.  702.  In  this  case  the  supreme  court  declared  that  the  court  from  which 
the  appeal  was  taken  would  not  have  erred  had  it  instructed  the  jury  to  find 
for  the  defendant  on  the  facts  there  stated,  and  upon  the  grounds  there 
claimed.  The  ground  there  claimed  as  that  upon  which  the  said  instruction 
should  have  been  given  was  that  the  plaintiff  was  a  trespasser  upon  the  pri- 
vate land  of  the  defendant  at  the  time  and  place  where  the  employes  on  the 
train  were  not  expecting  to  find  any  one ;  that  on  this  account  they  had  a 
right  to  suppose  the  track  free;  and.  further,  that,  from  the  place  of  the  ac- 
cident, the  approach  of  the  train  could  be  seen  and  heard  for  a  long  distance, 
and  that  when  the  train-men  first  saw  the  plaintiff  it  was  too  late  to  avoid 
the  accident. 

From  these  facts  it  plainly  appeared  that  the  defendant  was  not  guilty  of 
any  neglect,  while  the  plaintiff  was  a  trespasser  at  no  crossing,  and  was  so 
very  negligent  that  it  appeared  as  if  she  must  have  adopted  this  method 
of  suicide.  In  the  case  at  bar  it  is  admitted  that  the  negligence  of  the  em- 
ployes of  the  defendant  was  so  criminal  that,  if  plaintiff  had  been  killed  in- 
stead of  injured,  the  employes  would  have  been  guilty  of  criminal  homicide. 
In  that  case  the  plaintiff  was  a  trespasser;  in  the  case  at  bar  he  is  not.  In 
that  case  she  could  see  the  coming  train  three-fourths  of  a  mile,  and  could 
hear  it  also;  in  the  one  at  bar  the  plaintiff  could  neither  see  nor  hear  the  ap- 
proaching train  on  account  of  obstructions,  and  the  train  having  stopped, 
and,  when  it  started,  not  ringing  the  bell  as  usual.  In  that  case  the  plaintiff 
was  not  induced  to  believe  the  train  had  passed  in  the  opposite  direction;  in 
the  case  at  bar  it  did  so  appear.  In  that  case  it  was  not  at  a  regular  crossing, 
and  the  yard-master  of  the  defendant  was  not  where  he  could  see  the  plaintiff 
advancing  to  the  crossing,  and  then,  without  notifying  him,  signaling  the 
train  to  back  as  if  to  catch  him,  as  was  true  in  this  case.  In  that  case  the 
plaintiff  did  not  see  teams  approaching  to  cross,  who  were  in  sight  of  the 
train  while  he  could  not  see,  as  was  the  fact  in  this  case.  In  that  case  it  did 
not  appear  that  the  plaintiff  looked  and  listened  to  the  best  of  her  ability;  in 
this  case  it  does  appear.  In  short,  there  is  no  analogy  between  the  facts  in 
that  case  and  the  case  at  bar,  and  no  principle  can  be  extracted  therefrom 
which  can  apply  to  this  case. 

There  are  two  late  cases  decided  by  the  supreme  court  where  the  facts  are 
analogous  to  the  case  at  bar,  and,  by  comparing  the  facts  as  stated  in  these 


Digitized  by 


Google 


Wash.  T.]  NOBTHEfeN  FAC.  fc.  CO.  V.  HOLMES.  695 

two  cases  with  those  of  the  case  at  bar,  it  will  appear  that  the  facts  in  the 
three  cases  are  as  similar  as  it  is  possible  for  different  cases  to  be.  The  two 
cases  referred  to  are  Railway  Co.  v.  Whitton,  13  Wall.  275,  and  Continental 
Imp.  Co.  v.  Stead,  95  U.  8.  162. 

In  the  latter  case  Mr.  Justice  Bradley,  in  delivering  the  opinion  of  the 
court,  stated  the  facts  as  follows:  "This  is  a  case  of  collision  near  the  village 
of  Lima,  in  La  Grange  county,  Indiana,  between  a  train  of  passenger  cars  of  the 
plaintiff  in  error  and  the  wagon  of  the  defendant  in  error.  The  latter  brought 
the  action  below  to  recover  the  damages  done  to  himself  and  his  wagon,  and 
recovered  a  verdict.  The  present  writ  of  error  iB  brought  to  review  the  in- 
structions given  by  the  court  to  the  jury  on  the  trial.  The  case,  as  appears 
by  the  bill  of  exceptions,  was  substantially  as  follows:  The  collision  occurred 
in  a  cut  about  five  feet  in  depth,  in  which  the  wagon  road  crossed  the  rail- 
road on  a  level  therewith,  nearly  at  right  angles,  descending  to  it  on  each  side 
by  an  excavation.  The  train  was  a  special  one,  coming  from  the  north,  and 
did  not  stop  at  the  station,  which  was  four  or  five  hundred  feet  north  of  the 
crossing,  and  none  of  the  regular  trains  were  due  at  that  time,  although  spe- 
cial trains  were  occasionally  run  over  the  road.  The  plaintiff  was  going  east, 
away  from  the  village,  following  another  wagon,  and  in  approaching  the  rail- 
road track  could  not  see  a  train  coming  from  the  north,  by  reason  of  the  cut 
and  intervening  obstructions.  There  was  evidence  tending  to  show  that  the 
plaintiff,  though  he  looked  to  the  southward,  (from  which  direction  the  next 
regular  train  was  to  come,)  did  not  look  northwardly;  that  his  wagon  pro- 
duced much  noise  as  it  moved  over  the  frozen  ground ;  that  his  hearing  was 
somewhat  impaired,  and  that  he  did  not  stop  before  attempting  to  cross  the 
track;  also  evidence  tending  to  show  that  the  engineer  in  charge  of  the  train 
used  all  efforts  in  his  power  to  stop  it  after  he  saw  the  plaintiff's  wagon  on 
the  track.  The  evidence  was  conflicting  as  to  whether  the  customary  and 
proper  signals  were  given  by  those  in  charge  of  the  locomotive,  and  as  to  the 
rate  of  speed  the  train  was  running  at  the  time;  some  witnesses  testifying 
that  it  was  at  an  unusual  and  improper  rate,  and  others  the  contrary." 

The  court  in  that  case  sustained  a  judgment  for  the  plaintiff,  which  is  en- 
tirely inconsistent  with  the  conclusion  of  a  majority  of  the  court  in  this  case. 
The  reasons  given  by  the  United  States  supreme  court  in  each  of  the  cases 
cited  lead  to  exactly  an  opposite  conclusion  to  the  reasoning  of  the  majority 
of  the  court  in  this  case. 

Mr.  Justice  Bradley,  speaking  for  the  court  in  the  case  reported  in  95  U. 
S.  161,  and  commenting  on  the  facts,  declares  the  law  as  follows:  "The  coun- 
sel for  the  railroad  company  requested  the  court  to  adopt  certain  specific  in- 
structions to  the  general  effect  that  the  plaintiff  should  have  looked  out  for 
the  train,  and  was  chargeable  with  negligence  in  not  having  done  so;  that 
there  was  nothing  peculiar  in  the  crossing  to  forbid  as  high  a  rate  of  speed  as 
would  be  proper  in  the  case  of  other  important  highways;  that  an  engineer  is 
not  bound  to  look  to  the  right  or  left,  but  only  ahead,  on  the  line  of  the  rail- 
way, and  has  a  right  to  expect  that  persons  and  teams  will  keep  out  of  the 
way  of  the  locomotive;  and  that  it  is  the  duty  of  those  crossing  the  railroad  to 
listen  and  look  both  ways,  along  the  railroad,  before  going  on  it,  and  to  ascer- 
tain whether  a  train  is  approaching  or  not.  The  judge  refused  to  adopt  the 
instructions  framed  by  counsel,  but  charged  in  effect  as  follows:  That  both 
parties  were  bound  to  exercise  such  care  as,  under  ordinary  circumstances, 
would  avoid  danger;  such  care  as  men  of  common  prudence  and  intelligence 
would  ordinarily  use  under  like  circumstances;  that  the  amount  of  care  re- 
quired depended  on  the  risk  of  danger;  that,  where  the  view  was  obstructed 
so  that  parties  crossing  the  railroad  could  not  see  an  approaching  train,  the 
exercise  of  greater  care  and  caution  was  required  on  both  sides,  as  well  on 
the  part  of  those  having  the  management  of  the  train  as  of  those  crossing  the 
railroad;  that  the  former  should  approach  the  crossing  at  a  less  rate  of  speed, 
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and  use  increased  diligence  to  give  warning  of  their  approach;  and,  if  th& 
train  was  a  special  one,  it  was  still  more  incumbent  upon  them,  in  going 
through  such  a  place,  to  slacken  their  speed,  and  sound  the  whistle  and  ring 
the  bell,  than  if  the  train  were  running  on  regular  time;  and,  on  the  other 
hand,  that  the  party  crossing  with  a  team  should  proceed  with  more  caution 
and  circumspection  than  if  the  crossing  were  in  an  open  country,  and  not 
venture  upon  the  track  without  ascertaining  that  no  train  was  approaching, 
or,  at  least,  without  using  the  means  that  common  prudence  would  dictate  to 
ascertain  such  fact;  but  that,  if  a  train  were  not  a  regular  one,  no  train  being 
due  at  that  time,  the  same  degree  of  caution  would  not  be  expected  on  his  part 
as  if  it  were  a  regular  train  and  on  usual  time.  In  short,  the  judge  charged 
that  the  obligations,  rights,  and  duties  of  railroads  and  travelers  upon  high- 
ways crossing  them  are  mutual  and  reciprocal,  and  no  greater  degree  of  care 
is  required  of  one  than  of  the  other.  He  further  charged  that  the  plaintiff 
could  not  have  a  verdict  unless  the  person  in  charge  of  the  train  were  guilty 
of  negligence  or  want  of  care,  and  unless  the  plaintiff  himself  were  free  from 
any  negligence  or  carelessness  which  contributed  to  the  in j  ury .  The  evidence 
of  the  case  was  fairly  submitted  to  the  jury  in  the  light  of  the  principles  thus 
announced.  This  is  the  general  scope  of  the  charge,  and  we  think  it  is  in  ac- 
cordance with  well-settled  law  and  good  sense.  If  a  railroad  crosses  a  common 
road  on  the  same  level,  those  traveling  on  either  have  a  legal  right  to  pass  over 
the  point  of  crossing,  and  to  require  due  care  on  the  part  of  those  traveling 
on  the  other  to  avoid  a  collision.  Of  course,  these  mutual  rights  have  respect 
to  other  relative  rights  subsisting  between  the  parties.  From  the  character 
and  momentum  of  a  railroad  train,  and  the  requirements  of  public  travel  by 
means  thereof,  it  cannot  be  expected  that  it  shall  stop  and  give  precedence  to 
an  approaching  wagon  to  make  the  crossing  first.  It  is  the  duty  of  the  wagon 
to  wait  for  the  train.  The  train  has  the  preference  and  right  of  way.  But 
it  is  bound  to  give  due  warning  of  its  approach,  so  that  the  wagon  may  stop 
and  allow  it  to  pass,  and  to  use  every  exertion  to  stop  if  the  wagon  is  inevit- 
ably in  the  way.  Such  warning  must  be  reasonable  and  timely.  But  what 
is  reasonable  and  timely  warning  may  depend  on  many  circumstances.  It 
cannot  be  such,  if  the  speed  of  the  train  be  so  great  as  to  render  it  unavailing. 
The  explosion  of  a  cannon  may  be  said  to  be  a  warning  of  the  coming  shot; 
but  the  velocity  of  the  latter  generally  outstrips  the  warning.  The  speed  of 
a  train  at  a  crossing  should  not  be  so  great  as  to  render  unavailing  the  warn- 
ing of  its  whistle  and  bell;  and  this  caution  is  especially  applicable  when  their 
sound  is  obstructed  by  winds  and  other  noises,  and  when  intervening  ob- 
jects prevent  those  who  are  approaching  the  railroad  from  seeing  a  coming 
train.  In  such  cases,  if  an  unslackened  speed  is  desirable,  watchmen  should 
be  stationed  at  the  crossing.  On  the  other  hand,  those  who  are  crossing  a 
railroad  track  are  bound  to  exercise  ordinary  care  and  diligence  to  ascertain 
whether  a  train  is  approaching.  They  have,  indeed,  the  greatest  incentive  to 
caution,  for  their  lives  are  in  imminent  danger  if  collision  happen;  and  hence 
it  will  not  be  presumed,  without  evidence,  that  they  do  not  exercise  proper 
care  in  a  particular  case.  But  notwithstanding  the  hazard,  the  infirmity  of 
the  human  mind  in  ordinary  men  is  such  that  they  often  do  manifest  a  degree 
of  negligence  and  temerity  entirely  inconsistent  with  the  care  and  prudence 
which  is  required  of  them;  such,  namely,  as  an  ordinarily  prudent  man  would 
exercise  under  the  circumstances.  When  such  is  the  case,  they  cannot  obtain 
reparation  for  their  injuries,  even  though  the  railroad  be  in  fault.  They  are 
the  authors  of  their  own  misfortune.  These  propositions  are  so  indisputable 
that  they  need  no  reference  to  authorities  to  support  them.  We  think  the 
judge  was  perfectly  right,  therefore,  in  holding  that  the  obligations,  rights, 
and  duties  of  railroads  and  travelers  upon  intersecting  highways  are  mutual 
and  reciprocal,  and  that  no  greater  degree  of  care  is  required  of  the  one  than 
of  the  other.    For,  conceding  that  the  railway  train  has  the  right  of  preced- 
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ence  of  crossing,  the  parties  are  still  on  equal  terms  as  to  the  exercise  of  care 
and  diligence  in  regard  to  their  relative  duties.  The  right  of  precedence  re- 
ferred to  does  not  impose  upon  the  wagon  the  whole  duty  of  avoiding  a  collision. 
It  is  accompanied  with,  and  conditioned  upon,  the  duty  of  the  train  to  give 
due  and  timely  warning  of  approach.  The  duty  of  the  wagon  to  yield  preced- 
ence is  based  upon  this  condition.  Both  parties  are  charged  with  the  mutual 
duty  of  keeping  a  careful  lookout  for  danger;  and  the  degree  of  diligence  to 
be  exercised  on  either  side  is  such  as  a  prudent  man  would  exercise,  under 
the  circumstances  of  the  case,  in  endeavoring  fairly  to  perform  his  duty.  The 
charge  of  the  judge  was  in  substantial  accordance  with  these  views.  The 
mistake  of  the  defendant's  counsel  consists  in  seeking  to  impose  upon  the 
wagon  too  exclusively  the  duty  of  avoiding  collision,  and  to  relieve  the  train 
too  entirely  from  responsibility  in  the  matter.  Railway  companies  cannot  ex- 
pect this  immunity  so  long  as  their  tracks  cross  the  highways  of  the  country 
upon  the  same  level.  The  people  have  the  same  right  to  travel  on  the  ordi- 
nary highways  as  the  railway  companies  have  to  run  trains  on  the  railroads." 

I  wish  to  follow  these  opinions  of  the  supreme  court  of  the  United  States, 
and  in  following  them  I  must  disagree  with  both  the  conclusions  and  the  rea- 
sons therefor  given  by  the  majority  of  the  court. 

I  am  willing  to  reverse  the  parties,  as  my  brothers  have  done,  and  imagine 
that  the  poor  employes  of  the  defendant  are  plaintiffs  against  the  rich  Holmes. 
I  agree  that  the  employes  were  guilty  of  such  gross  negligence  as  to  be  crimi- 
nal, and  by  this  negligence  they  both  injure  themselves  and  Holmes.  Now, 
suppose  that  men  in  this  condition  should  bring  an  action  for  their  injuries. 
They  would  show  that  they  conjointly  laid  a  trap  for  Holmes,  let  him  go  into 
it  without  warning,  and  in  their  sight,  and  then,  seeing  him  in  the  trap,  run 
the  train  over  him.  As  well  might  a  man  sue  another  because  he  hurt  his 
hand  in  attempting  to  kill  him. 


Carver  and  another,  Partners,  etc.,  v.  Lynde  and  another,  Partners,  etc. 
(Supreme  Court  of  Montana.    July  23,  1887.) 

1.  Pleading — Demurrer — Answer  Over — Waiver  of  Objection. 

Where  a  defendant  demurs,  but  does  not  stand  upon  his  demurrer,  and  answers 
over,  and  goes  to  trial  upon  the  merits,  he  cannot  be  heard,  on  appeal,  to  object  to 
the  action  of  the  court  in  overruling  the  demurrer,  unless  the  complaint  should  be 
so  defective  as  not  to  support  the  judgment.  This  rule  applies  in  the  case  of  a  sup* 
plemental  complaint.  Following  Francisco  v.  Baiepe,6  Mont.  243, 11  Pac.  Rep.  637, 
and  other  cases. 

2.  Order— Evidence— Nonsuit. 

Where,  in  an  action  brought  to  recover  the  amount  of  an  order  given  by  a  sub- 
contractor upon  his  principals,  and  accepted  by  them,  payable  when  the  principal 
contract  is  paid,  it  appears  from  the  transactions  under  the  principal  contract  that 
at  the  time  of  acceptance,  and  after,  the  acceptors  had  received  sums  in  payment  of 
their  contract  exceeding  the  amount  of  the  order,  and  that  articles  included  in  said 
contract,  and  paid  for,  were  of  the  same  class  as  those  supplied  by  the  subcon- 
tractor, it  will  be  assumed,  in  the  absence  of  explanation  by  defendant,  that  the 
sum  for  which  the  order  was  given  and  accepted  was  for  such  articles,  and  that  de- 
fendants had  received  the  money  for  them, — at  least,  to  the  extent  of  making  such 
a  prima  facie  case  as  will  relieve  the  plaintiff  from  a  nonsuit. 

Appeal  from  district  court  Gallatin  county. 

Action  to  recover  amount  due  upon  an  order.     The  opinion  states  the  case. 
'Luce  &  Armstrong,  for  appellants .     Vivian  <£•  Shelton  and  Heni-y  N.  Blake, 
for  respondents. 

Galbraith,  J.  This  was  an  action  to  recover  the  amount  claimed  to  be 
due  upon  a  certain  order  drawn  by  White  Calfee,  on  the  appellants,  Lynde  and 
Holden,  and  conditionally  accepted  by  them,  and  payable  to  the  respondents. 
The  appellants  had  a  contract  with  the  Northern  Pacific  Railroad  Company 
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for  the  delivery  of  agreat  number  of  ties,  and  White  Calf ee  was  their  sub- 
contractor. White  Calf ee  being  indebted  to  the  respondents  for  goods,  wares, 
and  merchandise,  and  the  amount  dne  him  from  appellants  being  greater  than 
his  indebtedness  to  the  respondents,  gave  them  an  order  on  the  appellants, 
which  was  accepted  by  them,  subject,  however,  to  the  payment  of  three  other 
claims,  which  were  to  have  precedence.  This  order  was  accepted  on  the  tenth 
of  September,  1883,  and  was  for  the  sum  of  $2,814.70,  and  the  amount  of  the 
claims  subject  to  which  it  was  to  be  paid  was  $6,421.39.  The  action  was  com- 
menced on  the  second  day  of  September,  1884.  There  was  a  demurrer  to  the 
complatnt,  which  was  overruled :  and,  after  the  case  was  at  issue  on  complaint, 
answer,  and  replication,  the  respondent  filed  a  supplemental  complaint,  to 
which  there  was  also  a  demurrer,  which  being  overruled,  the  appellants  filed 
an  answer.  The  case  was  tried  to  a  jury,  which  rendered  a  verdict  for  the 
respondents. 

The  errors  relied  upon  are  the  action  of  the  court  in  overruling  the  demur- 
rers to  the  original  and  supplemental  complaints  of  the  respondents,  and  the 
insufficiency  of  the  evidence  to  support  the  verdict  of  the  jury.  As  to  the  first 
error  complained  of,  viz.,  the  overruling  of  the  demurrer  to  the  complaint,  it 
is  the  settled  rule  of  practice  in  this  territory  that  when  a  defendant  does  not 
stand  upon  his  demurrer,  but,  as  in  this  case,  answers  over,  and  goes  to  trial 
upon  the  merits,  he  waives  his  right  to  be  heard  upon  his  objection  to  the  ac- 
tion of  the  court  in  overruling  his  demurrer,  unless  the  complaint  should  be 
so  defective  as  not  to  support  the  judgment.  Francisco  v.  Benepe,  6  Mont. 
243,  11  Pac.  Rep.  637;  Collier  v.  Brvin,  3  Mont.  142;  Perkins  v.  Davis,  2 
Mont.  474.  The  same  rule  is  applicable  to  the  action  of  the  court  in  overrul- 
ing the  demurrer  to  the  supplemental  complaint.  To  this  there  was  an  an- 
swer.   The  original  and  supplemental  complaints  support  the  judgment. 

But  it  is  also  complained  that  the  court  erred  in  overruling  the  appellants' 
motion  for  a  nonsuit;  and  that  the  evidence  is  not  sufficient  to  sustain  the 
verdict,  in  this:  that  it  does  not  show  that  the  claims  to  which  the  payment 
of  the  amount  due  on  the  order  was  subject,  and  the  payment  of  which  bad* 
precedence  over  that  of  the  order,  had  been  paid.  The  appellants  did  not  in- 
troduce any  evidence  upon  the  trial,  and  therefore  both  these  questions  can 
be  considered  together.  If  the  evidence  will  not  sustain  the  verdict,  the  mo- 
tion for  nonsuit  should  have  been  granted.  We  understand  the  correct  rule 
to  be  that  the  court  should  grant  a  nonsuit  if,  in  view  of  all  the  evidence  in- 
troduced by  the  plaintiff,  it  would  grant  a  new  trial,  if  the  jury  should  bring 
in  a  verdict  in  his  favor.  Therefore,  so  far  as  this  case  is  concerned,  as  their 
determination  depends  upon  the  application  of  the  same  rule  or  principle,  both, 
of  these  questions  may  be  considered  together. 

The  order  and  acceptance  were  in  evidence,  and  were  as  follows: 

"Fried leys,  September  7,  1888. 

"Lynde  <fc  Co:  Pay  to  the  order  of  Gr.  H.  Carver  &  Co.  twenty-eight  hun- 
dred and  fourteen  and  70-100  dollars,  on  account  of  the  contract  at  Miner 
Creek,  and  charge  same  to  my  account,  as  per  agreement  made  with  Mr.  Van 
Home  and  myself  at  Bozeman. 
"$2,814.70.  [Signed]  Whtte  Calfee.m 

"We  hereby  accept  the  foregoing  order,  subject  to  the  following  claims,  viz: 
Strasburger  &  Sperling,  $4,500;  Sebree,  Ferris  &  White,  $921.39;  Lynde  & 
Co.,  $1,000.  The  foregoing  to  be  paid  when  we  receive  the  same  from  the 
Northern  Pacific  Hail  road  Company  for  the  Tom  Miner  creek  ties. 

"Accepted,  subject  to  the  specified  condition  hereon.  Lynde  &  Co. 

"September  10,1883." 

An  account  stated  was  also  shown  between  the  appellants  and  the  Northern 
Pacific  Railroad  Company,  for  transactions  upon  their  contract  with  it  between 
February,  1882,  and  the  latter  part  of  December,  1884,  amounting  in  all  to 
the  sum  of  $484,537.86.     Upon  an  inspection  of  this  account,  it  appears  that 
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the  transactions  tinder  this  contract,  up  to  some  time  in  December,  1883, — it 
being  in  September  of  that  year  that  the  above  order  was  given  and  accepted, 
— amounted  to  $456,489.42,  among  which  are  included  a  large  amount  of  ties. 
This  account  also  shows  that  all  claims  of  appellants  for  the  year  1888  were 
paid  by  the  railroad  company,  and  that  such  payments  were  made  promptly. 
The  appellants  did  not  offer  any  evi  lence  to  explain  this  statement  of  accounts. 
Looking  at  the  order  and  acceptance,  and  all  the  circumstances  of  the  trans- 
action, it  will  be  presumed  that  the  sum  for  which  it  was  given  and  accepted 
was  for  ties  already  delivered  on  the  contract  of  Calfee  with  the  appellants. 
Under  the  testimony  in  this  case,  we  think  it  appears,  prima  facie,  that  the 
appellants  had  received  the  money  for  the  ties  mentioned  in  the  acceptance  of 
the  order,  although  not  specially  mentioned  in  the  account  stated  between  the 
appellants  and  the  railroad  company,  and  that  the  respondents  were  entitled 
to  recover  the  amount  of  their  claim  at  the  time  the  action  was  commenced. 

It  was  also  shown,  under  the  allegations  of  the  supplemental  complaint,  that 
on  the  eighth  day  of  December,  1886,  the  appellants  assigned  to  the  First  Na- 
tional Bank  of  Kansas  City  the  whole  of  the  balance  then  due  them  on  their 
contract  with  the  Northern  Pacific  Railroad  Company,  amounting  to  the  sum 
of  $6,218.55,  subject  to  the  lien  of  the  respondents  by  reason  of  an  attachment 
issued  in  this  case.  They  will  be  presumed  to  have  received  value  for  this  as- 
signment; and  therefore  it  would  appear  that  they  received  the  whole  amount 
due  them  on  their  contract  with  the  railroad  company.  The  amount  of  the 
claim,  subject  to  which  the  order  was  accepted,  was  $6,421.39.  It  appears, 
therefore,  that  the  balance  assigned  to  the  bank  was  not  sufficient  to  pay  these 
claims. 

Under  the  above  state  of  facts,  the  nonsuit  was  properly  overruled,  and  the 
verdict  is  sustained  by  the  evidence.    The  judgment  is  affirmed,  with  costs. 


Barry  v.  Larabie  and  others. 

(Snpreyne  Court  of  Montana.    July  29,  1887.) 

Indemnity— Contract  of— Construction—Bail-bond. 

Plaintiff  entered  into  an  agreement  with  defendants  to  deposit  a  sum  of  money 
to  indemnify  them  in  respect  of  a  bond  for  the  like  amount,  on  which  they  were  to 
become  sureties  for  a  third  party  held  to  bail  by  an  order  of  the  probate  court,  to 
answer  an  indictment  to  be  preferred  against  him  in  the  district  court,  "for  obtain- 
ing money  under  false  pretenses."  Defendants  entered  into  a  bond  for  his  appear- 
ance to  answer  to  the  iudictment  for  obtaining  money  under  false  pretenses,  or 
"any  indictment  whioh  might  be  by  the  grand  jury  of  the  county  preferred  against 
him."  The  accused  was  indicted  for  grand  larceny,  and  failed  to  appear,  the  bond 
was  forfeited,  and  his  bondsmen  obtained  and  paid  the  indemnity  deposit.  Held, 
in  an  action  to  recover  the  amount  of  the  indemnity  from  them,  that  the  bond 
given  by  defendants  was  not  the  bond  against  which  plaintiff  had  agreed  to  indem- 
nify them,  and  that  plaintiff  was  entitled  to  recover. 

Appeal  from  district  court,  Deer  Lodge  county. 

B.  R.  Whitehill  and  T.  L.  Napton,  for  appellant.  Robinson  <fc  Stapleion, 
for  respondents. 

McLeary,  J.  This  is  an  appeal  from  a  judgment  and  order  overruling  a 
motion  for  a  new  trial.  The  cause  was  tried  before  the  court  below,  sitting 
without  a  jury,  upon  the  complaint,  answer,  and  replication  and  evidence  in- 
troduced, and  judgment  was  rendered  in  favor  of  the  defendants  for  their 
costs.  The  evidence  adduced  on  the  trial  shows  that  on  the  twentieth  day  of 
June,  1884,  the  probate  judge  of  Deer  Lodge  county  made  an  order  commit- 
ting one  Thomas  Gregg  to  the  county  jail,  to  answer  an  indictment  to  be  pre- 
ferred against  him  in  the  district  court,  for  obtaining  money  under  false  pre- 
tenses from  Thomas  Home,  and  fixed  his  bail  at  $1,000.  On  the  twenty- 
fifth  day  of  June,  the  plaintiff  and  defendants  entered  into  a  written  contract, 
by  the  terms  of  which  the  defendants,  in  consideration  of  plaintiff's  deposit- 
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ing  in  bank  $1,000,  to  indemnify  defendants,  were  to  become  sureties  on  the 
bond  for  Gregg  in  said  sum,  for  his  appearance  in  the  district  court  to  answer 
to  an  indictment  to  be  preferred  against  him  for  obtaining  money  under  false 
pretenses;  and  that,  in  case  said  Gregg  should  fail  to  appear,  as  required  by 
the  terms  of  such  bond,  and  his  default  should  be  declared  and  entered  thereon, 
then,  upon  a  certificate  from  the  district  clerk  to  that  effect,  the  defendants 
were  to  draw  the  money  from  the  bank,  and  the  said  $1,000  was  to  be  repaid 
to  the  plaintiff,  in  the  event  that  the  defendants  should  be  exonerated  from 
the  said  bond.  Plaintiff  deposited  the  money,  and  defendants  signed  a  bond 
for  the  appearance  of  Gregg  to  answer  to  the  indictment  for  obtaining  money 
under  false  pretenses,  or  any  offense  for  which  he  maybe  indicted,  and  Gregg 
was  released.  Thereafter  Gregg  was  indicted  for  grand  larceny  from  Hol- 
land. Gregg  failed  to  appear,  and  his  bond  was  forfeited.  On  certificate  of 
the  clerk,  defendants  drew  the  money  from  the  bank,  and  paid  it  over  to  the 
county  commissioners.  And  such  was  the  substance  of  the  findings  of  fact 
made  by  the  court,  whereon  judgment  was  rendered  in  favor  of  defendants 
for  costs. 

Two  alleged  errors  are  relied  on:  (1)  The  overruling  of  the  plaintiff's  de- 
murrer to  the  defendant's  answer;  and  (2)  that  the  evidence  was  not  sufficient 
to  justify  the  judgment  of  the  court. 

These  will  be  considered  in  the  order  indicated. 

1.  The  first  part  of  the  answer  is  a  specific  denial  of  the  complaint;  and  it 
is  sufficient.  The  second  part  of  the  answer,  to  which  the  demurrer  is  inter- 
posed, sets  up  new  matter  to  this  effect:  that  the  money  for  which  suit  is 
brought,  is  certain  money  which  the  plaintiff  had  deposited  with  a  bank  to  in- 
demnify the  defendants  from  becoming  sureties  for  Gregg,  who  had  been  bound 
over  by  the  probate  court  to  answer  an  indictment  for  obtaining  money  under 
false  pretenses,  and  that,  by  reason  thereof,  the  defendants  had  become  sure- 
ties on  Gregg's  bond,  binding  him  to  appear  and  answer  said  charge,  and  any 
indictment  which  might  be  preferred  against  him,  and  that  said  bond  had  been 
forfeited,  etc.  It  seems  from  this  portion  of  the  answer  that  the  defendants 
entered  into  a  more  onerous  bond  than  the  one  against  which  the  plaintiff  had 
made  the  deposit  to  indemnify  them.  This  they  had  a  right  to  do,  but  not 
thereby  to  charge  the  plaintiff.  He  agreed  to  indemnify  them  against  becom- 
ing sureties  only  on  a  bond  binding  Gregg  to  appear  and  answer  for  the  crime 
of  obtaining  money  under  false  pretenses;  but  thereupon  the  defendants  be- 
came sureties  on  a  bond  which  bound  Gregg,  not  only  to  answer  to  this  crime, 
but  "to  answer  to  any  indictment  which  might  be,  by  the  grand  jury  of  said 
county,  preferred  against  him."  Against  such  a  bond,  as  appears  from  the 
answer,  they  had  not  been  indemnified  by  the  plaintiff .  The  demurrer  should 
have  been  sustained.  But,  even  if  it  had  been  sustained,  the  case  would  have 
had  to  proceed  to  trial  on  the  specific  denial;  and  this  brings  us  to  the  next 
question. 

2.  The  evidence  has  already  been  fully  detailed,  and  need  not  be  repeated. 
It  will  be  observed  that  the  accused,  Gregg,  was  bound  over  by  the  probate 
court  to  answer  for  the  crime  of  obtaining  money  under  false  pretenses  from 
Home;  and  that  it  was  in  signing  a  bond,  in  compliance  with  this  order,  that 
the  plaintiff  made  the  deposit  to  indemnify  the  defendants.  But,  instead  of 
signing  such  a  bond,  they  signed  one  much  more  onerous,  requiring  the  de- 
fendant to  appear  and  answer,  not  only  the  offense  for  which  he  was  bound 
over,  but  any  offense  for  which  he  might  be  indicted.  He  was  not  indicted 
for  obtaining  money  under  false  pretenses  from  Home,  which  would  have 
been  a  misdemeanor,  but  for  grand  larceny  from  Holland,  which  is  a  felony. 
He  failed  to  appear,  and  forfeiture  followed,  and  the  money  was  drawn  by  de- 
fendants. 

This  bond,  which  the  defendants  signed  as  sureties,  was  a  nullity.  The 
sheriff  had  no  right  to  require  it,  and  the  defendant  was  not  bound  to  give  it. 
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It  is  not  supported  by  the  order  of  the  probate  court.  It  should  not  have  been 
forfeited,  because  Gregg  was  not  indicted  for  the  crime  mentioned  in  the  or- 
der of  the  probate  court. 

But  even  if  it  had  been  a  valid  bond,  it  was  not  the  bond  the  payment  of 
which  the  plaintiff  deposited  his  money  to  secure.  If  the  defendants  became 
sureties  on  any  other  bond  than  the  one  mentioned  in  their  contract,  they  did 
so  on  their  own  responsibility,  and  not  at  the  risk  of  the  plaintiff.  They  had 
no  right  to  expect  the  plaintiff  to  indemnify  them  against  loss  by  any  other 
bond  than  the  one  mentioned  in  the  contract,  much  less  a  more  onerous  bond. 
The  bond  against  which  the  plaintiff  indemnified  them  was  a  bond  to  answer 
for  a  misdemeanor.  The  bond  they  signed  bound  Gregg  to  answer,  not  only 
to  a  misdemeanor,  but  to  a  felony;  even  a  capital  felony.  The  plaintiff  could 
not  expect  to  go  beyond  his  contract,  and  guaranty  the  appearance  of  Gregg 
to  do  this.  He  might  have  been  willing  to  do  so,  but  he  did  not  do  so  in  the 
contract  before  us.  In  these  particulars  the  judgment  is  not  supported  by  the 
evidence,  nor  by  the  findings  of  the  court,  which  fairly  state  the  evidence. 

Such  a  bond  ought  not  to  have  been  demanded,  but,  if  demanded,  the  de- 
fendants should  have  looked  to  their  indemnifying  contract,  and  refused  to 
sign  it;  but,  having  signed  it,  they  should  not  look  to  the  plaintiff  to  secure 
them.  The  clerk's  certificate  was  properly  issued,  because  it  followed  the 
judgment  of  the  court ;  but  the  defendants  had  no  right,  under  all  the  cir- 
cumstances, to  draw  the  money  from  the  bank ;  and,  having  drawn  it,  they 
are  liable  to  the  plaintiff  therefor. 

The  judgment  of  the  district  court  is  reversed,  and  judgment  is  here  ren- 
dered on  the  findings  of  the  court  below  for  the  plaintiff,  for  the  full  amount 
claimed  in  his  complaint,  and  all  the  costs  of  this  court  and  the  court  below. 


Miles  v.  Edsall. 

(Supreme  Court  of  Montana,    July  29, 1887.) 

Conditional  Sale — Lease— Bights  of  Cbemtobs. 

Where  a  party  buys  cattle,  and  has  the  bill  of  sale  made  ont  in  hf  sown  name, 
and  leases  the  cattle  to  another  at  a  certain  rent,  with  the  understanding  that  the  ten- 
ant may  purchase  the  same  at  any  time  during  the  hiring,  at  a  certain  price,  by  pay- 
ing the  difference  between  the  rent  paid  and  the  price,  title  mean  while  to  remain  in 
rendor,  the  transaction  is  valid  as  a  lease  with  privilege  of  purchase,  and  the  chat- 
tels leased  are  not  liable  for  the  debts  of  the  lessee.1 

Appeal  from  district  court,  Gallatin  county. 

Savage  &  Elder,  for  appellant.  Henry  dt  Joy  and  Geo.  F.  Shelton,  for  re- 
spondent. 

Bach,  J.  This  is  an  action  of  claim  and  delivery.  In  his  answer,  the  de- 
fendant, who  was  sheriff  of  Gallatin  county,  admits  taking  the  property,  and 
justifies  the  taking  by  asserting  that  one  Mary  C.  Murphy  was  the  owner  and 
in  possession  of  the  property,  and  that  he  took  the  same  under  and  by  virtue 
of  certain  writs  of  attachment  and  execution,  issued  in  actions  wherein  Charles 
A.  Baker  was  plaintiff,  and  the  said  Mary  Murphy  was  defendant.  The 
pleadings  in  the  case  consist  of  the  complaint,  the  answer,  and  the  replication. 
Defendant  made  a  motion  for  judgment  on  the  pleadings,  upon  the  ground 
that  the  replication  did  not  specially  deny  the  new  matter  set  up  in  the  an- 

1  Respecting  conditional  sales,  and  leases  with  power  to  purchase,  see  Stokes  v.  Ba- 
laam, (Cal.)  14  Pac.  Rep.  574,  and  note;  Redewill  v.  Gillen,  (N.  M.)  12  Pac.  Rep.  872, 
and  note. 


Digitized  by 


Google 


702  PACIFIC  REPORTER.  [Mont. 

swen  The  motion  was  denied,  and  properly  so.  The  denials  contained  in 
the  replication  are  as  specific  as  are  the  allegations  which  they  meet,  and  each 
denial  controverts  the  substance  and  spirit  of  the  allegation  in  the  answer. 

Upon  the  trial  of  the  cause,  the  plaintiff  introduced  evidence  tending  to 
prove  that  he  bought  the  cattle  which  are  the  subject  of  the  action;  that  after 
his  purchase  he  leased  the  same  to  Mary  C.  Murphy  at  a  certain  rent,  with 
the  understanding  that  she  could  purchase  the  same  at  any  time  during  the 
hiring,  at  a  certain  price,  by  paying  to  him  the  difference  between  the  said 
price  and  the  rent  thereof  paid  by  her;  that  prior  to  the  commencement  of  the 
action  the  lease  had  expired,  and  the  purchase  price  had  not  been  paid  or 
tendered ;  also,  that  the  agreement  was  that  the  title  should  remain  in  the 
plaintiff  until  the  purchase  price  was  paid.  On  the  other  hand,  the  defend- 
ant sought  to  prove  that  the  sale  to  Miles  was  really  a  sale  to  the  said  Mary 
Murphy,  and  that  the  lease  between  the  plaintiff  and  Mary  Murphy  was  ex- 
ecuted in  order  to  conceal  her  ownership  and  defraud  her  creditors.  There  is 
a  conflict  of  testimony  upon  the  facts,  and  this  court  will  not  disturb  the  ver- 
dict, upon  the  ground  that  it  is  contrary  to  the  evidence.  Taking  the  facts 
as  proved  by  the  plaintiff,  they  do  not  constitute  fraud  in  law. 

In  Heryford  v.  Davis,  102  U.  S.  235,  the  court  say  that  a  lease  with  the 
privilege  of  purchasing  might  be  a  valid  contract,  as  a  lease  with  conditional 
sale;  although,  upon  the  facts  in  that  case,  the  contract  was  held  void  as 
against  creditors,  because  it  appeared  from  the  evidence  in  the  case  that  the 
lease  was  in  fact  a  mortgage,  given  by  the  vendee  to  secure  the  purchase  price. 

In  Harkness  v.  Russell,  118  U.  S.  663,  7  Sup.  Ct.  Rep.  51,  Mr.  Justice 
Bradley,  commenting  upon  the  last-cited  case,  says,  (page  680:)  "It  was 
agreed  by  the  court,  in  the  opinion  delivered  by  Mr.  Justice  Strong,  that  if 
the  agreement  had  really  amounted  to  a  lease,  with  an  agreement  for  a  condi- 
tional sale,  the  claims  of  the  vendors  would  have  been  valid." 

In  the  case  of  Heryford  v.  Davis,  the  vendees  gave  their  notes  for  the  en- 
tire purchase  price;  there  was  no  rent  reserved  by  the  so-called  lease;  and  it 
was  provided  that  if  the  notes  were  not  paid,  any  sum  collected  thereon  should 
belong  to  the  vendor,  who  might  retake  the  property,  sell  the  same,  and  apply 
the  proceeds  to  the  payment  of  any  amount  due  and  unpaid  upon  the  notes.  It 
was  held  that  the  agreement  was  in  fact  a  mortgage.  The  lease  in  this  case 
contained  no  provision  not  common  to  every  lease  of  personal  property,  and  the 
parol  agreement  for  a  conditional  sale  was  valid,  even  as  against  creditors. 
See  Harkness  v.  Russell,  118  U.  S.  663,  7  Sup.  Ct.  Rep.  51;  Heinbockle  v. 
Zugbaum,  5  Mont.  344,  5  Pac.  Rep.  897;  Silver  Bow  M.  <£  M.  Co.  v.  Lowryt 
6  Mont.  288,  12  Pac.  Rep.  652. 

Speaking  of  the  agreement  between  himself  and  Mary  C.  Murphy  in  regard 
to  some  of  the  cattle,  the  plaintiff  testifies  as  follows:  "Mr.  Herron  (plain- 
tiff's vendor)  came  to  ine,  and  said  that  Mrs.  Murphy  said  I  was  going  to  buy 
these  cows,  and  lease  them  to  her.  He  wanted  to  sell  them  to  her  and  get 
the  cash.  I  told  him  I  had  made  such  an  arrangement  with  Mrs.  Murphy, 
(referring  to  lease  of  the  other  cattle,)  but  this  time  I  hated  to  do  it.  I 
gave  him  the  money.  A  man  named  Donovan  made  out  the  bill  of  sale. 
When  I  saw  it  I  found  it  was  made  out  to  Mrs.  Murphy.  I  told  him  that  was 
not  the  agreement.  Then  I  thought  I  could  take  her  note  for  it.  I  said, 
*  Let  it  go,  and  when  you  come  down  with  the  calf  we  can  change  it.'  "  The 
evidence  further  shows  that  the  bill  of  sale  was  accordingly  made  out  directly 
to  the  plaintiff.  There  was  no  unconditional  acceptance  by  the  plaintiff  as  the 
agent  of  Mary  Murphy;  no  such  delivery  as  would  enable  her  to  demand  the 
possession  of  the  three  cattle.  The  plaintiff  testified  that  he  never  asked  her 
for  the  note;  he  says  he  determined  not  to  do  so.  The  only  final  acceptance 
was  by  the  plaintiff  in  person. 

In  3fiddles?oorth  v.  Sedgwick,  10  Cal.  398,  cited  by  appellant,  the  transac- 
tion was  solely  between  the  vendor  and  vendee,  and  was  complete;  and  it  was 
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accordingly  held  that  the  return  of  the  bill  of  sale  to  the  vendor  was  not  a 
return  of  the  title  to  him. 

The  verdict  in  this  case  is  to  some  extent  irregular,  but  section  267  of  the 
Code  declares,  "But  failure  to  And  all  the  facts  mentioned  in  this  section  shall 
not  invalidate  the  verdict. " 

The  judgment  and  order  denying  the  motion  for  a  new  trial  are  affirmed, 
with  costs. 


Black,  Adm'r,  etc.,  v.  Story  and  others. 
(Supreme  Court  of  Montana.    July  29,  1887.) 

L     BXBCUTORS  AN©  ADMINISTRATORS— RIGHT  TO  BRING  BjRCTMBNT. 

Under  Rev.  St.  Mont.  div.  *,  IS  137,  225,  236,  582.  giving  to  executors  and  admin- 
istrators possession  of  the  real  and  personal  estate  of  decedents,  and  the  right  to 
bring  actions  to  quiet  title  to  and  to  recover  the  same,  and  Rev.  St.  Mont.  div.  1,  { 
6,  giving  executors  and  administrators  power  to  sue  without  joining  the  beneficia- 
ries, an  administrator  has  the  right  to  bring  ejectment  in  his  own  name,  as  admin* 
istrator,  for  the  possession  of  the  real  estate  of  the  decedent  as  against  trespassers. 
Oarrhart  v.  Montana  Mineral  Land  &  Min.  Co.,  1  Mont.  245,  distinguished  aud  over- 
ruled. 
2.  8ame— Necessity  of  Inventory  or  Appraisement. 

The  making  of  an  inventory  or  appraisal  of  real  estate  of  a  decedent,  as  required 
by  Rev.  St.  Mont.  $#  118,  126,  is  not  a  pre-reonisite  of  the  right  to  take  possession 
thereof  by  the  administrator,  and  it  is  not.  therefore,  necessary  that  the  inventory 
and  appraisement  should  be  set  out  in  the  complaint,  in  an  action  by  an  admin- 
istrator for  the  possession  of  real  estate  of  the  decedent,  where  the  defendants,  by 
the  record,  appear  as  mere  trespassers. 

Appeal  from  district  court,  Gallatin  county. 

E.  W.  Toole  and  Luce  &  Armstrong,  for  appellant.  Robert  P.  Vivian,  for 
respondents. 

Galbraith,  J.  This  is  an  appeal  from  a  judgment  rendered  in  conse- 
quence of  a  demurrer  having  been  sustained  to  the  complaint.  The  action 
was  brought  by  the  appellant,  as  administrator,  to  recover  the  possession  of 
certain  real  estate.  The  demurrer  was  upon  the  ground  that,  as  a  matter  of 
law,  he  could  not,  as  such  administrator,  maintain  an  action  for  the  posses- 
sion of  real  property.  It  was  maintained  in  the  case  of  Carrhart  v.  Montana 
Mineral  Land  d-  Min.  Co.,  1  Mont.  245,  that  an  administrator  could  not 
maintain  an  action  in  ejectment  for  the  possession  of  real  estate.  But  that 
decision  was  rendered  under  a  different  statute  in  relation  to  the  subject  from 
that  now  in  force.  This  court  in  that  case  substantially  held  that  the  chap- 
ters of  our  law,  in  regard  to  descents  and  distribution,  being  almost  literal 
copies  of  Missouri  statutes,  and  being  construed  by  the  supreme  court  of  that 
state,  and  such  construction  being  correct  in  principle,  and  according  to  the 
intention  of  our  legislature,  that  such  construction  should  be  adopted.  But 
this  court  in  that  case  says:  "Had  the  legislature  intended  to  vest  the  title 
or  possession  of  the  realty,  for  the  purpose  of  administration  and  distribution 
to  the  heirs,  in  the  administrator,  they  would  certainly  have  provided  for  his 
taking  possession  of  the  same;  but  they  provide  for  his  taking  the  possession 
of  the  evidence  of  title,  and  returning  inventory  of  realty,  and  not  for  taking 
possession  thereof, — evidently  intending  that  he  should  look  after  the  realty 
for  the  benefit  of  the  heirs.  And  also,  under  the  direction  of  the  probate 
court,  he  may  lease  it,  not  longer  than  one  year;  evidently  meaning  until  the 
heirs  can  be  notified,  and  take  possession."  This  decision,  therefore,  is  based 
upon  the  ground  that,  under  the  statute  then  in  force,  the  administrator  was 
not  entitled  to  the  possession  of  the  real  estate  of  the  decedent.  It  was  ren- 
dered at  August  term,  1870. 

It  will  be  seen  by  reference  to  the  probate  act  approved  February  16, 1877. 
that  provision  is  made  by  the  legislature  that  the  administratoi  may  take 
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possession  of  the  real  estate  of  decedent.  Section  127  of  this  act  provides  as 
follows:  "The  executor  or  administrator  is  entitled  to  the  possession  of  all 
the  real  and  personal  property  of  the  decedent,  and  to  receive  the  rents  and 
profits  of  the  real  estate,  until  the  estate  is  settled,  or  until  delivered  over  by 
order  of  the  probate  court  to  the  heirs  or  devisees,  and  must  keep  in  good 
tenable  repair  all  houses,  buildings,  and  fixtures  thereon  which  are  under  his 
control.  The  heirs  or  devisees  may  themselves,  or  jointly  with  the  executor 
or  administrator,  maintain  an  action  for  the  title  to  the  same,  against  anyone 
except  the  executor  or  administrator."  2d  Div.  Rev.  St.  1879,  p.  214.  Sec- 
tion 532  of  the  same  act  reads  as  follows:  "The  property,  both  real  and  per- 
sonal, of  one  who  dies,  without  disposing  of  it  by  will,  passes  to  the  heirs  of 
the  intestate,  subject  to  the  control  of  the  probate  court,  and  to  the  possession 
of  any  administrator  appointed  by  that  court  for  the  purposes  of  administra- 
tion." Id.  282.  The  following  are  sections  225  and  226  of  the  same  act: 
"The  executor  or  administrator  must  take  into  his  possession  all  of  the  estate 
of  the  decedent,  real  or  personal,  and  collect  all  debts  due  to  the  decedent,  or 
to  tho  estate.  For  the  purpose  of  bringing  suit  to  quiet  title,  or  for  partition 
of  such  estate,  the  possession  of  the  executor  or  administrator  is  the  posses- 
sion of  the  heirs  or  devisees.  Such  possession  by  the  heirs  or  devisees  is  sub- 
ject, however,  to  the  possession  of  the  executor  or  administrator,  for  the  pur- 
poses of  administration,  as  provided  in  this  title."  "Actions  for  the  recovery 
of  any  property,  real  or  personal,  or  for  the  possession  thereof,  and  all  actions 
founded  upon  contracts,  may  be  maintained  by  and  against  executors  and  ad- 
ministrators, in  all  cases  in  which  the  same  might  have  been  maintained  by 
or  against  their  respective  testators  or  intestates."  Section  6,  1st  Div.  Rev. 
St.  p.  42,  reads  as  follows:  "An  executor  or  administrator,  or  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute,  may  sue,  without 
joining  with  him,  the  person  or  persons  for  whose  benefit  the  action  is  prose- 
cuted.   *    *    *" 

By  virtue  of  the  above  statutory  provisions,  the  administrVor  is  expressly 
given  the  right  to  the  possession  of  the  real  estate  of  the  decedent,  and  may 
bring  ejectment  in  his  own  name,  as  administrator,  for  the  possession  thereof, 
as  against  the  respondents,  who,  so  far  as  their  record  shows,  Jire  trespassers. 

It  is  claimed  that  the  complaint  is  insufficient,  in  that  it  does  not  allege  that 
the  real  property  described  therein  was  ever  inventoried  or  appraised,  or  an 
inventory  or  appraisement  thereof  returned  and  filed  in  the  office  of  the  pro- 
bate judge,  as  provided  for  in  sections  118  and  126  of  the  act  above  referred 
to.  These  are  as  follows:  "Every  executor  or  administrator  must  make  and 
return  to  the  court,  at  its  first  term  after  his  appointment,  a  true  inventory 
and  appraisement  of  all  the  estate  of  the  decedent,  including  the  homestead, 
if  any,  which  has  come  to  his  possession  or  knowledge. "  Section  126.  "  When- 
ever property,  not  mentioned  in  an  inventory  that  is  made  and  filed,  comes  to 
the  possession  or  knowledge  of  an  executor  or  administrator,  he  must  cause 
the  same  to  be  appraised  in  the  manner  prescribed  in  this  article,  and  an  in- 
ventory thereof  to  be  returned  within  two  months  after  the  discovery;  and 
the  making  of  such  inventory  may  be  enforced  after  notice,  by  attachment  or 
removal  from  office." 

It  will  be  observed  that  no  time  is  mentioned  within  which  the  administra- 
tor shall  take  possession  of  the  property,  real  or  personal,  of  the  decedent,  but 
that  a  time  is  mentioned  within  which  he  shall  file  an  inventory.  But  it  can- 
not be  contended  that,  under  the  foregoing  provisions  of  the  statute,  the  »d- 
ministrator  may  not  have  possession  of  the  real  estate  before  the  time  arrives 
lor  the  filing  of  the  inventory,  if  he  can  have  it  at  all,  which,  as  we  have  be- 
fore seen,  he  may.  This  alone  is  a  strong  reason  for  holding  that  it  was  not 
the  intention  of  the  legislature  to  make  the  taking  possession  of  the  real  es- 
tate dependent  upon  the  filing  of  the  inventory.  Certainly  the  filing  of  an 
inventory  is  not  expressly  made  a  prerequisite  to  the  taking  possession  of  the 
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property,  nor  do  we  think  it  is  made  so  by  implication.  TLe&6  provisions  are 
not,  we  think,  intended  by  the  legislature  as  requisite  preliminaries  to  the 
taking  possession  of  the  property  of  the  decedent,  but  for  the  benefit  and  pro- 
tection of  the  estate,  and  as  a  guide  to  the  probate  court  in  relation  to  matters 
of  administration.  It  was  not  necessary,  therefore,  that  they  should  be  set 
out  in  the  complaint,  at  least  in  an  action  for  the  possession  of  real  estate, 
where  there  is  nothing  in  the  record  to  show  but  that  the  defendants  are  mere 
trespassers. 

Judgment  reversed,  and  cause  remanded,  with  instructions  to  the  court  be- 
low to  overrule  the  demurrer. 


Territory  u.  Layne. 

{Supreme  Court  of  Montana.    July  29,  1887.) 

Assault  with  Intekt  to  Mubder— Indictment, 

An  indictment  charging  that  the  accused  "  with  intent,  him,  the  said ,  then 

and  there  to  kill  and  murder,  willfully,  unlawfully,  maliciously,  and  feloniously  did 
make  an  assault  with  a  certain  pistol,"  etc.,  sufficiently  charges  the  crime  of  an 
assault  with  intent  to  murder. 

Appeal  from  district  court,  Beaverhead  county. 

Campbell  <&  Duffy,  for  appellant.     W.  8.  Barbour,  Co.  Atty.,  for  respondent. 

Bach,  J.  The  defendant  was  convicted  of  an  assault,  with  intent  to  mur- 
der, upon  an  indictment  charging  substantially  as  follows,  omitting  allegation 
of  time  and  venue:  "On  the  person  and  body  of  one  James  Sullivan,  with  in- 
tent him,  the  said  James  Sullivan,  then  and  there  to  kill  and  murder,  willfully, 
unlawfully,  maliciously,  and  feloniously,  did  make  an  assault,  with  a  certain 
pistol  loaded  with  powder  and  leaden  balls,  *  *  *  and,  by  means  of  the 
powder  and  balls  aforesaid,  then  and  there  discharged  and  tired  off,  in  and 
upon  the  breast  and  body  of  him,  the  said  James  Sullivan,  then  and  there  did 
inflict  a  dangerous  wound,"  etc. 

Defendant  now  appeals  from  the  judgment,  from  the  order  of  the  court  be- 
low overruling  his  demurrer  to  the  indictment,  and  from  an  order  denying  a 
motion  to  set  aside  the  indictment,  for  the  reason  that  such  indictment  "is 
not  signed  by  the  district  attorney  of  the  Second  judicial  district,  or  by  any 
other  proper  and  authorized  prosecuting  officer." 

As  to  the  motion  to  set  aside  the  indictment,  the  transcript  contains  an  ex- 
tract from  the  minutes,  in  all  respects  similar  to  that  mentioned  in  the  case 
of  Territory  v.  Harding,  6  Mont.  327,  12  Pac.  Rep.  750.  In  fact  it  is  the 
very  same  order,  appointing,  for  certain  reasons  therein  mentioned,  Robert  B. 
bmith  to  represent  the  territory  as  prosecuting  attorney.  Upon  authority  of 
that  order,  Mr.  Smith  acted  as  prosecuting  attorney,  and  signed  this  indict- 
ment. 

The  case  referred  to  is  decisive  upon  this  point,  and  the  motion  to  set  aside 
the  indictment  was  properly  denied. 

The  point  relied  upon,  on  the  appeal  from  the  judgment,  is  that  the  indict- 
ment will  not  support  the  verdict  and  judgment,  which  is  substantially  the 
same  question  as  that  raised  by  the  demurrer,  which  was  overruled.  The  de- 
murrer was  based  upon  the  grounds  following:  "First,  that  the  acts  consti- 
tuting the  offenses  are  stated  in  an  ambiguous  and  uncertain  manner;  second, 
that  more  than  one  offense  is  charged  in  said  indictment;  third,  that  the  facts 
stated  do  not  constitute  a  public  offense. " 

The  indictment  is  neither  ambiguous  nor  uncertain,  and  it  does  not  state 
more  than  one  offense.  It  states  certain  alleged  facts  fully  and  clearly,  per- 
haps describing  with  unnecessary  fullness  the  acts  complained  of,  and  which 
constitute  the  assault  alleged  therein ;  but  the  one  crime  charged  is  the  crime 
of  an  assault  with  intent  to  murder.  This  the  counsel  for  defendant  admit 
by  relying  in  their  brief  upon  the  third  ground  stated  in  the  demurrer.  Ooun- 
v.!4p.no.l2— 45 
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sel  for  appellant  seems  to  conclude  that  the  words  "willfully,  unlawfully, 
maliciously,  and  feloniously"  are  used  in  the  indictment  to  qualify  and  define 
the  words,  "with  intent  *  *  *  to  kill  and  murder."  We  are  of  opinion 
that  the  former  words  are  used  to  define  and  qualify  the  words,  "did  make  an 
assault ;"  that  is  to  say  we  think  the  pleader  meant  to  define  the  act  of  assault, 
and  not  the  intent  to  kill.  At  all  events,  the  appellant  does  not  suffer  from 
that  interpretation;  and,  as  the  indictment  presents  this  question,  when  an 
indictment,  after  stating  time  and  place,  alleges  that  the  defendant  feloniously 
made  an  assault  upon  A.  B.,  (stating  the  facts  constituting  the  assault,)  with 
the  intent  then  and  there  to  kill  and  murder  the  said  A.  B.,  does  it  contain 
facts  sufficient  to  constitute  a  public  offense? 

In  this  territory,  the  unlawful  killing  of  a  human  being  is  either  murder  or 
manslaughter.  If  to  an  indictment  properly  and  fully  alleging  an  unlawful 
killing,  the  words  "malice  aforethought"  are  properly  added,  then  the  indict- 
ment charges  murder;  if  the  other  necessary  words  are  added,  then  the  indict- 
ment would  charge  murder  in  the  first  degree.  The  indictment  need  not, 
however,  undertake  to  define  the  legal  signification  of  the  words  "malice 
aforethought,"  which  have  a  meaning  quite  as  technical  as  do  the  words  "in- 
tent to  murder"  in  the  indictment  which  we  are  considering.  But  when  an 
indictment  charges  an  unlawful  killing,  and  further  defines  the  killing,  by  the 
technical  words  "malice  aforethought,"  it  contains  the  description  of  a  killing 
which,  by  our  statute,  is  declared  to  be  murder,  and  it  informs  the  defendant 
that  he  is  charged  with  the  crime  of  murder.  So,  in  our  statutes,  we  have 
different  kinds  of  assault;  and,  if  the  indictment  alleges  the  facts  constituting 
an  assault,  and  in  addition  thereto  alleges  that  the  assault  was  made  with  "the 
intent  to  murder, "  it  contains  a  full  description  or  definition  of  a  crime  de- 
clared by  our  statutes  to  be  "an  assault  with  the  intent  to  murder." 

The  word  "murder,"  in  such  an  indictment,  has  a  technical  and  statutory 
definition.  It  means  a  killing  of  a  certain  kind,  as  declared  by  our  statute; 
and  that  definition  and  meaning  are  presumed  to  be  known.  The  legal  defi- 
nition of  "murder"  is  no  more  necessary  to  such  an  indictment  than  is  the 
legal  definition  of  the  expression  "malice  aforethought"  necessary,  when  those 
words  are  used  to  assert  that  a  certain  unlawful  killing  was  a  murder.  In 
either  case,  the  defendant  is  fully  apprised  of  the  nature  of  the  crime  charged 
against  him,  as  those  crimes  are  defined  by  our  statute;  and,  in  that  respect, 
the  indictments  satisfy  the  requirements  of  the  criminal  practice  act  contained 
in  section  165,  and  in  section  170  of  said  act.  The  former  section  declares 
that  an  indictment  must  contain  "a  statement  of  the  facts  constituting  the 
offense;"  and  section  170  declares  that  an  indictment  is  sufficient  when  the 
"offense  charged  is  clearly  set  forth  in  plain  and  concise  language." 

The  sections  are  similar  to  certain  sections  of  the  Laws  of  Texas  and  of  other 
states.  In  the  case  of  Martin  v.  State,  40  Tex.  19,  the  indictment  charged 
that  the  defendant  did  commit  an  assault  upon  the  body  of  one  Ed.  Martin, 
with  a  pistol,  etc.,  "with  the  intent  him,  the  said  Ed.  Martin,  to  willfully,  mali- 
ciously, and  of  his  malice  then  and  there  to  kill  and  murder;"  and  counsel  for 
the  accused  sought  to  maintain  that  the  indictment  was  fatal,  because  the 
word  "aforethought"  was  not  inserted.  The  learned  judge  writing  the  opin- 
ion (Mr.  Justice  Gray)  says:  "An  assault  and  a  murder  are  defined  In  other 
articles  by  stating  what  acts  and  purposes  constitute  those  offenses.  Their 
meaning  is  definite  and  well  understood.  To  constitute  murder,  the  killing 
must  have  been  done  with  malice  aforethought;  and  in  an  indictment  for 
muTder  that  intent  must  doubtless  be  alleged,  for  the  simple  reason  that  it  is 
so  defined  in  plain  language  in  the  Code.  The  charge  of  an  assault  with  in- 
tent to  murder  clearly  conveys  to  the  mind  that  the  party  charged  did  make 
an  attack  upon  the  party  assaulted,  under  circumstances  constituting  the 
offense  of  an  assault,  and  that  he  did  so  under  the  circumstances  constituting 
the  offense  of  murder;  that  is,  the  intent  to  kill  with  malice  aforethought. 
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If  the  language  ot  the  Code  m  defining  this  offense  is  in  plain  language  enough 
to  be  clearly  understood,  then  it  would  seem  to  follow  that  an  indictment 
charging  a  party  in  that  language  must  be  deemed  to  be  in  plain  and  intel- 
ligible words,  and  a  sufficient  compliance  with  the  law."  See,  also,  Mills  v. 
State,  13  Tex.  App.  487. 

In  People  v.  Villarino,  66  Cal.  229,  5  Pac.  Rep.  154,  it  was  held  that  an  in- 
formation charging  the  defendant  with  having  "feloniously  assaulted  one 
Raphael  Soto,  with  a  deadly  weapon,  with  intent  to  kill  and  murder  him,  the 
said  Soto,"  sufficiently  stated  the  crime  of  an  assault  with  intent  to  murder. 
This  case  practically  overrules  the  case  of  People  v.  Urias,  12  Cal.  826,  cited 
by  appellant. 

In  the  case  of  Com.  v.  Doherty,  10  Cush.  53,  it  was  held  that  an  indict- 
ment charging  the  statutory  crime  of  breaking  and  entering  a  dwelling-house, 
with  intent  to  commit  rape,  need  not  technically  set  out  the  crime  of  rape; 
that  it  was  sufficient  to  allege  the  breaking  and  entering  the  house  "  with  the 
intent  to  commit  the  crime  of  rape."     See,  also,  Rice  v.  People,  15  Mich.  9. 

We  are  of  the  opinion  that  the  demurrer  was  properly  overruled,  and  that 
the  indictment  fully  sustains  the  verdict  and  judgment. 

The  judgment  and  the  order  appealed  from  are  affirmed. 


Dodge  v.  Jones  and  others. 

(Sujyreme  Court  of  Montana.    July  23,  1887.) 

1.  Sale— Delivery  against  Creditors— Turning  Horses  Out  on  Range. 

Under  the  Montana  act,  (section  1(59,  Rev.  St.  p.  436,)  which  requires  that  "every 
sale  made  by  a  vendor  of  goods  and  chattels  in  his  possession,  or  under  his  control, 
*  *  *  unless  the  same  be  accompanied  by  the  immediate  delivery,  and  followed 
by  an  actual  and  continued  change  of  possession,  of  the  thing  sold  and  assigned, 
shall  be  conclusive  evidence  of  fraud,  as  against  creditors  of  the  vendors,  *  *  *" 
it  is  a  sufficient  change  of  possession  if  the  vendor  parts  with  the  actual  possession 
of  the  thing  sold,  though  the  possession  of  the  vendee  may  be  only  constructive. 
Therefore,  where  certain  horses  in  a  corral  were  sold  to  &' bona  fide  purchaser  for 
value,  and  were  given  a  distinguishing  mark  at  the  time  of  the  sale,  and  then  im- 
mediately turned  on  the  range  in  the  actual  possession  of  no  one,  held,  that  there 
was  an  immediate  delivery  and  change  of  possession,  within  the  requirement  of 
the  act.1 

2.  Same— Vendee  Retaking  Possession  as  Agent. 

The  purpose  of  Rev.  St.  Mont.  \  169,  p.  436,  requiring  in  sales  of  personal  prop- 
erty, to  be  valid  against  creditors,  an  actual  and  continued  change  of  possession  of 
the  thing  sold,  being  to  prevent  fraudulent  and  colorable  sales  made  to  hinder  and 
delay  creditors,  it  is  not  fraud  per  te  if  the  vendors,  having  given  possession  of  the 
property  sold  to  the  vendee,  subsequently,  at  the  expiration  of  a  reasonable  length 
of  time,  retake  possession  of  the  same  as  the  agent  of  the  vendee.1  Bach,  J.,  dis- 
senting. 
8.  Same— Bona  Fides— Juby. 

And,  in  such  a  case,  whether  the  transaction  is  bona  fide  is  a  question  of  fact,  to. 
oe  determined  by  a  jury.1 

Appeal  from  district  court,  Beaverhead  county. 

Oalbraiih  &  Burleigh,  for  appellant.  Smith  <£  Mellon  and  Robinson  <£• 
Stapleton,  for  respondents. 

McConnell,  C.  J.  In  this  case,  the  court,  sitting  instead  of  a  jury,  gave 
judgment  for  defendants.  A  motion  for  a  new  trial  was  made  and  overruled; 
and  from  the  order  overruling  the  motion  for  a  new  trial,  and  the  judgment, 
the  plaintiff  below  appeals  to  this  court.  This  is  a  case  of  sale  and  delivery, 
under  section  169,  p.  436,  Rev.  St.  Mont 

1  Respecting  the  change  of  possession  sufficient  to  overcome  the  presumption  of  fraud, 
as  against  the  creditors  of  the  vendor,  and  when  that  is  question  for  the  jury,  see  Stull 
v.  Weigle,  (Pa.)  8  Atl.  Rep.  578 ;  Young  v.  Poole,  (Cal.)  13  Pac.  Rep.  492;  Cook  v.  Roch- 
ford,  (Cal.)  12  Pac.  Rep.  5(18,  and  note. 
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The  court  made  15  special  findings:  "  (1)  Defendant  Elling,  ever  since  1880, 
has  been  a  creditor  of  James  and  Robert  Kirkpatrick.  (2)  Defendant  Elling, 
in  October,  1885,  reduced  his  claim  against  said  James  and  Robert  Kirkpatrick 
to  a  judgment.  (3)  Said  judgment  is  still  unpaid  to  the  amount  of  $2,985. 
(4)  That  in  October,  1881,  said  James  and  Robert  Kirkpatrick  sold  to  plain* 
tiff,  Lydia  C.  Dodge,  twenty  head  of  horses  and  mares;  and  that  the  said 
horses  and  mares  thus  sold,  and  their  offspring,  are  the  same  property  men- 
tioned in  the  complaint.  (5)  That  the  plaintiff  and  Robert  Kirkpatrick  went 
into  the  corral  of  Kirkpatrick,  and  the  twenty  head  were  pointed  out  to  her. 
(6)  That  the  Kirkpatricks  owned  a  large  band  of  horses  branded  'K'on  left 
shoulder,  and  those  sold  to  plaintiff  had  this  brand  on  them.  (7)  That  the 
horses  bought  by  plaintiff  were  turned  out  on  the  range  with  the  rest  of  Kirk- 
patricks' horses,  and  continued  to  run  with  them  until  the  sheriff  levied  on 
them  in  July,  1886.  (8)  That  James  and  Robert  Kirkpatrick  have  at  all 
times,  and  continuously,  had  the  care,  control,  and  use  of  said  horses,  ever 
since  plaintiff  claims  to  have  bought  htem.  (9)  That  there  was  no  immedi- 
ate delivery,  or  continued  change  of  possession,  or  the  horses  mentioned  in 
the  complaint,  from  Kirkpatricks  to  the  plaintiff.  (10)  That  plaintiff's  brand 
was  put  upon  the  horses  in  the  spring  of  1884,  after  Kirkpatricks  had  made 
an  assignment  (11)  That  the  horses  mentioned  in  the  complaint  were,  by 
the  defendant  Jones,  levied  upon  and  taken  into  his  possession,  by  virtue  of 
a  writ  of  execution  in  the  case  of  Elling  v.  James  and  Robert  Kirkpatrick. 

!12)  That  the  plaintiff  replevied,  and  now  has  the  possession  of,  said  horses. 
13)  The  court  finds  that  the  plaintiff  paid  Kirkpatricks  twelve  hundred  dol- 
lars for  said  horses.  (14)  The  court  finds  that  there  was  and  is  a  constructive 
fraud  in  said  sale,  under  the  statute." 

There  is  no  controversy  but  that  the  appellant  bought  the  20  head  of  horses 
from  James  and  Robert  Kirkpatrick  in  October,  1881,  and  paid  $1,200  for 
them,  and  that  this  was  done  in  perfect  good  faith.  It  is  equally  admitted 
that  respondent  Elling  was  the  creditor  of  James  and  Robert  Kirkpatrick  in 
1880;  that  in  1885  he  put  his  claim  into  a  judgment,  and  in  July,  1886,  had 
an  execution  issued,  and  levied  upon  the  20  horses  sold  to  the  appellant  in 
1881,  and  the  increase  therefrom,  amounting  to  20  more;  and  the  only  ques- 
tion is,  was  the  sale  made  by  the  Kirkpatricks  to  the  appellant  void,  under 
the  above  statute,  for  want  of  an  immediate  delivery,  and  followed  by  an  act- 
ual and  continued  change  of  possession,  as  required  by  said  statute?  Said 
section  169,  p.  436,  Rev.  St.  Mont.,  is  as  follows,  to-wit:  "Every  sale  made 
by  a  vendor  of  goods  and  chattels  in  his  possession,  or  under  his  control, 
*  *  *  unless  the  same  be  accompanied  by  the  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued  change  of  possession,  of  the  thing  sold  and 
assigned,  shall  be  conclusive  evidence  of  fraud,  as  against  the  creditors  of 
the  vendors.  *  *  *  "  The  court  below  found  that  there  was  no  immedi- 
ate delivery,  or  actual  and  continued  change  of  possession,  of  the  horses 
mentioned  in  the  complaint,  from  the  Kirkpatricks  to  the  appellant.  This 
finding  is  a  conclusion  of  law  from  the  facts  found,  or,  rather,  it  is  an  ulti- 
mate fact  which  the  law  concludes  from  the  facts  and  circumstances  sur- 
rounding the  sale.  A  delivery  is  a  question  of  act  and  intent, — a  mixed 
question  of  fact  and  law.  All  the  facts  attending  the  sale  are  not  in  the 
special  findings  of  the  court.  When  the  horses  were  picked  in  the  corral, 
and  sold  to  the  appellant,  a  bar  was  branded  on  those  sold,  under  the  K,  and 
then  they  were  turned  out  on  the  range,  with  the  horses  of  Kirkpatrick,  and 
there  was  a  bill  of  sale  executed  and  delivered  to  appellant. 

No  particular  act  or  formal  ceremony  is  necessary  to  make  a  delivery  in  law. 
Any  act  done,  coupled  with  the  intent  to  change  the  ownership,  which  has  the 
effect  to  change  the  dominion  over  the  thing  sold  to  the  buyer,  is  a  delivery. 
Any  small  chattel,  capable  of  being  handled,  may  be  delivered  by  handing  it 
to  the  buyer,  as  selling  goods  across  the  counter  in  a  store;  but  horses  are  not 
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capable  of  this  manual  kind  of  delivery.  We  think  when  the  bar  was  branded 
under  the  K,  so  that  the  appellant's  horses  could  be  distinguished  from  that 
of  the  Kirkpatricks,  and  they  were  turned  out  on  the  range,  those  acts  were 
done  with  the  intent  to  transfer  the  ownership  and  dominion  over  these  horses 
to  the  appellant.  When  they  were  on  the  range,  the  actual  possession  was  in 
no  one.  The  range  was  common  pasturage  for  everybody,  and  the  construct- 
ive possession  accompanies  the  title,  and  was  in  the  appellant.  What  more 
could  have  been  done  to  constitute  a  delivery?  The  law  does  not  require  a 
proclamation  of  delivery  to  be  made,  nor  that  these  horses  should  be  tempo- 
rarily separated  from  the  others,  or  put  in  a  corral  or  inclosure.  All  that  was 
necessary  to  be  done  was  done.  There  was  a  permanent  identification  of  her 
horses,  and  the  relations  of  the  parties  to  these  horses  were  changed.  But 
when  this  was  done,  they  were  turned  out  of  Kirkpatricks'  corral,  and  went  off 
on  the  range  thus  severing  all  connection  between  them  and  their  former  owner. 
By  this  there  was  an  unmistakable  delivery  and  actual  change  of  possession. 
We  do  not  review  the  findings  of  fact  by  the  court  in  coming  to  this  conclusion; 
the  facts  are  not  disputed.  But  we  hold,  whether  the  facts  found  constitute  a 
delivery  is  a  question  of  law,  and  that  the  court  erred  in  its  conclusion  of  law 
when  it  found  there  was  no  immediate  delivery.  The  question  as  to  whether 
there  was  such  a  venting  as  the  statute  contemplates,  does  not  enter  into  this 
discussion.  The  horses  were  not  vented  in  any  sense  of  that  word.  The  ef- 
fect of  putting  the  bar  under  the  X  was  to  distinguish  them  from  the  horses 
of  the  vendors,  and  to  be  looked  to,  in  connection  with  other  facts,  to  deter- 
mine whether  there  was  a  delivery. 

But,  as  we  are  construing  the  statute  of  frauds,  above  referred  to,  perhaps 
it  would  be  well  to  further  notice  the  term  "delivery,"  as  used  in  the  author- 
ities. It  is  sometimes  used  to  denote  the  transfer  of  title.  Upon  the  subject 
of  constructive  possession,  Wait,  in  his  Actions  and  Defenses,  (volume  5, 
p.  574,)  says:  "A  sale  of  personal  property  must,  in  general,  be  accompa- 
nied by  a  change  of  possession  of  the  thing  sold.  The  law,  however,  does  not 
require  the  parties  to  a  sale  to  perform  acts  extremely  inconvenient,  if  not  im- 
possible, but  accommodates  itself  to  their  business,  and  the  nature  of  their 
property ;  and  therefore,  as  some  kinds  of  property  are  not  susceptible  of  im- 
mediate manual  delivery,  the  law  requires  only  such  delivery  and  change  of 
possession  as  the  nature  of  the  property  will  allow,  [citing  Long  v.  Knapp, 
54  Pa.  St.  514;  Bailey  v.  Ogden,  3  Johns.  399;]  and,  in  general,  the  assertion 
of  complete  authority  on  the  part  of  the  vendee,  by  acts  consistent  only  with 
ownership,  and  assented  to  by  the  vendor,  constitutes  a  sufficient  constructive 
delivery,  [citing  authorities.]"  The  circumstances  which  are  to  be  held  tan- 
tamount to  actual  delivery  ought,  however,  to  be  so  strong  and  unequivocal 
as  to  leave  no  reasonable  doubt  as  to  the  intent  of  the  parties.  Clark  v.  Dra- 
per, 19  N.  H.  419;  Cartwight  v.  Phoenix,  7  Cal.  281.  "Selecting  and  mark- 
ing sheep  in  possession  of  a  third  party,  who  is  desired  to  retain  possession  of 
them  for  the  purchaser,  is  a  sufficient  delivery  to  complete  the  sale,  and  pass 
the  property.  Barney  v.  Brovm,  2  Vt.  374.  And  when  the  seller  pointed 
out  certain  cattle  of  his,  which  were  running  with  others  in  a  pasture,  and 
designated  their  price,  which  the  purchaser  agreed  to  take  as  they  were,  and 
at  the  stipulated  price,  it  was  held  that  this  constituted  a  delivery  of  the  cat- 
tle.   Brown  v.  Wade,  42  Iowa,  647;  Sutton  v.  Ballon.  46  Iowa,  517. 

But  it  is  needless  to  multiply  authorities  on  this  subject.  The  facts  found 
and  admitted  are:  (1)  Sale  of  the  horses  to  appellant  by  James  and  Robert 
Kirkpatrick;  (2)  price  paid,  and  bill  of  sale  executed  and  delivered;  (3)  bar 
branded  under  letter  K  on  horses  sold;  (4)  turned  out  of  corral  of  vendors 
upon  the  "range;"  (5)  they  were  range  horses;  (6)  all  this  done  within  one 
hour.  We  hold  that  this  constitutes  an  immediate  delivery  and  actual  change 
of  possession. 

The  court  below  found  that  James  and  Robert  Kirkpatrick  have  at  all  times, 
and  continuously,  had  the  care,  control,  and  use  of  said  horses,  ever  since 


Digitized  by 


Google 


710  PACIFIC  BETORTEB.  [Mont. 

plaintiff  claims  to  have  bought  them.  The  appellant,  in  her  assignment  of 
errors,  says  that  this  finding  is  not  justified  by  the  evidence,  and  is  against 
the  law.  The  statute  provides  that  this  change  must  be  "actual  and  con- 
tinued. "  When  the  title  to  a  chattel  is  in  a  person,  and  it  is  not  so  situated 
as  to  be  under  his  dominion,  and  is  in  the  actual  possession  of  no  one  else,  it 
is  said  to  be  in  his  constructive  possession.  The  horses,  when  in  the  corral 
of  the  Xirkpatricks,  under  their  immediate  dominion,  were  in  their  actual 
possession;  but  when  they  left  this  inclosure,  and  were  on  the  "range,"  they 
were  in  the  actual  possession  of  no  one,  but  in  the  constructive  possession  of 
the  owner.  Now,  if  we  are  right  in  our  conclusion  that  there  was  a  delivery 
and  a  change  of  possession,  and  that  the  horses,  when  on  the  "range,"  were 
in  the  constructive  possession  of  the  owner,  does  the  record  show  that  the 
vendors  of  the  appellant  regained  possession,  so  as  to  bring  this  transaction 
within  the  statute  of  frauds? 

But,  before  doing  this,  it  is  necessary  to  construe  the  meaning  of  the  wokds 
"continued  change."  Does  it  mean  that  the  chattel  sold  shall  never  again 
come  into  the  possession  of  the  vendor  without  being  subject  to  seizure  for 
his  debts?  Certainly  not.  If  this  was  the  correct  meaning  of  it,  the  law 
would  soon  stop  the  whole  machinery  of  trade,  and  no  one  would  dare  to  let 
his  vendor  have  the  possession,  ever  so  short  a  time,  of  any  chattel  he  may 
have  obtained  from  him.  The  purpose  of  the  statute  was  to  prevent  fraudu- 
lent and  colorable  sales,  made  to  hinder  and  delay  creditors,  in  which  the 
vendor  never  parts  with  the  thing  sold,  or,  if  he  does,  it  is  only  for  a  short 
time,  when  it  is  returned  to  him,  and  he  continues  to  use  and  enjoy  it.  Hence 
the  statute  provides  that  there  shall  be  an  "immediate"  delivery,  and  there 
shall  be  an  "actual"  change  of  possession,  and  this  change  shall  be  a  "con- 
tinued" one.  But  continued  how  long?  We  think,  for  a  reasonable  length 
of  time;  such  a  length  of  time  as  will  preclude  the  idea  that  the  sale  is  a  col- 
orable one.  To  give  this  statute  any  other  construction  would  be  to  convert 
its  beneficent  provisions  into  an  engine  of  injustice  and  oppression. 

In  the  case  of  Stevens  v.  Irwin,  15  Oal.  503,  the  supreme  court  of  the 
state  of  California,  in  construing  their  statute  of  frauds,  which  is  identical 
with  ours,  (Mr.  Justice  Baldwin  delivering  the  opinion  of  the  court,)  said: 
"In  this  controversy  as  to  what  the  true  common -law  rule  is,  the  legislature 
wisely  adopted,  by  statute,  the  construction  given  by  the  supreme  court  of 
the  United  States;  for  this  course  had  at  least  the  advantage  of  giving  to 
the  state  one  uniform  rule  in  all  courts  on  this  important  subject.  But  we 
apprehend  that  the  legislature  never  intended,  by  this  statute,  to  go  beyond 
the  extreme  rule  adopted  by  the  supreme  court  of  the  United  States,  and  the 
English  cases  on  which  that  rule  rests.  There  was  no  reason  of  policy  for 
such  extension ;  indeed,  such  extension  might  defeat,  in  some  degree,  the 
reason  for  adopting  the  federal  rule.  The  rule,  as  defined  by  our  statute,  is 
almost  in  the  language  of  that  given  in  the  cases  which  establish  the  rule 
in  England.  It  is  true,  some  stress  is  laid  on  the  words  *  actual  and  contin- 
ued change  of  possession;9  but  these  words  are  suggested  by  the  facts  and  prin- 
ciples of  the  decided  cases  referred  to.  The  word  <  actual '  was  designed  to  ex- 
clude the  idea  of  a  mere  formal  change  of  possession,  and  the  word  ♦contin- 
ued,' to  exclude  the  idea  of  a  mere  temporary  change.  But  it  never  was  the 
design  of  the  statute  to  give  such  extension  of  meaning  to  this  phrase, « con- 
tinued change  of  possession,'  as  to  require,  upon  a  penalty  of  a  forfeiture  of 
the  goods,  that  the  vendor  should  never  have  any  control  over  or  use  of  them. 
This  construction,  if  made  without  exception,  would  lead  to  very  unjust  and 
\  eiy  absurd  results.  The  vendor  would  never  become  trustee  of  the  goods 
without  their  being  forfeited  or  liable  for  his  debts.  If  a  livery-stable  keeper 
hired  a  horse  to  the  original  vendor,  it  would  be  liable  for  his  debts;  or,  if  a 
boarder  came  into  a  room,  the  furniture  might  be  liable  for  his  debts  if  he 
once  owned  it.  The  '  continued  change  of  possession,'  then,  does  not  mean  a 
continuance  for  all  time  of  this  possession,  or  a  perpetual  exclusion  of  all 


Digitized  by 


Google 


Mont.]  .  -odge  V.  JONES.  71V 

use  or  control  of  the  property  by  the  original  vendor.  A  reasonable  construc- 
tion must  be  given  to  this  language,  in  analogy  to  the  doctrine  of  the  courts 
holding  the  general  principles  transcribed  in  the  statute.  The  delivery  must 
be  made  of  the  property.  The  vendee  must  take  the  actual  possession.  That 
possession  must  be  open  and  unequivocal,  carrying  with  it  the  usual  marks 
and  indications  of  ownership  by  the  vendee.  It  must  be  such  as  to  give  evi- 
dence to  the  world  of  the  claims  of  the  new  owner.  He  must,  in  other  words, 
be  in  the  actual  relation  to  the  property  which  owners  of  goods  occupy  to 
their  property.  This  possession  must  be  continuous;  not  taken  to  be  sur- 
rendered back  again;  not  formal,  but  substantial.  But  it  need  not  necessa- 
rily continue  indefinitely,  when  it  is  bona  flde  and  openly  taken,  and  is  kept 
for  such  a  length  of  time  as  to  give  general  advertisement  of  the  status  of 
the  property,  and  the  claim  to  it  by  the  vendee." 

This  case  is  referred  to  and  approved  by  Sanderson,  G.  J.,  in  the  case  of 
Qodchaux  v.  Mulford,  26  Cal.  325. 

If  Robert  Kirkpatrick  merely  had  charge  of  the  horses  after  they  were  sold, 
as  an  agent,  and  held  them  openly  in  that  capacity,  it  may  well  be  doubted 
whether  that  would  bring  the  case  within  the  prohibition  of  the  statute, 
which  says  the  change  of  possession  must  be  continued.  In  the  case  in  26 
Cal.  already  cited,  the  court,  discussing  the  effect  of  putting  the  vendor  in 
possession  of  a  stock  of  goods,  to  sell  them  as  a  clerk,  says:  "Such  employ- 
ment is  undoubtedly  a  strong  circumstance  tending  to  show  that  there  has 
not  been  such  an  actual  change  as  the  statute  requires;  but  it  is  not  per  94 
a  fraud  which  admits  of  no  explanation.  As  is  well  said  by  counsel  for  the 
plaintiffs:  'A  hired  clerk  or  salesman  is  no  more  in  the  possession  of  the 
goods  of  his  employer  than  a  hired  laborer  is  in  possession  of  the  farm  on 
which  he  is  employed  at  work.'  The  employment  of  the  vendor  in  a  subor- 
dinate capacity  is  colorable  only,  and  not  conclusive  on  the  question  as  to 
whether  there  has  been  an  immediate  delivery,  and  an  actual  change  of  posses- 
sion. He  cannot  be  allowed  to  remain  in  the  apparently  sole  and  exclusive 
possession  of  the  goods  after  the  sale,  for  that  would  be  inconsistent  with  such 
an  open  and  notorious  delivery  and  actual  change  as  the  statute  exacts,  in 
order  to  exclude  from  the  transaction  the  idea  of  fraud.  But  if  it  be  appar- 
ent to  all  the  world  that  he  has  ceased  to  be  the  owner,  and  another  has  ac- 
quired and  openly  occupied  that  position;  that  he  has  ceased  to  be  the  princi- 
pal in  the  charge  and  management  of  the  concern,  and  become  only  a  suboi- 
dinate  or  clerk, — the  reason  of  the  rule  announced  in  the  statute  is  satisfied. 
The  immediate  delivery,  and  actual  and  continued  change  of  possession,  are 
the  ultimate  facts  by  which,  according  as  they  are  present  or  absent,  the 
statute  determines  the  legal  character  of  the  sale;  but  the  instruction  in  ques- 
tion makes  the  bare  employment  of  the  vendor  by  the  vendee,  in  a  subordi- 
nate capacity,  regardless  of  the  fact  whether  such  subordinate  capacity  is  open 
and  notorious  or  not,  the  ultimate  fact  by  which  the  statute  determines  the 
question  of  fraud;  whereas,  it  is  only  a  probative  fact  to  be  taken  into  ac- 
count in  determining  the  ultimate  facts  mentioned  in  the  statute,  and  by 
which  the  question  of  fraud  is  determined.  *  *  *  "  Warner  v.  Carlton, 
22  111.  424. 

Now,  let  us  see  what  evidence  there  is  to  support  the  finding  of  the  court 
below  that  the  possession  remained  with  the  vendors  of  the  appellant.  She 
says  she  left  the  horses  in  charge  of  the  Kirkpatricks,  and  went  to  Santa  Bar- 
bara, California,  to  spend  the  winter.  The  horses  were  cared  for  by  the  Kirk- 
patricks up  to  some  time  in  1884.  "In  that  year  I  received  a  letter  from  the 
Kirkpatricks  informing  me  that  they  were  intending  to  make  an  assignment 
for  the  benefit  of  their  creditors,  and  that  there  might  be  danger  to  my  horses, 
as  they  were  not  then  branded.  I  then  had  them  branded  with  the  *  apple ' 
brand  which  my  sister  had  caused  to  be  made  for  me.  My  reason  for  not 
branding  the  horses  at  the  time  of  the  purchase  of  them  by  me  from  the  Kirk- 
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Patricks  was  that  I  thought  it  very  cruel  to  do  so.  In  April,  1882,  when  I 
came  back,  I  saw  the  horses  nearly  every  day.  In  September,  1882,  I  went 
to  Lynn ,  Mass . ,  and  remained  there  nearly  two  years .  D u ring  that  time  Rob- 
ert Kirkpatrick  had  charge  of  the  horses  for  me.  At  the  time  I  bought  the 
horses  they  were  branded  with  the  letter  K  on  the  left  shoulder,  and  they  were 
vented  with  a  straight  bar  under  the  letter  K. " 

Robert  Kirkpatrick  testified:  "The  horses  were  sold  to  Miss  Dodge  in  1881. 
At  the  time  of  the  purchase  by  her  they  were  in  a  corral.  They  were  branded 
K  on  the  left  shoulder;  vented  them  by  putting  a  bar  under  the  K.  In  the 
spring  of  1882, 1  got  up  some  of  the  horses  with  our  brand  on  them.  During 
the  years  1882,  1883,  and  part  of  1884, 1  had  charge  of  the  horses.  We  put 
the  apple  brand  on  the  horses  in  1884.  Monroe  Mann  gave  us  contract  to 
breed  the  mares  to  the  stallions.  Know  the  gray  mare;  used  her.  Do  not 
remember  of  using  or  working  more  than  one  of  the  horses.  Allen  Black 
broke  a  five-year-old  horse,  at  my  request,  in  the  spring  of  1886.  They  were 
range  horses,— stock  horses.  In  1884,  Monroe  Mann  was  the  agent  of  Miss 
Dodge,  and  I  had  charge  of  the  horses  under  Mann's  direction." 

Mr.  Jones  testified  that  the  horses  were  in  charge  of  the  Kirkpatricks  from 
the  date  of  the  sale  or  assignment,  which  they  made  of  their  own  stock,  which 
was  in  1883. 

It  will  be  seen  from  the  testimony  that  the  horses  were  range  or  stock  horses. 
The  appellant  bought  them  in  October,  1881,  and  spent  the  winter  following 
in  California,  and  left  them,  not  in  the  possession  of  the  Kirkpatricks,  but  on 
the  range,  in  the  possession  of  no  one,  but  in  charge  of  her  vendors.  Robert 
Kirkpatrick  says  he  got  some  of  them  up  in  the  spring  of  1882,  and  that  is  the 
first  act  of  control  he  exercised  over  them,  so  far  as  the  record  discloses.  The 
sale  was  made  in  October,  1881 ;  there  was  delivery  and  change  of  possession, 
and  no  act  of  control  by  the  vendors  for  five  or  six  months  afterwards. 

1.  We  find,  then,  that,  as  a  matter  of  law,  from  the  facts  found  by  the 
court,  with  the  additional  facts  which  are  admitted,  that  there  was  an  imme- 
diate delivery  at  the  time  of  the  sale,  and  that  the  court,  in  concluding  that 
there  was  not,  from  the  facts  found  and  admitted  in  argument  before  us,  was 
in  error. 

2.  The  court  erred  in  finding  that  there  was  not  a  change  of  possession, 
when  he  found  the  fact  that  the  horses  were  turned  out  of  the  corral  of  the 
Kirkpatricks  on  the  "range." 

3.  The  court  below,  in  its  findings,  has  erroneously  concluded  that  there  was 
no  delivery,  and  no  change  of  possession,  and  necessarily  could  not  have  consid- 
ered whether  the  interval  occurred  between  the  severance  of  the  possession  of 
the  Kirkpatricks,  and  the  time  when  they  gained  the  possession,  if  they  did 
regain  it  at  all.  If  there  was  a  continued  change  of  possession  for  a  reason- 
able length  of  time,  then  they  might  retake  the  possession,  as  the  agent  of 
the  appellant,  without  being  obnoxious  to  the  statute  of  frauds.  The  ques- 
tion as  to  whether  there  was  a  regaining  of  the  possession,  and,  if  so,  when 
it  took  place,  and  the  nature  of  it,  and  whether  it  was  a  reasonable  time  after 
the  actual  change  of  possession  had  taken  place,  as  well  as  what  would  be  a 
reasonable  time,  under  the  circumstances,  are  all  questions  of  fact  for  the 
jury  upon  a  new  trial,  or  for  the  court,  if  it  sits  again  in  lieu  of  a  jury. 

Let  the  case  be  reversed,  and  remanded  for  a  new  trial  under  the  principles 
set  forth  in  this  opinion. 

(August  6,  1887.) 

Bach,  J.,  {dissenting.)  I  am  compelled  to  differ  from  the  majority  of  the 
court  in  this  case.  The  case  is  one  of  peculiar  hardship,  for  there  is  no  ques- 
tion of  fraudulent  intent,  or  fraud  in  fact.  In  my  view  of  the  evidence,  it  is 
a  case  which  is  governed  by  the  statute  concerning  fraudulent  conveyances, 
as  passed  by  the  legislature  of  this  territory,  which,  wisely  determining  to 
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avoid  the  conflicting  authorities  upon  this  question,  declared  that  the  pre- 
sumption of  fraud  was  conclusive,  as  to  creditors  and  puchasers  in  good  faith, 
when  a  sale  of  personal  property  was  not  followed  by  an  immediate  delivery, 
and  an  actual  and  continued  change  of  possession. 

While  I  do  not  dispute  the  rules  of  law  stated  in  the  prevailing  opinion,  I 
doubt  that  they  control  this  case.  There  cannot  always  be  a  manual  delivery, 
or  personal  and  definite  possession  of  property.  The  very  nature  of  certain 
classes  of  property  prevents  that;  and  there  can  be  no  force  in  the  rule  of  law 
that  would  seek  to  forbid  the  vendor  from  ever  having  the  possession  of  the 
property,  even  as  the  agent  of  the  vendee,  or  as  his  bailee  for  hire.  But  the 
delivery  of  the  property,  however  indefinite  it  may  be,  must  be  a  delivery  to 
the  vendee,  and  must  be  a  breaking  up  of  the  possession  of  the  vendor;  and 
the  possession  (to  quote  the  opinion  cited  by  the  learned  chief  justice,  Qod- 
chaux  v.  Mvlford)  "must  be  continuous;  not  taken  to  be  surrendered  back 
again;  not  formal,  but  substantial.1'  In  this  case  there  was  but  a  formal  de- 
livery, if  indeed  there  was  delivery  at  all,  to  the  vendee.  If  there  ever  was 
possession  in  the  vendee  at  all,  it  was  "taken  to  be  surrendered  back  again" 
immediately  to  the  vendor.  The  possession  of  the  property,  however  definite 
or  indefinite,  was  in  the  vendor,  and,  according  to  the  testimony  of  the  plain- 
tiff herself,  it  remained  in  the  vendor.  It  is  true  the  brand  on  the  horses  was 
changed,  but  it  was  not  vented,  and  the  brand  of  the  plaintiff  was  not  placed 
on  them  for  years  after  the  sale. 

It  is  my  opinion  that  the  testimony  of  the  plaintiff  shows  that  there  was 
no  actual,  "substantial"  change  of  possession  or  immediate  delivery  of  the 
property.     That  testimony  is  brief,  and  is  as  follows,  in  full: 

"Am  plaintiff  in  this  action.  Know  the  property  described  in  the  com* 
plaint.  Bought  it  in  the  fall  of  1881.  Took  a  bill  of  sale  of  it,  and  had  it  in 
my  possession.  The  signature  of  it  is  in  the  handwriting  of  Robert  Kirkpat- 
rick.  I  paid  #1,200  for  the  property.  Bought  the  horses  of  the  Kirkpat- 
ricks.  At  the  time  I  bought  them  they  were  driven  into  a  corral  with  a  lot 
of  other  horses.  The  horses  I  bought  were  shown  to  me;  the  price  for  each 
one  named.  I  took  those  which  suited  me,  and  they  were  then  driven  or 
turned  out  on  the  range  near  by  within  an  hour  afterwards.  Left  the  horses 
in  charge  of  the  Kirkpatricks,  and  went  to  Santa  Barbara,  California,  to  spend 
the  winter.  The  horses  were  cared  for  by  the  Kirkpatricks  up  to  some  time 
in  1884.  In  that  year  I  received  a  letter  from  the  Kirkpatricks  informing  me 
that  they  were  intending  to  make  an  assignment  for  the  benefit  of  their  cred- 
itors, and  that  there  might  be  danger  to  my  horses,  as  they  were  not  then 
branded.  1  then  had  them  branded  with  the  •  apple'  brand  which  my  sister 
had  caused  to  be  made  for  me.  After  that  I  made  Mr.  Monroe  Mann  my 
agent  to  look  after  my  horses,  but  he  was  not  prepared  to  take  care  of  them, 
and  Mr.  Robert  Kirkpatrick  has  had  almost  the  entire  control  of  said  horses 
until  they  were  levied  on  by  the  sheriff,  and  has  used  them  and  worked  some 
of  them;  and  Mr.  Kirkpatrick  has  had  the  most  of  the  care  and  control  of  said 
horses  all  the  time.  My  reason  for  not  branding  the  horses  at  the  time  of  the 
purchase  of  them  by  me  from  the  Kirkpatricks  was  that  I  thought  it  very 
cruel  to  do  so.  In  April,  1882,  when  I  came  back,  I  saw  the  horses  nearly 
every  day.  In  September,  1882,  I  went  to  Lynn,  Mass.,  and  remained  there 
nearly  two  years.  During  that  time  Robert  Kirkpatrick  had  charge  of  the 
horses  for  me.  At  the  time  I  bought  the  horses  they  were  branded  with  a 
*  K '  on  the  left  shoulder,  and  they  were  vented  with  a  straight  bar  under 
theK." 

If  there  was  a  substantial  change  of  possession,  as  evidenced  by  the  state- 
ment of  the  plaintiff,  it  would  be  difficult  to  imagine  any  case  which  would 
come  within  the  statute  relating  to  fraudulent  conveyances.  The  chief  jus- 
tice cites,  with  approval,  the  following:  "The  delivery  must  be  made  of  the 
property;  the  vendee  must  take  the  actual  possession;  that  possession  must 
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be  open  and  unequivocal,  carrying  with  it  the  usual  marks  and  indications  of 
ownership  by  the  vendee."  In  this  case,  was  the  possession  "unequivocal, 
carrying  with  it  the  usual  marks  and  indications  of  ownership  by  the  vendee?" 

There  never  was  any  delivery  of  any  kind.  The  vendee  never  had  the 
horses  in  her  actual  possession  for  one  moment,  and  the  constructive  posses- 
sion by  the  vendee,  if  any  there  was,  cannot  be  called  a  "substantial"  or  "un- 
equivocal" possession;  it  was  "taken  merely  to  be  surrendered  back  again." 
The  horses  were  in  the  possession  of  the  vendor  before  they  were  driven  to 
the  corral;  they  were  in  his  possession  in  the  corral;  they  were  driven  out 
of  the  corral;  and,  in  the  words  of  the  plaintiff,  they  were  turned  out  on  the 
range,  and  the  vendors  "  had  the  care  aud  custody  of  them  all  the  time. " 

So  much  for  the  possession.  What  change  was  there  which  would  "give 
evidence  to  the  world  of  the  claim  of  the  new  owner9"  They  were  in  the 
care  and  control  of  the  vendor;  they  were  on  the  same  range  that  they  had 
occupied  before  the  sale,  (which  in  this  country  is  no  slight  evidence;)  they 
were  never  out  of  possession  of  their  former  owner.  The  only  circumstance 
evidencing  a  change  was  the  addition  of  the  bar  to  the  K  brand.  This  was 
not  the  "usual  mark  of  ownership  of  the  vendee;"  and  it  did  not  "give  evi- 
dence to  the  world  of  the  claims  of  the  new  owner."  The  brand  K  with  a 
straight  bar  was  the  brand  of  no  one.  It  was  certainly  not  the  brand  of  the 
plaintiff.  Her  brand  was  the  "apple"  brand.  It  was  not  even  the  ventingof  the 
vendor's  brand,  which  might  have  been  prima  facie  evidence  of  a  chauge  of 
ownership,  and  thus,  perhaps,  notice  to  the  world  "of  the  claims  of  the  new 
owner."  Section  113,  p.  426,  Rev.  St.,  provides  that  the  venting  of  "such  orig- 
inal brand  shall  be  prima  facie  evidence  of  sale  or  transfer;"  and  that  section 
provides  what  shall  be  considered  a  "vent  brand,"  and  the  straight  bar  is  not 
one  of  the  modes  of  venting  an  original  brand.  It  is  true  the  plaintiff  testi- 
fies that  she  did  not  have  the  horses  branded  because  she  thought  it  very  cruel 
to  do  so;  but  it  is  doubtful  that  such  a  tender  sentiment  would  excuse  the 
performance  of  an  act  which  in  this  country  would  be  some  evidence  of  the 
"claims  of  the  new  owner,"  especially  when  that  sentiment  did  not  prevent 
her  from  assenting  to  the  branding  with  the  straight  bar  at  the  time  of  the 
sale,  or  to  the  branding  with  the  "apple"  brand,  when  she  was  warned  of  the 
assignment  by  the  vendors  for  the  benefit  of  their  creditors. 

To  briefly  state  the  points  I  would  make:  I  am  of  the  opinion  that  the  ex- 
pression, "immediate  delivery,  and  actual  and  continuous  change  of  posses- 
sion," must  be  interpreted  reasonably  and  fairly;  that  where  an  actual  deliv- 
ery cannot  be  had, — where  personal  possession  cannot  be  had, — the  delivery 
and  the  possession  may  be  constructive;  but  that  constructive  possession  must 
be  as  complete  as  possible  under  the  circumstances.  I  am  also  of  the  opinion 
that  the  character  of  the  delivery  and  possession  must  depend  upon  the  kind 
of  the  chattel  sold,  and  that  it  therefore  may  be  indefinite;  but,  however  defi- 
nite or  indefinite  the  delivery  and  possession  may  be,  it  must  be  a  delivery  to 
the  vendee.  And  I  cannot  agree  with  the  learned  chief  justice  either  as  to  the 
statement  of  fact,  or  as  to  the  statement  of  law,  in  that  portion  of  his  opinion 
which  reads  as  follows:  "The  appellant  bought  them  in  October,  1881,  and 
spent  the  winter  following  in  California,  and  left  them,  not  in  the  possession 
of  the  Kirkpa tricks,  but  on  the  range,  in  the  possession  of  no  onet  but  in  the 
charge  of  her  vendors. "  As  a  question  of  law,  it  is  impossible  to  conceive  of 
personal  property  being  "in  the  possession  of  no  one,"  unless  it  is  lost;  as  a 
question  of  fact,  the  plaintiff  says,  "Mr.  Kirkpatrick  has  had  most  of  the  care 
and  control  of  said  horses  all  the  time;"  and,  again,  "I  left  the  horses  in  charge 
of  the  Kirkpatricks,  and  went  to  Santa  Barbara."  Prior  to,  or  at  the  time  of, 
the  sale,  the  horses  were  in  the  constructive  possession  of  the  vendors;  while 
in  the  corral  they  were  in  the  actual  possession  of  the  vendors;  immediately 
thereafter  they  were  left  in  the  "charge,"  in  the  "care  and  control,"  of  the 
vendors,  and  they  were  therefore  again  in  the,  at  least,  constructive  posses- 


Digitized  by 


Google 


Mont.]  DODGE  V.  JONES.  716 

slon  of  the  vendee;  and  upon  no  occasion  did  she  perform  any  act  which  would 
give  evidence  to  the  nearest  possible  and  most  careful  observer  that  she  was 
"the  new  owner"  of  the  horses. 

The  cases  of  Stevens  v.  Irwin,  15  Cal.  503,  and  Godchaux  v.  Mulford,  26 
Cal.  325,  so  much  relied  upon  in  the  prevailing  opinion,  seem  to  me  to  be 
authority  for  this  dissenting  opinion;  and  that  seems  to  be  the  conclusion  of 
the  supreme  court  of  California  in  Woods  v.  Bugbey,  29  Cal.  467.  In  the  first 
opinion  delivered  in  the  last  cited  case  the  court  say,  (page  473,)  commenting 
on  the  former  cases:  "In  no  case  that  we  are  aware  of  has  the  supreme  court 
of  this  state  laid  down  a  rule  requiring  less  than  that  the  purchaser  must  have 
that  possession  which  places  him  in  the  relation  to  the  property  which  own- 
ers usually  are  to  the  like  kind  of  property."  And  again,  in  the  opinion  de- 
livered on  the  rehearing,  the  court  say,  commenting  on  the  same  case,  (page 
475:)  "The  plaintiff's  counsel  is  quite  mistaken  in  supposing  that  we  over- 
ruled Godchaux  v.  Mulford,  ex  necessitate,  by  anything  said  in  our  opinion 
in  this  case.  In  that  case,  it  is  distinctly  held  that  the  vendor  cannot  be  al- 
lowed to  remain  in  the  apparently  sole  and  exclusive  possession  of  the  goods 
after  the  sale;  for  that,  it  is  said,  would  be  inconsistent  with  such  an  open 
and  notorious  delivery  and  actual  change  as  the  statute  exacts,  in  order  to 
exclude  from  the  transition  the  idea  of  fraud. "  See,  also,  Hamilton  v.  Rus- 
sell. 1  Cranch,  310;  Tilson  v.  Terwilliger,  56  X.  Y.  274;  Sutton  v.  Balliu, 
46  Iowa,  518;  Dexter  v.  Parkins,  22  111.  144,  in  which  case  the  court  say, 
(page  146:)  "In  this  case,  the  evidence  does  not  show  any  delivery  of  the 
property  to  the  claimant  after  the  execution  of  the  bill  of  sale.  It  is  absolute 
on  its  face,  yet  the  property  remained  as  much  in  the  possession  of  Smallridge 
as  it  did  in  that  of  the  claimant,  after  as  before  its  execution.  Such  circum- 
stances are  not  evidence  of  fraud,  but  are  fraud  absolutely." 

The  learned  chief  justice  cites  as  authority  the  case  of  Warner  v.  Carlton, 
22  HI.  415.  In  that  case  the  court  say,  (page  424:)  "If  the  vendor,  after  the 
sale  without  a  delivery  of  the  goods,  were  to  remain  in  the  sole  and  exclusive 
possession,  it  would  amount  to  a  fraud  in  law;  but  such  is  not  the  evidence 
in  this  case.  No  evidence  showed  that  R.  H.  Carlton  (the  vendor)  was  in  the 
sole  and  exclusive  possession,  but  it  tended  to  show  that  he  was  acting  as  a 
clerk,  and  that  Tilfer  was  the  person  having  charge  of  the  concern,  and  was 
the  principal  in  its  management. "  Tilfer  was  the  representative  of  the  vendee. 
Inasmuch  as,  in  the  case  which  we  are  now  considering,  the  vendor  did  re- 
main "in  the  sole  and  exclusive  possession,"  and  that  he  did  have  the  charge 
of  the  property,  it  may  well  be  doubted  that  the  last  cited  case  is  an  authority 
sustaining  the  validity  of  the  sale  in  this  case;  more  especially,  when  we  con- 
sider the  language  of  the  same  court,  in  the  same  volume  of  reports,  as  cited 
in  Dexter  v.  Parkins,  supra. 

The  case  of  Sutton  v.  Ballou,  46  Iowa,  supra,  is  also  cited  in  the  prevail- 
ing opinion  as  authority  therefor.  The  following  statement  of  facts  is  taken 
from  the  opinion  of  Day,  C.  J.:  "The  evidence  tends  to  show  that,  before 
the  contract  of  purchase  was  made,  the  cattle  had  been  separated  from 
O' Harm's  (the  vendor's)  other  cattle  on  the  range,  by  his  son,  and  driven 
about  a  mile.  After  the  plaintiff  bought  them,  they  were  driven  twenty  or 
thirty  rods  on  the  range,  and  then  plaintiff  hired  O'Harra's  boy,  through  his 
father,  to  herd  them.  After  that  these  cattle  remained  with  others  owned  by 
O'Harra,  and  were  herded  on  the  prairie,  sometimes  by  this  boy,  and  some- 
times by  O'Harra's  other  children.  The  cattie  went  into  a  bunch  together, 
were  driven  up  at  night  by  the  boy,  and  O'Harra  frequently  went  out  in  the 
morning  to  look  after  them.  No  change  was  observable  in  the  manner  of 
keeping  the  cattle  until  O'Harra  left,  about  the  last  of  July.*  The  learned 
chief  justice  of  this  court  is  mistaken  when  he  says  that  the  Iowa  court  held 
the  sale  valid  as  against  creditors.  The  jury  had  held  the  sale  fraudulent  for 
want  of  delivery,  and  in  delivering  the  opinion,  Mr.  Chief  Justice  Day  says, 
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(page  519:)  "In  this  case  the  jury  might  well  find,  from  the  testimony, 
that  the  property  was  left  with  the  seller,  and  his  relations  to  it  remained 
unchanged,  so  far  as  the  world  could  know  from  the  acts  of  the  parties.  The 
verdict,  we  think,  therefore,  is  not  without  support  in  the  testimony."  And 
again,  on  page  521,  the  learned  judge  says:  "However  sufficient  these  facts 
might  be  as  between  the  parties  to  pass  the  title,  they  are  not  sufficient  under 
section  1923  of  the  Code,  so  long  as  the  vendor  was  allowed  to  retain  the  act- 
ual possession."  The  sale  was  held  to  be  void  as  against  a  subsequent  mort- 
gagee without  notice.  I  have  already  cited  this  as  an  authority  for  my  view 
of  this  case;  and  it  seem  to  me  to  be  conclusive,  although  not  so  strong.  The 
relation  of  the  Kirkpatricks  to  the  horses  remained  for  years.  There  was  no 
son  who  had  the  control,  but  that  control  was  in  the  vendors  directly. 

The  case  of  Brown  v.  Wade,  42  Icwa,  647,  is  also  cited.  There  was  no 
question  of  a  fraudulent  sale  in  that  case;  there  was  no  creditor  interested  in 
the  action.  The  point  in  that  case  was  whether  or  not  there  had  been  such 
a  delivery  as  to  take  the  contract  of  sale  out  of  that  section  of  the  statute  of 
frauds  which  refers  to  parol  executory  contracts.  Mr.  Chief  Justice  DkY 
wrote  the  opinion  in  that  case  also;  and  in  the  subsequent  case  of  Sutton  v. 
Ballou  he  briefly  draws  the  distinction  between  delivery  as  between  the  par- 
ties under  the  statute  of  frauds,  and  delivery  under  the  statute  concerning 
fraudulent  conveyances,  and  says,  (page  518:)  "Appellant  cites  and  relies 
upon  Brown  v.  Wade,  42  Iowa,  647.  That  case  involved  simply  a  question  of 
delivery  as  between  the  parties  to  the  contract." 

And  the  citation  from  5  Wait,  Act.  &  Def.,  as  follows:  "And  in  general 
the  assertion  of  complete  authority  on  the  part  of  the  vendee  by  acts  con- 
sistent only  with  ownership,  and  assented  to  by  the  vendor,  constitutes  a 
sufficient  constructive  delivery, " — refers  to  the  question  of  delivery  as  be- 
tween the  vendor  and  the  vendee,  as  to  compliance  with  the  statute  of  frauds 
relating  to  parol  contracts.  The  learned  author,  Mr.  Wait,  cites  as  his  au- 
thority section  311,  Story,  Sales,  and  the  language  used  is  a  quotation  from 
section  311.  That  section  (311)  is  a  portion  of  chapter  10,  Story,  Sales,  which 
treats  of  the  question  of  delivery  as  between  the  parties;  and  the  learned 
author,  at  the  very  outset  of  chapter  10,  (see  section  295,)  cautions  his  read- 
ers to  draw  the  distinctions.  In  section  295  he  says:  "There  are  four  differ- 
ent species  of  delivery:  First,  that  delivery  which  suffices  to  pass  the  title, 
so  that,  if  the  goods  be  destroyed,  the  loss  falls  upon  the  vendee,  which  will 
form  the  subject  of  the  present  chapter;  second,  that  delivery  which  suffices 
to  destroy  the  lien  of  the  vendor, "  etc.  It  is  evident  that  the  learned  author, 
Mr.  Story,  was  not  treating  of  the  question  of  delioery  under  the  statute  re- 
lating to  conveyances  fraudulent  as  to  creditors  and  subsequent  purchasers  in 
good  faith. 

And  so  in  the  case  of  Bailey  v.  Ogden,  3  Johns.  *399,  cited  in  the  prevail- 
ing opinion  of  this  court,  and  by  Mr.  Wait  in  support  of  his  quotation  from 
Story.  That  was  a  case  between  the  vendor  and  vendee,  involving  the  stat- 
ute of  frauds  relating  to  parol  executory  contracts.  Mr.  Chief  Justice  Kent 
delivered  the  opinion  of  the  court,  and,  at  the  very  commencement  of  his 
opinion,  says :  "  This  case  depends  upon  the  decision  of  two  general  questions: 
(1)  Was  there  a  note  or  memorandum  in  writing,  binding  upon  the  defend- 
ants, within  the  meaning  of  the  statute  of  frauds?  If  not,  then,  (2)  was  there 
a  delivery  of  the  sugars,  so  as  to  change  the  property,  and  throw  the  risk  of 
the  subsequent  loss  upon  the  defendants?" 

A  delivery  may  be  sufficient  to  satisfy  the  statute  of  frauds  relative  to  stat- 
utory parol  contracts,  and  yet  fall  far  short  of  satisfying  the  statute  against 
fraudulent  conveyances.  See  Story,  Sales,  §  279,  note  1.  See,  also,  citation 
from  Sutton  v.  Ballon,  supra. 

It  remains  only  to  consider  the  facts  in  the  two  cases  chiefly  relied  upon  by 
the  learned  chief  justice:  Stevens  v.  Irwin,  15  Cal.  503,  and  Qodctoux  v.  Mul* 
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ford,  26  Cai.  SI?.  The  facts  differ  essentially  from  the  facts  of  this  case.  In 
Stevens  v.  Irwin,  it  appears  (see  page  607)  that  the  vendee  had  the  exclusive 
possession  of  the  property  for  a  year  or  more.  In  Oodchaux  v.  Mulford  (page 
821)  the  facts  are  stated  to  be  as  follows:  The  sale  closed  on  December  16, 
1857,  by  the  execution  of  a  bill  of  sale,  and  a  lease  of  the  store-room,  from 
which  the  vendor's  sign  was  removed,  and  the  vendee's  sign  was  placed 
thereon.  A  person  by  the  name  of  Blum,  who  seems  to  have  had  no  connec- 
tion with  Kraft  (vendor)  in  any  way,  was  employed  by  the  plaintiffs  (vendees) 
to  take  immediate  possession  for  them.  He  did  so  take  possession,  and  re- 
tained it  until  one  Black  was  sent  up  by  them  from  San  Francisco,  who  re- 
mained there  until  the  goods  were  seized  by  the  sheriff,  in  February,  1858. 
After  the  sale,  Kraft  was  absent  some  three  weeks  in  San  Francisco,  but  at 
the  time  of  the  levy  by  the  sheriff  he,  together  with  one  of  the  plaintiffs  and 
Black,  was  in  the  store,  and  was  arranging  goods  in  a  show-case.  In  the  first 
case,  it  will  be  seen  that  the  vendor  did  not  resume  possession  until  a  year  or 
more  after  the  sale,  during  which  time  the  vendee  was  in  the  exclusive  posses- 
sion. In  the  second  case,  the  vendor  parted  with  the  possession  absolutely  for 
some  considerable  time,  parted  with  the  building  by  leasing  it,  his  sign  was 
removed  from  the  store,  and  the  vendee's  sign  was  placed  thereon,  and  the 
vendor  never  was  again  in  the  sole  and  exclusive  possession  of  the  property. 
These  facts  do  not  resemble  those  in  the  case  at  bar.  But  the  opinion  in  the 
case  of  Stevens  v.  Irwin,  507,  (cited  in  Godchaux  v.  Mulford,)  does  apply 
with  peculiar  force  to  this  case.  "The  delivery  must  be  made  of  the  prop- 
erty; the  vendee  must  take  the  actual  possession.  *  *  *  This  possession 
must  be  continuous;  not  taken  to  be  surrendered  back  again;  not  formal, 
but  substantial. " 

In  my  opinion,  therefore,  the  court  below  had  some  testimony  upon  which 
to  base  the  finding  that  there  was  no  immediate  delivery,  or  actual  and  con- 
tinued change  of  possession;  and  the  judgment  and  order  of  the  court  below 
should  be  affirmed. 


Lindley  v.  Davis  and  another. 

(Supreme  Court  of  Montana.    July  29,  1887.) 

1.  Partnership  Property — What  is — Conveyance  by  One  Partner  to  Another. 

Where  a  member  of  a  copartnership  conveyed  an  undivided  half  interest  in  fee- 
simple  in  a  house  and  lot  to  his  copartner,  who  thereupon  moved  into  it,  and  duly 
filed  and  recorded  his  declaration  claiming  it  as  a  homestead,  held  that,  it  being 
clear  that  it  was  not  the  intention  of  the  copartners  to  hold  the  property  as  assets 
of  the  partnership,  the  same  was  not  subject  to  the  doctrine  of  equitable  conver- 
sion, and  the  partners  held  the  realty  merely  as  tenants  in  common. 

2.  Homestead— Rioht  to— Tenant  in  Common. 

A  tenant  in  common,  being  an  owner,  within  the  meaning  of  the  Montana  home- 
stead law,  is  entitled  to  a  homestead  exemption.1 
Bach,  J.,  dissenting. 

Appeal  from  district  court,  Gallatin  county. 

Luce  cfe  Armstrong,  for  appellant.    /.  /.  Davis,  for  respondents. 

McConnell,  C.  J.  This  was  an  action  of  ejectment.  Respondents,  in 
their  answer,  disclaimed  as  to  a  part  of  the  premises,  and  set  up  homestead 
exemption  as  to  the  remainder.  Appellant,  in  his  replication,  denies  the  right 
of  respondents  to  homestead.  Trial  by  the  court,  sitting  instead  of  a  jury. 
Judgment  for  defendants,  and  appeal  in  error  by  plaintiff. 

There  seems  to  be  no  dispute  about  the  facts. "  Those  material  to  be  noticed 

'Respecting  the  title  necessary  to  support  a  claim  of  homestead  exemption,  see  Fitz- 
gerald v.  Fernandez,  (Cal.)  12  Pac.  Rep.  602 ;  King  v.  Goetz,  (Cal.j  11  Pac.  Rep.  656,  and 
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are  as  follows,  to- wit:  William  H.  Babcock  conveyed  an  undivided  half  in- 
terest in  fee-simple  to  the  disputed  premises — a  house  and  lot — to  respond- 
ent Will  F.  Davis,  June  3, 1881;  said  Babcock  having  the  fee-simple  title  to 
the  whole  of  it  prior  to  that  time.  Respondents,  Will  F.  Davis  and  Ollie  I. 
Davis,  were  intermarried  May  27,  1883,  and  began  to  occupy  said  house  and 
lot  as  their  home,  October  10, 1883,  and  made  formal  declaration  of  home- 
stead, November  17,  1883,  and  had  it  duly  recorded.  Nelson  Story  com- 
menced suit  against  W.  H.  Babcock  and  Will  F.  Davis,  as  partners,  under 
the  firm  name  and  style  of  Babcock  &  Davis,  and  sued  out  an  attachment,  and 
had  it  levied  on  said  house  and  lot,  November  28,  1883.  Said  Nelson  Story 
recovered  judgment  in  said  suit,  Septeml>er  26,  1884*  Appellant,  Lindley, 
purchased  of  Story  this  judgment.  Execution  was  issued  October  1, 1884,  and 
the  lot  sold  and  purchased  by  appellant,  who  took  a  sheriff's  deed.  Babcock 
and  Davis  were  partners  in  the  business  of  loaning  money  and  selling  real 
estate.  They  executed  partition  deeds  in  severalty  of  their  real  estate,  June 
3,  1884,  by  which  respondent  Will  F.  Davis  became  sole  owner  in  fee-simple 
of  the  house  and  lot  in  controversy,  but  after  the  levy  of  the  attachment,  No- 
vember 28, 1883.  While  Babcock  and  Davis  were  partners  they  held  the  title 
to  this  house  and  lot,  not  in  their  firm  name  of  Babcock  &  Davis,  but  in  their 
individual  names,  as  tenants  in  common.  After  Davis  became  the  sole  owner 
of  the  house  and  lot,  June  3, 1884,  he  filed,  and  had  duly  recorded,  another 
declaration,  claiming  homestead  therein.  Appellant  purchased  the  judgment 
of  Story,  and  the  house  and  lot,  at  sheriff's  sale,  with  full  notice  of  the  home- 
stead claim  of  respondent,  who  served  notice  of  his  claim  on  the  sheriff  be- 
fore the  sale,  which  notice  the  sheriff  read  at  the  time  of  the  sale.  It  is  con- 
ceded that  the  lot  does  not  contain  over  one-quarter  of  an  acre,  and  the  value 
of  the  house  and  lot  is  not  over  $2,400.  The  respondent,  as  the  head  of  a 
family,  occupied  and  claimed  the  house  and  lot,  which  are  situated  in  the  town 
of  Bozeman,  as  a  homestead,  from  October  10,  1883,  up  to  the  present  time. 

The  sole  question,  then,  is,  did  the  court  err  in  finding  that  the  respondents 
were  entitled  to  a  homestead  exemption,  under  the  foregoing  state  of  facts? 
The  rights  of  the  appellant  relate  to  the  time  of  the  reception  of  the  lien  of 
the  attachment.  The  respondents,  in  their  claim  of  a  homestead,  must  stand 
or  fall  upon  the  title  of  the  respondent  Will  F.  Davis  to  an  undivided  half  in- 
terest in  the  premises  in  controversy  at  that  time.  We  are  met  upon  the 
threshold  of  this  discussion,  with  this  question:  What  are  the  interests  of 
respondent,  Davis,  in  the  premises  in  controversy?  Were  they  partnership 
property?  If  so,  must  they  not  be  regarded  as  a  part  of  the  capital  stock  of 
the  concern,  and  as  personalty?  We  find  the  doctrine  upon  this  subject  very 
clearly  stated  in  the  case  of  Hewitt  v.  Rankin,  41  Iowa,  35:  "Real  estate 
held  by  a  partnership  is  to  be  regarded  as  the  property  of  the  firm,  as  to  the 
creditors  and  all  persons  dealing  with  it,  when  necessary  to  protect  their 
rights.  The  partner  is  to  be  regarded  in  such  cases  as  holding  only  an  inter- 
est in  the  stock  or  capital  of  the  partnership,  which  is  personal  property.  If 
the  business  of  the  firm  be  in  operation,  or  there  be  outstanding  liabilities 
against  them,  the  partners  have  not  an  interest  in  its  lands,  or  other  assets 
that  may  be  regarded  as  property.  Their  interest  is  in  the  stock  of  the  firm, 
— whatever,  upon  final  settlement,  may  be  due  them;"  citing  Meily  v.  Wood, 
71  Pa.  St.  488;    1  Wash.  Real  Prop.  (3d  Ed.)  574;    Lindl.  Partn.  463. 

The  conversion  of  real  property  into  personalty  is  a  device  of  equity,  in  or- 
der to  effectuate  the  settlement  of  partnerships.  The  rule  closes  when  the 
partnership  is  settled,  and  its  debts  are  paid.  The  partners  then  hold  their 
real  estate  as  tenants  in  common,  relieved  of  any  trust  in  behalf  of  the  part- 
nership. The  weight  of  American  authorities  sustains  this  doctrine.  Freem. 
Co-Tenancy,  §  118.  If  the  decision  of  this  case  rested  upon  the  doctrine  above 
stated,  then  the  respondents  cannot  be  allowed  a  homestead,  for  this  exemp- 
tion cannot  be  carved  out  of  personal  property.    The  fact  that  tenants  in 
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common  are  also  partners  does  not  of  itself  invest  the  realty  with  any  of  the 
characteristics  of  personalty;  nor  is  the  fact  that  it  was  paid  for  out  of  part- 
nership money  decisive  of  the  question.  Copartners  may  withdraw  realty 
from  the  partnership  for  the  purpose  of  holding  it  severally;  and  in  this  event 
they  become  simple  co-tenants  in  such  land.    Freem.  Go-Tenancy,  §  114. 

In  this  case,  Babcock  &  Davis  built  the  house  with  partnership  money,  in 
the  years  1880,  1881,  and  lived  in  it.  In  May,  1888,  Davis  married,  and  Oc- 
tober 10, 1883,  moved  with  his  wife  into  this  house,  for  the  purpose  of  making 
it  his  home.  On  November  11th  following,  he  filed  his  declaration,  claiming 
it  as  his  homestead,  and  had  it  duly  recorded.  This,  we  take  it,  was  a  public 
withdrawal  of  this  house  and  lot  from  the  partnership  assets,  and  a  dedication 
of  it  as  a  homestead,  Babcock,  by  his  silence  at  least,  consented  to  it,  and 
in  June.  1884,  in  confirmation  of  what  had  already  been  done,  he  executed  a 
deed  of  his  undivided  half  to  Davis.  We  think,  a3  a  matter  of  fact,  it  is  clear, 
from  the  proof  in  the  case,  that  it  was  not  the  intention  of  the  copartners, 
to  hold  this  house  and  lot  as  any  part  of  their  partnership  assets  or  stock  in 
trade,  but  to  withdraw  it,  if  it  ever  had  been  such,  that  Davis  might  have  it 
as  a  home.  This  dedication  of  the  place  as  a  homestead  was  made  before  the 
levy  of  the  attachment.  Story  had  full  knowledge  of  respondents1  claim 
when  he  sued  out  the  attachment,  and  so  had  Lindley,  the  appellant,  when  he 
purchased  the  judgment,  and  had  the  house  sold,  and  took  his  sheriff's  deed. 
There  is  no  pretext  that  the  firm  was  insolvent  at  the  time  this  homestead 
was  set  apart  and  claimed  as  such,  or  that  there  existed  equitable  grounds 
upon  which  it  should  be  subjected  to  the  payment  of  appellant's  judgment, 
notwithstanding  its  withdrawal  from  the  partnership  assets,  and  dedication 
to  the  purposes  of  a  homestead.  We  hold  that,  under  the  proof  in  the  rec- 
ord, Babcock  &  Davis  were  tenants  in  common  of  the  house  and  lot  in  con- 
troversy, and  the  question  is  whether  a  co-tenant  is  entitled  to  a  homestead 
exemption  under  our  law.  We  think  he  is,  and  that  the  judgment  of  the 
court  below  should  be  affirmed. 

This  case  was  heard  at  the  last  term  of  this  court,  and  reversed;  the  court 
holding  that  the  respondents  were  not  entitled  to  a  homestead.  6  Mont.  453, 
13  Pac.  Rep.  118.  The  learned  justice  who  wrote  the  opinion  placed  the  de- 
cision upon  the  ground  that  our  statute  granting  the  homestead  exemption 
was  taken  from  the  California  act,  and  the  courts  of  that  state  held  that  a  ten- 
ant in  common  in  land  was  not  entitled  to  the  homestead  exemption.  They 
had  so  held  before  the  passage  of  our  act,  and  this  was  a  sufficient  evidence  of 
what  the  legislative  will  was  in  the  passage  of  our  act.  This  court,  however, 
before  adjournment,  granted  a  rehearing  of  the  case,  and  vacated  the  order 
reversing  it,  and  continued  it  until  this  term.  This  case  is  now  before  us  for 
final  determination. 

The  decisions  of  the  different  courts  of  last  resort  in  the  several  states  and 
territories  are  in  hopeless  conflict, — some  of  the  judges  giving  to  the  language 
of  the  homestead  exemption  statutes  a  liberal  construction,  and  holding  ten- 
ants in  common  in  land  entitled  to  the  exemption ;  while  others,  giving  a  strict 
construction,  hold  that  they  are  not  entitled  thereto.  But  we  are  told  that  we 
are  bound  by  the  California  decisions  already  referred  to.  We  do  not  think 
so.  By  a  comparison  of  our  statute  with  that  of  Minnesota,  we  find  it  almost- 
a  verbatim  copy  of  the  Minnesota  law  on  the  subject  of  homestead.  There  iH 
no  mistaking  the  fact  that  the  draughtsman  of  our  statute  copied  it  from  the 
Minnesota  statute,  (St.  Minn.  498,  Revision  1866.) 

There  is  much  similarity  between  our  statute  and  that  of  California.  Our 
section  313  is  common  to  both  the  California  and  Minnesota  statutes;  but 
there  are  material  matters  about  which  they  widely  differ.  The  only  meas- 
ure of  the  homestead  is  its  value  under  the  California  act.  The  homesteader 
is  entitled  to  $5,000  worth  of  realty,  no  matter  where  situated,  or  for  what 
purpose  used.     Under  ouv  act,  if  the  homestead  is  land  used  for  agricultural 
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purposes,  and  not  in  any  town  plot,  city,  or  village,  160  acres  are  allowed, 
provided  its  value  does  not  exceed  $2,500 ;  or,  if  it  is  a  lot  in  a  town  plot,  city, 
or  village,  then  it  must  not  exceed  one-fourth  of  an  acre,  and  its  value  must 
not  exceed  $2,500.  The  homesteader  may  take  his  choice  of  the  farm  in  the 
country,  or  the  lot  in  town,  the  value  being  the  same.  These  are  precisely 
the  provisions  of  the  Minnesota  statute,  except  the  former  cannot  exceed  80 
acres,  and,  instead  of  one-fourth  of  an  acre  in  town,  it  says  one  lot.  The  at- 
tention of  the  court  was  not  called  to  the  Minnesota  statute  last  term,  nor 
did  it  have  the  whole  of  the  California  act  before  it. 

A  late  senator,  in  advocating  in  the  United  States  senate  the  adoption  of  a 
general  homestead  law,  said:  "Tenantry  is  unfavorable  to  freedom.  It  lays 
the  foundation  of  separate  orders  in  society,  annihilates  the  love  of  country, 
and  weakens  the  spirit  of  independence.  The  tenant  has,  in  fact,  no  coun- 
try, no  hearth,  no  domestic  altar,  no  household  god.  The  freeholder  is  the 
natural  supporter  of  a  free  government,  and  it  should  be  the  policy  of  repub- 
lics to  multiply  their  freeholders,  as  it  is  the  policy  of  monarchies  to  multiply 
their  tenants." 

The  homestead  exemptions  are  not  in  derogation  of  the  common  law;  hence 
this  is  no  reason  why  they  should  be  strictly  construed.  By  the  common  law, 
a  man  could  only  have  satisfaction  of  goods,  chattels,  and  the  present  profits 
of  land,  but  not  of  the  lands  themselves.  3  1)1.  Comm.  418;  Thomp.  Homest. 
&  Ex.  §  2  et  seq.  We  think  our  statute  should  be  liberally  construed.  Our 
statute  provides  that  "a  homestead,  consisting  of  any  quantity  of  land,  not 
exceeding  160  acres,  used  for  agricultural  purposes,  and  the  dwelling-house 
thereon,  and  the  appurtenances  to  be  selected  by  the  owner  thereof,  and  not 
included  in  any  town  plot,  city,  or  village;  or,  instead  thereof,  at  the  option 
of  the  owner,  a  quantity  of  land  not  exceeding  in  amount  one-fourth  of  an 
acre,  being  within  a  town  plot,  city,  or  village,  and  the  dwelling-house  and 
its  appurtenances,  owned  and  occupied  by  any  resident  of  the  territory,"  etc. : 
"provided,  said  homestead  shall  not  exceed  in  value  the  sum  of  $2,500." 
Iiev.  St.  101,  §  311.  It  will  be  seen  that  the  homestead  is  dedicated  to  the 
owner;  the  language  of  the  statute  being,  "owned"  and  "occupied"  by  any 
resident.  To  aid  us  in  arriving  at  its  meaning,  we  quote  section  315.  It 
provides  that  "any  person  owning  and  occupying  any  dwelling-house  on  land 
not  his  own,  which  land  he  shall  be  rightfully  in  possession  of  by  lease  or 
otherwise,  and  claiming  such  house  as  his  homestead,  shall  be  entitled  to  the 
exemption  of  such  house."  The  statute  says  the  head  of  a  family  owning 
and  occupying  a  house,  on  land  not  his  own,  but  which  he  is  lawfully  in 
possession  of,  shall  have  the  benefit  of  it.  He  need  have  no  title  to  any  part 
of  the  land.  And  the  other  section  gives  the  homestead  in  land  and  houses 
to  the  owner  and  occupier  of  them  without  qualification.  He  need  not  be  the 
sole  owner,  nor  does  it  prescribe  the  character  of  the  title,  whether  equitable 
or  legal.  The  statute  does  not  say  to  him  who  owns  the  entire  estate  in  the 
lands,  but  to  him  who  owns  and  occupies  it;  leaving  it  to  the  court  to  say 
when  the  head  of  a  family  is  the  owner.  "The  word  'owner,'  within  the 
meaning  of  the  homestead  and  exemption  law,  and  even  in  the  case  of  certain 
criminal  offenses,  includes  all  who  have  a  claim  or  interest  in  the  property, 
even  though  it  is  an  undivided  interest,  or  falls  short  of  absolute  ownership 
in  fee."    Lozo  v.  Sutherland,  38  Mich.  168;  Thomp.  Homest.  &  Ex.  §  174. 

As  already  stated,  the  courts  of  California  have  held  that  tenants  in  com- 
mon are  not  embraced  by  this  term,  "owner."  The  first  case  in  which  this 
doctrine  was  held  is  that  of  Wolf  v.  Fleischacker,  5  Gal.  244;  and  upon  this, 
and  this  alone,  all  the  others  are  founded.  Kellersberger  v.  Kopp,  6  Cal.  564; 
Bishop  v.  Hubbard,  23  Cal.  514:  Blias  v.  Verdugo,  27  Cal.  419;  Seaton  v. 
Son,  32  Cal.  481,  and  Carroll  v.  Ellis,  63  Cal.  441.  The  leason  given  for  all 
these  decisions  is  thus  briefly  laid  down  in  the  case  of  Wolf  v.  Fleischacker* 
to-wit:  "The  statute  did  not  contemplate  that  homesteads  should  be  carved 
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out  of  land  held  in  joint  tenancy  or  tenancy  in  common,  because  it  has  not 
provided  any  mode  for  their  separation  and  ascertainment.  All  of  the  ques- 
tions of  excess  of  value,  appraisement,  and  division  between  debtor  and  cred- 
itor, would  arise  only  to  give  complexity  to  a  state  of  facts  for  which  no  pro- 
vision of  the  statute  seems  to  be  adequate,  and  would  force  into  litigation,  or, 
at  least,  into  care  and  trouble,  the  innocent  co-tenants,  who  would  be  thus 
subjected  to  annoyance  without  any  fault  of  their  own.1' 

There  is  no  pretense  that  the  word  "owner"  cannot  be  applied  to  a  tenant 
in  common.  There  is  no  pretense  that  he  cannot  lawfully  occupy  all  and 
every  part  of  the  premises,  to  the  exclusion  of  all  the  world  except  his  co-ten- 
ants, but  a  plea  of  want  of  adequate  means  to  set  apart  the  homestead,  and 
the  inconvenience  of  it.  We  cannot  see  the  force  of  these  reasons.  Why 
cannot  160  acres,  or  the  fourth  part  of  an  acre,  more  or  less,  be  as  easily  set 
apart  to  a  co-tenant  as  to  the  owner  of  the  entirety?  To  meet  this  very 
construction,  the  legislature  of  California,  in  1868,  passed  an  act  extending 
the  homestead  exemption  to  joint  tenants  or  tenants  in  common;  but  made 
no  provision  whatever  for  carving  the  homestead  out  of  such  interests,  leav- 
ing it  to  be  set  apart  under  the  same  provisions  of  law  which  the  court 
said  are  not  adequate.  St.  Gal.  1867-68.  The  California  court  having  an- 
nounced, in  the  case  of  Wolf  v.  FleischacTcer,  the  doctrine  that  a  tenant  in 
common  could  not  take  homestead  exemption,  applied  it  to  a  case  in  which 
the  husband  and  father,  his  wife  and  child,  were  tenants  in  common,  and 
living  on  the  land  so  held  as  their  homestead,  and  denied  them  this  exemption. 
In  another  case  a  head  of  a  family,  supposing  that  he  had  a  good  title  to  all 
of  his  land,  lost  all  of  his  exemption  because  it  turned  out  that  his  title  was 
defective  to  one  undivided  eighteenth  of  it.  And  in  still  another  case,  the 
head  of  a  family  sold  an  undivided  interest  in  his  homestead,  and  it  was  held 
that  he  thereby  lost  his  exemption.  And  thus  it  worked,  until  the  legislature 
passed  the  act  alluded  to. 

In  commenting  upon  the  above  reasons,  the  supreme  court  of  Minnesota 
said:  "In  setting  off  the  homestead  between  the  claimant  and  his  creditor,  the 
rights  of  third  persons  are  not  considered,  nor  does  it  matter  that  a  portion 
selected  by,  and  set  off  to,  the  claimant,  as  between  him  and  the  creditor,  may, 
in  a  subsequent  controversy  between  the  claimant  and  some  third  person,  be 
lost  forever.  The  object  of  the  statute  is  not  to  vest  in  the  claimant  an  as- 
sured title  to  the  portion  set  off,  but  to  protect  that  portion  from  levies  and 
sales  under  judgments.  When  there  is  the  requisite  ownership  and  occu- 
pancy in  that  portion  set  off,  it  cannot  be  material  that  such  ownership  and 
occupancy  may  be  subsequently  defeated,  as  by  foreclosure  of  a  lien  already 
attached,  or  re-entry  for  condition  broken,  or  the  like."  Kaser  v.  Haas,  27 
Minn.  409,  7  N.  W.  Kep.  824. 

The  setting  apart  of  the  homestead,  as  between  the  debtor  and  his  creditor* 
does  not  affect  the  rights  of  the  co-tenant.  His  title  to  his  undivided  inter- 
est, and  his  right  of  entry  and  joint  occupancy  with  the  homesteader,  are  not 
impaired.  Because  he  may  enter  and  occupy  the  homestead  with  him,  seems 
to  us  a  very  unsatisfactory  reason  to  be  given  for  depriving  the  debtor  of  his 
home.  Nor  can  we  see  that  any  change  whatever  is  made  in  the  relations  of 
the  co-tenants  to  the  realty  owned  by  them  by  setting  apart  to  one  of  them  a 
homestead  therein.  The  homesteader  gets  only  his  interest  in  the  land,  sub- 
ject to  all  the  rights  of  the  other  tenant,  and  with  all  the  risk  of  losing  his  im- 
provements upon  partition.  But  what  concern  is  this  of  the  creditor?  The 
law  will  not  presume  that  the  tenant,  enjoying  his  homestead  exemption, 
will  usurp  the  rights  of  his  co-tenant,  and  thus  produce  litigation  and  incon- 
venience. 

We  close  this  discussion  with  a  pertinent  criticism  upon  the  doctrine  that 
a  tenant  in  common  is  not  entitled  to  a  homestead  exemption,  made  by  Mr. 
Freeman  in  his  work  on  Tenancy  &  Partition,  §  54:  "But  we  see  no  sufficient 
v.l4p.no.l2— 46 
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reason,  even  in  the  absence  of  statutes  directly  bearing  upon  the  subject,  for 
holding  that  a  general  homestead  act  does  not  apply  to  lands  held  in  co-ten- 
ancy. The  fact  that  a  homestead  claim  might  savor  of  such  an  assumption 
of  an  exclusive  right  as  is  inconsistent  with  the  rights  of  the  other  co-tenant, 
and  that  the  maintenance  of  such  claim  might  interfere  with  proceedings  for 
partition,  form  no  very  satisfactory  reason  for  denying  the  exemption.  If  the 
rights  of  the  other  co-tenant  are  threatened  or  endangered,  he  alone  should  be 
permitted  to  call  for  protection  and  redress.  The  law  will  not  sanction  any 
use  of  the  homestead  in  prejudice  of  his  rights.  But  as  long  as  his  interests 
are  respected,  or  so  nearly  respected  that  he  feels  no  inclination  to  complain, 
why  should  some  person  having  no  interest  in  the  co-tenancy  be  allowed  to 
avail  himself  of  the  law  of  co-tenancy  for  his  own,  and  not  for  a  co-tenant's, 
gain?  The  homestead  laws  have  an  object  perfectly  well  understood,  and  in 
the  promotion  of  which  courts  may  well  employ  the  most  liberal  and  humane 
rules  of  interpretation.  This  object  is  to  assure  to  the  unfortunate  debtor, 
and  his  equally  unfortunate,  but  more  helpless,  family,  the  shelter  and  influ- 
ence of  home.  A  co-tenant  may  lawfully  occupy  every  parcel  of  the  lands  of 
the  co-tenancy.  He  may  employ  them,  not  merely  for  cultivation,  or  for 
other  means  of  making  profits,  but  may  also  build  houses  and  barns,  plant 
shrubs  and  flowers,  and  surround  himself  with  all  the  comforts  of  home. 
His  wife  and  children  may,  of  right,  occupy  and  enjoy  the  premises  with  him. 
Upon  the  land  of  which  he  is  but  a  part  owner,  he  may,  and  in  fact  he  fre- 
quently does,  obtain  all  the  advantages  of  a  home.  These  advantages  are 
none  the  less  worthy  of  being  secured  to  him  and  his  family  in  adversity  be- 
cause the  other  co-tenants  are  entitled  to  equal  advantages  in  the  same  home. 
That  he  has  not  the  whole,  is  a  very  unsatisfactory  and  a  very  inhumane  rea- 
son for  depriving  him  of  that  which  he  has." 

We  are  all  supported  in  these  views  by  the  following  authorities:  Tarrant 
v.  Swain,  15  Kan.  147;  Kaser  v.  Haas,  27  Minn.  406, 7  K.  W.  Rep.  824;  Mo- 
Clary  v.  Bixby,  36  Vt.  258;  Thorn  v.  Thorn,  14  Iowa,  54;  Lozo  v.  Suther- 
land, 38  Mich.  169;  Hornw.  Tufts,  39  N.  H.  478;  Greenwood  v.  Maddox,  27 
Ark.  660. 

Let  the  case  be  affirmed,  with  costs. 

(August  9,  1887.) 

Bach,  J.,  (dissenting.)  The  former  decision  in  this  case,  reported  in  6 
Mont.  453, 13  Pac.  Hep.  118,  was  based  upon  the  theory  that  our  homestead 
laws  were  taken  from  the  laws  of  California,  and  were  therefore  to  be  inter- 
preted in  harmony  with  the  decisions  of  California  prior  to  the  time  of  their 
adoption.  Although  some  of  the  sections  closely  resemble  some  provisions  of 
the  laws  of  Minnesota,  I  am  still  of  the  opinion  that  the  whole  spirit  of  our 
exemption  laws  is  based  upon  the  laws  of  California.  Upon  that  point  refer- 
ence is  made  to  the  former  decision.  In  basing  that  decision  upon  the  well- 
known  rule  of  interpretation  of  statutes,  I  was  governed  by  the  desire  to 
throw  as  little  doubt  as  possible  upon  the  exemptions  elsewhere  provided  for 
by  our  Code,  and  by  the  firm  conviction  that  the  decisions  of  California  were 
sound  in  principle,  and  in  accord  with  the  current  of  authorities.  Even 
though  our  homestead  laws  were  taken  from  those  of  Minnesota,  the  decisions 
of  that  court  cannot  be  said  to  be  binding  upon  us;  because  they  were  not 
rendered  until  after  our  legislation  had  adopted  the  sections  referred  to. 

It  is  a  well-known  rule  of  law  that  a  firm  cannot  be  the  grantees  in  a  deed. 
The  law  recognizes  no  such  name  as  Jones  &  Co.  The  deed  must  be  to  the 
individual  partners.  The  legal  title,  in  such  case,  would  be  in  those  only 
whose  names  are  mentioned ,  subject  to  equitable  rights  of  the  others.  Winter 
v.  Stock,  29  Cal.  407;  citing  Arthur  v.  Weston,  22  Mo.  378;  McCauley  v. 
Ftdton,  44  Cal.  355. 
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It  is  also  a  well-known  rule  of  law  that  partnership  real  estate  may  stand 
in  the  name  of  one  partner,  or  it  may  stand  in  the  name  of  each  of  the  part- 
ners. In  either  case,  the  firm  would  own  the  real  estate,  if  it  came  within 
the  rule  of  law  which  makes  real  estate  assets  belonging  to  the  partnership. 
Babcock  himself  recognizes  that  rule  in  his  testimony.  Speaking  of  the  deed 
from  himself  to  Davis,  dated  June  3,  1881,  he  says:  "Davis  virtually  owned 
a  half  interest  in  said  premises  before  a  deed  was  given  for  it. "  So  there  can 
be  but  little  importance  in  the  fact  that  the  property  stood  in  the  name  of  the 
copartners.  In  whatever  way  it  stood,  it  was  firm  property.  In  the  first 
part  of  the  prevailing  opinion,  the  deed  from  Babcock  is  described  as  though 
it  was  a  conveyance  to  Davis  of  a  half-interest  in  the  premises  in  dispute 
only, — a  house  and  lot.  It  was  in  fact  a  conveyance  of  an  interest  in  a  much 
larger  tract  of  land;  it  comprised  all  the  land  of  the  partnership.  Davis  & 
Babcock  were  partners  in  the  business  of  buying  and  selling  real  estate.  This 
made  the  property  partnership  property.  This  is  conceded  by  the  learned 
chief  justice,  who  also  states  the  rule  of  law  to  be  that  a  homestead  cannot 
be  carved  out  of  real  estate  owned  by  partners  as  partnership  property;  but 
he  states  that  the  property  was  withdrawn  from  the  partnership  by  consent, 
and  that  then  the  partners  became  co-tenants  merely. 

I  presume  that  undoubtedly  partners  may  withdraw  real  estate  from  the 
firm,  and  that  it  would  then  be  the  property  of  the  individuals  of  the  firm; 
but  it  is  in  respect  to  such  a  withdrawal  that  my  opinion  differs  from  the 
opinion  of  a  majority  of  the  court.  The  learned  chief  justice  bases  the  theory 
that  the  property  in  question  was  withdrawn  from  the  partnership  upon  the 
following  grounds:  (a)  Babcock  and  Davis  lived  in  it  from  1880  to  1881. 
(6)  In  May,  1883,  Davis  married,  and  in  October,  1883,  Davis  and  family 
moved  into  the  house,  (c)  On  November  17,  1883,  Davis  fiied  and  recorded 
his  declaration  of  homestead, — all  of  which  the  learned  chief  justice  concludes 
was  a  public  withdrawal  from  the  partnership  assets, — with  (d)  Babcock' s 
consent  to  it  by  his  silence,  and  that  he  confirmed  this  in  June,  1884,  by  a 
deed  to  Davis. 

I  wish  to  carefully  examine  these  facts: 

(a)  Why  should  not  Babcock  &  Davis  occupy  their  firm  property  when 
there  are  no  other  tenants  for  it?  We  will  see  that,  just  prior  to  the  marriage 
of  Davis,  a  certain  Mr.  Bogert  was  occupying  the  property. 

(b)  The  fact  that  Mr.  Davis  and  family  moved  into  the  house  was  not  neces- 
sarily adverse  to  the  claims  of  the  partnership.  Davis  merely  became  a  ten- 
ant of  the  property,  was  liable  for  rent  to  the  firm  as  landlord,  upon  an  im- 
plied agreement  to  pay  the  reasonable  rent  therefor.  See  Lindl.  Partn.  *652, 
note;  Stoughton  v.  Lynch,  2  Johns.  Ch.  209. 

(c)  The  recording  of  the  declaration  is  not  shown  to  have  been  known  to 
Babcock,  who,  therefore,  had  no  actual  notice  thereof.  That  notice  was  dated 
November  17,  1883,  and  the  attachment  under  which  plaintiff  claims  was 
levied  on  November  28, 1883,  so  that  his  silence  was  only  of  11  days'  duration, 
and,  as  we  shall  see,  it  was  the  silence  of  ignorance,  and  not  acquiescence. 
Neither  can  it  be  said  that  Babcock  had  constructive  notice  of  the  declaration 
of  homestead,  (1)  because  there  is  no  provision  in  our  statutes  for  recording 
such  a  declaration,  (2)  because  Babcock  was  not  bound  to  look  for  it,  as  he 
was  not  a  subsequent  purchaser  or  incumbrancer. 

(d)  As  to  Babcock' s  acquiescence.  He,  as  we  have  just  seen,  had  neither 
actual  nor  constructive  notice  of  the  filing  of  the  declaration.  Neither  did  he 
have  any  notice  that  Davis  was  even  living  on  the  place  with  his  family. 
Babcock  testifies  as  follows:  "Mr.  Bogert  occupied  it  when  I  went  away, 
which  was  in  January,  1883,  and  Mr.  Davis  occupied  it  when  I  came  back. 
I  think  I  returned  in  January,  1884."  It  will  be  seen,  then,  that,  when  Bab- 
cock left  the  country,  Davis  and  family  did  not  occupy  the  house,  and  that 
before  his  return  the  attachment  was  filed.    Neither  was  the  deed  a  confirma- 
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tion  of  Davis9  act,  either  as  to  Babcock  or  his  creditors.  In  the  first  place, 
it  was  subsequent  to  the  lien  of  the  attachment.  In  the  second  place,  it 
was,  according  to  Davis,  a  partition  deed  between  the  partners,  given  upon 
the  dissolution  of  the  partnership.  I  cannot,  therefore,  see  any  joint  act  or 
consent  of  these  partners  by  which  the  property  in  question  was  separated  from 
'  the  partnership  property  prior  to  the  attachment;  and,  following  the  rule  stated 
in  the  prevailing  opinion,  that  homestead  cannot  be  had  in  real  estate  owned 
by  partners,  I  am  of  the  opinion  that  the  judgment  should  be  reversed.  But 
there  may  have  been  such  a  withdrawal  by  Davis.  The  fact  that  Davis  and 
family  lived  there  would  be  presumed  to  be  in  furtherance  of  the  partner- 
ship, there  being  nothing  overt  in  *he  act;  and,  as  we  have  seen,  he  would  be 
tenant,  and  the  firm  would  be  his  landlord.  But  the  iiling  of  the  declaration 
was  a  direct  attempt,  unknown  to  his  partner,  done  in  his  partner's  absence, 
to  withdraw  that  property  from  the  firm  assets,  giving  no  consideration  there- 
for to  tiie  partner. 

According  to  most  of  the  authorities,  a  partner,  in  whose  name  the  title  to 
real  estate  stands,  may  convey  the  same;  and,  if  it  be  to  a  purchaser  ignorant 
of  the  claim  of  the  partnership,  the  purchaser  will  hold  it  free  from  those 
claims;  but,  if  it  be  to  a  purchaser  knowing  the  claims  of  the  partnership, 
such  a  purchaser  would  take  only  the  interest  of  the  grantor,  and  would 
take  that  interest,  subject  to  the  claim  of  the  firm  creditors.  In  either  case, 
however,  the  act  of  the  partner  would  constitute  a  dissolution  of  the  part- 
nership, and,  in  the  latter  case,  the  entire  property  would  be  held  as  assets 
until  the  claim  against  the  firm  had  been  satisfied. 

If  the  filing  of  the  declaration  of  homestead  claim  was  a  withdrawal  of  that 
much  property  from  the  firm  assets,  it  was  a  dissolution  of  the  partnership, 
because  it  was  done  without  the  consent  of  the  copartner,  and  was  an  act 
against  the  interest  of  that  partner.  The  property  was  not  hold  by  an  in- 
nocent purchaser,  and  was  therefore  held  for  the  benefit  of  the  creditors,  was 
still  firm  real  estate,  subject  to  the  claims  of  the  creditors.  Therefore,  upon 
that  ground,  I  think  the  case  should  be  reversed. 

I  am  also  of  the  opinion  that  our  statute  does  not  contemplate  the  claim  of 
a  homestead  by  a  co-tenant  or  by  a  joint  tenant.  The  argument  of  the  au- 
thorities holding  the  contrary  doctrine  seems  to  be  founded  upon  the  fact  that 
the  statutes  do  not  say  a  "sole"  owner;  neither  do  they  say  a  "co-owner," 
"co-tenant,"  or  "joint  tenant."  As  a  matter  of  fact,  where  two  people  own 
real  estate,  they  are  not  called  "co-owners,"  or  "joint  owners,"  or  even  "own- 
ers." They  are  called  "joint  tenants,"  in  legal  nhraseology,  and  the  word 
"owner"  is  never  used  to  define  them. 

A.  and  B.  are  co-tenants.  If  it  is  held  that  A.  can  have  a  homestead  be- 
cause A.  owns  the  property,  with  equal  propriety  it  can  be  said  that  A.  can 
have  a  homestead  in  the  land  which  B.  owns,  (or  because  B.  owns  it.)  As 
a  matter  of  fact  and  law,  neither  A.  norB.  owns  any  one  particle  of  it.  Each 
owns  a  one-half  of  each  particle  thereof.  But  lot  us  consider  the  purpose  of 
this  statute,  and  then  consider  the  result  of  the  interpretation  of  that  statute 
by  the  decision  in  this  case.  It  was  intended  by  the  legislature  that  a  man 
with  a  family  might  provide,  for  himself  and  them,  a  home  of  which,  during 
his  life-time,  he  could  not  be  deprived  except  by  his  own  act;  and  which,  at 
his  death,  should  descend  to  his  widow  free  from  all  claims  of  creditors,  so 
that  she  would  still  have  a  home.  That  was  undoubtedly  the  intent.  Now, 
see  the  result  of  the  interpretation.  A.  claims  a  homestead.  B.  asks  for  par- 
ti tion .  The  property  can  not  advantageously  be  actually  partitioned.  It  never 
can  when  it  is  a  city  lot.  The  law  must  either  destroy  the  homestead  which 
it  has  declared  to  be  inviolate,  by  a  partition  sale,  or  the  law  must  diminish 
the  value  of  the  property  in  B.  by  a  forced  actual  partition  of  the  house,  or  it 
must  deprive  B.  of  his  property  entirely,  which,  I  think,  has  been  done  in 
this  case,  as  I  shall  attempt  to  show  hereafter. 
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It  is  a  useless  task  to  try  to  reconcile  or  to  cite  the  authorities  upon  this 
question.  Mr.  Thompson,  in  his  work  on  Homesteads  and  Exemptions,  in 
a  note  to  section  180,  has  made  a  collection  of  authorities  upon  either  side. 
Those  states  declaring  that  the  homestead  cannot  be  had  in  property  held  by 
co-tenants  are  Massachusetts,  California,  (before  a  statute  giving  the  express 
right,)  Wisconsin,  Michigan,  Louisiana,  to  which  rany  also  be  added  Mis- 
souri and  Nevada.  Those  holding  the  contrary  doctrine  are  stated  to  be  Ver- 
mont, Iowa,  Texas,  New  Hampshire,  Arkansas, — to  which  may  be  added 
Kansas  and  Minnesota.  The  learned  chief  justice  cites  88  Mich.  In  that 
case  the  so-called  co-tenants  were  co-parceners;  they  were  man  and  wife. 
But  it  will  be  seen  that  elsewhere,  in  Amphlett  v.  Hibbard,  29  Mich.  298, 
the  court  held  that  one  of  two  co-tenants  could  not  have  a  homestead.  In  addi- 
tion to  the  cases  in  the  former  decision  in  this  case,  I  cite  the  following: 
Btmis  v.  DrUeoll,  101  Mass.  421;  State  v.  Spencer,  64  Mo.  355,  357. 

There  is  one  more  point  in  this  case.  It  is  admitted  by  a  majority  of  the 
court  that  plaintiff's  right  accrued  upon  the  levy  of  the  attachment,  and  that 
no  subsequent  act  of  Babcock's  could  deprive  the  plaintiff  of  his  right  to  Bab- 
cock's  interest.  It  certainly  cannot  be  held  that  Davis,  by  filing  his  declara- 
tion of  homestead,  could  deprive  his  co-tenant  (or  partner)  of  his  right  to  one 
undivided  half  of  the  property.  Davis,  in  his  declaration,  claims  only  "an 
undivided  one-half  interest  in  said  premises. "  The  plaintiff,  therefore,  had 
certainly  an  undivided  one-half  interest  therein ;  was,  and  is,  at  least,  a  co- 
tenant  of  Davis,  and  could  not  be  excluded  therefrom.  The  complaint,  the 
answer,  and  the  evidence,  show  that  Davis  occupied  the  premises  to  the  ex- 
clusion of  the  plaintiff,  who  is  at  least  a  co-tenant.  The  demand  necessary, 
as  between  co-tenants,  is  alleged  in  the  complaint,  and  not  denied  by  the  an- 
swer. In  fact,  the  answer  claims  the  right  to  the  exclusive  possession  of  the 
property.  The  findings  of  the  court  below  practically  admit  that  the  defend- 
ant does  withhold  the  property  from  the  plaintiff.  The  judgment  of  the  court 
below  denies  all  right  to  the  plaintiff,  and  this  court  affirms  that  judgment. 
Where  one  co-tenant  is  deprived  of  his  possession  by  his  co-tenant,  and  his 
demand  to  be  admitted  is  refused,  he  may  bring  ejectment  against  his  co-ten- 
ant.   See  Freem.  Co-Ten.  §  290  et  seq.,  and  cases  cited. 

It  would  seem  to  me  that  the  judgment  in  this  case  deprives  the  plaintiff  of 
his  property  (at  least  one  undivided  half  of  the  premises)  without  due  process 
of  law,  which  is  carrying  the  doctrine  of  homestead  rights  to  an  extent  some- 
what beyond  the  authorities  cited  in  the  prevailing  opinion;  and  it  seems  to 
me  that  the  result  in  this  case  is  a  practical  illustration  of  the  result  of  carv- 
ing out  homesteads  from  the  property  held  in  co-tenancy. 


Thompson  t/.  xIolladay  and  another. 

{Supreme  Court  of  Oregon,    April  11,  1887.) 

Receiver— Monro  agic— Public  Policy. 

A  mortgage  taken  by  a  receiver  upon  property  held  by  him  as  receiver,  to  secure 
advances  made  by  him  personally  to  the  owner  of  the  property,  is  contrary  to  pub- 
lic policy  and  void. 

Appeal  from  circuit  court,  Multnomah  county. 

C.  B.  Bellinger  and  H.  Y.  Thompson,  for  appellants.  James  K.  Kelly  and 
C.  E.  &.  Wood,  for  respondent. 

Thayer,  J.  The  respondent  commenced  a  suit  in  said  circuit  court  against 
a  number  of  defendants,  including  the  appellants  herein,  to  recover  a  decree 
against  the  defendant,  Ben.  Holladay,  on  account  of  moneys  advanced  by  the 
former  to  the  latter,  and  interest  on  the  same  at  the  rate  of  10  per  cent,  per 
annum  from  the  time  the  advances  were  made,  and  to  foreclose  a  chattel  mort- 
gage upon  1194  shares  of  stock  of  the  Portland  Street  Bail  way  Company,  given 
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by  the  said  Ben.  Holladay  to  the  respondent,  to  secure  the  said  advances;  said 
stock  then  being  held  and  in  the  possession  of  the  respondent  as  receiver  in 
the  suit  of  Ben.  Holladay  v.  Joseph  Holladay;  also  to  restrain  the  appellant 
Joseph  Holladay  from  selling  said  shares  of  stock,  under  a  decree  of  this  court 
directing  the  sale  of  certain  property,  including  said  shares  of  stock,  until  he 
should  have  first  sold  all  the  other  property  referred  to  in  the  said  decree,  or 
a  sufficient  portion  thereof  to  satisfy  the  sum  of  $315,492.46  decreed  to  be 
due  from  said  Ben.  Holladay  to  said  Joseph  Holladay. 

Answers  to  the  complaint  in  the  suit  were  filed  by  the  appellants,  and  a  re- 
ply to  the  new  matter  therein  contained  was  filed  by  the  respondent.  Subse- 
quently thereto  the  respondent  filed  a  supplemental  complaint.  The  alleged 
mortgage  bears  date  November  11,  1884.  It  recites  the  execution  by  the  said 
Ben.  Holladay  of  a  promissory  note  for  the  sum  of  $4,500,  bearing  even  date 
with  the  mortgage,  payable  to  the  order  of  the  respondent  on  or  before  the 
first  day  of  January,  1886,  with  interest  thereon  at  the  rate  of  10  per  cent, 
per  annum  until  paid,  containing  an  agreement  to  repay  all  further  advances 
that  may  be  made  by  the  respondent  to  said  Holladay,  but  which  were  not  to 
exceed  $500  per  month  from  and  after  the  first  day  of  January,  1885,  to  be 
repaid  at  the  time  the  principal  sum  became  due,  with  a  like  rate  of  interest, 
and  containing  also  a  provision  that  the  same  should  become  due  and  payable 
upon  the  decision  being  made  of  the  said  suit  of  Ben.  Holladay  v.  Joseph 
Holladay — the  suit  in  which  the  decree  was  given — if  said  decision  should  be 
rendered  before  January,  1886.  Said  mortgage  contained  a  granting  clause, 
granting  the  said  property  for  the  purpose  of  securing  the  payment  of  the  said 
note  and  advances  that  might  be  further  made  by  the  respondent,  with  the 
interest  accruing  thereon.  The  note  referred  to  in  the  mortgage  is  also  set 
out  in  the  complaint;  and  it  is  further  alleged  in  the  complaint  that,  in  pur- 
suance of  its  terms,  the  said  respondent,  after  the  execution  thereof,  loaned 
and  advanced  to  the  said  Ben.  Holladay  each  month,  inclusive  from  December, 
1884,  to  October,  1885,  excepting  September,  the  sum  of  $500,  and  $1,000  in 
the  month  of  November  of  the  latter  year,  making  $6,000;  and  that  the 
amount  thereof,  with  the  principal  sum  mentioned  in  said  note,  aggregating 
$10,500,  with  accrued  interest,  was  due,  and  no  part  had  been  paid.  It  is 
also  alleged  in  the  complaint  that  the  said  decree  of  this  court  in  the  case  of 
Ben.  Holladay  v.  Joe  Holladay  was  given  on  appeal  from  a  decree  of  said 
circuit  court;  that  it  was  entered  on  the  twenty-ninth  day  of  June,  1886,  and 
adjudged  and  decreed  that  the  said  Ben.  Holladay  was  indebted  to  the  said 
Joseph  Holladay  in  the  sum  of  $315,492.46,  and  that  certain  conveyances,  as- 
signments, and  transfers  of  real  and  personal  property,  made  by  and  under 
the  direction  of  said  Ben.  Holladay  to  the  said  Joseph  Holladay,  were  decreed 
to  be  mortgages  upon  said  property  to  secure  the  payment  of  said  indebtedness; 
that  the  said  Ben.  Holladay  had  an  equity  of  redemption  in  all  of  said  prop- 
erty, and  that  if  he  failed  to  pay  the  said  sum  of  $315,492.46,  together  with 
interest,  costs,  and  disbursements,  then  and  in  that  case,  the  receivers  ap- 
pointed in  said  suit  should,  as  directed  by  the  attorneys  of  said  Joseph  Holla- 
day, sell  the  same  to  satisfy  the  said  debt,  and  the  balance,  if  any,  pay  over 
to  the  said  Ben.  Holladay;  that  the  mortgage  property  referred  to  in  said  de- 
cree was  more  than  necessary  to  pay  the  indebtedness,  and  that  the  lien  thereof 
was  prior  to  the  respondent's  mortgage;  that  the  respondent  had  no  other 
lien  or  security  for  the  payment  of  said  $10,500;  and  upon  which  facts  the 
relief,  that  the  said  Joseph  Holladay  first  exhaust  the  other  property  to  obtain 
satisfaction  of  his  indebtedness  before  selling  said  shares  of  stock,  is  claimed. 

It  is  also  alleged  in  the  complaint  that  since  said  decree  was  rendered  by 
this  court,  in  the  suit  of  Ben.  Holladay  v.  Joseph  Holladay,  George  TV.  Weid- 
ler  and  said  Joseph  Holladay  were  appointed  receivers  therein,  and  have  the 
possession  and  control  of  the  said  mortgaged  property,  and  were  by  order  of 
the  judge  of  said  circuit  court  directed  to  be  made  parties  to  this  suit.    There 
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were  two  several  ans were  to  the  original  complaint  filed  by  the  appellants; 
one  on  behalf  of  Joseph  Holladay  and  George  W.  Weidler  in  their  character 
as  receivers;  and  the  other  on  behalf  of  Dolph,  Bellinger,  Mallory,  and  Simon; 
and  WiUiams,  Durham,  and  Thompson,  who  obtained  leave  of  the  court  to  in- 
tervene in  the  suit*  The  answer  of  Holladay  and  Weidler  shows  that  on  the 
twenty-seventh  day  of  September,  1886,  said  circuit  court  made  and  entered 
an  order  wherein  certain  property ,  described  in  the  decree  in  said  suit  of  Ben. 
Holladay  v.  Joseph  Holladay  and  others,  was  released  and  discharged  from 
the  lien  of  said  decree,  and  was  ordered  to  be  transferred  by  them  to  George 
W.  Weidler  as  trustee,  as  provided  in  the  stipulation  in  the  case  theretofore 
filed;  that  on  the  said  twenty-seventh  day  of  September,  1886,  it  was  so  trans- 
ferred and  said  receivers  had  no  custody  or  control  of  it  as  such  receivers. 
The  property  so  released  is  the  stock  in  the  Oregon  Real-Estate  Company,  the 
stock  in  the  Willamette  Real-Estate  Company,  clivers  tracts  of  land,  town 
property,  and  a  balance  due  from  Halsey,  on  stock  in  the  Willamette  Real- 
Estate  Company,  of  $1,328.  Said  answer  contains  an  averment  that  the 
amount  then  due  Joseph  Holladay,  and  secured  by  the  lien  of  said  decree 
upon  the  property  therein  described,  excepting  that  which  had  been  so  re- 
leased, was  $346,686.46,  with  interest  thereon  from  the  tenth  day  of  July, 
1886;  and  that,  in  case  it  should  become  necessary  to  sell  said  property  to  sat- 
isfy said  decree,  the  stock  in  the  Oregon  Real-Estate  Company  and  in  the  Wil- 
lamette Real-Estate  Company  could  not  be  sold  by  the  receivers  and  the  court, 
and  that  it  is  neither  practicable  nor  just  to  order  the  sale  of  said  1,194  shares 
of  the  stock  of  the  Portland  Street  Railway  Company  to  be  made  after  the  sale 
of  the  other  stock  mentioned.  As  a  further  defense  to  the  suit  herein,  said 
Holladay  and  Weidler  alleged,  as  new  matter,  that  on  the  eleventh  day  of  No- 
vember, 1884,  at  the  time  of  the  alleged  execution  of  the  note  and  mortgage 
referred  to  in  the  complaint,  the  respondent  was  the  duly  appointed,  quali- 
fied, and  acting  receiver  of  the  said  circuit  court  in  said  suit  of  Ben.  Holladay 
v.  Joseph  Holladay  et  al.9  then  regularly  pending  in  said  court,  and  as  such 
receiver  then  had  the  custody,  control,  and  possession  of  said  1,194  shares  of 
the  capital  stock  of  the  Portland  Street  Railway  Company,  which  had  been 
assigned  to  him,  and  were  held  in  his  name  as  such  receiver,  and  not  other- 
wise; and  they  averred  that  he  could  not,  in  law  or  equity,  acquire  the  in- 
terest in  said  stock  claimed  in  said  complaint. 

The  answer  of  the  other  appellants,  Bellinger,  Dolph,  and  others,  shows 
that  they  are  and  were  attorneys  at  law;  were  employed  as  such  by  the  said 
Ben.  Holladay  to  attend  to  his  law-business  long  prior  to  the  date  of  said  note 
and  mortgage.  That  they  consisted  of  two  separate  firms,  said  Dolph,  Bellin- 
ger, Mallory,  and  Simon  composing  one;  and,  at  the  time  of  the  employment 
and  transaction  of  the  business  as  such  attorneys,  the  said  Williams,  Durham, 
and  Thompson  composing  the  other;  that  the  said  Ben.  Holladay,  on  the  fif- 
teenth day  of  October,  1883,  engaged  said  firms,  and  that  on  the  thirteenth 
day  of  January,  1885,  he  agreed  with  them  that,  to  secure  their  compensation 
for  said  services  under  said  contract  of  employment,  he,  said  Holladay,  would 
from  time  to  time,  as  said  services  should  be  performed,  transfer,  convey,  and 
assign  to  the  said  law  firms,  or  to  some  member  thereof  for  the  benefit  of  all, 
such  property,  real  and  personal,  as  might  be  agreed  upon,  which  said  prop- 
erty, when  so  conveyed,  should  be  held  as  security  for  the  compensation  for 
such  services  and  advances  by  said  firms  to  said  Holladay;  that  in  pursuance 
of  said  understanding  and  agreement,  said  Ben.  Holladay  did,  on  the  eighteenth 
day  of  April,  1885,  assign  and  transfer  to  said  George  H.  Williams,  George 
H.  Durham,  and  H.  Y.  Thompson,  550  shares  of  the  capital  stock  of  the  Or- 
egon Transfer  Company,  and  1,200  shares  of  the  capital  stock  of  the  Portland 
Street  Railway  Company;  that  in  pursuance  of  said  understanding  and  agree- 
ment, said  Ben.  Holladay  did  on  the  twenty-ninth  day  of  August,  1885,  assign 
and  transfer  to  the  appellant  C.  B.  Bellinger  5,331  shares  of  the  capital  stock 
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of  the  Willamette  Real-Estate  Company,  10,000  shares  of  the  capital  stock  of 
the  Oregon  Real-Estate  Company,  675  shares  of  the  capital  stock  of  the  Willa- 
mette Steam-Mills  Lumbering  &  Manufacturing  Company,  and  550  shares  of 
the  stock  of  the  Oregon  Transfer  Company;  that,  in  pursuance  of  the  said 
understanding  and  agreement,  said  Ben.  Holladay  did  during  the  month  of 
October,  1885,  and  prior  to  the  commencement  of  any  of  the  actions  in  this 
state,  mentioned  in  the  complaint  in  which  complainants  obtained  their  judg- 
ments, duly  conveyed  to  the  said  Bellinger  and  Thompson  all  the  real  estate 
described  in  complainants'  bill  of  complaint;  that  on  the  second  day  of  De- 
cember, 1885,  the  said  law  firms  had  a  settlement  and  agreement  with  said 
Ben.  Holladay  in  which  it  was  mutually  agreed  that  there  was  due  and  owing 
to  the  said  firms,  on  account  of  said  services  and  advances  by  them,  the  sum 
of  $150,000,  which  sum  said  Ben.  Holladay  then  agreed  to  pay,  together  with 
the  further  sum  of  $10,000  due  to  said  Dolph  firm  upon  other  accounts;  and 
it  was  then  further  agreed  between  said  firms  and  said  Ben.  Holladay,  that 
the  said  conveyances,  transfers,  and  assignments  should  operate  as,  and  be 
held  to  secure,  the  payment  of  the  said  sums  so  ascertained  and  agreed  to  be 
due  them  from  the  said  Ben.  Holladay,  from  which  facts  they  claimed  a  lien 
upon  said  property  prior  to  the  lien  of  the  respondent. 

It  is  alleged  in  said  answer  that,  long  prior  to  the  dates  and  times  men- 
tioned in  the  complaint  herein,  the  said  Ben.  Holladay  was  largely  indebted  to 
August  Belmont,  of  New  York,  the  Mutual  Life  Insurance  Company  of  New 
York,  and  S.  M.  L.  Barlow,  of  the  same  place;  that  on  the  tenth  day  of  July, 
1886,  the  amount  so  due  to  said  Belmont  was  about  $154,000;  the  amount  so 
due  said  insurance  company  was  about  $124,000;  and  the  amount  so  due  S.  M. 
L.  Barlow  was  about  $5,200;  that  said  Belmont  and  Barlow  had  duly  recovered 
judgments  upon  their  demands  in  said  circuit  court,  and  said  insurance  com- 
pany had  an  action  pending  upon  its  said  demand  in  the  circuit  court  of  the 
United  States  for  the  district  of  Oregon;  that  said  judgments  and  suit  were 
being  prosecuted  with  the  view  of  causing  it  to  be  judicially  decreed  that  said 
several  demands  constituted  a  lien  upon  said  property  prior  to  that  of  said 
Joseph  Holladay.  It  is  further  alleged  therein,  after  a  statement  of  the  re- 
sult of  the  suit  in  this  court  wherein  Ben.  Holladay  was  respondent  and  said 
Joseph  Holladay  was  appellant,  that  on  the  said  tenth  day  of  July,  1886, 
within  said  90  days,  referring  to  the  90  days  mentioned  in  the  decree  in  said 
suit  in  which  Ben.  Holladay  was  allowed  to  redeem  said  property,  said  Ben. 
Holladay  and  Joseph  Holladay  entered  into  an  agreement  whereby  it  was  pro- 
vided that  Joseph  Holladay  would  forbear  to  foreclose  his  said  lien  until  the 
expiration  of  three  years  from  the  date  thereof;  that  as  one  of  the  considera- 
tions for  such  forbearance  it  was  provided  that  said  Ben.  Holladay  should  ad- 
just the  demands  of  said  insurance  company,  and  said  Belmont  and  Barlow, 
and  of  the  said  law  firms,  so  that  there  should  be  no  claim  of  priority,  on  ac- 
count of  either  of  said  demands,  over  the  lien  and  claim  of  said  Joseph  Holla- 
day; and  to  enable  said  Ben.  Holladay  to  carry  said  agreement  into  effect  on 
his  part,  it  was  provided  that,  upon  the  assent  of  the  said  creditors  to  said 
agreement,  the  following  portions  of  said  property  should  be  released  from 
the  lien  of  the  said  mortgage  and  decree  of  said  Joseph  Holladay:  All  of  the 
stock  of  the  Oregon  Real-Estate  Company,  the  stock  of  the  Willamette  Real- 
Estate  Company,  31  acres  of  land  at  the  car  shops  in  East  Portland,  6  lots  in 
the  town  of  Cornelius,  in  Washington  county,  Oregon,  8  blocks  in  the  town 
of  McMinnville,  Oregon,  185  acres  of  land  in  Thurston  county,  Washington 
Territory,  and  the  St.  Joseph  hotel  property  in  the  said  town  of  Cornelius — 
and  that  the  same  should  be  conveyed  to  George  W.  Weidler  in  trust  for  the 
payment  of  the  said  debts  and  demands  of  the  said  Belmont,  Barlow,  the  Mut- 
ual Life  Insurance  Company,  and  the  said  two  law  firms;  and  it  was  further 
provided  that  the  said  creditors  should  have  a  lien  upon  all  the  balance  of  said 
property,  second  to  that  of  said  Joseph  Holladay,  and  that  the  said  agreement 
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should  have  the  effect  of  a  stipulation  for  an  order  from  the  court  directing 
the  release  and  transfer  mentioned.  It  is  further  alleged  in  the  said  answer 
that  within  said  90  days,  and  on  the  thirtieth  day  of  August,  1886,  the  said 
creditors  duly  assented  to  the  said  conditions  of  the  said  agreement,  and  sub- 
ordinated their  several  claims  and  demands  to  that  of  the  said  Joseph  Holla- 
day,  as  provided  in  the  said  agreement,  and  joined  in  and  became  parties 
thereto.  It  further  appears  from  said  answer  that  said  agreement  was  car- 
ried out,  and  that  in  consideration  thereof  the  said  insurance  company,  Bel- 
mont, Barlow,  and  the  two  law  firms  entered  into  an  agreement  with  the  said 
Ben.  Holladay  whereby  it  was  agreed  that  he  would  pay  and  that  they  would 
accept  in  full  satisfaction  of  their  said  several  debts  and  claims,  the  following 
sums  respectively:  Belmont,  $41,000;  the  insurance  company,  630,000;  Bar- 
low, $5,200;  Williams,  Durham  &  Thompson,  837,500;  Dolph,  Bellinger, 
Mallory  &  Simon,  $47,500, — which  sums  should  be  payable  in  three  years 
from  said  date,  with  interest  at  the  rate  of  six  per  cent,  per  annum;  that 
thereupon  said  Ben.  Holladay  and  Esther,  his  wife,  in  accordance  with  the 
terms  of  said  agreement  of  July  10,  1886,  executed  to  said  Weidler  their  deed 
of  trust  conveying  said  property  to  him;  that  he  accepted  the  trust  imposed, 
and  entered  upon  his  duties;  that  said  agreement  and  stipulations  relating 
to  the  affair,  entered  into  between  said  parties,  were  duly  filed  in  said  suit  of 
Ben.  Holladay  v.  Joseph  Holladay  and  others,  and  thereupon,  on  the  twen- 
ty-seventh day  of  September,  1886,  an  order  was  made  by  said  circuit  court 
directing  that  the  said  property,  which  had  been  agreed  to  be  transferred  in 
trust,  as  before  mentioned,  be  released  from  the  custody  of  the  receivers  there- 
tofore appointed  in  said  suit,  and  be  transferred  and  assigned  to  the  said 
Weidler  in  trust  for  the  purpose  of  carrying  out  the  said  agreement,  and  pay- 
ing the  said  debts  and  demands,  and  that  in .pursuance  of  said  order  the  said 

receivers  did  on  the day ,  1886,  transfer,  assign,  and  set  over  to 

the  said  Weidler  the  said  shares  of  stock  of  the  Oregon  Real-Estate  Company 
for  the  purposes  before  mentioned.  And  it  is  alleged  in  the  said  answer  that 
the  respondent  had  due  notice  on  the  eighteenth  day  of  April,  1885,  of  the 
said  assignment  and  transfer  to  said  Williams,  Durham  &  Thompson,  and 
that  all  the  advances  made  by  him  to  said  Ben.  Holladay  after  that  date  were 
made  with  notice  thereof,  and  that  on  the  first  day  of  September,  1885,  the 
respondent  had  notice  of  the  said  assignment  to  said  Bellinger,  and  that  all 
the  advances  so  made  by  him  after  that  date  were  made  with  full  notice  thereof. 
The  respondent  in  his  reply  to  the  said  answer  denied  any  knowledge,  or  in- 
formation sufficient  to  form  a  belief,  as  to  the  transfers  to  said  Bellinger  and 
Thompson  of  the  real  estate,  or  of  the  settlement  or  agreement  with  said  Ben. 
Holladay,  alleged  in  the  answer  of  Dolph  and  others,  or  of  the  agreement  to 
pay  the  said  $10,000,  or  as  to  whether  said  conveyances,  transfers,  and  as- 
signment should  operate  as,  or  be  held  to  secure,  the  payment  of  the  said 
sums  alleged  to  have  been  ascertained  or  agreed  to  be  due  to  them  from  said 
Ben.  Holladay;  denied  the  notice  alleged  in  said  answer,  or  that  the  said  ad- 
vances made  by  respondent  to  said  Ben.  Holladay  were  made  with  notice  or 
knowledge  on  his  part  of  the  alleged  assignments  and  transfers. 

In  the  supplemental  complaint,  the  respondent  alleged  that  prior  to  the  de- 
termination of  the  suit  of  Ben.  Holladay  v.  Joseph  Holladay  et  ah,  in  said 
circuit  court,  and  on  the  fourteenth  day  of  May,  1884,  he  was  appointed  re- 
ceiver therein;  that  he  was  such  receiver  on  the  twenty-ninth  day  of  June, 
1886,  when  said  suit  was  finally  determined  in  this  court  as  before  alleged; 
that,  instead  of  complying  with  the  terms  of  the  decree  and  mandate  of  this 
court,  said  Ben.  Holladay  and  Joseph  Holladay  colluded  together  to  have  the 
respondent  removed  from  the  receivership,  and  to  have  Joseph  Holladay  and 
George  W.  Weidler  appointed  receivers  therein  in  his  stead,  for  the  purpose 
of  hindering,  etc.,  respondent  and  other  creditors  of  Ben.  Holladay  in  the  col- 
lection of  their  debts,  and  that  the  agreement  of  July  10, 1886,  between  Ben. 
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and  Joseph  Hoi  lad  ay,  set  out  in  the  Dolph- Bel  linger  answer,  was  made  in 
furtherance  of  that  object.  A  copy  of  the  said  agreement,  marked  "A,"  is  at- 
tached to  said  supplemental  complaint  and  referred  to  therein.  The  respond- 
ent claims  that  the  appointment  of  said  Joseph  Holladay  and  George  W» 
Weidler  was  without  any  authority  of  law,  and,  as  additional  relief,  demanded 
that  their  appointment  be  declared  null  and  void.  The  defendants  in  the 
suit  filed  an  answer  to  the  supplemental  complaint,  but  the  facts  are  suffi- 
ciently indicated  in  the  pleadings  already  referred  to,  and  the  exhibits  filed 
therewith,  for  the  purpose  of  considering  the  merits  of  the  case.  It  appears 
that  after  the  issues  were  made  up  the  parties  stipulated  as  follows:  "(1) 
Exhibits  A  and  B  hereto  attached  are  true  and  correct  copies  of  the  original 
papers  of  which  they  purport  to  be  copies,  bearing  correct  dates  and  genuine 
signatures  of  the  parties  purporting  to  have  executed  them,  and  correct 
dates  and  genuine  signatures  to  the  acceptances  of  service  and  proofs  of 
service  indorsed  thereupon.  (2)  That  the  papers  attached  to  the  complaint 
and  answers  in  this  suit  are  correct  and  true  copies  of  the  originals  of  which 
they  purport  to  be  copies,  and  that  said  original  papers  were  duly  and  prop- 
erly executed  by  the  parties  purporting  in  said  copies  to  have  executed  them 
and  each  of  them,  and  that  the  purported  dates  thereof  are  the  correct  and 
true  dates  of  the  execution  of  said  papers  respectively.  (3)  That  Exhibit 
0  hereto  annexed  is  a  true  and  correct  copy  in  all  respects  of  the  original 
mortgage  upon  which  this  suit  is  brought.  (4)  That  said  Ben.  Holladay  did 
receive  from  said  plaintiff  the  several  sums  of  money  at  the  dates  and  to  the 
amount  set  forth  in  the  complaint.  (5)  Tljat  the  reasons  stated  on  page  3  of 
the  supplemental  answer  for  increasing  the  amount  of  said  decree  of  the  su- 
preme court  are  correct  statements  of  the  facts  relating  thereto.  (6)  That 
Ben.  Holladay  was  without  means  to  redeem  the  said  property  as  provided  in 
the  decree  of  the  supreme  court,  and  that  the  allegations  of  the  supplemental 
answer  on  pages  3,  4,  5,  6,  and  7  are  true,  and  correctly  stated.  And  before 
the  decree  of  the  said  supreme  court  a  decree  had  been  rendered  in  the  circuit 
court  of  the  United  States  for  the  district  of  Oregon  in  favor  of  George  C. 
Hickox  and  against  said  Ben.  Holladay,  decreeing  that  the  said  conveyances 
of  Ben.  to  Joe  Holladay  were  fraudulent,  and  void  as  to  said  Hickox,  a  cred- 
itor of  Ben.  Holladay,  which  said  decree  was  for  the  sum  of  $38,975.86.  (7) 
That  no  order  discharging  said  receivers  has  been  made,  and  they  are  now  in 
the  possession  of  said  property,  exercising  the  duties  of  receivers  by  virtue 
of  and  in  compliance  with  the  said  order  of  their  appointment.  (8)  That 
after  the  decree  of  the  said  supreme  court  the  mandate  of  said  court  contain- 
ing said  decree  was  presented  to  the  circuit  court,  and  an  order  made  direct- 
ing the  entry  thereof  in  the  journals  of  said  court,  and  the  same  was  entered 
and  docketed,  but  no  further  decree  was  entered.  (9)  That  this  court,  and 
if  this  case  shall  ba  appealed,  then  the  supreme  court,  may  refer  to  its  record 
of  said  decree  for  the  purpose  of  ascertaining  its  provisions  for  the  purpose 
of  trying  this  suit." 

The  case  was  submitted  to  the  said  circuit  court  upon  these  various  facts, 
and  upon  which  said  court  granted  the  respondent  the  relief  claimed  in  his 
complaint,  from  which  determination  this  appeal  to  this  court  was  taken. 
From  the  facts  agreed  upon  in  the  said  stipulation,  and  the  matters  referred 
to  therein,  the  following  may  be  deduced  as  a  fair  outline  of  the  facts  of  the 
case.  Ben.  Holladay,  being  indebted  to  Joseph  Holladay  in  a  sum  of  money, 
conveyed  and  caused  to  be  conveyed  to  him  all  his  property  interests  in  Ore- 
gon, by  deeds  of  conveyance,  absolute  in  terms.  Ben.  Holladay  subsequently 
claimed  that  such  conveyances  were  made  for  the  purposes  of  securing  the  in- 
debtedness, while  Joseph  assumed  the  attitude  of  an  absolute  purchaser  of 
the  property.  The  former  commenced  a  suit  in  said  circuit  court  against  the 
latter,  to  have  the  transaction  declared  a  mortgage,  and  to  ascertain  the 
amount  of  the  indebtedness,  and  applied  for  and  procured  the  appointment  by 
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said  circuit  court  of  a  receiver  in  the  suit.  After  the  appointment  of  one  re- 
ceiver, and  his  resignation  of  the  trust,  the  respondent  was  appointed  receiver 
therein,  and  was  such  receiver  when  he  advanced  the  money  to  said  Ben. 
Holladay,  took  from  him  the  mortgage  in  question,  and  made  the  further  ad- 
vances referred  to  in  the  complaint  herein;  that  the  said  circuit  court  having 
decreed  that  said  conveyances  were  mortgages,  and  that  the  indebtedness  they 
were  given  to  secure  amounted  to  a  certain  sum,  Joseph  Holladay  took  an  ap- 
peal from  the  decree  to  this  court,  where  the  suit  was  tried  anew,  and  the 
same  conclusion  reached  as  to  the  transaction  being  a  mortgage,  but  a  larger 
amount  of  indebtedness  was  found  to  exist  in  favor  of  the  said  Joseph  Holla- 
day and  against  the  said  Ben.  Holladay  than  that  determined  by  the  said  cir- 
cuit court.  Tt  was  adjudged  and  decreed  by  this  court  that  in  case  Ben.  Hol- 
laday failed  to  redeem  the  property  within  90  days,  the  receiver  should  at  once 
pay  over  to  Joseph  Holladay  all  moneys  in  his  hands  as  such  receiver,  and  de- 
li ver  to  the  sheriffs  of  the  respective  counties,  in  which  the  property  was  sit- 
uated, all  of  the  property  to  be  sold  by  such  sheriffs  upon  execution.  This 
decree  was  remanded  to  the  circuit  court,  and  entered  therein,  whereupon  the 
said  agreement  of  July  10,  1886,  was  entered  into,  which  was  sanctioned  and 
carried  out  by  the  said  court  so  far  as  any  action  of  the  court  was  provided 
for  therein.  Exhibit  A,  referred  to  in  said  stipulation,  is  the  agreement 
mentioned  in  the  Dolph-Bellinger  answer,  wherein  Belmont,  the  insurance 
company,  Barlow,  and  the  two  law  firms  agreed  to  accept  the  lesser  sums  in 
settlement,  satisfaction,  and  discharge  of  their  respective  claims  against  the 
said  Ben.  Holladay;  and  Exhibit  B  referred  to  therein  is  the  deed  of  trans- 
fer from  Ben.  Holladay  and  wife  to  Weidler,  of  the  trust  property  mentioned 
in  said  answer. 

Under  these  various  proceedings  it  is  difficult  to  understand  the  legal  status 
of  the  property  Ben.  Holladay  had  an  interest  in,  at  the  time  he  commenced 
the  suit  against  Joseph  Holladay.  Both  parties  concede  that  the  appointment 
of  a  receiver  in  the  out-set  was  regular,  and  that  it  had  the  effect  to  wrest  the 
property  from  the  control  of  the  parties,  and  place  it  in  the  custody  of  such 
receiver,  and  that  it  remained  in  that  condition  until  the  decree  was  rendered 
in  this  court,  and  entered  upon  the  journals  of  said  circuit  court.  The  re- 
spondents counsel,  however,  claim  that,  when  the  decree  was  so  entered,  the 
circuit  court  had  no  authority,  except  to  enforce  its  terms  and  conditions,  and 
that  when  the  90  days  expired,  and  no  redemption  of  the  property  been  had, 
the  receiver  must  turn  it  over  to  the  sheriffs  referred  to,  and  his  authority  was 
then  terminated.  But  when  the  mandate  was  sent  down,  and  the  decree  en- 
tered in  the  circuit  court,  it  became  the  decree  of  that  court,  which  was  then 
invested  with  the  same  authority  over  it  as  though  it  had  been  an  original 
decree  of  that  court.  No  court  has  a  right  to  alter  its  decrees  after  the  ex- 
piration of  the  term  at  which  they  are  pronounced,  unless  consented  to  by  the 
parties  in  interest.  A  party  in  whose  favor  a  decree  is  given  may  consent  to 
its  modification.  He  could  cancel  it  if  inclined  to  do  so.  Joseph  Holladay 
had  the  same  right  to  extend  the  time  for  redemption  of  the  property  he  had 
to  extend  the  time  for  payment  of  a  promissory  note  owned  by  him.  I  know 
of  no  power  whatever  that  could  have  prevented  him  from  doing  that,  so  long 
as  it  did  not  affect  the  rights  of  other  parties.  He  had  the  right,  of  course,  to 
rebate  any  portion  of  his  claim,  or  lessen  the  rate  of  interest,  or  relinquish 
his  lien  upon  the  property  or  any  part  of  it.  Upon  the  other  hand,  Ben.  Hol- 
laday had  the  same  right  to  obtain  as  favorable  terms  in  regard  to  the  mat- 
ter as  he  was  able  to.  If,  by  conceding  what  Joseph  Holladay  claimed  to  have 
been  an  error  against  him,  in  the  computation  by  the  court  of  the  indebted- 
ness, and  agreeing  to  rectify  it,  he  could  gain  an  extension  of  the  time  for  the 
redemption  of  the  property,  a  reduction  of  the  rate  of  interest,  and  a  release 
of  a  portion  of  it  from  the  lien  thereon,  and  thereby  avoid  a  sacrifice  of  the 
property,  what  possible  wrong  could  it  be? 
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Counsel  for  the  respondent  contend  that  his  rights  and  that  of  other  cred- 
itors are  greatly  impaired  in  consequence  of  the  property  remaining  so  long  in 
the  custody  of  the  court,  and  suggests  that  it  operates  to  delay  creditors  in  vi- 
olation of  the  provisions  of  the  statute  of  frauds.  In  the  first  place  it  does 
not  delay  creditors  within  the  sense  and  meaning  of  that  statute.  They  may 
bring  and  maintain  suits  against  the  receiver  in  his  official  capacity,  almost 
as  a  matter  of  course,  and  obtain  judgments  against  him  binding  the  estate, 
subject  to  the  equities  of  other  parties  interested  in  it.  They  are  compelled, 
it  is  true,  to  obtain  leave  of  the  court  having  custody  of  the  property,  to  bring 
their  suits  against  the  receiver,  but  that  requirement  is  imposed  to  prevent 
vexation  and  confusion;  and  they  may  maintain  suits  against  the  debtor  in 
any  form  as  a  matter  of  right;  but  the  judgment  recovered  in  such  case  will 
not  bind  the  receiver  or  compel  him  to  do  anything  in  aid  of  its  enforcement. 
In  the  second  place  the  transaction  was  conducted  mainly  by  attorneys  of  this 
court  of  established  reputation  and  known  integrity,  it  bears  upon  its  face  the 
impress  of  an  honest,  prudent,  and  intelligent  affair,  and  was  submitted  to 
and  received  the  sanction  of  the  circuit  court.  To  conclude,  under  such  cir- 
cumstances, that  it  was  actually  or  constructively  fraudulent,  would  be  effront- 
ery. I  am  not  willing  to  listen  to  any  suggestion  indicating  that  the  able  and 
respectable  counsel  who  managed  the  business  might  be  knaves,  or  that  the 
court  that  approved  of  it  was  possibly  corrupt,  unless  the  transaction  itself 
beara  unmistakable  evidence  that  it  was  wrong — something  about  it  tending 
to  show  that  it  was  "conceived  in  sin  and  brought  forth  in  iniquity."  It 
might  have  been  impolitic  to  continue  the  receivership  after  the  decree  was 
entered  in  the  circuit  court,  but  it  was  just  as  necessary  to  have  a  receiver 
then  as  in  the  beginning;  and,  besides,  this  court,  in  this  case,  has  nothing 
to  do  with  the  policy  aspect  of  the  question;  we  cannot  review  the  matter  in 
a  collateral  proceeding  further  than  to  determine  whether  or  not  it  was  a  void 
act.  If  the  circuit  court  had  power  to  continue  the  receiver,  and  it  did  so,  this 
court  cannot  interfere  with  the  exercise  of  the  power  except  in  a  direct  pro- 
ceeding to  review  it. 

The  respondent's  counsel  claim  also  that  the  part  of  the  decree  in  Ben.  Hoi- 
laday  v.  Joseph  Holladay  which  specified  the  time  for  the  redemption  of  the 
property,  and  directed  the  sale  of  it  in  case  it  were  not  redeemed,  should  not 
have  been  made;  that  when  the  transaction  in  such  a  case  is  shown  to  be  a 
mortgage,  and  the  amount  of  indebtedness  secured  is  ascertained,  the  parties 
should  be  left  to  pursue  the  usual  remedy  of  foreclosure  and  sale  provided  by 
law  in  case  of  liens  upon  real  and  personal  property.  The  suggestion  is  a  very 
important  one  in  view  of  the  fact  that  we  have  no  such  rule  in  our  practice 
as  a  strict  foreclosure,  and  a  sale  does  not  affect  the  right  of  a  subsequent 
incumbrancer  unless  he  is  made  a  party  to  the  foreclosure  proceeding.  I  do 
not  believe  that  the  specification  of  a  definite  time  in  which  to  redeem  the 
property,  affected  the  right  to  redeem  thereafter.  It  only  suspended  proceed- 
ings to  foreclose  the  lien  during  that  period.  Ben.  Holladay  did  not  obtain 
the  right  to  redeem  from  the  court  but  from  the  law.  The  court  determined 
merely  that  the  conveyances  of  the  property  were  intended  to  secure  the  pay- 
ment of  the  indebtedness,  that  they  were  mortgages, — consequently  all  the 
incidents  of  a  mortgage  applied  to  them.  They  simply  constituted  in  law  a 
lien  or  charge  upon  the  property;  and  the  statute  points  out  the  mode  in  which 
"a  lien  upon  real  or  personal  property,  other  than  that  of  a  judgment  or  decree, 
whether  created  by  mortgage  or  otherwise,  shall  be  foreclosed."  Section  410 
of  the  Civil  Code.  A  sale  of  the  property  in  accordance  with  the  decree  of  the 
court,  and  the  expiration  of  the  statutory  time  for  redemption,  would  probably 
have  barred  the  right.  I  think  this  court  has  power  to  decree  a  sale  in  such 
a  suit,  and  that  it  would  have  the  effect,  when  enforced,  to  cut  off  the  right 
of  redemption,  unless  made  within  the  period  and  in  the  manner  provided 
in  the  Code.    It  seems  to  have  been  so  held  in  Iowa  where  a  similar  statute 
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is  in  force.  In  Herring  v.  Neely,  43  Iowa,  157,  the  defendant  set  up  as  new 
matter:  "That,  being  indebted  to  plaintiff,  they  conveyed  to  him  certain  land 
for  security,  which  he  obligated  himself  by  bond  to  reconvey  upon  payment 
of  the  indebtedness  secured,  and  prayed  that  a  decree  be  entered  declaring 
said  deed  to  be  a  mortgage,  and  requiring  plaintiff  to  treat  it  as  such;  and  for 
such  other  and  further  relief  as  defendants  might  show  themselves  justly 
entitled."  The  district  court  of  the  state  declared  that  the  deed  and  bond  for 
the  land  constituted  a  mortgage,  and  foreclosed  the  same,  ordering  the  land 
to  be  sold  upon  special  execution  for  the  amount  of  the  judgment.  The  su- 
preme court  upon  appeal  affirmed  the  judgment.  Beck,  J.f  in  delivering  the 
opinion  of  the  court,  said:  "It  is  first  insisted  that  the  court  erred  in  render- 
ing the  decree  foreclosing  the  mortgage,  because  no  such  claim  of  relief  is 
made  in  defendant's  answer.  But  they  do  claim  such  relief  as  under  the  rules 
of  equity  they  are  entitled  to  recover.  Their  prayer  for  relief  is  general. 
After  the  court  had  found  the  deed  and  bond  operated  as  a  mortgage,  it  may 
have  found  that  equity  required,  in  order  to  protect  the  rights  of  one  or  both 
of  the  parties,  the  mortgage  to  be  foreclosed.  One  ground  for  such  an  order 
would  be  the  avoidance  of  a  multiplicity  of  actions.  Others  based  upon  the 
evidence  may  have  appeared.  We  cannot  hold  the  decree  to  be  erroneous  in 
the  absence  of  some  positive  showing  of  error.  *  *  *  The  pleadings,  as  we 
have  seen,  authorized  the  court  to  foreclose  the  mortgage  when  the  deed  and 
bond  were  found  to  constitute  such  a  security,  if  equity  so  required. "  The 
principle  seems  to  be  that  the  court  having  jurisdiction  of  the  subject-matter 
for  one  purpose,  will  do  complete  justice  in  the  case  between  the  parties  when 
equity  requires  it.  I  notice  also  that  the  same  practice  has  been  recognized  in 
some  of  the  other  states.  Hoffman  v.  Ryan,  21  W.  Va.  415;  Loving  v.  Milli- 
ken,  59  Tex.  423.  I  can  see  no  objection  to  such  a  course  where  the  parties, 
as  they  did  in  Holladay  v.  Holladay,  consent  to  it.  There  can  be  no  question, 
it  seems  to  me,  but  that  the  court  had  jurisdiction  to  order  a  sale  after  finding 
that  the  transaction  was  a  mortgage.  If  it  had  jurisdiction  for  the  one  pur- 
pose, it  could  certainly  exercise  it  for  the  other.  The  court  should  no  doubt 
have  directed  that  an  inquiry  be  made  as  to  whether  any  other  persons  had 
liens  upon  the  property,  and,  if  so,  to  order  them  brought  in,  and  that  the 
amounts  of  their  claims  be  ascertained  so  that  they  could  be  discharged  from 
the  proceeds  of  the  fund.  The  suit  was  in  the  nature  of  a  bill  to  redeem,  but 
a  strict  foreclosure  not  being  allowed,  a  sale  being  reqnired  by  positive  law 
in  order  to  bar  the  equity  of  redemption,  the  remedy  has  to  be  changed  so  as 
to  meet  the  new  condition  of  affairs.  Courts  of  equity  have  always  been  able 
to  adapt  their  remedies  so  as  to  do  justice,  and  I  have  no  doubt  but  that  they 
still  are. 

Under  the  views  indicated  it  follows  that  the  decision  of  this  court  in  said 
case  of  Holladay  v.  Holladay  concluded  the  rights  of  the  parlies  in  the  decree 
no  further  than  the  law,  as  declared  by  the  court  in  the  case,  established  them, 
under  the  proof  submitted  at  the  hearing;  that  when  the  mandate  was  trans- 
mitted to  the  circuit  court,  and  entered  upon  the  journals  thereof,  the  parties 
were  not  deprived  of  the  right  to  agree  upon  an  alteration  of  the  terms  and, 
conditions  of  the  decree,  nor  the  court  of  the  power  to  conform  it  to  such 
agreement,  unless  the  vested  rights  of  other  parties  in  the  litigation  were 
thereby  affected  and  impaired;  that  the  parties  to  the  decree  were  left  as  free 
to  contract  in  regard  to  that  matter  as  to  any  other  lawful  thing,  subject  only 
to  the  qualification  mentioned ;  that  the  change  of  the  terms  and  conditions  of 
the  decree,  rendering  it  in  the  opinion  of  the  circuit  court  necessary  for  the 
continuance  of  the  receivership,  and  the  parties  in  interest  having  stipulated 
for  the  appointment  of  Joseph  Holladay  and  George  W.  Weidler  in  the  stead 
of  the  respondent,  it  was  legal  and  proper  for  the  circuit  court  to  make  the 
substitution,  and  the  two  persons  so  appointed  have  a  lawful  right  to  continue 
in  the  discharge  of  the  duties  imposed  until  their  appointment  is  revoked  by 
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the  court  that  made  it;  that  any  person  having  a  claim  against  Ben.  Holla- 
day,  and  desiring  to  affect  his  estate  thereby,  that  is  in  the  hands  of  the  re- 
ceivers, is  entitled,  upon  obtaining  leave  of  said  circuit  court  fur  that  purpose, 
to  commence  and  maintain  an  action  or  suit  against  the  receivers  in  their 
official  capacity  and  enforce  it  by  as  ample  a  remedy  as  though  the  estate  re- 
mained in  said  Holladay' s  hands,  unaffected  by  any  such  relationship;  or  such 
person  may  proceed  against  Holladay  directly  upon  such  claim,  without  leave 
of  any  court,  and  affect  any  property  belonging  to  him,  or  in  which  he  has 
an  interest,  that  is  not  subject  to  the  control  of  said  receivers. 

The  respondent's  counsel  appeared  upon  the  argument  to  be  somewhat  ex- 
ercised on  account  of  the  shape  in  which  the  agreement  between  the  parties 
of  July  10,  1886,  and  the  action  of  the  circuit  court  thereon,  had  placed  the 
matters,  and  in  consequence  of  the  probable  delay  it  would  occasion  in  its  ad- 
justment. This  is  quite  natural.  Creditors  long  delayed  in  the  collection  of 
their  claims  are  liable  to  be  importunate  and  clamorous,  and  by  a  sort  of  at- 
trition produce  zeal  and  earnestness  upon  the  part  of  their  counsel.  But  in 
order  to  judge  fairly  the  policy  that  was  adopted  by  the  parties  to  that  agree- 
ment, the  number  and  magnitude  of  the  claims  against  Ben.  Holladay,  and 
his  financial  condition  at  the  time,  should  be  taken  into  consideration.  The 
estate  was  large  and  valuable,  and  in  the  near  future,  by  prudent  manage- 
ment, could  be  made  to  liquidate  all  the  claims,  and  leave  Holladay  a  reason- 
able competency;  or  by  a  reckless  course  could  have  been  sacrificed,  and  the 
creditors  who  were  unsecured  been  compelled  to  accept  a  very  small  dividend, 
if  able  to  obtain  anything.  The  two  ways  were  open,  and  it  required  no 
great  sagacity  or  deep  penetration  to  discover  that  one  would  lead  to  safe 
anchorage  and  the  other  to  wreck  and  destruction.  To  have  rushed  in  pell- 
mell,  and  seized  and  sequestered  the  property,  would  have  benefited  outside 
speculators  at  the  expense  of  creditors  and  the  debtor.  The  release  of  certain 
of  the  property  from  the  control  of  the  receivers,  and  conveying  it  to  Weid- 
ler  in  trust,  and  charging  it  with  the  payment  of  the  claims  of  Belmont  and 
others,  cannot  upon  the  facts  as  presented  in  the  case  be  deemed  fraudulent. 
If  the  claims  referred  to  had  been  fictitious,  and  the  circuit  court  induced  by 
fraudulent  suggestions  to  make  the  order  releasing  the  property,  the  case 
would  present  a  different  phase;  but  there  is  no  such  element  as  that  in  the 
transaction,  it  is  to  all  appearances  an  honest  effort  to  secure  valid  claims  as 
economically  to  the  estate  as  possible.  More  than  $280,000  was  remitted 
from  them;  the  time  of  their  payment  was  extended  to  three  years,  a  low 
rate  of  interest  was  fixed,  and  the  parties  charged  with  the  management  of 
the  property  required  to  serve  without  compensation.  It  left  this  property 
thus  set  apart,  incumbered,  it  is  true,  to  the  extent  of  $161,200,  but  any  ex- 
cess over  and  above  the  amount  of  the  incumbrance  is  subject  to  the  payment 
of  the  other  indebtedness,  without  question;  and  from  the  statement  made 
at  the  hearing  I  should  judge  that  there  would  be  quite  sufficient  to  satisfy  it. 
I  am  unable  to  discover  anything  that  squints  towards  fraud  in  the  affair,  but 
that  upon  the  contrary  it  bears  the  semblance  of  a  prudent,  fair,  and  honor- 
able adjustment  of  the  matter. 

The  effect  of  the  decree  of  the  circuit  court  of  the  United  States  in  favor  of 
George  C.  Hick  ox  may  be  to  charge  the  estate  with  the  amount  decreed  to  be 
due  said  Hickox;  whether  it  does  so  or  not  depends  upon  whether  said  circuit 
court  had  jurisdiction  of  the  parties  and  the  subject-matter  of  the  suit  at  the 
time  of  its  rendition.  It  was  claimed  at  the  hearing  that  the  suit  in  which 
the  decree  was  obtained  was  not  commenced  until  after  the  suit  of  Ben.  Hol- 
laday v.  Joseph  Holladay  was  begun,  and  the  receiver  appointed,  and  was 
heard  while  the  property  which  the  decree  purports  to  affect  was  in  the  hands 
of  the  receiver.  If  that  is  true  I  cannot  see  how  the  decree  can  have  any  force 
or  be  rendered  operative.  There  is  no  principle  better  established  than  that, 
where  property  in  litigation  is  taken  into  the  custody  of  the  court  through  the 
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intervention  of  a  receiver,  a  party  interested  cannot  go  into  another  forum 
and  establish  any  claim  to  it.  The  court  which  first  takes  cognizance  of  the 
controversy  is  entitled  to  retain  jurisdiction  to  the  end  of  the  litigation,  and 
incidentally  to  take  possession  and  control  of  the  subject-matter  of  the  suit,  to 
the  exclusion  of  all  interference  from  other  courts  of  concurrent  jurisdiction. 
The  principle  grows  out  of  a  spirit  of  comity  which  has  the  highest  aim  for 
the  public  good,  and  without  the  observance  of  which,  conflicts  of  a  serious 
nature  would  be  likely  to  arise.  Co-ordinate  authority  emanating  from 
state  and  federal  government,  administered  by  their  respective  tribunals,  can 
be  exercised  harmoniously  only  by  conceding  to  the  tribunal  which  first  ob- 
tains jurisdiction  over  the  thing  the  right  to  the  exercise  of  it.  Thefollowing 
language  of  Mr.  Justice  Matthews,  in  Heidritter  v.  Elizabeth  Oil  Cloth  Co., 
112  U.  S.  305,  5  Sup.  Ct.  Hep.  135,  expresses  fully  my  view  upon  this  point: 
"It  is  merely  an  application  of  the  familiar  and  necessary  rule,  so  often  ap- 
plied, which  governs  the  relation  of  courts  of  concurrent  jurisdiction,  where, 
as  in  the  case  here,  it  concerns  those  of  a  state  and  of  the  United  States,  con- 
stituted by  the  authority  of  district  governments,  though  exercising  jurisdic- 
tion over  the  same  territory.  That  rule  has  no  reference  to  the  supremacy  of 
one  tribunal  over  another;  nor  to  the  superiority  in  rank  of  the  respective 
claims,  in  behalf  of  which  the  conflicting  jurisdictions  are  invoked.  It  simply 
requires,  as  a  matter  of  necessity,  and,  therefore,  of  comity,  that  when  the  ob- 
ject of  the  action  requires  the  control  and  dominion  of  the  property  involved 
in  the  litigation,  that  court  which  first  acquires  possession,  or  that  dominion 
which  is  equivalent,  draws  to  itself  the  exclusive  right  to  dispose  of  it,  for 
the  purposes  of  its  jurisdiction."  It  is  further  illustrated  in  Attleborough 
Bank  v.  Northweatern  Manvf'g  cfc  Car  Co.,  28  Fed.  Rep.  113. 

The  respondent's  claim  is  only  partially  affected  by  the  foregoing  matters. 
His  suit  is  regularly  in  court,  and  not  embarrassed  in  consequence  of  the  con- 
tinuance of  the  receivership,  and  if  he  acquired  a  lien  upon  the  shares  of  stock 
as  claimed,  he  is  entitled  to  the  relief  demanded.  Two  grounds  of  objection 
to  his  right  to  such  lien  are  interposed.  The  one  is  that  he  could  not  legally, 
while  receiver  of  the  property,  become  a  mortgagee  thereof;  and  the  other, 
that  the  right  of  the  two  law  firms  attached  under  the  assignment  to  them, 
and  is  superior  to  that  of  his.  The  main  ground  is  the  former  one,  and  its 
determination  depends  upon  whether  or  not  the  attempt  to  acquire  the  lien 
was  compatible  with  the  respondent's  duties  as  receiver.  The  office  of  re- 
ceiver is  to  take  possession  of  the  property  and  hold  it  subject  to  the  order  of 
the  court  appointing  him.  The  property  is  in  the  custody  of  the  law.  The 
court  has  the  management  and  disposal  of  it  in  accordance  with  the  rules  of 
law,  and  to  answer  the  ends  of  justice,  and  the  receiver  is  its  officer  to  exe- 
cute its  authority  in  the  matter.  The  powers  of  a  receiver  are  in  the  nature 
of  those  of  a  guardian  of  a  ward's  estate,  and  his  relations  are  of  a  fiduciary 
character.  The  property  is  held  for  whoever  may  ultimately  establish  a  title 
to  it,  and  the  receiver  has  no  power  to  make  any  contract  regarding  it,  unless 
ratified  by  the  court.  It  is  laid  down  as  au  elementary  principle  in  High  on 
Receivers,  §  193,  that  the  courts  will  not  permit  a  receiver  any  more  than  any 
other  trustee  to  subject  himself  to  the  temptation  arising  from  a  conflict  be- 
tween the  interest  of  the  purchaser  and  the  duty  of  a  trustee,  and  the  author 
there  further  says:  "The  rule  has  its  foundation  in  grounds  of  public  policy 
and  in  the  peculiar  relations  sustained  by  a  receiver  to  the  fund  or  estate  in 
his  custody,  which  resembles  in  this  respect  that  of  a  solicitor,  trustees,  or  any 
other  fiduciary  relation  of  a  like  nature  where  the  same  rule  of  equity  pre- 
vails." And,  at  section  194,  says:  "That  the  general  rule,  as  above  stated, 
denying  receivers  the  privilege  of  becoming  purchasers  of  property  pertaining 
to  their  trust,  is  entirely  independent  of  the  question  whether  any  fraud  in 
fact  has  intervened."  The  principle  here  declared  forbids  a  receiver  from 
taking  security  upon  the  property  intrusted  to  his  care  as  decidedly  as  it  does 
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from  becoming  a  purchaser  of  it;  his  interest  and  duty  would  conflict  as  much 
in  the  one  case  as  in  the  other;  he  holds  the  property  not  for  himself  but  for 
those  who  may  establish  a  title  to  it,  and  if  he  were  allowed  to  acquire  a  claim 
upon  it  in  his  own  favor,  it  would  be  very  liable  to  occasion  a  conflict  of  in- 
terest between  himself  and  the  parties  for  whom  it  is  held.  In  Johnson  v. 
Gunter,  6  Bush,  534,  where  a  receiver  undertook  to  retain  funds  collected  by 
him,  and  offset  his  own  individual  claims  against  the  party  to  whom  they  were 
directed  to  be  paid,  the  court  said:  "The  money  was  received  by  appellee 
under  a  decretal  order  of  the  court,  and  his  possession  is  deemed  the  possession 
of  the  court;  no  discretion  is  allowed  him  as  to  any  application  or  disposition 
of  it;  but  he  holds  it  subject  to  the  order  of  the  court  and  to  be  paid  to  whom 
the  court  shall  adjudge.  If  the  mere  agent  or  instrument  of  the  court  can  be 
permitted,  after  receiving  the  funds  under  its  order,  to  set  up  claims  to  them 
wholly  foreign  to  the  object  of  its  appointment,  the  position  of  a  receiver  is 
perverted  into  that  of  a  speculator  in  funds  constructively,  at  least,  in  court, 
and  their  destiny  becomes  as  uncertain  after  they  enter  the  precincts  of  the 
court  as  before.  The  court  will  not  thus  permit  itself  to  be  made  a  quasi 
8u itor. "  The  same  objection  exists  against  allowing  a  receiver  to  take  a  mort- 
gage upon  the  property  to  secure  his  private  debt,  and  difficulty  suggested 
would  attend  the  practice.  The  respondent  no  doubt  advanced  the  money  in 
good  faith,  and  that  it  should  be  repaid  to  him  with  interest,  there  is  no  ques- 
tion; but  to  hold  that  the  mortgage  executed  to  himself  upon  the  shares  of 
stock  is  operative  under  the  circumstances  would  sanction  a  contravention  of 
public  policy,  and  tend  to  the  establishment  of  a  pernicious  precedent.  The 
respondent  should  not  be  allowed  to  claim  such  lien,  nor  the  relief  granted  by 
the  circuit  court,  though  I  think  he  is  entitled  to  a  decree  against  Ben.  Holla- 
day,  and  against  the  receivers,  for  the  amount  of  his  debt  and  interest,  to  be 
enforced  against  the  former  personally,  and  the  latter  in  their  official  capacity 
out  of  the  property  in  their  custody,  in  the  order  of  priority  of  payment  of 
such  claims,  with  his  costs  and  disbursements  herein;  the  amount  realized 
from  either  party  to  operate  as  a  satisfaction  of  the  debt  to  the  extent  of  such 
amount.    The  decree  appealed  from  should  be  modified  in  accordance  with  this 


Lord,  0.  Jn  (specially  concurring,)  The  suit  is  to  foreclose  a  chattel  mort- 
gage on  certain  shares  of  stock.  The  mortgage  was  executed  to  the  plaintiff 
while  receiver,  and  while  he,  as  such,  held  the  stock,  for  money  advanced  to 
the  defendant  Holladay,  one  of  the  parties,  pending  the  litigation.  It  is  ad- 
mitted that  the  money  was  advanced  as  alleged,  and  that  the  defendant  Holla- 
pay  justly  owes  the  same.  The  only  question  is,  was  the  taking  of  the  lien 
upon  property  thus  in  his  custody  as  receiver,  in  contravention  of  public  pol- 
icy? I  am  inclined  to  think  it  was,  and  that  the  view  expressed  in  the  opin- 
ion in  this  particular  is  correct.  And  therefore,  as  to  this  matter,  I  concur 
in  the  result.  But  deeming  the  other  subjects  discussed  in  the  opinion  as  not 
essential  to  the  termination  of  the  real  question  in  controversy,  I  reserve  my 
judgment  as  to  them. 
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State  ©.  Barnett. 

(Supreme  Court  of  Oregon.    April  18,  1887.) 

1.  Criminal  Law — Jurisdiction — Stolen  Property  Brought  into  State. 

The  testimony  showed  that  the  defendant  was  intrusted  in  British  Columbia  with 
Canadian  money  for  transportation ;  that  he  constantly  represented  to  his  bailor 
that  the  money  had  been  stolen  from  him  by  the  Indians ;  tnat  afterwards  he  came 
into  Oregon  with  the  money  in  his  possession,  and  sent  the  same  by  express  into 
the  county  wherein  he  was  indicted,  to  a  bank  to  be  exchanged  into  United  States 
money,  and  returned  by  draft  payable  to  him,  which  was  done,  and  upon  receipt  of 
the  draft  he  absconded.  Held,  under  Criminal  Code  Or.  §  16,  which  provides  that 
"  when  property  feloniously  taken  *  *  •  without  the  state,  by  burglary,  rob- 
bery, larceny,  or  embezzlement  is  brought  within  it,  the  action  may  be  commenced 
and  tried  in  any  county  therein  into  which  such  property  may  be  brought,"  that 
this  was  such  a  bringing  of  the  money  into  the  county  by  the  defendant  as  to  give 
the  court  of  the  county  wherein  the  money  was  exchanged  jurisdiction  over  the  of- 
fense. 

2.  Same — Principal  and  Agent. 

The  fact  that  the  principal  and  the  agent  were  in  different  counties  in  the  state  at 
the  time  of  the  commission  of  the  offense  does  not  affect  the  application  of  the  rule. 

Appeal  from  circuit  court,  Multnomah  county. 

John  M.  Gearin,  for  appellant.    Nathan  D.  Simon,  for  respondent* 

Lord,  C.  J.  The  defendant  was  indicted,  tried,  and  convicted  of  the  crime 
of  larceny  by  bailee.  On  the  trial  of  the  cause  it  appeared  in  evidence  that 
vthe  money  alleged  to  have  been  converted  by  the  defendant  to  his  own  use 
was  delivered  to  him  by  a  witness  of  the  name  of  De  Wolf  for  safe-keeping, 
and  to  facilitate  its  transportation  somewhere  in  British  Columbia.  That  the 
money  was  brought  by  the  defendant  in  person  into  Pendleton,  Umatilla 
county,  Oregon,  and  there  placed  by  him  with  the  Wells-Fargo  Express  Com- 
pany for  shipment  to  the  Bank  of  British  Columbia  in  the  city  of  Portland, 
Multnomah  county,  and  at  the  same  time  addressed  the  following  letter  to 
the  bank:  "Pendleton,  October  17,  1886. 

"Bank  of  British  Columbia,  Portland,  Oregon— Dear  Sir:  I  have  sent 
you  $2,000  Canadian  money  by  Wells,  Fargo  &  Co.'s  Express,  to  exchange 
for  U.  S.  money.  Please  send  draft  on  your  bank  to  First  National  Bank, 
Pendleton,  Oregon,  to  me.  [Signed]  E.  T.  Barnett." 

That  the  money  and  letter  sent  m  above  stated  were  received  by  the  bank  at 
the  city  of  Portland,  and,  in  accordance  with  the  directions  or  instructions  of 
the  defendant,  the  Canadian  money  was  converted  into  United  States  money, 
placed  in  a  draft,  and  sent  to  the  defendant  at  Pendleton,  Umatilla  county, 
Oregon;  that  he  received  the  draft,  and  absconded  with  it  to  Dayton,  Wash- 
ington territory.  It  was  also  shown  in  evidence  that,  before  he  had  shipped 
the  money  by  Wells,  Fargo  &  Co.,  he  represented  to  the  witness  De  Wolf  that 
the  money  had  been  stolen  out  of  the  saddle  bags,  where  he  had  placed  it,  and 
the  defendant  represented  constantly  that  the  money  had  been  stolen  by  In- 
dians. It  is  thus  seen  that  the  defendant  came  into  Oregon  with  the  prop- 
erty placed  in  his  custody,  denying  his  possession,  and  asserting  that  the  In- 
dians had  stolen  it,  and  sent  it  by  his  innocent  agent  into  the  county  in  which 
he  was  afterwards  indicted,  and  by  his  directions  had  the  money  converted 
into  United  States  money,  and  a  draft  made  payable  to  him,  for  the  purpose 
of  appropriating  it  to  bis  own  use,  and  facilitating  his  escape  with  it. 

Upon  this  state  of  facts,  the  counsel  for  the  defendants  claims  that  the 
court  was  without  jurisdiction  to  try  the  defendant,  and,  as  a  consequence, 
that  the  judgment  of  conviction  pronounced  against  him  is  void.  Virtually, 
this  is  based  on  two  propositions:  (1)  That  the  bringing  into  this  state  by 
the  defendant  money  stolen  in  British  Columbia  does  not  constitute  an  offense 
v.l4p.nos.l3, 14—47 
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against  the  laws  of  this  state;  and  (2)  that,  not  being  personally  present  in 
Multnomah  county  with  the  stolen  money  in  his  possession,  the  defendant 
could  not  lawfully  be  subjected  to  a  trial  there. 

The  first  objection  raises  the  vexed  question  upon  which  there  has  been,  and 
now  is,  much  diversity  of  judicial  opinion.  For  a  collection  of  the  authori- 
ties, and  the  holdings  pro  and  con  of  the  different  states,  by  their  courts  of 
last  resort,  see  Bish.  Crim.  Law,  §  141.  It  was,  however,  at  an  early  day, 
held  in  this  state  that  the  offense  of  larceny,  committed  without  the  state,  con- 
tinues and  accompanies  the  stolen  property,  and  that  the  offense  may  be  tried, 
in  any  county  within  the  state  into  which  such  stolen  property  may  be  brought 
by  the  offender.  And  since  this  decision  it  has  been  provided  by  law  that, 
"when  property  feloniously  taken  *  *  *  without  the  state,  by  burglary, 
robbery,  larceny,  or  embezzlement,  is  brought  within  it,  the  action  may  be 
commenced  and  tried  in  any  county  therein  into  which  such  property  may  be 
brought."     Crim.  Code,  §  16. 

The  argument  that  a  completed  offense  was  committed  before  the  defend- 
ant came  into  the  state,  and  that  his  subsequent  acts  here  could  not  make  an- 
other for  which  he  would  be  liable  within  the  jurisdiction  of  this  state,  is  ef- 
fectually disposed  of  by  the  statute  declaring  that,  when  property  so  taken 
without  the  state  is  brought  within  it,  the  action  may  be  commenced  and  tried 
in  any  county  therein  into  which  such  property  may  be  brought.  The  of- 
fender, who  has  obtained  a  felonious  possession  without  the  state,  cannot 
bring  the  property  stolen  or  embezzled  within  the  state,  with  the  intent  to 
appropriate  or  convert  it  to  his  own  use,  without  violating  the  laws  of  this 
jurisdiction,  and  rendering  him  liable  to  its  punishments.  "Always,"  says 
Mr.  Bishop,  "when  a  man  has  with  him  property  in  the  state,  where  any  legal 
inquiry  concerning  it  arises,  the  courts  look  into  the  legal  relation  he  sus- 
tains to  it  there.  If  he  stole  it  in  another  state,  he  has  not  even  the  right  to 
its  custody  in  the  new  locality.  And  the  rule  in  larceny  is  that  when  a  man, 
having  in  his  mind  the  intent  to  steal,  makes  any  removal  or  carrying  of 
goods  to  the  custody  of  wThich  he  has  no  title,  he  commits  the  crime."  Bish. 
Crim.  Law,  §  138.  "Our  courts,  indeed,  have  no  occasion,  neither  have  they 
jurisdiction,  to  try  prisoners  for  larcenies  committed  abroad,  against  the  laws 
of  foreign  governments.  But  they  can  inflict  pu  nishment  for  offenses  against 
our  laws;  and,  if  a  man  has  property  in  his  hands  here,  they  can  inquire  what 
legal  relation  he  sustains  here  to  this  property,  and,  if  it  came  with  him  from 
a  foreign  country,  the  relations  he  sustained  to  it  there  establishes  his  relation 
to  it  here."  Id.  §  139.  "The  proposition  that  a  man  is  to  escape  punishment 
for  the  violation  of  our  laws  because  he  first  violated  the  laws  of  a  foreign 
country  is  absurd  in  itself,  and  mischievous  in  its  practical  application.  Noth- 
ing is  plainer  than  that,  when  a  man  is  found  here  with  property,  our  courts 
will  inquire  after  the  owner  of  it, — equally  whether  such  owner  is  a  foreigner 
or  a  citizen,  present  personally  or  absent.  Nothing  is  plainer  than  that  our 
courts  will  protect  the  rights  of  property, — equally  whether  the  property  is 
in  the  owner's  grasp,  or  wrongfully  found  in  the  grasp  of  a  felon. "    Id.  §  140. 

What  was  the  legal  relation  which  the  defendant  sustained  to  this  property 
which  he  brought  within  the  jurisdiction  of  this  state?  Upon  the  admitted 
facts,  for  the  purposes  of  this  case,  the  property  was  intrusted  to  his  custody 
as  a  bailee.  Before  he  reached  this  state,  he  declared  to  the  owner  of  it,  what 
in  fact  was  false,  that  the  Indians  had  stolen  it,  when  the  identical  property 
was  then  in  his  possession,  and  had  not  been  out  of  it.  He  brought  that  prop- 
erty or  money  into  this  state,  still  denying  his  possession,  and  asserting  that 
falsehood,  and,  with  intent  to  convert  and  appropriate  it  to  Jiis  own  use,  placed 
it  in  the  hands  of  Wells,  Fargo  &  Co.,  with  directions  to  deliver  it  to  the  Bank 
of  British  Columbia,  and  instructing  the  bank  by  letter  to  exchange  or  dis- 
count the  Canadian  money  for  United  States  money,  and  for  the  same  "to 
Bend  draft  on  your  bank  to  the  First  National  Bank,  Pendleton,  Oregon,  to 
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me,  [the  defendant;]"  all  of  which  was  done  and  performed,  and  the  draft 
received  according  to  his  direction  and  authority. 

Under  this  state  of  facts,  can  it  be  maintained  that  our  laws  have  not  been 
violated,  and  a  crime  committed,  within  their  jurisdiction?  It  is  conceded 
that  it  was  the  property  of  De  Wolf,  and  that  he  was  entitled  to  its  possession, 
and  that  the  defendant  meant  and  intended  to  deprive  him  of  its  ownership, 
and  to  feloniously  convert  it  to  his  own  use.  If  these  circumstances  do  not 
constitute  the  offense  with  which  the  defendant  is  charged,  "then  it  is  im- 
possible for  any  man,  under  any  circumstances,  to  do  acts  completely  falling 
within  the  description  and  definitions  given  in  the  books  of  this  offense." 
Bish.  Crim.  Law,  §  140.  But  it  is  said  that  the  court  had  no  jurisdiction  to 
try  him,  because  he  did  not  bring  the  money  or  property  within  that  county. 
It  is  true,  the  defendant  did  not  bring  the  property  personally  within  the 
county  in  which  he  was  indicted,  tried,  and  convicted;  but  the  property  was 
brought  within  the  county  by  his  innocent  agent,  under  bis  direction  and  au- 
thority, and  for  the  purpose  of  facilitating  and  completing  its  conversion,  and 
putting  his  crime  beyond  the  reach  of  discovery.  It  was  done  by  the  hand 
of  another,  but  that  hand  was  directed  and  controlled  by  his  mind.  "He  who 
does  an  act  in  this  state  by  an  agent,"  said  Hosmer,  G.  J.,  "is  considered  as 
if  he  had  done  it  in  his  own. proper  person."  JBarkhamsted  v.  Parsons,  3 
Conn.  1.  In  judgment  of  the  law,  he  who  procures  the  act  to  be  done  is  pres- 
ent at  its  commission,  and  will  not  be  permitted  to  deny  that  he  personally 
committed  it  at  the  place  where  it  was  done.  In  such  case,  the  innocent  agent 
is  not  an  offender;  but  the  employer,  though  absent,  is  the  principal  offender, 
and  is  deemed  to  have  been  personally  present. 

Iu  Com.  v.  White,  123  Mass.  434,  the  court  say,  by  Morton,  J.:  "The  per- 
sonal presence  of  the  thief  is  not  always  necessary  to  make  him  guilty  of 
larceny.  If  he  does  in  this  state,  either  personally,  or  by  the  hand  of  another 
who  is  not  principal  in  the  larceny,  all  the  acts  which  constitute  the  essential 
elements  of  the  crime,  he  may  be  indicted  and  punished  in  this  state,  if  he 
can  be  apprehended  within  its  jurisdiction.  It  is  true  that  it  has  been  held 
that,  when  the  agent  is  a  guilty  actor  in  the  commission  of  the  felony,  he  is 
the  principal  offender,  and  the  procurer  is  an  accessory  before  the  fact;  but 
when  the  agent  is  not  guilty  of  the  crime  the  procurer  is  regarded  as  the  prin- 
cipal, though  absent.  *  *  *  He  intrusted  them  to  the  hands  of  an  agent, 
not  an  accomplice  in  the  theft,  and  sent  them  into  this  commonwealth  to  be 
disposed  of.  While  they  were  here  in  the  hands  of  his  agent,  he  had  the  same 
control  and  power  over  them  as  if  he  held  them  here  in  his  own  hands. 
His  mind  directed  the  disposition  of  them ;  he  sold  them  to  the  defendant. 
We  think  the  maxim  quifacitper  alium  facit  per  se  applies,  and  that  he  was 
liable,  criminally  as  well  as  civilly,  for  the  acts  of  his  agent,  to  the  same  ex- 
tent as  if  done  by  him  in  person." 

In  People  v.  Adams,  3  Denio,  210,  Beardsley,  J.,  said:  "The  defendant 
may  have  violated  the  law  of  Ohio  by  what  he  did  there,  but  with  that  we 
have  no  concern.  What  he  did  in  Ohio  was  not,  nor  can  be,  an  infraction  of 
our  law,  or  a  crime  against  this  state.  He  was  indicted  for  what  was  done 
here,  and  done  by  himself.  True,  the  defendant  was  not  personally  within 
the  state,  but  he  was  here  in  purpose  and  design,  and  acted  by  his  authorized 
agents.  The  agents  employed  were  innocent,  and  he  alone  was  guilty.  An 
offense  was  thus  committed,  and  there  must  have  been  a  guilty  offender;  for 
it  would  be  somewhat  worse  than  absurd  to  hold  that  any  act  could  be  a  crime, 
if  no  one  was  criminal.  Here  the  crime  was  perpetrated  within  this  state, 
and  over  that  our  courts  have  undoubted  jurisdiction.  This  necessarily  gives 
them  jurisdiction  over  the  criminal.     Crimen  trahit  personam." 

Here  both  the  principal  and  agent  were  in  this  state,  but  in  different  coun- 
ties of  it.  But  this  does  not  affect  the  application  of  the  rule.  As  said  by 
Beardsley,  J.,  supra ;  "That  such  is  the  rule  where  both  principal  and  agent 


Digitized  by 


Google 


740  PACIFIC  REPORTER.  [Or. 

at  the  time,  the  crime  is  perpetrated  were  in  the  same  state,  although  in  differ- 
ent counties,  was  not  denied  at  the  argument,  nor  does  it  admit  of  a  ques- 
tion."   It  follows  that  the  judgment  must  be  affirmed,  and  it  is  so  ord  red. 

Note.  A  very  exhaustive  and  able  argument  for  a  rehearing  in  this  case 
was  duly  filed,  and,  the  court  considering  the  same,  it  was  allowed,  and  the 
case  reargued  orally  before  the  court,  and  on  the  twenty-fifth  of  July,  1887, 
the  court  announced  that  it  adhered  to  its  original  decision. — Rep. 


iIobson  and  others  v.  Montieth  and  others. 

(Supreme  Court  of  Oregon.    June  13,  1887.) 

Municipal  Cobpobations— Streets— Platb. 

In  an  action  by  abutting  property-holders  to  restrain  building  upon  a  certain 
strip  of  land  alleged  to  be  a  street,  and  thereby  obstructing  the  same,  held  that  the 
act  of  the  legislature  of  Oregon  incorporating  the  city  of  Astoria,  which  provides 
that  "the  fee  of  all  streets  now  within  the  city,  recorded  between  high  and  low 
water  of  the  Columbia  river,  is  granted  to  the  city,  •  •  *  and  shall  forever 
remain  open  as  thoroughfares  for  the  public,"  does  not  include  a  street  laid  out 
and  designated  on  a  recorded  plat,  where  the  land  included  in  such  plat  has  been 
relaid  out  and  designated  on  a  subsequent  recorded  plat,  and  lots  made  out  of  the 
former  street,  and  such  subsequent  plat  has  been  acquiesced  in  and  the  abutting 
property  conveyed  as  designated  thereon. 

Appeal  from  circuit  court,  Clatsop  county. 

Geo.  U.  Williams,  for  appellants.  Fulton  Bros,  and  Raleigh  Stott,  for  re- 
spondents. 

Thayer,  J.  The  respondents  herein  brought  suit  in  said  circuit  court  to 
restrain  the  appellants  from  building  upon  a  certain  strip  of  land  alleged  to 
be  one  of  the  streets  in  the  city  of  Astoria,  which  they  designate  as  "Hamil- 
ton Street, "  and  from  thereby  obstructing  the  alleged  street  They  own  cer- 
tain lots  in  severalty  abutting  upon  the  said  strip  of  land,  and  base  their  right 
of  suit  upon  the  grounds  that  the  threatened  building  upon  and  obstructing 
the  pretended  street  will  work  a  special  injury  to  them  differing  from  that 
suffered  in  consequence  thereof  by  the  general  public.  The  appellants  claim 
that  the  loms  in  quo  is  not  a  street  but  private  property  belonging  to  the  ap- 
pellant, R.  S.  Strahan,  as  assignee  of  the  estate  of  the  appellant  Thomas  Mon- 
t'eth. 

The  main  question  in  controversy  is  whether  the  strip  of  land  is  such  street 
or  not;  though  the  appellant's  counsel  contended  at  the  hearing  that  the  suit 
could  not  be  maintained  until  the  legal  title  to  the  property  was  settled  in  a 
court  of  law;  and  that  the  respondents  had  failed  to  show  by  the  allegations 
and  proofs  that  any  such  wrong  to  their  rights  was  threatened  as  would  au- 
thorize the  interposition  of  a  court  of  equity  in  their  behalf.  The  latter  ques- 
tion is  by  no  means  free  from  doubt,  but  I  pass  it  over  for  the  present  in  or- 
der to  consider  the  general  merits  of  the  case. 

The  parties  to  the  suit  filed  a  written  stipulation  in  the  case  in  which,  among 
other  things,  they  stipulated:  That  the  land  embraced  in  the  tract  alleged  in 
the  complaint  as  "Hamilton  Street"  is  tide  land,  and  lies  wholly  below,  and 
north  of  the  line  of  ordinary  high  tide  in  the  Columbia  river;  and  south  of  the 
north  line  of  the  donation  land  claim  of  John  McClure,  as  described  in  the 
patent  from  the  United  States  to  John  McClure.  The  patent  to  the  claim,  it 
appears,  was  not  issued  until  1866;  but  the  settlement  upon  it,  and  residence 
and  cultivation,  were  had  long  prior  thereto;  that  after  such  settlement,  res- 
idence, and  cultivation,  the  said  John  McClure  laid  out  a  town  partly  upon 
his  claim  and  partly  upon  the  tide  land  in  front  thereof,  known  as  the  town  of 
Astoria,  and  constituting  a  part  of  the  city  of  Astoria;  that  he  made  a  plat 
thereof,  which  was  tiled  in  the  then  office  of  the  recorder  of  the  county  of  Clat- 
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sop,  on  the  sixth  day  of  February,  1854,  and  duly  recorded  in  said  office,  and 
was,  and  is,  known  as  "John  McClure's  Plat  or  Map"  of  the  town  of  Astoria. 
That  among  the  streets  indicated  upon  the  said  plat,  and  dedicated  thereby  to 
the  public,  was  a  street  designated  as  "Hamilton  Street;"  that  in  1858  the 
said  John  McOlure  sold  the  said  donation  claim  to  Cyrus  Olney,  and  conveyed 
to  him  all  his  right,  title,  and  interest  in  the  same,  with  the  appurtenances 
thereunto  belonging,  by  deed  of  conveyance  duly  executed  and  containing  cov- 
enants of  further  assurance;  that  on  the  twenty-first  day  of  December,  1863, 
the  said  Gyrus  Olney  executed  to  the  appellant  Thomas  Montieth  a  deed  of 
conveyance  to  real  property  described  therein  as  "situate,  lying,  and  being  in 
the  town  of  Astoria,  county  of  Clatsop,  and  state  of  Oregon,  and  known  and 
designated  on  John  McClure's  recorded  plat  of  said  town  as  all  of  block  six- 
ty-one, all  of  block  fifty-eight,  and  all  the  land  and  wharfing  privileges  north 
of  the  east  half  of  block  fifty-eight;  together  with  certain  other  lands,  and  all 
and  singular  the  tenements,  hereditaments,  and  appurtenances  thereunto  be- 
longing," etc.  Said  Hamilton  street,  as  designated  on  the  McClure  plat,  ex- 
tends from  low  water  in  the  Columbia  river,  south,  along  the  east  side  of 
blocks  numbered  thereon  58,  61,  and  64;  and  between  the  same  and  a  tier  of 
blocks  immediately  east  therefrom,  numbered  thereon  57,  62,  and  63;  each  of 
said  blocks,  except  No.  57,  which  is  indicated  as  fractional,  is  represented  as 
containing  eight  lots,  of  50  by  100  feet  each,  fronting  upon  streets  at  right 
angles  with  Hamilton  street,  as  50  feet  in  width ;  that  thereafter,  and  in  1867, 
the  said  Cyrus  Olney  prepared  another  plat  of  snid  town  of  Astoria,  and  ex- 
tended the  limits  thereof  south  and  west  so  as  to  include  a  large  amount  of 
additional  territory  in  those  directions;  extended  it  east,  so  as  to  include  two 
tiers  of  lots,  and  a  50-foot  strip  for  a  street;  and,  on  the  north,  so  as  to  make 
said  block  57  a  full  block,  and  add  thereto  a  street  and  fractional  block,  the 
latter  being  numbered  56 J;  that  be  represented  said  blocks  58,  61,  and  64  as 
being  seven  lots  in  width  from  east  to  west,  and  two  lots  in  length  from  north 
to  south,  which  representation  was  so  made  by  including  said  Hamilton  street 
as  two  of  such  lots  5  and  10,  in  each  of  said  blocks,  and  adding  a  tier  of  two 
lots  adjoining  the  same  on  the  east,  and  continuing  a  tier  of  blocks  of  the  same 
width,  and  composing  the  same  number  of  lots,  south,  across  his  entire  plat; 
that  he  also  represented  to  the  east  of  the  fourteen  lot  blocks  another  tier  of 
blocks  of  the  regular  size,  extending  from  north  to  south,  a  street  between 
the  same,  of  the  regular  width,  and  said  fourteen  blocks,  and  another  street 
to  the  east  of  said  tier  of  regular-sized  blocks  added,  extending  from  north  to 
south,  and  upon  which  the  latter  blocks  abutted.  That  the  said  Olney  on  the 
first  day  of  May,  1867,filed  the  said  plat  for  record  in  the  office  of  the  clerk  of 
said  county  of  Clatsop,  and  the  same  was  thereupon  duly  recorded  therein, 
and  designated  as  the  "plat  or  map  of  McClure's  Astoria  as  extended  by  Cyrus 
Olney." 

It  is  not  shown  that  any  lots  adjacent  to  said  Hamilton  street  had  been  sold 
prior  to  the  record  of  the  Olney  plat,  except  those  sold  to  Montieth,  and  the 
appellants  claim  that  he  acquiesced  in  the  change  Olney  made  in  the  original 
plat.  The  respondents,  however,  insist  that  he  strenuously  objected  to  it  in 
the  outset,  and  which  I  have  no  doubt  is  the  fact.  But,  however  that  may 
be,  we  find  that  on  the  fourteenth  day  of  May,  1879,  he  conveyed  to  E.  D. 
Heatley,  J.  W.  Grace,  and  J.  M.  TenBosch,  trustees  of  the  estate  of  M.  J. 
Kinney,  among  other  property,  certain  of  the  lots  in  said  blocks  58  and  61,  as 
represented  on  the  Olney  plat,  and  described  the  same  in  the  deed  of  convey- 
ance as  lying  and  being  in  the  city  of  Astoria,  "as  laid  out  by  John  McClure, 
and  extended  by  Cyrus  Olney. "  It  is  evident  from  this  that  he  had  acquiesced 
in  the  Olney  plat  at  that  time.  It  also  appears  that  one  of  the  principal 
respondents,  the  Pythian  Land  Association,  obtained  the  title  to  the  lot 
claimed  by  that  company,  ostensibly  from  the  said  trustees  of  Kinney,  by  deed 
which  bears  date  June  1, 1881,  and  which  is  a  mere  quitclaim  and  release  in 
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form,  and  describes  the  premises  conveyed  as  "lot  numbered  4,  in  block  num- 
bered 61,  in  the  city  of  Astoria,  in  the  county  of  Clatsop,  and  in  the  state  of 
Oregon ;  said  city  lot  the  same  as  laid  off  by  John  McCJure,  and  extended  by 
Cyrus  Olney,  according  to  the  plats  on  file  in  the  office  of  the  county  clerk." 

The  title  of  John  Hobson,  another  of  the  principal  respondents,  is  derived 
from  Warren's  heirs,  by  deed  dated  September  4, 1877.  Their  title  came  from 
the  state  by  deed  dated  April  25,  1877.  Said  deed  purports  to  convey  lot  9  in 
block  58,  "according  to  the  plat  or  map  made  and  recorded  by  John  McClure 
and  extended  by  Cyrus  Olney."  It  is  also  stipulated  in  the  written  stipula- 
tion made  and  filed  as  before  mentioned,  "that  the  respondent,  (plaintiff,) 
Theodore  Broenser,  is  the  owner  of  lot  No.  4,  block  64;  and  that  his  claim  of 
title  is  from  Cyrus  Olney,  subsequent  to  the  second  day  of  May,  1867,  and 
that  the  conveyances  described  said  lot  as  being  lot  No.  4  of  block  No.  64,  ac- 
cording to  the  town  of  Astoria,  as  laid  out  and  recorded  by  John  McClure  and 
extended  by  Cyrus  Olney;  and  that  the  immediate  grantors  of  said  Broenser 
purchased  said  lot  4  of  block  64  from  the  state  of  Oregon  as  tide  land,  April 
28,  1879,  and  said  lot  is  described  in  the  deed  as  above." 

These  three  lots,— lot  4  in  block  61;  lot  9  in  block  58,  and  lot  4  in  block  64, 
— are  the  only  ones,  as  I  understand,  represented  in  this  suit;  and  I  am  un- 
able to  ascertain  how  the  present  owners  of  them  have  any  grounds  to  com- 
plain of  the  alleged  street  being  used  as  private  property.  At  the  time  the 
various  owners  purchased  the  several  Jots  referred  to,  the  Olney  plat  was  on 
record,  and  they  severally  took  under  a  conveyance  recognizing  it.  The  re- 
spondents' counsel  contend  that  the  latter  plat  was  no  more  than  an  extension 
of  the  McClure  plat,  and  not  a  change  of  it.  The  name  given  to  it  was  "the 
plat  or  map  of  John  McClure's  Astoria,  as  extended  by  Cyrus  Olney."  That 
might  indicate  that  it  made  no  change  in  the  original  plat— only  an  extension 
of  it;  but  whether  it  did  or  not  must  be  determined  by  the  plat  itself  and  not 
from  the  name.  A  name  may  import  a  kind  or  quality  quite  different  from  that 
which  the  thing  it  is  applied  to  possesses.  Cyrus  Olney,  at  the  time  he  made 
and  filed  his  plat  of  the  town,  was  master  of  the  situation.  No  one  having  any 
vested  interest  to  be  affected  thereby  had  any  right  to  object  to  his  preparing 
and  recording  any  kind  of  plat  he  might  devise,  or  of  his  giving  it  any  name 
he  saw  fit.  And  a  person  having  an  interest  that  might  be  affected  in  conse- 
quence, had  full  liberty  to  waive  his  objection  thereto.  Neither  McClure  nor 
Olney  had  any  such  title  to  the  part  of  the  town-site  between  high  and  low 
water  mark  as  would  enable  them  to  grant  an  interest  in  it  to  any  one.  The 
public  already  had  the  jus  publicum  for  passage  and  navigation,  and  the 
general  title  vested  immediately  in  the  state,  as  soon  as  that  institution  was 
formed  and  admitted  into  the  Union.  Neither  the  donation  claimant  nor  his 
grantee  had  any  interest  in  the  land  below  high  water  mark,  in  front  of  the 
claim,  to  dispose  of,  except  his  riparian  rights.  Though  he  might,  if  he  un- 
dertook to  dedicate  it  to  the  public  for  a  street,  or  other  use,  estop  himself 
from  diverting  it  from  such  use,  as  against  one  who  had,  in  good  faith,  acted 
upon  the  dedication. 

But  the  respondents'  interest  in  the  property  did  not  attach  until  long  after 
the  Olney  plat  was  recorded,  and  was  acquired  with  a  full  knowledge  of  the 
fact.  Their  counsel  claim,  howover,  that  Olney  did  not  intend  to  discontinue 
said  street  and  introduced  his  oral  statements,  made  about  the  time  the  plat 
was  prepared,  to  show  that  such  was  not  his  intention.  The  plat  was  duly 
acknowledged  by  Olney,  and  deliberately  made  by  him  and  placed  upon  record, 
and  is  the  best  evidence  as  to  what  his  intention  was.  It  would  hardly  do  to 
admit  parol  evidence  to  change  its  effect.  It  is  as  high  proof  as  a  deed,  and 
cannot  be  varied  by  such  testimony  in  a  collateral  suit  without  violating  well- 
established  rules  of  evidence.  As  to  the  evidence  of  what  Montieth  said,  at 
the  time  said  plat  was  made,  about  Olney  having  changed  the  plat,  and  that 
"there  was  a  street  all  around  his  block  when  he  bought  it,  and  he  didn't  pro- 
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pose  to  have  it  changed,"  nothing  can  be  claimed  in  aid  of  the  respondents. 
It  is  immaterial  what  Montieth  may  have  said  at  any  time  unless  it  was  in- 
tended to  induce  the  respondents  to  make  purchase  of  their  lots  in  question, 
and  that  upon  the  faith  of  what  he  said  for  that  purpose  they  did  make  such 
purchase.  If  lie  had  said  enough  to  estop  him  from  claiming  the  lots  desig- 
nated in  the  said  strip  of  land  represented  on  the  McClure  plat  as  a  street,  the 
respondents  might  be  able  to  take  advantage  of  it,  but  that  is  not  pretended. 
It  does  not  appear  how  long  Montieth's  dissatisfaction  continued.  He  sub- 
sequently, in  1875,  made  application  to  the  state  board  for  the  sale  of  school 
and  university  lands,  to  purchase  under  the  swamp  and  tide  land  law  the  lots 
numbered  5  and  10  in  block  61  and  58,  and  lot  10  in  block  56J,  as  shown  in 
Oiney's  plat,  and  which  constituted  a  part  of  said  Hamilton  street,  as  shown 
on  McClure's  plat;  and  thereafter,  and  on  the  eleventh  of  June,  1877,  said 
board  executed  to  him,  in  the  name  of  the  state,  a  deed  to  the  same. 

The  respondents'  counsel  further  claim  that  the  legislative  assembly  of  the 
state,  by  the  act  incorporating  the  city  of  Astoria,  passed  in  1876,  granting  to 
said  city  the  fee  to  all  recorded  streets  therein  below  high  water  mark  for  the 
use  of  the  public,  granted  the  fee  of  Hamilton  street  as  represented  on  the 
McClure  plat  as  that  was  at  the  time  as  they  claim  a  recorded  street  therein, 
coming  within  the  description  embraced  in  the  grant.  The  language  of  the 
act  relating  to  that  subject,  as  set  out  in  the  respondents'  brief,  is  as  follows: 
"The  fee  of  all  streets  now  within  the  city,  recorded,  between  high  and  low 
water  of  the  Columbia  river,  is  granted  to  the  city,  and  all  streets  within  the 
city  limits,  and  at  right  angles  to  the  Columbia  river,  are  extended  to  the 
ship's  channel  for  the  use  of  the  public,  and  the  fee  of  the  same  is  hereby 
vested  in  the  city  of  Astoria,  *  *  *  and  shall  forever  remain  open  as 
thoroughfares  for  the  public." 

Two  questions  are  presented  by  this  act.  The  first  one  is  its  construction. 
Unless  the  legislature  intended  by  it  to  {/rant  to  the  city  of  Astoria  the  land 
within  the  boundaries  of  every  street  therein  as  shown  upon  every  recorded 
plat  of  the  town  that  had  ever  been  made,  it  did  not  necessarily  assume  to 
the  city  the  fee  of  said  Hamilton  street  as  indicated  on  the  McClure  plat.  The 
second  one  is  whether  the  grant,  however  extensive  or  limited  in  its  con- 
struction, vests  the  fee  of  any  street  in  the  city  of  Astoria  until  its  terms  re- 
lating to  such  streets  are  accepted  by  the  city.  Ordinarily  a  grant  has  no  ef- 
fect until  accepted  by  the  grantee.  The  counsel  for  the  respondent  maintain, 
however,  that  the  one  in  question  is  distinguishable  from  an  ordinary  dedi- 
cation of  streets  in  a  town;  that  the  act  of  the  legislature  by  its  own  force 
made  what  is  known  as  Hamilton  street  a  public  street,  to  remain  forever 
open  "as  a  thoroughfare  for  the  use  of  the  public."  I  am  inclined  to  think 
said  counsel's  view  is  correct  as  to  streets  coming  within  the  purview  of  the 
act,  but  I  doubt  very  much  whether  said  Hamilton  street,  so  called  was  in- 
cluded within  such  grant.  The  language  of  the  granting  clause,  "all  streets 
now  within  the  city,  recorded,  between  high  and  low  water  of  the  Columbia 
river,"  does  not  necessarily  include  it.  It  is  true  that  the  McClure  plat  rep- 
resented it  as  such  street,  and  that  said  plat  was  recorded,  but  Oiney's  plat 
superseded  it  as  effectually  as  an  amended  pleading  supersedes  the  original. 
At  the  date  of  the  act,  the  latter  plat  had  been  recorded  19  years,  and  the 
legislature  evidently  intended  by  the  act  to  grant  the  fee  of  streets  then  rec- 
ognized as  public  streets  within  the  town.  Oiney's  plat  added  a  large  num- 
ber of  streets  and  blocks  to  the  town.  It  was  systematically  devised,  and 
made  some  changes  in  the  former  plat;  but  they  were  evidently  made  to  carry 
out  a  general  plan.  Blocks  58,  61,  and  64,  instead  of  being  left  four  lots 
wide,  were  made  seven  lots  in  width,  and  a  tier  of  blocks  was  laid  out  across 
the  entire  plat  in  harmony  therewith.  Said  plat  was  evidently  recognized  by 
the  inhabitants  of  the  town.  Every  deed  under  which  the  respondents  claim 
title,  coming  from  individuals  or  the  state,  refers  to  it  as  descriptive  of  the 
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property  conveyed.  To  re-establish  said  Hamilton  street  would  create  a  sec- 
ond tier  of  blocks,  two  lots  in  width,  from  off  the  east  side  of  said  blocks  56}, 
58,  61,  and  64,  and  destroy  the  harmony  of  those  blocks  with  the  tier  extend- 
ing south  therefrom.  The  legislature  had  no  intention,  in  my  opinion,  to 
so  disarrange  the  affairs  of  the  town,  and  never  meant  to  grant  the  land  des- 
ignated, in  said  blocks  56 J,  58,  61,  and  64,  as  lots  5  and  10  in  each  block,  to 
the  city  of  Astoria,  as  a  street,  "to  be  forever  open  as  a  public  thoroughfare, w 
or  to  provide  in  regard  to  any  of  the  streets,  except  such  as  were  recognized 
at  the  date  of  the  act  as  public  streets  in  said  city.  It  would  not  be  a  general 
thoroughfare  if  opened;  would  only  extend  across  four  blocks,  and  merely 
afford  a  local  benefit.  I  am  of  the  opinion,  therefore,  that  the  equities  are 
with  the  appellants. 

This  view  renders  it  unnecessary  to  consider  the  other  point  referred  to  in 
the  outset  of  this  opinion.  The  decree  appealed  from  will  be  reversed,  and 
the  case  remanded  to  the  circuit  court  with  directions  to  dismiss  the  complaint. 

A  petition  for  rehearing  was  denied  by  the  court  in  the  above  case  on  July  25, 1887. 


KELLEY  «.  HlGHFIELD. 
{Supreme  Court  of  Oregon.    June  14,  1887.) 

1.  Breach  op  Marriage  Promise— Defense  of  Want  of  Chastity — Damages. 

In  an  action  for  a  breach  of  promise  of  marriage,  where  the  defendant  alleged 
general  want  of  chastity  on  the  part  of  plaintiff  as  a  defense,  and  testified  that  he 
himself  had  had  frequent  intercourse  with  her,  this  attempted  defense  and  the  fail- 
ure to  establish  it  is  to  be  taken  into  consideration  in  assessing  damages.  If  the 
defendant  set  up  the  defense  knowing  it  to  be  untrue,  and  having  no  reasonable 
grounds  for  believing  it  to  be  true,  and  believing  that  no  one  had  been  having  in- 
tercourse with  her  besides  himself,  the  failure  to  prove  the  defense,  and  the  fact  of 
his  own  illicit  intercourse,  should  go  in  aggravation  of  damages.  If  the  defense  was 
made  in  good  faith  by  the  defendant,  believing  it  to  be  true,  and  the  plaintiff's  con- 
duct furnished  him  reasonable  grounds  for  such  belief,  and  the  contract  was  broken 
by  reason  of  such  conduct  and  the  belief  he  entertained,  these  circumstances  should 
mitigate  the  failure  to  prove  the  defense.  But,  in  the  absence  of  evidence  tending 
to  support  defendant's  claim  of  good  faith,  he  is  not  entitled  to  an  instruction  thac 
such  good  faith  would  bar  the  claim  to  damages. 

2.  Same— Reputation  for  Lewdness. 

Where  there  have  been  repeated  renewals  of  the  promise  before  the  alleged  breach, 
the  defendant  cannot  avail  himself  of  plaintiff's  reputation  for  lewd  conduct  as  a 
defense,  unless  such  reputation  came  to  his  knowledge  after  the  last  renewal ;  but 
the  fact  of  such  reputation  may  be  shown  in  mitigation  of  damages,  when  offered 
for  that  purpose. 

3.  8ame— Evidence — Acts  and  Feelings  of  Parties. 

In  an  action  for  a  breach  of  promise  of  marriage,  it  is  proper  to  admit  evidence 
explaining  the  relations  between  the  parties,  their  acta  and  feelings  towards  each 
other  during  the  entire  engagement,  as  well  as  the  circumstances  attending  the 
breaking  off.  Also  declarations  and  admissions  of  the  defendant  which  necessarily 
tended  in  any  way  to  wound  the  feelings  of  plaintiff. 

4.  Appeal — Exclusion  of  Evidence— Materiality. 

To  make  available  an  exception  taken  to  the  refusal  of  the  court  to  allow  a  wit- 
ness to  answer  a  question,  the  bill  of  exceptions  must  show  what  fact  was  expected 
to  be  elicited  by  the  question. 

Appeal  from  circuit  court. 

W.  Carey  Johnson,  for  appellant.    John  H.  Mitchell,  for  respondent. 

Strahan,  J.  This  is  an  action  to  recover  damages  for  breach  of  a  prom- 
ise to  marry.  The  complaint  alleges  mutual  promises  of  marriage  between 
the  parties  on  or  about  December  17,  1877,  the  marriage  to  take  place  within 
a  reasonable  time  thereafter.  It  is  also  alleged  in  the  complaint  that  by  the 
mutual  consent  of  the  parties  the  marriage  ceremony  was  postponed  from 
time  to  time  during  the  subsequent  years  down  to  and  until  about  the  sixth 
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day  of  April,  1885,  at  which  time  it  was  mutually  agreed  that  such  marriage 
ceremony,  which  by  previous  consent  of  the  parties  had  been  postponed  until 
that  time,  should  be  again  postponed  until  on  or  about  the  last  of  the  month 
of  July,  1885,  and  that  said  marriage  should  then  take  place  between  said  par- 
ties in  pursuance  of  the  original  engagement  to  marry,  made  in  December,  1877, 
the  performance  of  which  said  marriage  ceremony  had  been  postponed  as  in 
complaint  alleged.  The  complaint  then  alleges  the  breach  on  the  part  of  the 
defendant,  her  demand  that  he  perform  his  agreement  at  various  times  subse- 
quent to  the  last  day  of  July,  1885,  and  prayer  for  #20,000  damages. 

The  defendant's  amended  answer  denies  specifically  each  material  allega- 
tion of  the  complaint.  The  answer  then  sets  up  a  number  of  separate  de- 
fenses, in  substance  as  follows :  "  Defendant  for  a  further  and  separate  answer 
and  defense  alleges  that  on  or  about  the  eighteenth  day  of  September,  1885,  the 
plaintiff  voluntarily  abandoned  said  alleged  marriage  contract,  and  volunta- 
rily and  wholly  released  the  defendant  from  all  obligation  she  claimed  against 
him  under  said  pretended  contract  before  said  date.  And  for  further  and 
separate  answer  and  defense  the  defendant  alleges  that,  after  the  date  of  the 
pretended  contract  alleged  in  the  complaint,  the  plaintiff  became  and  was  a 
woman  of  bad  reputation  for  chastity,  and  so  conducted  herself  in  her  inter- 
course with  men  as  to  establish  for  herself  the  reputation  of  a  common  or  lewd 
woman,  and  was  so  reputed  to  be  for  more  than  five  years  before  the  com- 
mencement of  this  action.  And  for  a  further  and  separate  answer  and  defense 
the  defendant  alleges  that,  after  the  date  of  the  pretended  contract  alleged  in 
the  complaint,  the  plaintiff  became  and  was  a  common  prostitute,  and  contin- 
ued to  deport  herself  as  such,  for  more  than  five  years  before  the  commence- 
ment of  this  action,  at  and  about  buildings  occupied,  used,  and  controlled  by 
her  about  the  corner  of  B  and  First  streets,  in  the  city  of  Portland,  Multno- 
mah county,  Oregon.  And  for  a  further  and  separate  answer  and  defense  the 
defendant  alleges  that,  after  the  date  of  the  pretended  contract  alleged  in  the 
complaint,  the  plaintiff  committed  the  crime  of  adultery,  and  did  have  crim- 
inal sexual  intercourse  on  or  about  the  twenty-fifth  day  of  April,  1885,  at  her 
residence  near  the  corner  of  B  and  First  streets,  in  the  city  of  Portland,  Mult- 
nomah county,  Oregon,  with  a  man  whose  name  is  to  this  defendant  unknown, 
and  as  to  whose  identity  he  is  unable  to  make  any  particular  statements.  And 
the  defendant  for  a  further  and  separate  answer  and  defense  alleges  that,  on 
or  about  the  twenty-fifth  day  of  December,  1884,  at  her  place  of  residence  near 
the  corner  of  B  and  First  streets,  in  the  city  of  Portland,  Multnomah  county, 
Oregon,  the  plaintiff  committed  the  crime  of  adultery,  and  did  then  and  there 
have  criminal  sexual  intercourse  with  a  man  whose  name  is  to  this  defend- 
ant unknown,  and  as  to  whose  identity  he  is  unable  to  make  any  more  par- 
ticular statements.  And  the  defendant  for  a  further  and  separate  answer  and 
defense  alleges  that,  after  the  dates  of  the  pretended  contract  set  out  in  the 
complaint,  the  plaintiff,  at  her  place  of  dwelling  near  the  corner  of  B  and 
First  streets,  in  the  city  of  Portland,  Oregon,  did,  for  more  than  five  years 
next  preceding  the  commencement  of  this  action,  carry  on  the  business  of  sell- 
ing the  use  of  her  person  in  sexual  intercourse  with  men  for  hire,  and  at  divers 
and  sundry  times,  and  from  time  to  time,  during  said  five  years,  did  commit 
the  crime  of  adultery  in  carrying  on  such  business,  and  did  have  criminal 
sexual  intercourse  with  divers  and  sundry  and  numerous  men,  whose  names 
are  to  this  defendant  unknown,  which  unlawful  conduct  of  plaintiff  came  to 
the  defendant's  knowledge  since  December  17,  1877." 

A  reply  was  filed  putting  the  new  matter  in  the  answer  in  issue.  Upon 
this  state  of  pleadings  a  trial  was  had  before  a  jury,  in  Multnomah  county, 
which  resulted  in  a  verdict  for  the  plaintiff  for  $14,000.  The  defendant's 
counsel  moved  to  set  the  verdict  aside,  and  for  a  new  trial,  and  upon  this  mo- 
tion the  court  put  the  plaintiff  to  her  election  to  either  consent  to  take  a  judg- 
ment for  $7,000  and  remit  the  excess,  otherwise  a  new  trial  was  to  be  granted. 
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The  plaintiff  elected  to  take  judgment  for  $7,000,  which  was  duly  entered, 
from  which  judgment  this  appeal  is  taken.  Numerous  errors  are  assigned 
in  the  notice  of  appeal,  to  which  a  more  particular  reference  will  now  be 
made  in  their  order. 

1.  The  plaintiff  called  one  A.  P.  Butler  as  a  witness,  who  testified,  in  sub- 
stance, that  on  or  about  the  first  day  of  June,  1885,  he  had  a  barber  shop  in 
the  plaintiff's  premises,  and  near  her  dwelling.  The  defendant  came  to  where 
the  witness  was  standing  near  such  barbershop.  Plaintiff  asked  said  witness 
this  question:  "State  what  he  [Highfield]  said,  if  anything,  in  reference  to 
Mrs.  Kelley,  the  plaintiff  in  this  case,  or  about  her," — to  which  question  an 
objection  was  made,  but  the  court  overruled  the  objection,  and  an  exception 
was  taken,  and  the  witness  answered:  "Highfield  came  up  to  me,  and  I  was 
turned,— had  my  back  to  him;  he  hit  me  on  the  shoulder  and  said,  'How  do 
you  do? '  shook  hands  with  me;  talked  with  me  for  awhile  about  Mrs.  Kelley. 
Question.  State  just  what  he  said.  Anstoer.  Wanted  to  know  if  Mrs.  Kelley 
was  at  home;  I  told  him  I  didn't  think  she  was;  I  saw  Mrs.  Kelley  going  up 
the  street;  he  says,  *  I  think  Johnny  Pillsbury  is  down  from  Oregon  City,  and 
I  think  she  has  gone  out  to  give  Pillsbury  a  chance.'  Mr.  Highfield  took 
some  cigars  out  of  his  pocket  and  gave  me  a  cigar,  and  kept  looking  up  stairs 
all  the  time  from  the  shop,  and  he  says:  'I  hear  there  is  a  nice-looking  girl 
over  my  place  in  the  hotel.'  He  said  he  had  heard  there  was  a  nice-looking 
girl  there,  and  he  would  like  to  go  up  and  see  her,  but  he  was  afraid  Mrs. 
Kelley  would  see  him;  so  I  told  him  he  need  not  be  afraid, — he  could  go  up  if 
he  wanted  to.  He  said:  4I  am  afraid  to  go  up  there;  but,'  he  says,  *I  will 
go  if  you  will  go  with  me; '  and  I  said,  4A11  right,  I  will  go  along  with  you;' 
I  went  up  stairs  ahead  of  him,  and  he  followed  me  up;  when  I  got  to  the  head 
of  the  stairs  I  nipped  on  the  door,  and  she  came  to  the  door,  and  I  says:  •  This 
is  Mr.  Brown.'  Q.  Do  you  know  the  girl's  name?  A.  They  call  her  Little 
Casino.  Q.  Was  that  her  name?  A.  I  don't  know  her  name;  I  had  seen  her 
several  times,  but  I  don't  know  her  name;  I  rapped  at  the  door,  and  she  came 
to  the  door;  I  says:  «  This  is  Mr.  Brown.'  " 

The  introduction  of  all  this  evidence  was  excepted  to,  and  it  is  now  claimed 
that  its  reception  was  erroneous.  This  evidence  was  properly  received.  It 
was  important  for  the  jury  to  understand  the  relations  between  these  parties; 
their  acts  and  feelings  towards  each  other  during  the  entire  existence  of  the 
contract,  as  well  as  the  causes  and  circumstances  attending  the  breaking  off 
of  the  engagement.  Simmons  v.  Simmons,  8  Mich.  318.  Besides  this,  the 
declarations  and  admissions  of  the  defendant  which  necessarily  tended  in  any 
way  to  wound  plaintiff's  feelings  were  certainly  proper  for  the  consideration  of 
the  jury.  Says  a  late  author  on  this  subject:  "  The  jury  may  take  into  consider- 
ation all  the  facts  and  circumstances  of  the  case,  and  the  conduct  of  both  par- 
ties towards  each  other,  and  particularly  the  conduct  of  the  defendant  in  his 
wrhole  intercourse  with,  and  treatment  of,  the  plaintiff,  in  connection  with  the 
making  and  breach  of  the  contract,  and  afterwards,  up  to  and  including  the 
defense  and  trial  of  the  action."  3  Suth.  Dam.  321;  Reed  v.  Clark,  47  Cal. 
199;  Grant  v.  Withy,  101  Mass.  357;  Johnson  v.  Jenkins,  24  N.  Y.  252. 

The  exception  taken  to  the  refusal  of  the  court  to  allow  the  witness  Fred 
Meyer  to  answer  the  question  propounded  to  him  is  not  available.  The  wit- 
ness did  not  answer,  and  it  nowhere  appears  from  the  bill  of  exceptions  what 
fact  appellant  expected  to  elicit  by  the  question.  To  make  this  exception 
available  the  bill  of  exceptions  ought  to  have  gone  further  and  shown  what 
it  was  expected  to  prove  by  the  answer  to  this  question.  And  the  same  re- 
mark is  applicable  to  the  question  propounded  to  the  witness  Dr.  H.  W.Ross, 
which  w?as  excluded.  Defendant's  counsel  asked  the  witness  W.  H.  Wat- 
kins,  who  was  the  defendant's  witness,  this  question:  "You  have  been  asked 
about  the  character  of  the  plaintiff  before  the  commencement  of  this  action; 
now  you  may  state  since  when  you  have  heard  it  more  frequently  discussed. " 


Digitized  by 


Google 


Or.]  KBLLEY  V.  HIGHFIELD.  747' 

This  question  was  also  objected  to,  and  the  witness  was  not  allowed  to  an- 
swer it,  to  which  an  exception  was  taken;  but  this  exception  presents  no  ques- 
tions we  can  review,  for  the  reasons  already  stated.  But  this  question  ought 
not  to  have  been  answered,  for  the  reason  that  it  is  not  so  framed  as  to  elicit 
any  fact  that  would  be  competent  evidence.  If  it  were  competent  in  such 
case  to  prove  reputation,  the  proper  question  must  be  propounded  to  enable 
the  witness  to  answer  as  to  his  knowledge  of  the  plaintiff's  general  reputa- 
tion; and  it  was  wholly  immaterial  whether  he  had  heard  the  plaintiff's  char- 
acter more  frequently  discussed  before  or  after  the  action  was  commenced. 
Page  v.  Finley,  8  Or.  45;  State  v.  Clark,  9  Or.  467.  Dr.  Saylor  could  not  be 
required  to  disclose  any  facts  which  he  learned  in  the  course  of  his  profes- 
sional employment,  nor  could  the  plaintiff  be  prejudiced  because  he  declined 
to  answer  those  questions;  and  it  was  improper,  on  the  argument  before  the 
jury,  for  the  defendant's  counsel  to  refer  to  the  matter,  or  to  animadvert 
upon  the  plaintiff's  failure  to  consent  or  insist  that  Dr.  Saylor  should  tell  all 
he  knew  about  the  facts.  No  such  duty  or  obligation  was  placed  upon  her 
by  any  law,  and,  unless  it  can  be  shown  to  exist,  she  could  not  be  prejudiced 
by  her  silence.  Nor  is  this  all.  It  is  upon  the  evidence  which  is  admitted 
to  go  to  the  jury  that  a  cause  must  be  tried,  and  not  upon  that  which  is  ex- 
cluded. Carne  v.  Litchfield,  2  Mich.  343;  State  v.  Anderson,  10  Or.  456. 
These  exceptions  cannot  be  sustained. 

The  defendant  testified  that  he  never  at  any  time  promised  to  marry  the 
plaintiff,  but  had  had  sexual  intercourse  with  her,  for  which  he  paid  her 
money  at  the  time  or  times  of  such  intercourse;  and  there  was  evidence  tend- 
ing to  show  that  the  plaintiff  was  unchaste  after  December,  1877,  and  that 
the  defendant  had  knowledge  of  it  prior  to  the  last  alleged  postponement  of 
said  marriage.  Several  witnesses  on  the  part  of  the  defendant  were  called, 
whose  testimony  tended  to  show  that  the  general  reputation  of  the  plaintiff 
for  chastity  and  virtue  among  her  acquaintances,  since  December,  1877,  and 
up  to  the  commencement  of  this  action,  was  bad.  The  defendant  also  intro- 
duced testimony  tending  to  show  that  the  plaintiff  was  a  coarse  and  vulgar 
woman;  that  she  rented  her  property  for  saloons,  barbershops,  and  a  variety 
theater;  and  that  for  several  months  in  1885  a  part  of  her  building  near  her 
dwelling  was  rented  to  an  Italian,  who  rented  rooms  therein  for  women  or 
girls  for  lewd  purposes;  and  that  she  herself  had  asked  one  person  where  he 
got  his  "skyving"  when  he  came  to  Portland,  and  that  at  times  she  used  pro- 
fane language. 

The  court,  among  other  things,  charged  the  jury  as  follows:  "It  is  neces- 
sary, in  order  that  the  defense  of  lewd  conduct  on  the  part  of  the  plaintiff 
may  become  available  to  the  defendant,  that  it  should  have  come  to  his  knowl- 
edge after  this  last  postponement.  If  not,  it  is  not  available  to  him. "  The 
court  further  charged  the  jury  on  the  same  subject  as  follows:  "If  he  knew 
at  the  time  of  the  last  postponement  of  this  marriage  that  she  had  such  a  char- 
acter as  he  has  attributed  to  her  in  his  answer,  and  still  repeated  the  promise, 
and  agreed  to  marry  her  in  July,  or  at  any  time  after  that  date,  he  cannot 
avail  himself  of  a  want  of  chastity  on  her  part  (if  it  existed)  as  a  defense." 
To  each  of  these  charges  an  exception  was  taken.  By  these  charges  the  court, 
in  effect,  told  the  jury  that  if  the  plaintiff  was  a  lewd  woman,  and  the  defend- 
ant knew  it  at  the  time  of  the  promise  or  of  any  renewal  thereof,  then  such 
fact  would  not  constitute  a  defense  to  the  action.  There  is  no  error  in  this. 
If  a  man  knowingly  will  enter  into  a  marriage  contract  with  a  lewd  woman, 
he  is  bound  to  perform  his  agreement,  or  pay  such  damages  as  a  jury  may 
deem  proper  under  all  the  circumstances  of  the  case.  To  hold  otherwise  would 
be  at  variance  with  the  settled  rule  of  the  law  on  that  subject.  Espy  v.  Jones, 
37  Ala.  379;  Berry  v.  Bakeman,  44  Me.  164;  Butler  v . Kschleman,  18  111.44; 
Clark  v.  Reese,  85  Cal.  89;  Burnett  v.Simpkins,  24  III.  264;  Bell  v.  Eaton* 
28  lnd.  468;  Snowman  v.  Wardwelh  32  Me.  275. 
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The  appellant  also  excepted  to  the  following  portion  of  the  charge  to  the 
jury:  "And  further  than  that,  you  should  take  into  consideration  this  at- 
tempted defense  and  failure  to  establish  it.  But  the  manner  in  which  this  is 
to  be  taken  into  consideration,  and  the  question  by  which  you  are  to  consider 
it,  you  will  observe  in  assessing  damages.  If  he  made  this  charge  against 
her  knowing  that  it  was  untrue, — that  is,  the  general  want  of  chastity,  and  in- 
tercourse with  other  men,  knowing  that  it  was  untrue,  and  having  no  reason- 
able ground  to  believe  that  it  was  true;  or  if  he  made  the  charge  with  the  be- 
lief or  supposition  on  his  own  part  that  nobody  else  had  been  having  inter- 
course with  her  besides  himself, — then  the  failure  to  prove  the  allegation,  and 
the  fact  of  his  own  intercourse  with  her,  ought  to  be  taken  by  you  in  aggra- 
vation of  the  charge,  and  in  aggravation  of  the  damages  which  should  be  as- 
sessed." And  the  appellant's  counsel  also  excepted  to  the  following  portion 
of  the  court's  charge  to  the  jury:  "If,  however,  he  made  the  charge  in  good 
faith,  believing  that  there  were  grounds  for  it,  and  the  conduct  of  the  plain- 
tiff had  been  so  imprudent  as  to  furnish  him  grounds  for  it,  and  the  conduct 
had  come  to  his  knowledge  after  he  renewed  the  contract  with  her,  and  he 
repudiated  the  contract  by  reason  of  this  conduct  of  hers,  and  of  this  belief 
that  he  had  entertained,  then  you  should  not  allow  that  circumstance  to  weigh 
as  much  in  the  assessment  of  damages  as  if  he  had  made  the  charge  recklessly, 
wantonly,  and  maliciously."  Another  exception  on  the  same  subject  was 
made  by  the  appellant  to  the  refusal  of  the  court  to  give  certain  instructions 
to  the  jury  asked  by  him,  which  are  as  follows:  "The  court  is  asked  by  the 
defendant  to  charge  the  jury  that  the  defendant  is  entitled  to  set  up  the  bad 
character  of  the  plaintiff  as  a  defense  to  this  action."  "Such  defense  the  law 
allows  to  be  made,  and  to  be  made  available  must  bespread  upon  the  records; 
that  is,  it  must  be  pleaded."  "If  the  defendant  sets  up  this  defense  in  good 
faith,  under  circumstances  which  would  warrant  a  cautious  attorney  in  the 
belief  and  expectation  that  it  can  be  established  by  testimony,  and  if  on  the 
trial  evidence  is  produced  of  a  character  proper  to  be  submitted  to  the  jury  in 
support  of  the  defense,  the  jury  should  not,  from  sympathy  with  the  plaintiff, 
in  case  you  should  find  the  weight  of  evidence  in  her  favor,  allow  that  cir- 
cumstance to  aggravate  the  damages.  In  other  words,  if,  in  making  this  de- 
fense, the  defendant  acts  in  good  faith  with  probable  cause,  and  with  a  rea- 
sonable expectation  that  he  can  establish  it,  he  should  not  be  punished  even 
if  he  fail." 

It  is  also  proper  in  this  connection  to  set  out  the  entire  charge  of  the  court 
on  this  point:  "Another  matter  of  defense,  that,  after  the  date  of  the  alleged 
contract  of  marriage  between  them,  she  became  and  was  a  lewd  woman,  and 
the  substance  of  that  charge,  is  repeated  in  several  forms,  to  the  effect  that 
she  committed  adultery  at  a  certain  place,  and  at  certain  times,  with  persons 
to  the  defendant  unknown.  Another,  that  she  kept  a  house  of  prostitution ; 
another,  that  she  habitually,  for  a  considerable  length  of  time,  sold  her  person 
for  hire, — the  whole  of  these  allegations,  amounting  to  a  charge  of  gross  lewd- 
ness, he  says,  came  to  his  knowledge  after  the  alleged  contract  of  marriage 
was  made.  Now,  it  is  alleged  in  the  complaint,  and  there  is  evidence  tend- 
ing to  show  it,  that  after  December,  1877,  this  matter  was  in  negotiation  be- 
tween the  parties  in  the  shape  of  postponements,  repetitions  of  what  the 
agreement  was,  and  repetitions  and  promises  that  the  marriage  would  be  con- 
summated at  some  future  day  after  the  date  of  the  particular  negotiations; 
and  postponements  were  repeated  and  continued  until  April,  1885,  at  which 
time  the  matter  was  again  talked  about  and  assented  to, — the  contract  assented 
to,  and  at  the  time  postponed  until  some  time  in  July  of  that  year.  These 
various  postponements,  if  you  believe  that  they  took  place,  in  the  manner 
alleged,  may  be  considered  by  you  as  renewals  of  the  contract,  repetitions  of 
it,  and  confirmations  of  it.  It  is  necessary,  in  order  that  the  defense  of  lewd 
conduct  on  the  part  of  the  plaintiff  may  become  available  to  the  defendant, 
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that  it  should  have  come  to  his  knowledge  after  this  last  postponement;  if 
not,  it  is  not  available  to  him.  But  of  that  I  will  speak  further  hereafter. 
Consider  first,  now,  the  defense  of  the  release.  There  are  various  ways  in 
which  a  release  from  a  contract  of  this  kind  may  be  made.  One  way  would 
be  a  proposition  or  request  to  the  party  defendant  by  the  plaintiff  that  the  de- 
fendant should  marry  some  other  person ;  and  if  you  believe  from  this  testi- 
mony, and  are  satisfied,  that  this  plaintiff,  on  or  about  that  time  in  September, 
did  request  the  defendant  to  marry  her  daughter, — proffered  her  daughter  to 
him  in  marriage,— you  are  at  liberty  to  conclude  that  a  release  was  intended 
and  made  by  the  plaintiff  of  the  defendant  from  the  contract  which  she  claimed 
before  that  to  have  existed  with  her.  I  say  it  would  be  a  release  if  you  find 
that  fact,  and  are  satisfied  from  the  testimony  that  it  existed.  But  the  bur- 
den of  proving  that  is  on  the  defendant.  He  has  alleged  it,  and  he  must 
make  it  out  by  testimony  that  is  satisfactory  to  you.  Proceeding  to  the  other 
defense, — want  of  chastity, — the  defendant  has  alleged  it,  and  then  the  rule  ap- 
plies to  him  again.  The  burden  is  on  him  to  establish  it,  to  your  satisfaction. 
If  he  knew,  at  the  time  of  the  last  postponement  of  his  marriage,  that  she  had 
such  a  character  as  he  has  attributed  to  her  in  his  answer,  and  still  repeated 
the  promise,  and  agreed  to  marry  her  in  July,  or  at  any  time  after  that  date, 
he  cannot  avail  himself  of  the  want  of  chastity  on  her  part,  if  it  existed,  as  a 
defense.  Something  has  been  said  in  the  testimony  concerning  his  having  co- 
habited with  her  during  that  time.  I  instruct  you  that  is  no  defense  to  him, 
if  the  promise  of  marriage  existed.  It  is  no  release  from  its  obligations,  or 
irom  liability  for  its  breach,  if  he  himself,  during  the  time  subsequent  to  his 
promise,  was  cohabiting  with  her,  or  if  he  knew  that  other  persons  were  co- 
habiting with  her,  and  assented  to  it  so  far  as  to  renew  the  promise  with  her. 
Now,  as  to  the  effect  of  this  defense,  you  are  to  consider,  (if  you  come  to  that,) 
if  you  find  that  the  promise  of  marriage  existed,  and  that  this  defense  had  not 
been  made  out — either  of  these  defenses  has  not  been  made  out — to  your  sat- 
isfaction, then  it  will  become  your  duty  to  assess  damages,  and  you  are  to 
take  into  consideration  in  assessing  the  damages  all  the  circumstances  that 
have  been  laid  before  you  on  the  trial.  Consider  the  parties,  their  ages,  their 
standing  in  society,  their  pecuniary  condition,  the  loss  which  the  plaintiff 
sustains  in  worldly  emoluments  by  the  breach  of  the  contract,  if  there  has 
been  a  breach,  the  injury  to  her  feelings,  her  prospects  in  life,  the  interrup- 
tion which  this  contract  has  been,  if  any,  to  her  business,  by  which  she 
might  have  changed  her  affairs  in  life, — ail  these  circumstances  must  be  taken 
into  consideration  by  you.  And,  further,  you  should  take  into  consideration 
this  attempted  defense,  and  the  failure  to  establish  it.  But  the  manner  in 
which  that  is  to  be  taken  into  consideration,  and  the  question  by  which  you 
will  consider  it,  you  will  observe  in  assessing  damages.  If  he  made  this 
charge  against  her  knowing  that  it  was  untrue, — that  is,  the  charge  of  gen- 
eral want  of  chastity  and  intercourse  with  other  men,  knowing  that  it  was 
untrue,  and  having  no  reasonable  grounds  to  believe  that  it  was  true;  or  if 
he  made  the  charge  with  the  belief  or  supposition  on  his  own  part  that  no- 
body else  had  been  having  intercourse  with  her  besides  himself, — then  the  fail- 
ure to  prove  the  allegation,  and  the  fact  of  his  own  intercourse  with  her, 
ought  to  be  taken  by  you  in  aggravation  of  the  charge,  and  in  aggravation  of 
the  damages  which  should  be  assessed.  If,  however,  he  made  the  charge  in 
good  faith,  believing  there  were  good  grounds  for  it,  and  the  conduct  of  the 
plaintiff  had  been  so  imprudent  as  to  furnish  him  grounds  for  it,  and  this 
conduct  had  come  to  his  knowledge  after  he  had  renewed  the  contract  with 
her,  and  he  repudiated  the  contract  by  reason  of  this  conduct  of  hers,  and  of 
this  belief  that  he  had  entertained,  then  you  should  not  allow  this  circum- 
stance to  weigh  as  much  in  the  assessment  of  damages  as  if  he  had  made  the 
charge  recklessly,  wantonly,  and  maliciously;  but  you  will  take  the  circum- 
stances all  into  view,  and  inquire,  if  you  come  to  that  question,  how  has  he 
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made  the  charge?  Has  it  been  a  reckless,  a  wanton,  malicious  charge,  or 
has  it  been  made  in  good  faith?  You  will  determine  the  question  of  the  man- 
ner and  animus  of  this  defense,  as  well  as  the  question  of  the  amount  of 
damages.  I  allude  to  one  thing  further  concerning  the  pleadings.  It  is  ad- 
mitted by  these  pleadings  that  the  plaintiff  was  ready  and  willing  in  Septem- 
ber, 1885,  and  since,  up  to  the  commencement  of  this  suit,  to  marry  the  de- 
fendant, and  it  is  admitted  that  she  demanded  marriage  in  September,  1885, 
and  it  is  admitted  that  he  refused;  so  that  matter  need  not  be  inquired  of, 
since  it  is  admitted  on  the  face  of  the  record." 

The  court  further  instructed  the  jury  on  the  subject  of  damages:  "If  you 
find  the  contract  was  made,  has  been  broken,  and  consider  the  question  of 
damages,  you  may  take  into  consideration  the  character  of  the  plaintiff,  if  it 
is  subject  to  any  criticism  on  your  part;  and  if  she  is  a  woman  of  coarse  man- 
ners, gross  in  her  associations,  and  imprudent,  careless,  and  reckless  in  regard 
to  her  conduct  and  demeanor,  these  circumstances  you  may  take  into  consid- 
eration in  assessing  damages;  such  a  woman  is  not  injured  to  the  same  extent 
by  a  breach  of  promise  of  marriage  that  one  more  confiding,  retiring,  and  mod- 
est would  be.  Understand,  that  lam  passing  no  judgment  upon  the  plaintiff, 
or  suggesting  that  you  shall  pass  any  judgment  upon  her;  but  I  wish  you  to 
understand  that,  if  you  think  she  deserves  consideration  of  that  kind,  it  is 
your  privilege  and  duty  to  give  such  consideration  to  that  phase  of  the  mat- 
ter as  you  think  it  deserves." 

Counsel  for  the  appellant  now  insist  that  the  foregoing  instructions  given 
by  the  court  do  not  present  a  correct  view  of  the  law  to  the  jury,  and  they 
claim  that  the  court  should  have  told  the  jury  explicitly  that  if  the  defendant 
set  up  his  defense  in  good  faith,  believing  it  to  be  true,  and  having  reason- 
able grounds  to  believe  it  to  be  true,  they  could  not  consider  the  fact  in  ag- 
gravation of  damages.  And  to  sustain  their  contention  they  cite  Powers  v. 
Wheatley,  45  Cal.  113;  FidXer  v.  McKinley,  21  HI.  308;  Burnett  v.  Simp- 
kins,  24  111.  265;  Denslow  v.  Van  Horn,  16  Iowa,  476;  Leavitt  v.  Cutler,  37 
Wis.  46;  White  v.  Thomas,  12  Ohio  St.  312;  Rayner  v.  Ki*ney,  14  Ohio  St. 
286.  Upon  the  other  hand,  counsel  for  respondent  contend  that,  when  a  de- 
fendant attempts  to  justify  his  breach  of  promise  of  marriage  by  stating  upon 
the  record  as  the  cause  of  his  desertion  of  the  plaintiff  that  she  had  repeat- 
edly had  criminal  intercourse  with  various  persons,  and  fails  entirely  in  prov- 
ing it,  this  is  a  circumstance  which  ought  to  aggravate  the  damages.  And  to 
sustain  this  position  counsel  for  respondent  cite  Thorn  v.  Knapp,  42  N. 
Y.  475;  Southard  v.  Reatford,  6  Cow.  254;  Davis  v.  Slagle,  27  Mo.  603; 
Kniffen  v.  McConnell,  30  N.  Y  285 ;  Johnson  v.  Jenkins,  24  N.  Y.  252 ;  Wells 
v.  Padgett,  8  Barb.  323;  Barnes  v.  Buck,  1  Lans.  268;  Reed  v.  Clark,  47 
Cal.  203. 

We  do  not  feel  called  upon  in  this  case  to  undertake  to  review  or  to  attempt  to 
reconcile  any  apparent  conflict  there  may  be  in  these  cases.  The  court  in  its 
charge  evidently  might  have  gone  further  either  way,  and  found  language  in 
these  cases  to  have  sustained  it.  The  court  told  the  jury,  in  effect,  that  "if 
the  defendant  made  the  charges  set  up  in  the  answer  in  good  faith,  believing 
that  there  were  grounds  for  it,  and  the  conduct  of  the  plaintiff  had  been  so 
imprudent  as  to  furnish  him  grounds  for  it,  and  this  conduct  had  come  to  his 
knowledge  after  he  renewed  the  contract  with  her,  and  he  repudiated  the  con- 
tract by  reason  of  this  conduct  of  hers,  and  of  this  belief  that  he  had  entertained, 
then  you  should  not  allow  the  circumstance  to  weigh  as  much  in  the  assessment 
of  damages  as  if  he  had  made  the  charge  recklessly,  wantonly,  and  mali- 
ciously; but  you  will  take  the  circumstances  all  into  view,  and  inquire,  how  has 
he  made  the  charge?  Has  it  been  a  reckless,  a  wanton,  malicious  charge, 
or  has  it  been  made  in  good  faith?  You  will  determine  the  questions  of  the 
manner  and  animus  of  this  defense  as  well  as  the  question  of  the  amount  of 
damages."     This  charge  fairly  submitted  to  the  jury,  on  the  one  hand,  the 
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nature  and  character  of  the  imputations  cast  upon  the  plaintiff,  and  the  man- 
ner and  motives  by  which  he  was  prompted;  and,  on  the  other,  the  question 
whether  or  not  the  charges  were  made  in  good  faith.  The  jury  were  bound 
to  understand  from  this  instruction  that,  if  there  was  no  cause  for  making 
the  charges,  and  the  defendant  was  actuated  by  malice,  wantonness,  and  reck- 
lessness, then  they  might  add  something  to  the  damages  on  account  thereof; 
but  if  otherwise — if  good  faith  prompted  the  defendant — he  was  to  have  the 
benefit  of  it  in  estimating  the  damages.  That  is  to  say,  the  wrong  which  the 
plaintiff  has  suffered  by  having  these  groundless  and  most  damaging  charges 
spread  upon  the  records  of  the  court,  where  they  must  forever  remain,  is  not 
wholly  atoned  for  by  the  defendant's  good  faith,  because  good  faith  cannot 
atone  for  the  wrong.  Still,  it  must  be  considered  by  the  jury  in  estimating 
how  much  the  defendant  ought  to  pay  for  that  wrong. 

In  this  class  of  actions  the  damages  are  so  entirely  in  the  discretion  of  the 
jury  that  nothing  but  the  most  general  rules  of  law  can  be  applied.  Though 
in  form  an  action  founded  on  contract,  it  partakes  more  of  an  action  grow- 
ing out  of  a  tort.  There  is  no  fixed  rule  of  damages,  and  the  jury  may,  in 
the  exercise  of  a  sound  discretion,  allow  punitory  damages;  that  is,  such  an 
amount  over  and  above  all  actual  damages  as  in  their  opinion  are  proper,  by 
way  of  punishing  the  defendant,  and  such  as  may  tend  to  deter  others  from 
being  guilty  of  the  like  breaches  of  a  legal  and  social  duty.  And  for  the  pur- 
pose of  enabling  them  to  reach  a  proper  conclusion  as  to  the  amount  of  dam- 
ages, they  have  a  right  to  consider  the  entire  course  of  conduct  of  the  parties 
towards  each  other,  up  to  and  including  the  time  of  the  trial.  There  can  be 
no  doubt,  if  the  defendant's  desertion  of  the  plaintiff  was  without  cause, 
or  his  conduct  at  the  time  towards  her,  or  afterwards,  was  harsh,  cruel,  or 
malicious,  or  if  at  any  time,  even  upon  the  trial,  he  makes  a  wrongful  at- 
tempt to  blacken  her  name  or  reputation,  the  jury  have  a  right  to  consider  it, 
and  may,  if  they  think  proper,  add  something  to  the  amount  of  damages  on 
account  of  such  new  or  additional  wrong,  If  the  instruction  asked  by  the 
appellant,  and  refused  by  the  court,  is  good  law, — as  to  which  it  is  unneces- 
sary to  express  an  opinion  in  this  case, — still,  its  refusal  was  not  error,  for 
the  reason  that  it  was  inapplicable  to  the  particular  facts  disclosed  by  the  bill 
of  exceptions.  If  the  plaintiff  was  unchaste  or  her  life  was  impure,  after 
December,  1877,  the  testimony  offered  tended  to  show  that  the  defendant 
knew  it,  and  according  to  the  defendant's  own  confession  he  was  equally 
guilty  with  her.  This  instruction  wholly  ignores  the  effect  of  the  defend- 
ant's knowledge  of  the  plaintiff's  want  of  chastity,  and  his  admitted  crimi- 
nal indulgence  with  her,  in  its  bearing  upon  the  question  of  damages.  If 
the  defendant  promised  to  marry  the  plaintiff,  knowing  her  to  be  unchaste, 
and  then  refused  to  perform  his  agreement  for  that  reason,  this  fact  would 
not  constitute  a  defense.  It  might  mitigate  the  damages,  but  it  could  not 
defeat  the  action.  On  the  other  hand,  if  the  defendant  himself  had  tor  along 
time  been  in  the  habit  of  having  sexual  intercourse  with  the  plaintiff,  it  is 
difficult  to  see  on  what  ground  he  could  charge  her,  "in  good  faith,"  with  a 
want  of  chastity.  It  is  believed  that  under  the  authorities  such  conduct 
does  not  tend  to  mitigate,  but  greatly  aggravates,  the  damages.  The  defend- 
ant, having  testified  upon  the  trial  to  his  own  improper  conduct  with  the 
plaintiff,  could  not  wholly  ignore  the  possible  effect  such  evidence  might  have 
on  the  minds  of  the  jury.  It  was  evidence  tending  to  prove  the  defendant's 
allegations,  or  some  of  them,  that  the  plaintiff  had  led  an  impure  life,  at  least 
in  the  particular  instances  mentioned  by  the  defendant.  What  effect  that 
evidence  might  have  on  the  amount  of  damages  to  be  awarded  to  the  plaintiff, 
if  any,  was  entirely  for  the  jury;  but  the  necessary  effect  of  the  instruction 
asked  was  virtually  withdrawing  the  consideration  of  these  particular  facts 
from  the  jury,  and  treating  the  case  precisely  as  though  no  such  evidence  had 
been  given.     This,  we  think,  the  defendant  was  not  at  liberty  to  do.    In  ad- 
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dition  to  this  there  was  no  evidence  offered  upon  the  trial  tending  to  prove 
any  of  the  criminal  conduct  charged  against  the  plaintiff  in  the  defendant's 
answer,  except  her  conduct  with  the  defendant  himself.  In  the  absence  of 
such  proof,  or  some  proof  tending  to  establish  the  facts  alleged,  it  is  not  per- 
ceived on  what  grounds  the  defendant  could  predicate  his  good  faith.  Those 
charges  are  of  most  serious  import,  and  ought  not  to  be  lightly  made;  and, 
when  made,  a  defendant  ought  to  be  able  to  show  some  cause  for  making 
them.  In  other  words,  he  ought  to  be  able  to  offer  some  evidence  which 
would  tend  to  prove  the  charge.  Here  there  is  no  evidence  whatever  tending 
to  prove  these  particular  charges,  except  the  defendant's  evidence  as  to  his 
own  criminal  conduct.  In  this  respect,  also,  the  refusal  of  the  instruction 
was  correct,  because  it  was  too  broad.  It  included  matters  upon  which  no 
evidence  had  been  offered. 
It  follows  that  the  judgment  appealed  from  must  be  affirmed 

ON  PETITION  FOR  REHEARING. 

Thayer,  J.  The  action  in  the  court  below  was  for  a  breach  of  marriage 
contract  between  the  parties  herein,  alleged  to  have  been  made  on  the  seven- 
teenth day  of  December,  1877,  and  the  celebration  thereof  to  have  been  post- 
poned at  various  times  during  the  subsequent  years,  down  to  on  or  about  the 
sixth  day  of  April,  1885.  That  such  contract  was  entered  into  by  the  appel- 
lant and  respondent  must,  for  the  purposes  of  this  appeal,  be  taken  as  true. 
The  finding  of  the  jury,  in  any  view  of  the  case,  is  conclusive  upon  that  point. 
This  court  must  assume  that  the  appellant  and  respondent  agreed  to  inter- 
marry, and  that  the  appellant  violated  the  agreement  as  alleged  in  the  com- 
plaint. There  is  no  claim  that  the  circuit  court  did  not  fairly  submit  that 
question  to  the  jury;  and  that  they  found  such  to  have  been  the  fact,  by  their 
finding  for  the  respondent,  cannot  be  denied  at  this  time.  There  are  but  two 
matters,  therefore,  which  need  be  considered.  The  one  is  the  matter  of  de- 
fense as  a  bar.  The  other,  the  matter  of  partial  defense,  or  mitigating  cir- 
cumstances. The  appellant  alleged  in  his  answer  the  following  new  matter: 
"Defendant  for  a  further  and  separate  answer  and  defense  alleges  that  on  or 
about  the  eighteenth  day  of  September,  1885,  the  plaintiff  voluntarily  aban- 
doned said  alleged  marriage  contract,  and  voluntarily  and  wholly  released  the 
defendant  from  all  obligation  she  claimed  against  him  under  said  pretended 
alleged  contract,  before  said  date.  And  for  a  further  and  separate  answer  and 
defense  the  defendant  alleges  that,  after  the  date  of  the  pretended  contract 
alleged  in  the  complaint,  the  plaintiff  became  and  was  a  woman  of  bad  reputa- 
tion for  chastity,  and  became  and  was  reputed  to  be  an  unchaste  woman ; 
and  so  conducted  herself  in  intercourse  with  men  as  to  establish  for  herself 
the  reputation  of  a  common  or  lewd  woman,  and  was  so  reputed  to  be  for 
more  than  five  years  before  the  commencement  of  this  action.  And  for  a 
further  and  separate  answer  and  defense  the  defendant  alleges  that,  after  the 
date  of  the  pretended  contract  alleged  in  the  complaint,  the  plaintiff  became 
and  was  a  common  prostitute,  and  continued  to  deport  herself  as  such  for 
more  than  five  years  before  the  commencement  of  this  action,  at  and  about 
buildings  occupied,  used,  and  controlled  by  her  about  the  corner  of  B  and 
First  streets,  in  the  city  of  Portland,  Multnomah  county,  Oregon.  And  for 
a  further  and  separate  answer  and  defense  the  defendant  alleges  that,  after 
the  date  of  the  pretended  contract  alleged  in  the  complaint,  the  plaintiff  com- 
mitted the  crime  of  adultery,  and  did  have  criminal  sexual  intercourse  on  or 
about  the  twenty-fifth  day  of  April,  1885,  at  her  residence  near  the  corner  of 
B  and  First  streets,  in  the  city  of  Portland,  Multnomah  county,  Oregon,  with 
a  man  whose  name  to  this  defendant  is  unknown,  and  as  to  whose  identity 
he  is  unable  to  make  any  more  particular  statements.  And  the  defendant  for 
a  further  and  separate  answer  and  defense  alleges  that,  on  or  about  the 
twenty-fifth  day  of  December,  1884,  at  her  place  of  residence  near  the  come/ 
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of  5  and  First  streets,  in  the  city  of  Portland,  Multnomah  county,  Oregon, 
the  plaintiff  committed  the  crime  of  adultery,  and  did  then  and  there  have 
criminal  sexual  intercourse  with  a  man  whose  name  is  to  this  defendant  un- 
known, and  as  to  whose  identity  he  is  unable  to  make  any  more  particular 
statements.  And  the  defendant  for  further  and  separate  answer  and  defense 
alleges  that,  after  the  dates  of  the  pretended  contracts  set  out  in  the  com- 
plaint, the  plaintiff,  at  her  place  of  dwelling  near  the  corner  of  B  and  First 
streets,  in  the  city  of  Portland,  Oregon,  did,  for  more  than  five  years  next 
preceding  the  commencement  of  this  action,  carry  on  the  business  of  selling 
the  use  of  her  person  in  sexual  intercourse  with  men  for  hire,  and  at  divers 
and  sundry  times,  and  from  time  to  time,  during  said  five  years,  did  qommit 
the  crime  of  adultery,  in  carrying  on  such  business,  and  did  have  criminal  sex- 
ual intercourse  with  divers  and  sundry  and  numerous  men,  whose  names  are 
to  this  defendant  unknown,  which  unlawful  conduct  of  claimant  came  to  de- 
fendant18  knowledge  since  December  17,  1877." 

No  attempt  was  made  to  plead  a  partial  defense.  Proof  was  submitted  upon 
the  part  of  the  appellant  tending  to  show  that  the  respondent  was  coarse  in 
her  manner  and  conversation,  gross  in  her  associations,  and  imprudent  in  her 
conduct  and  demeanor;  that  she  rented  her  property,  consisting  of  buildings 
situated  near  her  own  residence,  to  persons  of  questionable  reputation;  that 
her  character  for  chastity  and  virtue  was  not  good  in  the  community  where 
she  was  known;  and  that  upon  one  occasion  she  made  a  vulgar  and  lewd  in- 
quiry of  a  male  acquaintance,  whom  she  met  upon  the  streets  of  Portland; 
but  no  proof  was  made  tending  directly  to  establish  the  charges  of  adultery 
and  prostitution  contained  in  the  answer;  nor  does  it  appear  that  any  evidence 
was  offered  by  the  appellant  for  the  avowed  purpose  of  mitigating  the  dam- 
ages. All  the  proof  upon  his  part  seems  to  have  been  offered  in  view  of  the 
defenses  set  forth  in  the  answer,  and  which  was  controverted  by  the  respond- 
ent. In  that  condition  of  the  controversy  the  case  was  submitted  to  the  jury. 
It  is  evident  to  my  mind  that  the  defenses  referred  to  were  not  only  unproven, 
but  that  the  evidence  offered,  standing  by  itself,  was  inadmissible  for  that 
purpose.  It  cannot,  certainly,  be  maintained  that  the  defense  that  the  re- 
spondent, after  the  date  of  the  alleged  contract  of  marriage,  became  and  was  a 
woman  of  bad  reputation  for  chastity,  etc.,  could  be  established  by  proof  that 
her  reputation  was  bad  in  that  respect,  without  showing  that  it  became  bad 
after  the  time  alleged;  nor  that  the  defense  "that,  after  the  date  of  the  pre- 
tended contract  alleged  in  the  complaint,  the  plaintiff  committed  the  crime 
of  adultery,  and  did  have  criminal  sexual  intercourse  on  or  about  the  twenty- 
fifth  day  of  April,  1885,  at  her  residence,  near  the  corner  of  B  and  First 
streets,  in  the  city  of  Portland, "  was  proved,  by  proving  that  she  was  a  coarse 
woman,  etc.,  as  before  mentioned.  Such  proof  may  have  been  material  evi- 
dence in  the  case, — may  have  shown  that  the  respondent  was  not  entitled  to 
damages  beyond  one  cent, — but,  clearly,  it  did  not  make  out  the  defense  al- 
leged, and  for  that  purpose  was  wholly  futile.  There  is  a  wide  difference  in 
proof  tending  to  show  that  the  plaintiff,  since  the  making  of  the  contract  of 
marriage,  had  done  acts  that  legally  absolved  the  defendant  from  observing 
it,  and  proof  that  tended  to  show  that  the  plaintiff  was  such  a  coarse,  vulgar 
woman  that  she  had  not  been  damaged  in  consequence  of  a  breach  of  the  con- 
tract; but  in  the  trial  of  this  case  no  such  distinction  seems  to  have  been  kept 
in  view.  In  such  a  case,  where  a  defendant  has  interposed  a  specific,  full  de- 
fense, and  offers  evidence  generally,  which  is  objected  to  as  irrelevant  and 
immaterial,  and  which  is  insufficient  to  prove  such  defense,  but  is  relevant  to 
prove  mitigating  circumstances,  he  should  declare  the  purpose  for  which  he 
offers  the  evidence,  if  he  wants  the  benefit  of  it  upon  the  latter  ground,  oth- 
erwise it  would  necessarily  lead  to  confusion.  The  presiding  judge  at  the 
trial  usually  announces  in  such  cases  that  he  will  permit  the  evidence,  though 
offered  generally  in  the  action,  to  be  received  in  mitigation  of  damages,  but 
V.14P.HOS.13, 14—48 
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he  may  not  always  be  able  to  make  the  discrimination,  nor  the  defendant's 
counsel  be  willing  to  accept  of  such  ruling.  An  exception,  to  be  tenable 
in  such  a  case,  must  be  taken  to  the  refusal  to  admit  the  evidence  after  the 
party  producing  it  indicates  the  purpose  for  which  it  is  offered.  The  mode 
here  suggested  is  calculated  to  prevent  the  embarrassment  to  which  the  jury 
would  be  liable  to  be  subjected  if  the  evidence  were  admitted  without  speci- 
fying the  object  for  which  it  is  introduced,  and  the  attention  of  the  court  will 
then  be  directed,  in  case  of  objection  to  its  admission,  to  the  particular  point 
it  is  called  upon  to  rule.  The  appellant,  in  ray  opinion,  should  not  be  heard 
to  complain  when  evidence,  that  is  inadmissible  to  prove  the  defense  alleged, 
is  excluded  upon  that  ground,  although  admissible  in  mitigation  of  damages, 
where  it  does  not  appear  that  he  sought  to  have  it  admitted  upon  the  latter 
ground. 

One  of  the  questions  in  the  case,  which  has  raised  some  doubts  in  the  mind 
of  the  court,  relates  to  the  charge  to  the  jury  in  regard  to  their  taking  into 
consideration  the  attempted  defense,  and  failure  to  establish  it,  in  the  assess* 
ment  of  damages.  The  court,  in  its  instructions,  told  the  jury, — told  the  jury 
in  substance, — that,  if  the  appellant  made  the  charge  against  the  respondent 
of  general  want  of  chastity,  and  intercourse  with  other  men,  knowing  that  it 
was  untrue,  and  having  no  reasonable  grounds  to  believe  that  it  was  true, 
then  the  failure  to  prove  the  allegation  ought  to  be  taken  by  them  in  aggra- 
vation of  the  charge,  and  in  aggravation  of  damages  which  should  be  as- 
sessed. If,  however,  the  appellant  made  the  charge  in  good  faith,  believing 
that  there  were  grounds  for  it,  and  the  conduct  of  the  respondent  had  been  so 
imprudent  as  to  furnish  him  grounds  for  it,  and  this  conduct  had  come  to  his 
knowledge  after  he  renewed  the  contract  with  her,  and  he  repudiated  the 
contract  by  reason  of  this  conduct  of  hers,  and  of  this  belief  that  he  enter- 
tained, then  they  should  not  allow  that  circumstance  to  weigh  as  much  in  the 
assessment  of  damages  as  if  he  had  made  the  charge  recklessly,  wantonly,  and 
maliciously;  but  that  the  jury  should  take  the  circumstances  all  into  view, 
and  inquire,  if  they  came  to  that  question,  how  had  he  made  the  charge? 
Had  it  been  a  reckless,  a  wanton,  malicious  charge,  or  had  it  been  made  in 
good  faith?  The  appellant's  counsel  contend  that  the  part  of  the  instruction 
here  referred  to  is  erroneous,  as  it  allowed  the  attempted  defense,  and  failure 
to  establish  it,  to  weigh  to  some  extent  in  the  assessment  of  damages,  even 
though  the  jury  should  find  that  the  appellant  made  it  in  good  faith.  This 
seems  to  be  the  main  ground  of  error  in  the  case.  The  circuit  court  evidently 
entertained  the  view  that  the  failure  to  establish  such  a  defense,  if  interposed 
in  bad  faith,  knowing  that  it  was  untrue,  etc.,  would  aggravate  the  damages; 
that  if  interposed  in  good  faith,  under  the  belief  that  it  was  true,  it  would 
have  less  weight  in  the  assessment  of  damages;  but  the  court  did  not  indicate 
how  it  would  affect  the  subject  in  the  latter  case.  The  inference,  however,  is 
that  the  failure  to  prove  such  defense  might  be  considered  by  the  jury  as  a  cir- 
cumstance, in  connection  with  the  other  circumstances  referred  to  them  by  the 
court,  to  be  taken  into  consideration  infixing  the  amount  of  damages,  in  event 
the  respondent  was  found  entitled  to  damages.  Said  counsel  insist  that,  if 
the  defense  is  made  in  good  faith,  and  upon  probable  cause,  it  is  not  to  be 
considered  by  the  jury  in  aggravation  of  damages  at  all.  The  instruction, 
however,  does  not  include  the  hypothesis  of  there  being  probable  cause  for  be- 
lieving the  defense  to  be  true.  The  statement  contained  in  the  instruction 
is:  "If  the  appellant  made  the  charge  in  good  faith,  believing  that  there  were 
grounds  for  it,  and  the  conduct  of  the  respondent  had  been  so  imprudent  as  to 
furnish  him  grounds  for  it,"  etc.  And  I  think  the  supposition  tho  court  sub- 
mitted contained  a  much  broader  statement  than  the  facts  in  the  case  would 
justify.  It  would  have  required,  it  seems  to  me,  a  great  amount  of  credulity 
upon  the  part  of  the  jury  to  have  believed  that  the  charge  was  made  in  good 
faith.    The  appellant  may  have  believed  that  the  respondent  was  an  unchaste 
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woman ;  but  there  is  nothing  in  the  evidence  to  justify  his  allegation  that  she 
committed  adultery  at  particular  times  and  places,  and  his  making  such  alle- 
gations, without  being  able  to  produce  any  direct  evidence  of  the  fact,  and 
making  no  attempt  to  prove  specifically  such  charges,  placed  him  in  a  very 
difficult  position  to  claim  that  he  made  them  in  good  faith.  In  view  of  the 
evidence,  the  jury  were  bound  to  conclude  that  those  charges  were  false,  and 
I  am  unable  to  discover  how  they  could  have  found  otherwise  than  that  they 
were  malicious.  It  was  not  pretended,  as  I  understand  the  case,  that,  in 
making  the  charges,  he  acted  upon  any  information  he  had  obtained  concern- 
ing the  facts  alleged.  I  refer  to  the  specific  facts  concerning  the  adultery 
charged  in  the  answer.  He  seems  to  have  "just  fired  at  random."  Had 
there  been  probable  cause  for  making  the  charges,  the  counsel's  position 
might  have  been  tenable;  but  I  am  unable  to  discover  that  there  was  any,  and 
the  court  did  not  submit  that  question  to  the  jury  in  the  instruction.  We 
must  take  the  instruction  as  we  find  it;  also  the  charge  made  by  the  appellant 
against  the  respondent's  general  want  of  chastity,  and  intercourse  with  other 
men;  and  the  evidence  in  the  case,— in  testing  the  correctness  of  the  instruc- 
tion. The  case  before  us  is  one  in  which  the  defendant  has  attempted  to  justify 
his  breach  of  promise  of  marriage  by  alleging  against  the  plaintiff,  in  his  an- 
swer, that,  since  the  time  of  the  making  of  the  promise,  she  became  and  was 
a  common  prostitute,  and  continued  to  deport  herself  as  such  for  more  than 
five  years,  before  the  commencement  of  the  action,  in  and  about  a  particular 
place;  that  she  had  been  keeping  a  whore-house  in  fact,  and  been  an  out  and 
out  strumpet,  and  at  particular  times  and  places  had  carnal  intercourse  with 
men,  had  committed  adultery,  and  been  engaged  in  the  business  of  selling  the 
use  of  her  person  in  sexual  intercourse  with  men  for  hire.  He  spread  upon 
the  records  of  the  court,  in  strong  and  unmistakable  terms,  a  damaging  libel, 
and,  without  proving  its  truth,  attempted  to  shield  himself  from  the  entire 
consequences  of  his  act  by  claiming  that  he  published  it  in  good  faith,  believ- 
ing it  to  be  true.  What  could  be  evidence  of  good  faith  upon  his  part,  less 
than  proof  that  the  allegations  were  true;  or,  at  least,  that  there  was  a  good 
foundation  for  believing  them  true?  And  if  he  believed  them  to  be  true,  hon- 
estly entertained  such  a  belief,  how  does  that  compensate  the  wrong  he  has 
done  the  respondent  by  declaring  such  scandalous  matter,  and  perpetuating 
forever  the  evidence  of  it?  Such  an  act  ought,  it  seems  to  me,  to  have  some 
weight  in  the  assessment  of  damages,  even  under  the  circumstances  supposed 
by  the  court.  Besides,  it  is  perfectly  evident  that  the  appellant  was  not  dam- 
aged by  that  qualification  of  the  instruction.  An  alternative  made  to  depend 
upon  the  jury  finding  that  the  appellant  acted  in  good  faith  under  the  circum- 
stances was  wholly  valueless. 

Another  important  question  in  the  case  is  the  refusal  of  the  court  to  give 
the  following  charge  to  the  jury:  "The  court  is  asked  by  defendant  to  charge 
the  jury  that  the  defendant  is  entitled  to  set  up  the  bad  character  of  the  plain- 
tiff in  defense  to  this  action.  Such  defense  the  law  allows  to  be  made,  and  to 
be  made  available  must  be  spread  upon  the  records;  that  is,  it  must  be  pleaded. 
If  the  defendant  sets  up  this  defense  in  good  faith,  under  circumstances  which 
would  warrant  a  cautious  attorney  in  the  belief  and  expectation  that  it  can 
be  established  by  testimony,  and  if  on  the  trial  evidence  is  produced  of  a  char- 
acter proper  to  be  submitted  to  the  jury  in  support  of  the  defense,  the  jury 
shall  not,  from  sympathy  with  the  plaintiff,  in  case  you  should  find  the  weight 
of  evidence  in  her  favor,  allow  that  circumstance  to  aggravate  the  damages. 
In  other  words,  if,  in  making  this  defense,  the  defendant  acts  in  good  faith, 
with  probable  cause,  and  with  a  reasonable  expectation  that  he  can  establish 
it,  he  should  not  be  punished  even  if  he  fail."  Which  instructions  the  court 
refused,  as  asked,  but  instructed  the  jury  concerning  those  matters  asset  forth 
in  the  general  charge,  to  which  refusal  counsel  for  appellant  excepted.  This 
proposed  instruction,  as  an  abstract  proposition  of  law,  I  am  inclined  to  think 
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is  substantially  correct.  The  grounds  upon  which  the  court  refused  it  do  not 
appear,  but  it  is  evident  to  my  mind  that  the  facts  in  the  case,  as  I  have  be- 
fore intimated,  did  not  entitle  the  appellant  to  have  it  given. 

There  were  six  defenses  interposed.  The  first  one,  a  voluntary  abandon- 
ment by  the  respondent  of  the  marriage  contract,  and  release  of  the  appellant 
from  the  obligation  thereof.  The  next  two  of  them  were  alleged  facts,— that 
after  the  date  of  the  contract  the  respondent  became  and  was  a  woman  of  bad 
reputation  for  chastity,  etc.,  and  that  she  became  and  was  a  common  prosti- 
tute. The  other  three  relate  to  the  specific  acts  of  adultery  and  prostitution 
with  which  the  appellant  charged  her.  There  is  no  pretense  but  that  the  de- 
fenses that  she  abandoned  the  contract,  or  that  she  released  the  appellant  from 
the  obligation  of  it,  were  not  fairly  submitted  to  the  jury.  Nor  any  evidence 
that  she  became  or  was,  after  the  date  of  the  contract,  a  woman  of  bad  repute, 
or  after  such  date  became  or  was  a  prostitute.  Testimony  was  given  on  the 
part  of  the  appellant  tending  to  show  that  the  general  reputation  of  the  re- 
spondent for  chastity  and  virtue  since  the  date  of  the  contract  was  bad;  and  an 
offer  made  to  show  that  it  was  bad  before  that  time;  but  there  was  nothing 
showing  that  it  became  bad  after  the  date  of  the  contract,  as  alleged  in  the  an- 
swer. This  may  not  seem  important — the  time  her  reputation  became  bad — 
and  yet  it  is  so  as  a  defense  to  the  action.  The  fact  that  a  woman  has  a  bad 
reputation  for  virtue  does  not  entitle  a  man  to  violate  a  contract  of  marriage 
he  has  entered  into  with  her,  if  he  knew  what  her  reputation  was  when  he 
made  the  contract;  though  the  fact  may  be  shown  in  mitigation  of  damages, 
where  it  is  offered  for  that  purpose.  The  appellant  claimed  that  he  was  re- 
lieved from  the  obligation  of  the  contract  for  the  reasons  set  out  in  said 
two  answers,  and  the  evidence  he  offered  was  immaterial  as  a  defense,  unless 
in  accordance  with  the  allegations  therein  contained.  He  probably  was  not 
able  to  deny  but  that  he  knew  what  her  reputation  was,  and  had  been,  at  the 
time  of,  and  prior  to,  the  contract  of  marriage,  and  hence  it  was  necessary  to 
allege  that  it  became  bad  after  that  date.  But,  conceding  that  the  evidence 
offered  tended  to  esablish  those  two  defenses,  what  was  there  in  the  testimony 
to  prove  the  other  three?  Evidence  of  her  bad  reputation,  and  that  she  was 
a  coarse,  vulgar  woman,  would  have  no  tendency  to  prove  that  she  committed 
adultery  at  some  particular  time  and  place,  "or  sold  the  use  of  her  person." 
It  would  be  absurd  to  claim  any  such  thing,  and  yet,  as  I  understand,  that  is 
all  there  was  in  the  case  to  establish  said  defenses.  "Probable  cause"  is  sup- 
ported by  evidence  which  inclines  the  mind  to  belief.  It  is  not  a  mere  suspi- 
cion ;  it  is  something  that  is  proved,  not  fully,  but  has  more  evidence  for  than 
against  it.  What  was  there  in  this  case  to  show  that  the  respondent  com- 
mitted adultery  on  the  twenty-fifth  day  of  April,  1885,  or  the  twenty-fifth  day 
of  December,  1884,  or  that  she  carried  on  the  business  of  selling  the  use  of 
her  person?  Not  anything  that  could  be  called  proof,  certainly.  If  she  had 
been  prosecuted  for  adultery,  or  for  keeping  a  house  of  ill-fame,  would  any 
court  have  allowed  the  case  to  have  gone  to  the  jury  on  such  pretended  evi- 
dence as  the  appellant  introduced  in  this  case?  It  is  idle  to  consider  such  a 
question.  The  New  York  courts,  by  an  unbroken  series  of  decisions,  from 
Southard  v.  Rexford,  6  Cow.  254,  down  to  the  present  time,  have  held  that, 
where  the  defendant  attempts  to  justify  his  breach  of  promise  of  marriage 
by  stating  upon  the  record,  as  the  cause  of  his  desertion  of  the  plaintiff,  that 
she  had  repeatedly  had  criminal  intercourse  with  various  persons,  and  fails 
entirely  in  proving  such  justification,  it  is  a  circumstance  which  ought  to  ag- 
gravate the  damages.  This  doctrine,  counsel  lor  the  appellant  claims,  is  sub- 
ject to  the  qualification  set  out  in  the  said  instruction  asked  and  refused,  and 
I  rather  think  he  is  right  in  that  view;  but  I  do  not  see  how  the  distinction 
can  be  made  in  this  case,  for  I  do  not  think  that  three  of  the  defenses,  at 
least,  were  interposed  with  probable  cause,  or  with  a  reasonable  expectation 
that  the  appellant  could  establish  them.    To  vilify  and  calumniate  there. 
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spondent  by  vile  charges,  which  he  must  have  known  he  could  not  maintain, 
ought  not  to  be  condoned  by  a  plea  that  he  did  it  innocently,  and  without  in- 
tending harm.  But  he  should  make  it  appear,  from  evidence  submitted  upon 
his  part,  that  he  had  reasonable  grounds  to  suppose  the  charges  could  be  es- 
tablished. I  do  not  believe  a  party  defendant,  in  such  a  case,  should  be  pre- 
vented from  setting  up  what  he  believed  the  facts  would  authorize  him  to, 
and  that  he  had  reasonable  grounds  to  suppose  he  would  be  able  to  prove;  but 
when  he  acts  upon  conjecture  only,  and  alleges  matters  injurious  to  the  credit 
and  reputation  of  the  plaintiff,  upon  a  mere  surmise  that  they  might  be  true, 
he  abuses  the  privilege  the  law  confers  upon  him,  of  making  a  defense,  and, 
as  said  in  Southard  v.  Retford,  supra:  "It  would  be  a  matter  of  regret,  in- 
deed, if  a  check  upon  a  license  of  this  description  did  not  exist  in  the  power 
of  the  jury  to  take  it  into  consideration  in  aggravation  of  damages."  In  my 
opinion,  a  defense  which  charges  scandalous  matter,  and  is  not  sustained,  in 
order  to  avoid  the  imputation  of  malice,  or,  at  least,  wantonness,  which  the 
law  would  presume,  must  be  founded  upon  probable  cause,  supported  by  proof 
that  distinctly  or  by  necessary  inference  tends  to  establish  its  truth.  Any 
less  requirement  would  encourage  an  abuse  of  the  privilege  the  law  confers. 
No  such  proof  having  been  submitted  in  this  case,  or  facts  shown  from  which 
it  could  legitimately  be  inferred,  the  assignment  of  error  in  regard  to  the  charge 
of  the  court,  and  refusal  to  charge  as  requested,  referred  to  herein,  are  not 
sustained.  The  other  grounds  of  error  I  do  not  regard  as  tenable. 
The  petition  for  a  rehearing  should,  therefore,  be  denied. 

Strahan,  J.,  [concurring.)  In  disposing  of  a  question  of  practice  which 
was  presented  in  this  case  it  is  said  in  the  prevailing  opinion:  "The  excep- 
tion taken  to  the  refusal  of  the  court  to  allow  the  witness  Fred  Meyer  to 
answer  the  question  propounded  to  him  is  not  available.  The  witness  did 
not  answer,  and  it  nowhere  appears  from  the  bill  of  exceptions  what  fact 
appellant  expected  to  elicit  by  the  question.  To  make  this  exception  availa- 
ble, the  bill  of  exceptions  ought  to  have  gone  further,  and  shown  what  it  was 
expected  to  prove  by  the  answer  to  this  question.  And  the  same  remark  is 
applicable  to  the  question  propounded  to  the  witness  Dr.  H.  W.  Ross,  which 
was  excluded.1'  In  his  petition  for  a  rehearing  this  statement  of  the  law  is 
questioned  by  counsel  for  appellant,  which  has  led  to  a  re-examination  of  the 
subject,  the  result  of  which  is  the  affirmance  of  the  ruling  upon  the  authority 
of  the  following  cases:  Bake  v.  Smiley,  84  Ind.  212;  Whitehead  v.  Hatha- 
way, 85  Ind.  85;  Jordan  v.  D'Heur,  71  Ind.  199;  Toledo  d-  Wabash  R.  Co. 
v.  Qoddard,  25  Ind.  185;  Watson  v.  Mathews,  36  Tex.  278;  Small  v.  Sac- 
ramento  Nav.  &  Min.  Co.,  40  Me.  274;  State  v.  Staley,  14  Minn.  105,  (Gil. 
75;)  Mathews  v.  State,  44  Tex.  376;  Lewis  v.  Lewis,  30  Ind.  257;  Stull  v. 
Wilcox,  2  Ohio  St.  569;  Hollister  v.  Reznor,  9  Ohio  St.  1;  Gandolfo  v.  State, 
11  Ohio  St.  114;  Gage  Manufg  Co.  v.  Parr,  138  Mass.  462;  Qraeter  v.  Will- 
iams, 55  Ind.  461;  Mitchell  v.  Chambers,  Id.  289.  The  general  rule  of  law 
which  these  authorities  tend  to  sustain  is  thus  stated  in  Qraeter  v.  Will- 
iams, supra:  "But  where  a  party  on  the  trial  of  a  cause  has  propounded  a 
question  to  a  witness  with  a  view  of  eliciting  evidence,  to  which  question  ob- 
jection has  been  sustained  by  the  court,  such  party  cannot,  by  simply  saving 
an  exception  to  the  decision  of  the  court,  in  sustaining  such  objection,  get 
error  into  the  record  which  will  be  available  to  him  in  this  court.  In  such 
case  the  party  must  go  further  and  state  to  the  court  in  which  his  cause  is  be- 
ing tried,  clearly  and  explicitly,  what  the  evidence  is  which  he  offers  to  ad- 
duce, and  which  he  expects  to  elicit"  by  the  answer  of  the  witness  to  the 
question.  And  in  State  v.  Staley,  supra,  the  rule  is  thus  stated:  "To  jus- 
tify a  reversal  of  judgment,  the  record  must  show  affirmatively  material  error. 
When  a  question  is  asked  which  is  objected  to,  and  the  objection  sustained, 
in  taking  an  exception  it  should  be  made  to  appear  what  it  was  proposed  to 
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prove,  which  must  be  something  material,  and  the  rejection  of  which  as  evi- 
dence would  be  prejudicial  to  the  party  excepting."  And  the  same  principle 
is  enunciated  in  Qandolfo  v.  State,  supra,  thus:  "When  a  question  is  asked 
which  is  objected  to,  and  the  objection  sustained,  in  taking  an  exception  there 
should  be  a  statement  of  what  it  was  proposed  to  prove  which  must  appear 
to  be  something  material,  and  the  rejection  of  which  as  evidence  would  be 
prejudicial  to  the  party  excepting." 

We  have  given  the  appellant's  petition  for  a  rehearing  a  careful  examina- 
tion, and  find  no  reasons  for  modifying  the  opinion  already  filed  in  this  case. 
No  new  questions  are  suggested,  and  those  already  considered  do  not  require 
a  further  examination.  A  rehearing  would  only  lead  to  the  result  already 
reached  by  a  majority  of  the  court.    Ft  should  be  denied;  and  it  is  so  ordered. 


Woods  t>.  Berry. 

(Sttpreme  Court  of  Montana.    July  29,  1887.) 

1.  Fraudulent  Conveyances— Salb  of  Stock  op  Goods— Court  and  Jury. 

Where,  in  action  of  claim  and  delivery  against  a  sheriff,  it  appeared  that  plain- 
tiff bad  bought  the  goods  seised,  valued  at  $4,000,  by  surrendering  to  the  debtor  cer- 
tain notes  executed  by  him,  and  amounting  to  several  thousand  dollars,  which 
notes  he  had  bought  for  nine  dollars,  that  he  kept  the  goods  in  the  same  store,  and 
retained  the  same  clerks,  but  changed  the  sign  ;  and  the  jury  found  specially  (1)  that 
there  was  no  fraudulent  intent;  (jrt  that  there  was  actual  delivery  and  a  continu- 
ous change  of  possession  of  thegoods ;  and  gave  verdict  for  plaintiff:  ke(a\  that  such 
verdict  would  not  be  reviewed  by  the  court;  the  facts  being  capable  of  an  innocent 
interpretation. 

2.  Pleading— Complaint— Ad  Damnum  Clause— Claim  and  Delivery. 

In  an  action  of  claim  and  delivery,  a  complaint  which  alleges  that  the  plaintiff 
was  owner  and  in  possession  of  certain  goods  "  of  the  value  of  $4,000  "  is  not  defi- 
cient for  containing  no  ad  damnum  clause,    fjoeb  v.  Kamak,  1  Mont.  158,  followed. 

3.  Parties— Evidence  as  to  Party  in  Interest. 

Where,  in  an  action  of  claim  and  delivery,  it  is  not  denied  in  the  answer  that 
the  plaintiff  is  the  real  party  in  interest,  and  there  is  no  issue  on  that  point* 
questions  put  by  the  defendant,  in  order  to  show  that  plaintiff  was  not  the 
party  in  interest,  are  properly  disallowed. 

4.  Exception  to  Instructions— Form  of. 

An  exception  to  instructions,  in  general  terms,  as  "the instructions  asked  for  by 
the  plaintiff  numbered  1  to  16.  inclusive,"  is  insufficient,  being  too  indefinite;  fol- 
lowing Grisxvold  v.  Boley,  1  Mont.  545,  and  Qum  v.  Murray,  6  Mont.  10,  9  Pac.  Rep. 
447.  Each  instruction  should  be  objected  to  separately  by  number.  McKinstry  v. 
Clark,  4  Mont.  370,  1  Pac.  Rep.  759,  distinguished. 

Appeal  from  district  court,  Missoula  county. 

Sanders,  Cullen  &  Sanders,  for  appellant.  Sharp  cfc  Nopton,  for  respondent. 

Bach,  J.  This  is  an  action  of  claim  and  delivery.  The  defendant,  who 
was  sheriff  of  Missoula  county,  in  answer  to  the  complaint,  admits  taking  the 
property;  and  he  seeks  to  justify  the  taking  by  alleging  that  he  seized  the 
property  under  and  by  certain  writs  of  execution  issued  upon  judgments  in 
favor  of  several  different  parties  plaintiff,  and  against  Savage  &  Heed,  defend- 
ants; that  Savage  &  Keed  were  plaintiff's  vendors;  and  that  the  sale  between 
Savage  &  Keed  and  the  plaintiff  was  made  without  any  consideration  what- 
ever, and  was  so  made  lor  the  purpose  "of  defrauding  and  cheating  and 
swindling  the  creditors"  of  Savage  &  Reed. 

The  testimony  shows  that  the  plaintiff  bought  several  notes  executed  by  Sav- 
age &  Reed,  amounting  to  several  thousand  dollars;  that  he  paid  nine  dollars  for 
the  same;  that  thereafter  he  bought  from  Savage  &  Reed  the  goods  mentioned 
in  the  complaint,  for  the  price  of  $6,000,  the  payment  being  made  by  surren- 
dering the  notes  of  Savage  &  Reed  for  that  amount;  that  after  such  purchase 
and  sale  the  plaintiff  kept  the  goods  in  the  store  formerly  used  by  Savage  & 
Reed;  that  at  the  time  of  the  sale  he  removed  from  the  store  the  sign  of  Sav- 
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age  &  Reed,  and  substituted  therefor  a  sign  bearing  his  own  name;  that  he 
employed  the  clerks  who  were  formerly  in  the  employ  of  Savage  &  Reed.  The 
plaintiff  further  testified:  "There  was  Ho  understanding  that  I  was  to  pay  any 
one  any  part  of  what  I  collected  on  the  notes.  I  was  not  to  pay  anything 
more  than  I  had  paid  for  the  notes.  They  were  placed  in  my  hands  without 
reserve." 

The  case  was  tried  by  the  court  and  jury.  Verdict  was  for  the  plaintiff, 
and  judgment  was  entered  in  favor  of  the  plain  tiff.  Thereafter,  motion  for 
a  new  trial  was  heard  and  denied.  The  appeal  is  from  the  judgment,  and 
from  the  order  denying  the  motion  for  a  new  trial. 

Is  the  evidence  in  this  case  insufficient  to  justify  the  verdict?  The  facts  in 
the  above  summary  of  the  evidence  are  such  that  the  jury  might  have  found 
fraudulent  intent,  or  fraud  in  fact,  and  some  of  that  evidence  might  have 
justified  the  jury  in  finding  that  there  was  no  actual  delivery  of  the  property 
to  the  plaintiff,  or  a  continuous  possession  thereof  by  the  plaintiff.  The  pur- 
chase of  notes  to  the  amount  of  several  thousand  dollars  for  the  sum  of  nine 
dollars  may  have  been  a  cover  for  fraud  in  fact,  or  it  may  have  been  a  bona 
fide  purchase  of  the  notes  by  the  plaintiff,  who  took  the  risk  of  collecting;  he 
declares  that  he  was  the  owner,  and  that  there  was  no  agreement  between 
him  and  the  original  holders  of  the  notes,  or  with  any  one  else,  to  account  for 
the  overplus,  if  any.  In  the  one  case  it  might  be  evidence  of  fraud;  in  the 
other,  there  could  not  be  fraud  inferred.  The  fact  that  he  kept  the  goods  in 
the  same  store  is  evidence  tending  to  prove  fraud  in  fact,  and  also  that  there 
was  no  actual  change  of  possession.  The  change  of  the  sign  was  a  question 
for  the  jury  to  consider,  as  was  also  the  employment  of  the  former  clerks  of 
the  vendors.  But  these  are  facts  merely  tending  to  prove  fraud  and  want  of 
actual  delivery.  The  jury  passed  upon  those  facts;  and  the  jury,  by  their 
special  verdict  in  this  case,  find — First,  that  there  was  no  fraudulent  intent; 
Second,  that  there  was  an  actual  del/very,  and  a  continuous  change  of  pos- 
session, of  the  goods.  This  court  cannot  review  that  verdict,  there  being  ev- 
idence to  sustain  it. 

The  complaint  alleges  that  the  plaintiff  was  the  owner  and  in  possession  of 
certain  goods  "  of  the  value  of  $4,000. "  The  complaint  contains  no  ad  damnum 
clause.  For  that  reason  the  defendant  claims  that  the  complaint  does  not  state 
facts  sufiicient  to  constitute  a  cause  of  action.  The  judgment  asked  for  the 
return  of  the  property,  or,  in  case  return  could  not  be  had,  then  for  the  value 
thereof.  It  has  been  held  by  this  court  that  an  ad  damnum  clause  is  not  an 
essential  allegation.    Loth  v.  Kamak,  1  Mont.  153. 

The  next  point  relied  upon  is  the  refusal  of  the  court  to  allow  defendant's 
counsel  to  ask  certain  questions  for  the  purpose  of  showing  that  the  plaintiff 
was  not  the  real  party  in  interest.  It  is  not  alleged  in  the  answer  that  the 
plaintiff  was  not  the  real  party  in  interest;  there  was  no  issue  as  to  that,  and 
the  questions  were  properly  disallowed.     Savage  v.  Insurance  Co.,  4  Bosw.  2. 

To  the  instructions  given  by  the  court  at  the  request  of  the  plaintiff  the  de- 
fendant took  the  following  exception :  "  Now  comes  the  defendant,  and  objects 
and  excepts  to  giving  to  the  jury  the  instructions  asked  for  by  the  plaintiff, 
numbered  1  to  16,  inclusive,  and  objects  and  excepts  to  giving  of  each  and 
every  one  of  them,  for  the  reason  that  the  same,  and  every  one  of  them,  are 
contrary  to  law,  and  not  warranted  by  the  evidence."  Is  this  exception  of 
such  a  nature  that  this  court  can  consider  it?  There  have  been  many  decisions 
upon  this  point  in  this  court,  some  of  which  seem  to  be  conflicting,  while  as 
matters  of  fact  they  are  in  harmony  with  one  another,  and  the  seeming  in- 
consistency arises  from  this  cause:  that  the  reasons  given  for  the  decision  were 
not  distinctly  specified.  The  three  leading  cases  in  this  territory  are  OrUwold 
v.  Boley,  1  Mont.  545,  which  has  been  cited  in  many  others;  McKinatry  v. 
Clark,  4  Mont.  370,  1  Pac.  Rep.  759,  which  arises  on  a  different  quesiion,  and 
which,  while  it  appears  of  the  former  case,  slill  holds  that  the  exceptions  were 
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properly  taken  in  that  case;  and  Gum  v.  Murray,  in  6  Mont.  10,  9  Pac.  Bep. 
447,  which  approves  Griszoold  v.  Boley. 

While  considering  this  proposition,  care  must  be  taken  to  distinguish  be- 
tween these  two  questions,  to- wit:  (1)  What  is  the  proper  manner  of  taking 
exceptions  to  instructions?  (2)  To  what  extent  must  the  error  complained 
of  be  particularly  stated  in  an  exception  to  an  instruction?  To  the  first  of 
these  questions  the  case  of  Grisxoold  v.  Boley  and  Gum  v.  Murray  are  specific 
and  direct  answers.  To  the  second  of  these  questions  the  case  of  McKinstry 
v.  Clark  is  also  a  specific  and  direct  answer;  and,  while  it  approves  the 
doctrine  as  stated  in  the  other  cases,  it  holds  that  the  manner  of  taking  the 
exceptions  in  that  case  were  in  compliance  with  the  rule  as  stated  by  those 
cases,  and  it  also  states  what  is  a  sufficient  pointing  out  of  the  error  com- 
plained of. 

Now,  let  us  consider  these  cases  more  in  detail,  commencing  with  the  case 
of  McKinstry  v.  Clark,  and  examine  the  points  actually  decided  in  that  case. 
In  order  to  carefully  ascertain  and  point  out  the  distinction,  the  transcripts 
in  the  last  two  cases  have  been  examined. 

In  the  case  of  McKinstry  v.  Clark  the  appellant  saved  his  exception  in  this 
manner:  He  copied  the  first  instruction  given  by  the  court  at  the  request  of 
the  respondent,  and  at  the  end  thereof  he  took  his  exception  by  adding  the 
following  words:  "  To  the  giving  of  which  instruction  the  plaintiff  excepted. " 
He  then  copied  the  second  instruction,  and  took  his  exception  in  the  same 
mode  and  manner.  Every  exception  which  he  took  was  taken  in  that  way ; 
in  other  words,  he  took  a  separate  exception  to  each  separate  instruction.  It 
was  decided  by  the  court  (1)  that  the  exceptions  were  properly  taken  as  to 
manner:  (2)  that  there  was  a  sufficient  specification  of  the  error.  We  will 
consider  the  first  point  further  when  we  consider  the  other  cases.  As  to  the 
second  point  decided:  Section  281  of  our  Code  defines  an  exception,  and  de- 
clares what  an  exception  shall  contain;  and,  as  far  as  that  definition  is  con- 
cerned, our  Code  differs  from  that  of  California,  and  from  that  of  every  state 
to  whose  decisions  our  attention  has  been  called.  Therefore,  the  rule  of  prac- 
tice in  that  respect  must  be  found  in  our  own  Code,  without  resort  to  authori- 
ties decided  upon  different  and  dissimilar  provisions. 

Section  281  of  the  Code  provides:  "The  point  of  the  exception  shall  be  par- 
ticularly stated,  except  as  provided  in  relation  to  instructions, "  etc.  It  is 
plain  that  the  intent  of  the  legislature  was  that,  in  an  exception  to  an  in- 
struction, the  point  of  the  exception  need  not  be  particularly  stated;  and  so 
the  court  declared  in  McKinstry  v.  Clark.  The  propriety  of  the  intent  of 
the  legislature  becomes  manifest  when  we  consider  how  nearly  impossible  it 
would  be  for  counsel,  at  the  end  of  a  protracted  trial,  to  point  out  particularly 
in  what  respect  the  instruction  complained  of  was  contrary  to  the  law,  as  ap- 
plied to  the  particular  case,  or  in  what  respect  it  was  contrary  to  the  evidence, 
and  to  reduce  the  whole  objection  in  each  of  its  particulars  to  writing.  In 
some  states  these  difficulties  resulted  in  a  rule  declaring  that  instructions  will 
be  deemed  to  have  been  excepted  to.  In  this  territory  those  difficulties  re- 
sulted in  the  declaration  contained  in  section  281,  that  the  point  of  the  excep- 
tion need  not  be  particularly  stated  in  an  exception  to  an  instruction. 

We  will  now  consider  the  first  question:  "In  what  manner  must  an  excep- 
tion be  taken  to  an  instruction?"  and  in  connection  therewith  the  cases  of 
Griswold  v.  Boley  and  Gum  v.  Murray. 

The  manner  of  taking  the  exception  in  those  cases  is  almost  identical  with 
that  in  the  case  at  bar;  and  the  difference  between  the  manner  of  taking  the 
exception  in  those  cases  and  that  used  in  McKinstry  v.  Clark  is  manifest. 
In  the  former  cases,  including  the  case  at  bar,  there  was  one,  and  only  one, 
exception  to  several  instructions  in  gross;  while  in  McKinstry  v.  Clark  there 
was  a  separate  exception  taken  separately  to  each  separate  instruction  objected 
to.    The  first  form  or  manner  of  taking  exception  was  declared  to  be  of  no 
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avail,  by  the  cases  of  Griswold  v.  Boley  and  Gum  v.  Murray.  The  second 
form  was  held  to  be  good,  both  as  to  the  manner  of  taking  exception,  and  as 
to  the  manner  of  pointing  out  the  objection,  by  the  case  of  McKinstry  v. 
Clark. 

It  might  be  sufficient  to  say  that  Qriswold  v.  Boley  and  Gum  v.  Murrny 
had  settled  the  practice  in  this  territory;  but  we  will  add  a  few  authorities* 
which,  because  they  are  founded  upon  provisions  similar  in  nature  to  ours, 
are  directly  in  point.  In  Caldwell  v.  Murphy,  11  N.  Y.  416,  the  exception 
taken  was,  "to  each  and  every  part"  of  the  charge.  Held,  that  the  exception 
was  insufficient.  In  Walsh  v.  Kelly,  40  N.  Y.  556,  the  form  of  the  excep- 
tion was,  "to  the  charge  made  by  the  court,  and  each  and  every  part  thereof." 
It  was  admitted  that  some  of  the  propositions  in  the  charge  were  correct. 
Held,  that  such  an  exception  did  not  raise  any  question  for  review  on  an  ap- 
peal. In  Ayrault  v.  Pacific  Bank,  47  N.  Y.  576,  the  form  of  exception  was, 
to  "the  refusal  to  charge  each  of  the  requests  submitted,  except  so  far  as  em- 
braced in  the  charge  delivered;"  and  also  another  exception,  "to  every  part 
of  the  charge  which  is  inconsistent  with  such  requests. "  Held,  that  the  ex- 
ception did  not  present  any  question  for  review.  In  Beaver  v.  Taylor,  93  U. 
S.  46,  these  cases  are  cited  with  approval.  Mr.  Justice  Hunt  delivered  the 
opinion  of  the  court,  and  on  page  54  of  the  case  the  learned  judge  says:  "If 
the  entire  charge  of  the  court  is  excepted  to,  or  a  series  of  propositions  con* 
tained  in  it  is  excepted  to  in  gross,  and  any  portion  of  it  thus  excepted  to  is 
sound,  the  exception  cannot  be  sustained."  See,  also,  Yates  v.  Bachley,  33 
Wis.  185,  and  Hopkins  Manufg  Co.  v.  Aurora  F.  &  M.  Ins.  Co.,  48  Mich. 
148,  11  N.  W.  Kep.  846. 

To  state  the  principle  to  be  educed  from  the  foregoing  authorities,  and 
to  state  distinctly  the  decision  in  this  court,  it  is  held — First,  that  in  order  to 
save  his  objection  to  any  or  all  of  a  series  of  instructions,  the  party  objecting 
must  save  his  exception  separately  to  each  separate  instruction  objected  to,  and 
must  designate,  either  by  number  or  by  any  other  certain  method,  each  one  of 
the  instructions  to  which  he  objects;  so  that  the  court  may  definitely  know 
which  instructions  are  objected  to,  and  may  consider  each  exception  separately. 
See  Griswold  v.  Boley,  1  Mont.  545;  Gum  v.  Murray,  6  Mont.  10,  9  Pac.  Rep. 
447.  Second,  in  an  exception  to  an  instruction,  it  is  not  necessary  to  point 
out  the  particular  error  complained  of,  whether  it  be  that  the  same  is  against 
the  law,  or  that  it  is  against  the  evidence.  See  section  281,  Code;  McKinstry 
v.  Clark,  4  Mont.  370,  1  Pac.  Rep.  759. 

In  the  case  on  review,  the  exception  stated  the  ground  of  objection,  to-wit, 
that  the  instructions  "are  against  the  law  and  the  evidence;"  and  in  this  re- 
spect the  objection  was  pointed  out  more  particularly  than  is  required  by  the 
Code,  and  by  the  interpretation  of  the  Code,  as  stated  in  McKinstry  v.  Clark. 
There  was  only  one  exception,  and  the  form  or  manner  of  taking  the  excep- 
tion was  "to  each  and  every"  of  the  16  instructions.  It  is  therefore  too  gen- 
eral. Griswold  v.  Boley,  Gum  v.  Murray,  and  the  other  cases  cited.  It  is 
possible  that  in  other  cases  in  this  court  instructions  have  been  considered 
when  the  exception  was  of  the  same  general  nature.  If  there  are  such,  the  re- 
spondents did  not  call  the  attention  of  the  court  to  them;  but  in  this  case  the 
respondent  invokes  the  rule  in  his  behalf,  and  it  must  be  enforced. 

There  being  no  error,  the  judgment,  and  the  order  denying  the  motion  for 
a  new  trial,  are  affirmed,  with  costs. 


Clark  v.  Tate  and  another. 
(Suweme  Qntrt  of  Montana.    July  29,  1887.) 
Infants— Disaffirmance  of  Contract— Return  of  Consideration — Ejectment. 
In  an  action  of  ejectment,  defendant  answered  that  he  had  purchased  the  land 
from  plaintiff  while  the  latter  was  a  minor,  and  had  paid  him  the  price  agreed 
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upon,  and  taken  a  written  obligation  from  him  to  make  a  deed  when  he  came  of 
age,  and  had  also  taken  a  written  obligation  from  plaintiff's  father,  for  available 
consideration,  binding  him  to  have  a  deed  made  by  his  son  when  the  latter  came 
of  age.  No  other  consideration  passed  on  either  agreement  than  the  price  paid  for 
the  lot.  Held  that,  under  these  peculiar  facts,  plaintiff  was  not  obliged,  in  order  to 
maintain  the  action,  to  allege  a  return  of  the  consideration,  or  inability  to  return  it.1 

2.  Same— Notice  of  Disaffirmance. 

In  an  action  of  ejectment,  brought  in  respect  of  land  which  plaintiff  had  con- 
tracted, when  a  minor,  to  deed  to  defendant,  no  notice  of  disaffirmance  is  required 
to  be  given  before  commencing  the  action.1 

3.  Same — Recovery  for  Improvements. 

In  such  a  case,  where  the  defendant  has  made  some  improvements  on  the  land 
during  minority,  and  there  has  been  no  fraud  or  concealment  on  the  part  of  the 
plaintiff,  the  former  cannot  recover  from  the  plaintiff  therefor,  but  must  look  to  the 
father. 

Appeal  from  Third  district,  Gallatin  county. 

R.  P.  Vivion  and  Geo.  F.  Shelton,  for  appellants.  Luce  &  Armstrong, 
for  respondent. 

McConnell,  C.  J.  This  is  an  action  of  ejectment.  There  was  judgment 
upon  the  pleadings  for  the  plaintiff,  and  the  case  is  brought  here  for  alleged 
errors  of  law  apparent  upon  the  judgment  roll.  The  appellants  disclose  in 
their  amended  answer  the  fact  that  they  purchased  the  land  in  controversy  of 
the  plaintiff  when  he  was  a  minor,  and  they  allege  that  they  paid  him  the 
price  agreed  upon,  took  a  written  obligation  from  him,  in  which  he  pledges 
his  honor  that  he  will  make  them  a  deed  when  he  becomes  of  age;  and  also 
took  a  written  obligation  from  C.  L.  Clark,  the  father  of  respondent,  binding 
him  to  have  the  deed  made  by  his  son,  when  he  becomes  of  age. 

1.  The  first  error  assigned  is  that  the  plaintiff,  having  received  the  consid- 
eration of  $150.  must  restore  it  before  he  can  sue,  or,  if  he  spent  the  money, 
and  cannot  restore  it,  he  must  aver  in  his  complaint  this  fact.  While  the  au- 
thorities do  not  agree  on  this  subject,  we  think  that  the  sound  rule  is,  as  laid 
down  by  Chancellor  Kent,  as  follows:  "If  an  infant  pay  money  on  his  con- 
tract, and  enjoys  the  benefit  of  it,  and  then  avoids  it  when  he  comes  of  age, 
he  cannot  recover  back  the  consideration  paid.  On  the  other  hand,  if  he 
avoids  an  executed  contract  when  he  comes  of  age,  on  the  ground  of  infancy, 
he  must  restore  the  consideration  which  he  had  received.  The  privilege  of 
infancy  is  to  be  used  as  a  shield,  and  not  as  a  sword."  2  Kent,  Coram.  240. 
In  this  case  the  contract  was  executed,  so  far  as  the  appellants  are  concerned, 
but  executory  on  the  part  of  the  respondent.  He  was  to  make  a  conveyance 
when  he  became  of  age,  and  this  he  has  never  done.  He  now,  after  attaining 
his  majority,  disaffirms  his  contract,  by  suing  for  the  possession  of  the  land 
sold,  and  does  not  pay  the  consideration  back,  nor  give  any  reason  why  he  does 
not.  Mr.  Tyler,  in  his  work  on  Infancy  and  Coverture,  page  80,  section  37, 
says:  "If  the  contract  has  been  executed  by  the  adult,  and  the  infant  has  the 
property  or  the  consideration  received,  if,  at  the  time  he  attains  full  age,  he 
then  repudiates  the  transaction,  he  must  return  such  property  or  considera- 
tion, or  its  equivalent,  to  the  adult  party."  Bailey  v.  Bamberger,  11  B. 
Mon.  113;  Womack  v.  Womack,  8  Tex.  397;  Grace  v.  Hale,  2  Humph.  27; 
Smith  v.  Evans,  5  Humph.  70. 

But  the  facts  set  out  in  this  case,  in  appellant's  answer,  are  peculiar.  In 
the  original  answer  they  allege  that  the  consideration  was  paid  to  plaintiff,  or 
his  father.  In  their  amended  answer  they  allege  it  was  paid  to  the  father; 
and  in  their  last  amended  answer, — which  amendment  was  made  after  judg- 
ment,— they  aver  it  was  paid,  to  plaintiff.  But  we  can  only  look  to  the  last 
amended  answer  in  reviewing  this  case,  and  the  exhibits  thereto.  But  what 
ground  is  there  for  requiring  return  of  the  $150?    C.  L.  Clark,  the  father  of 

1See  note  at  end  of  case. 
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the  respondent,  entered  into  the  obligation  aforesaid,  'in  consideration  of 
said  $100  so  paid  as  aforesaid.1  Now,  if  this  money  was  paid  to  the  infant, 
as  recited  in  the  contract,  and  averred  in  the  last  answer,  how  was  it  a  con- 
sideration inuring  to  the  benefit  of  G.  L.  Clark?  Or  how  was  it  for  the  benefit 
of  Benj.  L.  Clark,  if  it  inured  to  his  father's  benefit?  But  the  defendants 
have  sworn  that  C.  L.  Clark  became  guarantor  for  a  valuable  consideration. 
The  $150  was  the  only  money  paid.  Hence  it  went  to  the  father,  and  not  to 
respondent;  and  respondent  is  not  estopped  to  show,  or  say  by  the  recital  in 
the  contract,  that  it  was  paid  to  him.  Bigelow,  245,  246,  and  other  authori- 
ties cited.  Besides,  the  appellants  knew  they  were  dealing  with  a  minor,  and 
undertook  to  protect  themselves  by  taking  the  obligation  of  the  father,  to  see 
that  his  son  should  make  the  deed  when  he  became  of  age.  While  we  agree 
with  the  counsel  for  the  appellants  that  a  minor  should  restore  the  considera- 
tion, if  he  can,  before  he  is  heard  to  disaffirm  his  contract,  yet,  under  the 
peculiar  facts  shown  by  the  pleadings  of  the  appellants,  we  do  not  think  it 
ought  to  be  required  in  this  case. 

The  next  error  complained  of  is  that  the  plaintiff  below  should  have  given 
notice  of  his  intention  to  disaffirm  before  he  brought  his  suit.  We  do  not 
think  any  notice  of  disaffirmance  necessary  before  bringing  suit.  It  is  said 
that  the  act  of  disaffirmance  must  be  of  such  a  character  as  to  be  as  solemn 
and  notorious  as  the  original  contract.  Bac.  Abr.  136;  Lessee  of  Tucker,  10 
Pet.  58.  We  do  not  know  of  any  more  solemn  and  notorious  way  to  disaffirm 
than  by  bringing  a  suit  to  recover  the  property.  Tyler,  Inf.  73,'  §  81;  Walsh 
v.  Young,  110  Mass.  396. 

It  is  claimed  by  appellants  that  "the  judgment  rendered  in  thfs  case  has 
failed  to  recognize  the  value  of  the  improvements  placed  on  the  land  by  the 
defendants,  or  to  permit  any  recoupment  or  set-off  by  them  against  the  dam- 
ages claimed  by  plaintiff . "  The  respondent  has  not  asked  any  damages ;  neither 
does  the  judgment  give  him  any.  It  is  a  hardship  upon  the  appellants  to  lose 
their  improvements,  but  they  acted  with  their  eyes  open,  and  dealt  with  re- 
spondent at  arms-length.  Th«re  was  no  fraud  or  concealment  on  his  part, 
nor  do  the  pleadings  allege  that  any  of  the  improvements  were  made  after  he 
became  of  age.  They  made  a  contract  with  him,  which  they  knew  he  could 
disaffirm  after  he  became  of  age.  They  must  look  to  C.  L.  Clark  for  relief 
upon  his  undertaking. 

Let  the  judgment  be  affirmed,  with  costs. 

NOTE. 

Infancy — Disaffirmance  of  Contract.  A  warranty  deed  of  certain  premises,  exe- 
cuted after  the  grantor  becomes  of  age,  is  a  disaffirmance  of  a  deed  for  the  same  prem- 
ises executed  by  him  to  another,  while  an  infant.  Corbett  v.  Spencer,  (Mich.)  30  N. 
W.  Rep.  385;  Haynes  v.  Bennett,  (Mich.)  18  N.  W.  Rep.  539;  Dawson  v.  Helmes,  (Minn.) 
14  N.  W.  Rep.  462;  Vallandingham  v.  Johnson,  (Ky.)  3  S.  W.  Kep.  173.  To  give  effect 
to  the  disaffirmance  of  an  infant's  deed  of  land,  it  is  not  necessary  that  his  grantee 
should  be  placed  in  statu  quoby  the  restoration  of  the  consideration,  or  otherwise.  Daw- 
son v.  Helmes,  (Minn.)  14  N.  W.  Rep.  462;  Vallandingham  v.  Johnson,  (Ky.)  3  S.  W. 
Rep.  173. 

8ee,  also,  respecting  restitution  by  an  infant  upon  disaffirmance  of  his  contract,  House 
v.  Alexander,  (Ind.)  4  N.  E.  Rep.  891;  Miller  v.  Smith.  (Minn  2  N.  \V.  Rep.  942; 
Combs  v.  Hawes,  (Cal.)  8  Pac.  Rep.  597. 

In  Michigan,  no  necessity  exists  for  the  infant  to  make  entry  before  giving  the 
deed  of  voidance,  or  before  the  bringing  of  the  suit  of  ejectment.  Haynes  v.  Ben- 
nett, 18  N.  W.  Rep.  559. 

First  Nat.  Bank  of  Helena  v.  Mc Andrews  and  others. 

(Supreme  Court  of  Montana.    July  29,  1887.) 

Sale— Vesting  of  Title— Delivery  to  Carrier. 

Where  a  mining  company  agreed  with  a  bank,  in  consideration  of  advances,  to 
ship  to  the  bank  its  products  of  bullion,  which  were  to  be  delivered  to  certain  corn- 
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mon  carriers  as  the  agents  of  the  bank ;  the  proceeds  thereof,  upon  a  sale  being 
made,  to  be  credited  to  the  company  on  account :  held,  that  a  delivery  to  the  common 
carrier  in  accordance  with  this  agreement  vested  the  title  to  the  property  in  the 
consignee;  and  such  property,  while  in  the  bauds  of  the  carrier,  was  not  subject  to 
attachment  at  the  instance  of  creditors  of  the  consignor.1 

Appeal  from  district  court,  Second  district,  Deer  Lodge  county. 
Toole  &  Wallace  and  Sanders  &  Cullen,  for  appellant.    T.  L.  Nap  ton  and 
Robinson  &  Stapleton,  for  respondents. 

McLeary,  J.  The  complaint  in  this  case  was  filed  on  the  third  day  of 
June,  1879.  It  is  an  action  of  claim  and  delivery,  which  was  brought  to 
recover  the  possession  of  five  boxes  of  silver  bullion  shipped  to  the  bank 
by  the  Northwestern  Company  of  Philipsburg,  and  seized,  en  route,  by  virtue 
of  an  attachment  at  the  suit  of  Larrabie  against  the  Northwestern  Company. 
The  case  was  once  before  brought  to  this  court  on  appeal  of  the  defendants, 
and  will  be  found  reported  in  5  Mont.  325  et  seq.,  5  Pac.  Eep.  879. 

The  findings  of  the  court  on  the  first  trial  were  as  follows:  "(1)  That  the 
bullion  described  in  plaintiff's  complaint  was  produced  from  the  Northwest- 
ern Company,  and  shipped  by  it  to  Helena,  consigned  to  plaintiff.  (2)  That 
the  same  was  seized  by  defendants  Mc Andrews  and  Smith,  under  a  writ  of 
attachment,  while  in  transit,  in  an  action  by  defendant  Larrabie  against  the 
Northwestern  Company,  and  that  defendants  McAndrews  and  Smith  were, 
at  said  time,  the  sheriff  and  deputy-sheriff  of  Deer  Lodge  county,  Montana, 
and  that  all  proceedings  to  obtain  said  writ  were  regular,  and  that  judgment 
was  entered  in  favor  of  said  Larrabie  against  said  Northwestern  Company,  in 
said  action,  and  defendants  held  said  bullion  by  virtue  of  said  writs  of  at- 
tachment. (3)  That  at  and  prior  to^the  shipment  of  the  bullion  in  contro- 
versy in  this  case  there  was  an  express  contract  between  plaintiff  and  the 
Northwestern  Company  that,  in  consideration  of  advances  to  be  made  by 
plaintiff  to  said  company,  in  carrying  on  its  mining  operations,  said  company 
would  ship  to  plaintiff  its  products  of  bullion,  which  were  to  be  credited  to 
its  account.  (4)  That  at  the  time  said  bullion  was  shipped,  said  plaintiff  had 
advanced  to  said  company,  upon  the  faith  of  said  company's  contract,  about 
the  sum  of  $6,000,  which  stood  as  a  charge  against  said  company,  and  is  yet 
unliquidated  and  unsettled.  (5)  That  said  bullion  was,  in  accordance  with 
the  terms  of  said  contract,  billed,  shipped,  marked,  and  consigned  to  said 
plaintiff,  and  placed  in  po*^ession  of,  and  received  by  Gilmer  &  Salisbury, 
common  carriers  of  freight  and  express  matter,  upon  a  contract  at  special 
rates,  to  be  paid  at  Helena,  Montana,  by  plaintiff,  upon  recept  of  said  bullion 
by  it  at  said  place;  said  charges  for  freight  to  be  charged  to  the  account  of 
said  company.  (6)  That  said  bullion  was  to  be  credited  to  the  account  of  said 
company,  upon  a  sale  thereof  to  plaintiff,  and  that  said  account  was  a  run- 
ning account.  (7)  That  after  said  bullion  was  so  shipped  and  consigned  to 
said  plaintiff,  and  while  in  possession  and  custody  of  said  carriers,  en  route 
to  its  destination,  the  same  was  attached  at  the  suit  of  Larrabie,  and  levied 
upon  by  his  co-defendants,  as  the  officers  charged  with  the  execution  of  said 
process,  on  the  thirty-first  day  of  May,  1879,  at  Deer  Lodge  city,  Montana. 
(8)  That  said  property  was,  at  said  time,  of  the  value  of  $3,000,  and  was  and 
still  is  detained  by  defendants." 

On  these  findings,  this  court,  at  its  January  term,  1885,  on  the  appeal  of 
the  present  respondents,  reversed  the  judgment  of  the  court  below,  and  re- 
manded the  case  for  a  new  trial.  On  the  second  trial  in  the  district  court, 
the  same  findings  were  made  as  the  first,  with  these  additional,  to-wit:  "(9) 
That  said  plaintiff  had  in  no  other  way,  by  purchase  or  otherwise,  become  the 
owner  of  or  acquired  any  interest  in  said  property.     (10)  There  was  an  ex- 

1  Respecting  delivery  to  a  carrier  as  vesting  title  on  a  sale  of  chattels,  see  Eillin  v. 
Henkel,  (Colo.)  13  Pac.  Rep.  420,  and  note. 
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press  agreement  between  the  Northwestern  Company  and  the  plaintiff  (the 
First  National  Bank  of  Helena)  that  the  bullion  should  be  delivered  to 
Gilmer  &  Salisbury,  as  agents  for  the  bank,  and  that  the  First  National  Bank 
of  Helena  was  to  contract  with  Gilmer  &  Salisbury  accordingly.  (11)  That 
such  contract  was  made  with  said  Gilmer  and  Salisbury,  and  the  bullion  de- 
livered to  them  under  it,  and  the  First  National  Bank  of  Helena  notified  by 
mail  of  such  delivery. " 

It  will  be  observed,  on  an  examination  of  this  case  in  5  Mont.  325  and  5  Pac. 
Rep.  879,  that  this  court  decided  in  substance  as  follows,  (quoting  from  the 
syllabus:)  "The  transmission  of  a  bill  of  lading  by  the  consignor  to  the  con- 
signee is  a  delivery  of  the  possession  of  the  goods  covered  by  it,  and  the  title 
to  the  property  shipped  thereby  passes  from  the  former  to  the  latter.  But 
the  mere  shipment  of  goods,  in  pursuance  of  a  contract  between  the  consignor 
and  consignee,  whereby  the  former  was  to  pay  the  freight,  and  the  latter, 
after  he  had  sold  the  goods,  was  to  credit  the  proceeds  to  the  account  of  the 
consignor,  does  not  vest  the  title  to  the  property  shipped  in  the  consignee,  in 
the  absence  of  a  bill  of  lading,  or  notice  of  the  shipment  to  him. "  First  Nat. 
Bank  v.  McAndrews,  5  Mont.  325,  5  Pac.  Rep.  879. 

Let  us  notice  the  points  of  difference  in  the  facts  of  this  case  as  found  by  the 
court  at  those  two  trials.  These  can  be  readily  seen  from  findings  9, 10,  and 
11,  made  at  the  second  trial,  in  addition  to  the  eight  made  at  the  first  trial. 
The  ninth  finding  is  negative  in  its  character,  and  may  be  noticed  later  on  in 
the  course  of  this  discussion.  The  tenth  finding  adds  a  new  feature  to  the 
case,  in  showing  the  express  agreement  between  the  mining  company  and 
the  bank  that  the  bullion  should  be  delivered  to  the  common  carriers,  Gilmer 
&  Salisbury,  as  the  agents  of  the  bank,  under  a  contract  to  be  made  between 
the  bank  and  the  carriers.  The  eleventh  finding  shows  that  such  a  contract 
was  made  between  the  bank  and  the  carriers,  and  the  bullion  delivered  to 
them  under  it,  and  the  bank  was  notified  by  mail  of  such  delivery.  Do  these 
additional  facts,  found  by  the  court  below,  take  the  case  out  of  the  range  of 
the  opinion  rendered  and  recorded  in  5  Mont.  325  and  5  Pac.  Rep.  879?  That 
opinion  proceeded  on  the  following  defects  in  the  proof,  as  the  case  came  up 
from  the  first  trial:  (1)  No  bill  of  lading  was  made  and  transmitted  by  the 
consignor  to  the  consignee.  (2)  No  notice  of  the  shipment  was  given  by  the 
consignor  to  the  consignee.  (3)  The  advancements  do  not  appear  to  have 
been  made  upon  the  faith  of  a  particular  consignment.  (4)  There  was  no 
acceptance  and  delivery  of  possession.  (5)  No  sufficient  authority  appears  in 
the  carriers  to  accept  the  goods  on  behalf  of  the  bank. 

As  to  the  two  defects  mentioned  above,  it  clearly  appears  from  the  opinion 
of  the  court  that  the  proof  of  either  would  suffice,  as  one  is,  for  the  purposes 
of  this  case,  equivalent  to  the  other.  The  opinion  of  Chief  Justice  Wade,  in 
reference  to  these  points,  uses  the  following  pertinent  language:  "If  a  bill 
of  lading  had  evidenced  the  intent  and  purpose  of  the  consignor  in  shipping 
the  bullion,  or  if  this  intent  had  been  evidenced  by  any  other  conclusive  un- 
conditional act,  such  as  notice  of  shipment  to  the  consignee,  then  a  delivery 
to  the  carnei*,  in  pursuance  of  such  a  bill  of  lading  or  notice,  would  have 
vested  the  title  in  the  consignee."  5  Mont.  831,  5  Pac.  Rep.  882.  In  the 
eleventh  finding  quoted  above,  we  see  that  this  notice  was  given  by  mail  of 
the  shipments  or  of  the  delivery  by  the  consignor  of  the  bullion  to  the  carriers, 
under  the  contract  constituting  the  carriers  the  agents  of  the  bank.  This 
certainly  supplies  the  first  and  second  defects  in  the  proof  pointed  out  by  this 
court  on  the  former  appeal. 

As  to  the  third  of  those  defects,  it  seems,  by  the  first  finding,  that  the  mining 
company  was,  in  consideration  of  the  advancements,  to  ship  to  the  bank  its 
products  of  bullion.  This  was  broad  enough  to  cover  this  particular  consign- 
ment; but,  if  it  were  not,  on  the  second  trial  the  court  found,  in  its  tenth 
finding,  that  the  bullion  was  delivered  to  the  carriers  in  accordance  with  the 
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contract  made  concerning  the  advancements;  and  surely  it  might  be  said  that 
the  advancements  were  made  on  this  particular  consignment  as  well  as  any 
other,  or  in  connection  with  others;  and  it  appears  from  the  findings  that  the 
value  of  this  cargo  was  worth  about  one-half  of  the  money  advanced.  But 
the  third  defect  was  only  incidentally  alluded  to  in  the  opinion  of  the  court 
on  the  former  appeal,  and  it  does  not  appear  to  have  entered  into  the  reversal. 
And  it  is  also  classed  as  an  alternative  to  the  first  and  second  requisites  men- 
tioned; so  that  the  finding  of  the  second  to  exist  dispenses,  not  only  with  the 
first,  but  the  third  also.  So,  for  these  various  reasons,  the  failure  to  prove 
that  the  advancements  were  made  upon  the  faith  of  this  consignment,  and 
no  other,  would  not  be  fatal  to  the  plaintiff's  case. 

As  to  the  fourth  defect  in  the  proof  pointed  out  by  the  former  chief  justice, 
it  seems,  from  the  tenth  and  eleventh  findings,  to  have  been  amply  supplied. 
There  was  a  delivery  by  the  consignor  to  the  carriers  as  agents  for  the  bank, 
under  a  contract  made  between  the  bank  and  the  carrier,  in  pursuance  of  the 
contract  made  by  the  mining  company  and  the  bank.  A  delivery  to  a  special 
agent  appointed  to  receive  the  goods,  and  a  taking  and  carrying  away  by  such 
agent,  is  certainly  not  only  a  delivery  to  the  principal,  but  an  acceptance  by 
the  principal  of  the  goods  delivered.  Were  it  not  so,  there  would  be  an  end 
to  all  transactions  by  agents;  and  the  maxim  of  quifacitper  alium  facit  per 
se  would  never  have  become  household  words  in  courts  of  justice. 

The  tenth  and  eleventh  findings  also  supply  the  fifth  and  last  defect  in  the 
proof  appearing  on  the  former  appeal ;  for  it  seems  that,  on  tiie  second  trial, 
a  specific  contract  was  shown  between  the  plaintiff  and  Gilmer  &  Salisbury, 
under  which  the  bullion  was  to  be  delivered  to  them  as  agents  for  the  bank, 
and  it  was  so  delivered.  If  it  was  so  delivered,  it  must,  of  course,  have  been 
accepted.  The  one  implies  the  other;  they  are  correlative  terms.  It  seems 
that  the  plaintiff  took  counsel  from  the  opinion  in  this  case,  and  on  the  second 
trial  conformed  its  proof  to  the  requirements  of  this  court. 

As  to  the  ninth  finding  quoted  above,  there  is  a  seeming  contradiction  be- 
tween it  and  the  two  following,  which  we  must  harmonize  if  we  can.  This 
can  easily  be  done  by  reading  the  ninth  with  reference,  not  only  to  those  pre- 
ceding it,  but  also  to  those  following  it.  And  this  is  a  proper  method  of  con- 
struction, for  the  findings  must  be  taken  as  a  whole,  in  order  to  properly  un- 
derstand any  one  of  them.  The  ninth  finding  would  then  mean  that  the 
plaintiff  had  not,  by  purchase  or  otherwise,  become  the  owner  of  or  acquired 
any  interest  in  the  bullion,  except  as  pointed  out  in  the  other  10  findings  made 
by  the  court.  This  construction  makes  this  negative  finding  limit  all  the  other 
affirmative  findings,  and  is  equivalent  to  saying  that  they  express  all  that  was 
proven  on  the  subject  of  the  interest  or  ownership  of  the  plaintiff  in  the  prop- 
erty involved  in  this  controversy.  Such  seems  to  us  the  only  legitimate  and 
proper  construction  of  the  language  used  by  the  trial  court. 

Looking  at  this  case  in  the  light  of  the  former  opinion  of  this  court,  and 
the  authorities  quoted  and  cited  therein,  and  taking  into  consideration  the 
additional  facts  found  by  the  court  on  the  second  trial,  and  applying  these 
facts  to  the  principles  of  law  announced  in  those  authorities,  we  must  yield 
to  the  irresistible  conclusion  that  the  court  below  erred  in  rendering  judg- 
ment for  the  defendants,  who  are  here  respondents,  on  the  findings  of  fact 
made  herein.  It  is  objected  by  the  respondents,  however,  that  the  findings 
of  fact  do  not  support  the  plaintiff's  case  as  set  out  in  its  complaint;  that  the 
plaintiff  brings  this  action  as  the  absolute  owner,  and  that  the  findings,  con- 
strued in  their  most  favorable  light,  only  show  a  qualified  ownership  by  the 
bank,  in  the  nature  of  a  lien  for  advances.  Nothing  is  said  about  the  proof 
on  the  trial,  and  we  have  nothing  here  to  show  us  what  the  proof  might  have 
been,  except  what  may  be  inferred  from  the  findings  made  by  the  court.  But 
it  is  provided  in  our  statute  that  "a  variance  between  the  proof  on  the  trial 
and  the  allegations  in  the  pleadings  shall  be  disregarded  as  immaterial,  un- 
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less  the  court  be  satisfied  that  the  adverse  party  has  been  misled  to  his  prej- 
udice thereby."  Rev.  St.  p.  180,  §  757,  div.  1.  To  the  same  effect  is  section 
110,  p.  60,  Rev.  St.  If,  then,  the  variance  were  material,  it  will  be  disre- 
garded, even  in  the  trial  court,  unless  the  adverse  party  has  been  prejudiced 
thereby.  We  can  see  no  prejudice  to  the  respondents.  Then,  if  we  could  in- 
quire into  the  proofs,  which  are  not  before  us,  to  see  if  there  were  a  vari- 
ance between  them  and  the  pleadings,  we  could  not  affirm  this  case  on  that 
ground  alone.  The  objection  should  have  been  made  in  the  court  below, 
where  the  plaintiff  could  have  had  an  opportunity  to  amend.  The  only  sim- 
ilar objection  that  has  ever  been  successfully  taken  for  the  first  time  in  this 
court  is  where  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Such  is  not  the  case  with  these  pleadings.  But  the  cause  of  ac- 
tion in  this  case  is  really  as  set  out  in  this  complaint,  the  wrongful  taking 
and  detention  of  the  bullion  described;  and  the  findings  are  sufficient  to  jus- 
tify and  support  a  judgment  rendered  on  this  complaint.  All  that  is  neces- 
sary for  the  facts  to  show  are  the  possession,  and  the  right  to  the  possession, 
in  the  plaintiff  at  the  time  of  the  wrongful  taking  by  the  defendants.  So  this 
objection  avails  nothing. 

Then  let  us  examine  the  case  independently  of  the  opinion  rendered  by  this 
court  on  the  former  appeal,  and  apply  the  law  to  the  facts  set  out  in  the  find- 
ings, as  if  it  were  a  case  of  first  impression  in  this  tribunal,  and  see  what 
will  be  the  result.  The  facts,  as  condensed  from  the  findings  into  a  narrative 
form,  would  be  as  follows:  The  First  National  Bank  of  Helena  and  the 
Northwestern  Company  made  an  express  contract  whereby  the  bank  was  to 
make  advances  to  the  mining  company,  in  carrying  on  its  mining  operations, 
and,  in  consideration  thereof,  the  mining  company  would  ship  to  the  bank  its 
products  of  bullion,  which  were  to  be  credited  to  its  running  account,  upon 
a  sale  thereof  being  made,  after  payment  of  freight;  and  that  the  bullion  was 
to  be  delivered  to  Gilmer  &  Salisbury  as  agents  for  the  bank,  and  was  so  de- 
livered under  a  contract  made  by  the  bank  with  them  to  that  effect,  and  the 
bank  was  notified  by  mail  of  the  delivery  made  to  its  agents;  that  these  five 
boxes  of  silver  bullion  were  produced  by  the  Northwestern  Company,  and,  in 
accordance  with  the  contract,  billed,  shipped,  marked,  and  consigned  by  the 
mining  company  to  the  bank,  and  placed  in  possession  of  the  carriers  and  re- 
ceived by  them^  upon  a  contract  at  special  rates,  to  be  paid  by  the  bank,  and 
charged  to  the  mining  company;  that  up  to  the  date  of  shipment  the  bank 
had  advanced  to  the  mining  company  $6,000,  and  this  cargo  of  bullion  was 
worth  $3,000;  that  while  the  bullion  was  in  possession  of  the  carriers,  under 
the  contract  stated  above,  and  being  transported  from  Philipsburg  to  Helena, 
it  was  attached  at  the  suit  of  Larrabie,  and  levied  upon  by  Mc Andrews  at  Deer 
Lodge;  and  the  defendants  hold  the  property  under  said  writ  of  attachment. 

Under  this  siate  of  facts  the  title  passed  to  the  consignee,  the  appellant 
now  before  the  court.  Gibson  v.  Stevens,  17  Curt.  635.  And  certainly  there 
is  nothing  lacking-lb  complete  the  title  of  the  plaintiff  in  the  bullion.  The 
price  was  prepaid;  the  delivery  was  complete.  It  is  true,  the  exact  amount 
which  the  particular  shipment  was  to  be  valued  at  was  not  fixed.  That  re- 
mained to  be  determined  by  the  price  which  the  bank  could  obtain  for  it,  after 
deducting  the  freight  from  Philipsburg,  but  this  was  easily  ascertained,  and 
the  sale  of  the  bullion  by  the  bank,  and  the  actual  entry  on  the  books  of  the 
price  to  the  credit  of  the  mining  company,  was  not  necessary  to  pass  the  title. 
Suppose  the  stage  had  been  robbed  in  passing  over  the  continental  divide  be- 
tween Philipsburg  and  Helena,  and  the  bullion  carried  off  by  the  robbers, 
upon  whom  would  the  loss  have  to  fall, — the  bank,  or  the  mining  company? 
Inasmuch  as  the  delivery  was  complete,  made  by  the  mining  company  to  the 
carriers  under  a  special  contract  between  them  and  the  bank  making  them  its 
agents  to  receive  the  bullion,  and  the  bank  was  notified  of  this,  then  the  prop- 
erty was  thenceforth  at  the  risk  of  the  bank,  and  all  losses  in  transit  would 
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have  to  be  borne  by  it.  A  credit  would  have  to  be  entered  in  favor  of  the 
mining  company  equal  to  the  market  value  of  the  bullion,  less  the  freight. 

But  it  is  not  necessary  to  the  reversal  of  this  judgment  that  the  appellant 
should  have  a  perfect  title  to  the  bullion  seized.  If  it  had  the  possession,  and 
the  right  to  the  possession,  the  seizure  of  the  property  by  the  respondents  was 
wrongful,  and  cannot  be  maintained.  Suppose  the  goods  had  been  seized  by 
respondents  on  a  writ  of  attachment  issued  against  some  party  not  connected 
with  this  case,  and  the  Northwestern  Company  had  brought  their  action  of 
claim  and  delivery,  it  could  not  have  been  maintained  under  the  facts  found 
by  the  court;  for  it  has  parted  with  all  right  to  the  bullion.  It  could  not  even 
stop  it  in  transitu  on  the  bankruptcy  of  the  consignee.  Walsh  v.  Blakely,  6 
Mont.  199,  9Pac.  Rep.  809.  It  could  not  countermand  the  orders  given  to 
the  carrier  for  its  delivery.  All  it  could  do  would  be  to  demand  that  an 
amount  of  money  equal  to  the  value  of  the  bullion,  less  the  freight,  should  be 
placed  to  the  company's  credit  on  the  books  of  the  First  National  Bank. 

This  supposed  case  is  entirely  similar  to  the  case  of  Wetzel  v.  Power,  de- 
cided by  this  court  at  its  January  term,  1884,  (5  Mont.  214,  2Pac.  Hep.  338,) 
in  which  it  is  held  that  "goods  in  the  hands  of  a  common  carrier,  Bent  by  the 
consignor  to  the  consignee,  under  an  arrangement  that  the  consignee  shall 
receive  the  same,  pay  the  freight  thereon,  and  apply  the  proceeds  of  the  St«<e 
thereof  in  payment  of  advances  already  made,  in  the  ordinary  course  of  trade, 
are  in  the  constructive  possession  of  the  consignee,  and  he  alone  can  maintain 
an  action  for  damages  for  any  wrongful  taking  of  the  same  from  the  hands 
of  the  common  carrier."  See,  also,  Hutch.  Carr.  §  135;  Halliday  v.  Hamil- 
ton, 11  Wall.  563;  Gibson  v.  Stevens,  8  How.  384.  Then  the  Northwestern 
Company  would  have  been  nonsuited  if  it  had  brought  such  a  suit,  just  as 
Wetzel  was  in  the  case  cited.  The  consignee  alone  could  bring  such  an  ac- 
tion, and  prevail  therein.  Then,  certainly,  the  respondents  here,  having  no 
better  right  to  these  goods  than  the  attachment  debtor,  cannot  recover  on  the 
strength  of  their  writ  and  levy,  when  the  alleged  owner  itself  could  fail. 

But  aside  from  all  principles  of  the  law  applicable  to  common  carriers  and 
consignors  and  consignees,  with  or  without  bills  of  lading,  this  case  can  rest 
on  the  express  contracts  found  by  the  court,  the  fact  of  the  advances  of  the 
money  and  the  delivery  of  the  bullion  to  the  agents  of  the  appellant;  and  there 
is  no  escape  from  the  conclusion  that  the  respondents  have  no  right  to  detain 
the  property  attached,  and  that  the  plaintiff  should  have  prevailed  in  this  ac- 
tion. 

The  court  below  erred  in  not  rendering  judgment  in  favor  of  the  appellant 
on  the  findings  of  fact  made  herein;  wherefore  the  judgment  of  the  court  be- 
low is  reversed,  and  judgment  here  rendered  on  the  findings  of  the  court  be- 
low, for  the  plaintiff,  the  First  National  Bank,  against  the  defendants,  who 
are  the  respondents  hereinbefore  named,  for  63,000  and  interest  from  the 
thirty-first  day  of  May,  1879,  at  the  rate  of  10  per  cent,  per  annum,  and  al) 
costs  of  this  court  and  the  court  below. 


Territory  t».  Hart, 

{Supreme  Court  of  Montana,    July  20,  1887.) 
Grand  Jury— Impaxkung — Right  to  Appeab  and  Object. 

Under  Rev.  8t  Mont.  H  119-122,  dir.  8,  defendants  who  are  in  Jail,  or  under  bond 
to  answer  Indictments,  are  permitted  to  be  present  In  court  on  the  organisation  of 
the  grand  Jury,  and  to  interpose  challenges  to  the  panel  and  to  individual  grand 
jurors,  but"  tins  right  depending  upon  statute,  a  defendant  cannot  be  permitted  to 
ask  individual  grand  jurors  whether  they  had  formed  an  unqualified  opinion  as  to 
the  guilt  or  innocence  of  the  defendant,  or  whether  they  had  any  bias  or  prejudice 
against  him,  these  questions  not  falling  within  the  causes  of  challenge  specified  v.. 
the  statute. 
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2.  Indictment— Motion  to  Vacate— Examination  or  Grand  Jurors. 

Under  Rev.  St.  Mont.  \\  150-152.  div.  3,  providing  that  no  indictment  can  be 
found  except  on  the  concurrence  of  at  least  12  members  of  the  grand  jury,  and  re- 
quiring a  bill  so  found,  and  not  otherwise  to  be  indorsed  by  the  foreman,  "a  true 
bill,"  such  indorsement  is  simply  prima  facie  evidence  of  such  concurrence,  and 
the  accused,  on  motion  to  vacate  the  indictment,  has  the  right  to  ask  the  individual 
members  of  the  grand  jury  as  to  whether  or  not  12  of  their  number  had  voted  for 
the  finding  of  the  indictment. 

3.  Juror — Objection  to  Alienage — Peremptory  Challenge. 

When  an  accused,  objecting  to  the  alienage  -»f  a  juror,  fails  to  exercise  the  right 
of  peremptory  challenge,  such  disqualification  is  thereby  waived. 

4.  Homicide — Insanity  as  a  Defense — Argument  of  Counsel. 

On  indictment  for  murder,  where  the  defense  is  insanity,  the  court  may  in  its 
discretion  permit  couusel  for  the  prosecution  to  read  to  the  jury  decisions  of  English 
and  American  courts  on  such  defense.1 

Appeal  from  district  court,  First  district,  Jefferson  county. 
Campbell  cfc  Duffy,  for  appellants.     Wm.  H.  Hunt  and  Jos.  R.  Joyce,  for 
respondents. 

McLeaby,  J.  This  is  a  case  of  murder  in  the  first  degree,  in  which  the 
defendant  appeals  from  the  sentence  of  death.  He  relies  upon  four  alleged 
errors  for  a  reversal  of  this  judgment,  which  may  be  stated  as  follows:  (1) 
The  court  refused  to  permit  the  defendant  to  interrogate  the  grand  jurors,  at 
the  time  they  were  being  impaneled,  as  to  whether  they,  or  either  of  them, 
had  formed  an  unqualified  opinion  of  the  guilt  of  the  defendant,  in  regard  to 
the  killing  of  Pitts,  and  as  to  whether  they,  or  either  of  them,  had  any  bias 
or  prejudice  against  the  defendant.  (2)  The  court  should  have  permitted 
the  defendant  to  inquire  of  the  individual  members  of  the  grand  jury,  on  a 
motion  made  to  vacate  and  set  aside  the  indictment,  whether  or  not  12  of 
their  number  had  voted  for  the  finding  of  the  indictment.  (3)  The  court 
should  have  sustained  the  challenge  of  the  defendant  to  the  trial  juror  Julius 
Doniothy,  on  account  of  his  being  an  alien,  who  had  only  declared  his  inten- 
tion of  becoming  a  citizen  of  the  United  States,  and  had  not  been  admitted  to 
citizenship.  (4)  The  court  erroneously  permitted  the  counsel  for  the  prose- 
cution, in  the  course  of  his  argument,  to  read  decisions  of  the  English  and 
American  courts  to  the  jury,  on  the  question  of  insanity.  (5)  Exceptions 
were  taken  to  the  instructions  of  the  court  in  regard  to  the  definition  of 
murder  and  the  reasonable  doubt,  but  these  were  withdrawn  by  counsel  in 
his  argument. 

These  several  alleged  errors  will  be  considered  in  their  order  as  presented 
in  the  briefs. 

1.  The  statutes  of  Montana  permit  defendants,  who  are  in  jail,  or  under 
bond  to  answer  indictments,  to  be  present  in  court  on  the  organization  of  the 
grand  jury,  and  to  interpose  challenges  to  the  panel,  or  to  individual  grand 
jurors,  who  may  be  objectionable.  Rev.  St.  Mont.  §§  121, 122,  div.  3.  But 
the  causes  of  challenge  are  distinctly  specified  in  the  statute.  A  challenge  to 
the  panel  must  be  based  on  the  ground  "that  the  same  was  not  drawn  in  ac- 
cordance with  the  essential  provisions  of  the  law  of  this  territory. "  Rev.  St. 
Mont.  §  119,  div.  3.  A  challenge  to  an  individual  grand  juror  maybe  inter- 
posed for  any  one  of  five  causes,  to- wit:  "(1)  That  the  juror  is  a  minor;  (2) 
that  he  is  an  alien;  (3)  that  he  is  insane;  (4)  that  he  is  the  prosecutor  on  the 
charge  against  the  defendant;  (5)  that  he  is  a  witness  on  the  part  of  the 
prosecution,  and  has  been  served  with  process,  or  is  bound  by  a  recognizance 
as  such."     Rev.  St.  Mont.  §  120,  div.  3. 

The  questions  which  defendant  proposed  to  ask  the  individual  grand  jurors 
do  not  fall  within  the  causes  of  challenge  specified  by  statute,  and  were  prop- 
erly excluded.    The  statute  is  liberal,  fair,  and  just;  and  its  provisions  can- 

xSee  note  at  end  of  case. 
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not  be  extended  by  the  court.  In  the  absence  of  the  statute  permitting  him 
to  do  so,  the  prisoner  would  not  be  allowed  to  inspect  the  grand  jury  before 
whom  his  case  would  have  to  be  examined,  much  less  to  interrogate  them  as 
to  their  qualifications  to  act  as  such.  The  defendant  has  the  right,  when  the 
questions  have  not  already  been  put,  to  ask  the  questions  falling  within  the 
scope  of  the  statute,  but  no  others.  These  questions  might  be  necessary,  in 
order  to  enable  the  defendant  to  interpose  a  proper  challenge,  but  a  question 
put  with  any  other  purpose  is  improper. 

The  question  as  to  rights  of  persons  to  challenge  individual  grand  jurors, 
on  the  grounds  of  personal  bias,  has  been  variously  decided  in  different  states, 
according  to  their  several  statutes;  and  an  eminent  text- writer  uses  the  fol- 
lowing pertinent  language  in  regard  thereto:  "But  as  our  grand  juries  are 
generally  drawn  and  impaneled  to  serve  in  all  cases  which  may  require  this 
sort  of  investigation  during  a  specified  period  of  time,  there  are  reasons  why 
this  sort  of  challenge  should  not  be  permitted,  growing  out  of  the  inconven- 
ience it  would  produce,  and  why,  therefore,  the  objection  should  be  restricted 
to  the  plea  in  abatement,  or  even  be  disallowed  altogether."  1  Bish.  Crim. 
Proc.  8  764,  and  note  5.  This  exposition  of  the  law  is  virtually  supported  in 
the  following  well-considered  cases:  State  v.  Chairs*  9  Baxt.  197;  Kemp  v. 
State,  11  Tex.  App.  198,  199;  State  v.  Villain,  S  Nev.  423,  424;  State  v. 
Hughes,  1  Ala.  655. 

In  Massachusetts,  in  1811,  a  grand  jury  was  being  impaneled,  and  Story, 
as  amicus  curiae,  stated  that  a  certain  person  had  been  accused  of  the  crime 
of  murder,  and  that  John  Tucker  was  a  neighbor  of  the  accused,  had  origi- 
nated the  complaint  against  him,  and  had  most  probably  formed  a  strong  opin- 
ion of  his  guilt;  and  that  it  was  therefore  unsuitable  that  he  should  be  sworn 
of  the  grand  jury.  The  court,  on  consideration,  said:  "If  objections  of  this 
nature  were  to  be  received,  the  cause  of  public  justice  would  be  greatly  im- 
peded. Those  who  live  in  the  vicinity  of  persons  accused  are  probably  better 
knowing  than  others  to  the  general  character  of  the  parties  and  of  witnesses; 
and  on  this  account  are  perhaps  the  more  proper  members  of  the  grand  jury, 
wno  will  derive  useful  information  from  their  knowledge.  If,  however,  any 
individual  juror  should  be  sensible  of  such  a  bias  upon  his  mind,  that  he  could 
not  give  an  impartial  opinion,  in  any  case  under  the  discussion  of  the  jury, 
such  juror  would  feel  it  his  duty,  as  it  would  be  his  right,  to  forbear  giving 
an  opinion,  or  perhaps  to  withdraw  himself  from  the  chamber  while  the  dis- 
cussion continued."     In  re  Tucker,  8  Mass.  286. 

In  the  trial  of  Aaron  Burr,  the  right  of  challenging  grand  jurors,  on  account 
of  bias,  was  claimed  and  allowed  by  Chief  Justice  Marshall,  without  oppo- 
sition ;  but  the  practice  does  not  seem  to  have  been  generally  followed,  even 
in  the  federal  courts. 

In  a  late  work  on  Juries,  after  a  very  exhaustive  discussion  of  the  whole 
subject,  the  learned  authors  say:  "In  view  of  the  fact  that  the  right  of  chal- 
lenge, either  to  the  array  or  to  the  poll,  did  not  exist  at  common  law  on  the 
part  of  the  prosecution  or  the  accused,  it  plainly  follows  that  challenges  can 
be  taken  only  for  causes  specified  in  the  statutes,  and  by  the  persons  therein 
named,  and  the  statutes  of  some  states  expressly  so  provide."  Thorap.  &  M. 
Juries,  §  519. 

We  have  quoted  thus  largely  from  the  authorities,  in  order  to  show  that  the 
practice  adopted  in  Montana,  though  it  may  differ  from  that  of  Pennsylvania 
and  some  other  states,  accords  with  that  generally  prevailing  throughout  the 
Union,  and  is  supported  by  the  great  majority  of  authority. 

2.  As  to  the  second  alleged  error  presented  by  the  appellant,  there  is  no  ter- 
ritorial statute  which  explicitly  gives  the  defendant  the  right  to  question  the 
grand  jury  as  to  how  many  of  their  number  concurred  in  finding  the  indict- 
ment. It  is  provided  in  the  statutes  that  "no  indictment  can  be  found  with- 
out the  concurrence  of  at  least  12  grand  jurors;"  and  it  is  enacted  in  the  same 
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section  that  "when  so  found,  and  not  otherwise,  the  foreman  of  the  grand 

jury  shall  indorse  it  thus:  *A  true  bill.    ,  Foreman.*"     Rev.  St.  Mont. 

§  150,  div.  3.  This  indorsement  is  made,  by  the  law  itself,  at  least  prima 
facie  evidence  that  12  or  more  of  the  grand  jurors  have  concurred  in  finding 
the  indictment.  And  it  is  further  provided  that,  "  where  there  is  not  a  con- 
currence of  twelve  grand  jurors  in  finding  an  indictment,  the  foreman  shall 
certify,  under  his  hand,  that  «no  true  bill  was  found,'  "  (Rev.  St.  Mont.  §  151, 
div.  3;)  and,  further,  when  indictments  are  found,  the  law  requires  that  they 
should  be  brought  into  court  by  the  grand  jury,  and  in  their  presence  pre- 
sented to  the  court,  and  filed  by  the  clerk  in  open  court.  Rev.  St.  Mont.  8 
152,  div.  3. 

It  is  certainly  the  plain  requirement  of  the  statute  that  at  least  12  of  the 
grand  jury  should  concur  in  finding  the  indictment.  A  charge  concurred  in, 
and  presented  by  a  less  number,  is  not  a  legal  indictment,  and  no  one  should 
be  held  to  answer  for  a  felony  thereupon .  The  statute  law  poi  n ts  out  methods 
by  which  this  concurrence  shall  be  ascertained,  but  are  these  the  only  methods 
for  ascertaining  so  important  a  fact?  In  some  of  the  districts  it  is  the  practice 
for  the  trial  judge  to  ask  of  the  grand  jury,  when  an  indictment  is  presented, 
whether  or  not  12  or  more  of  their  number  concurred  in  finding  the  same.  In 
our  view,  this  practice  is  proper  and  commendable.  Unless  the  means  poi  n ted 
out  by  the  statute  are  the  only  means  by  which  the  concurrence  of  the  required 
number  in  the  finding  of  the  indictment  can  be  ascertained,  there  certainly 
can  be  no  objection  to  the  prisoner  interrogating  the  several  grand  jurors  un- 
der oath  as  to  this  matter.  It  is  not  one  of  the  things  which  they  are  sworn 
to  keep  secret.  The  fact  is  certified  to  by  the  foreman  when  he  indorses  the 
indictment  "A  true  bill."  It  is  publicly,  though  tacitly,  declared  by  each  in- 
dividual grand  juror,  when  the  indictment  is  filed  in  his  presence,  and  the 
filing  thereof  read  by  the  clerk  in  open  court.  But  it  is  possible,  in  spite  of 
all  these  precautions,  that  mistakes  may  occur;  for,  unless  the  accused  is  in 
jail,  the  style  of  the  case  indorsed  on  the  indictment  is  not  read,  and  where 
several  indictments  are  prepared  and  submitted  to  the  grand  jury  at  the  same 
time,  out  of  a  dozen,  one  which  has  been  ignored  might  accidentally  be  indorsed 
by  the  foreman,  and  presented  to  the  court  as  a  true  bill.  Such  mistakes  and 
accidents  should  be  corrected.  We  are,  then,  after  careful  consideration  and 
mature  deliberation,  of  the  opinion  that  the  bringing  into  court  of  the  indict- 
ment properly  indorsed,  and  the  filing  of  the  same  by  the  clerk  in  the  presence 
of  the  grand  jury,  are  only  prima  facie  evidence  of  the  concurrence  of  12  or 
more  of  the  grand  jurors  in  the  indictment,  and  that  the  accused  has  the  right, 
before  pleading  thereto,  on  a  motion  to  vacate  the  same,  properly  made,  as  in 
this  case,  to  require  the  individual  grand  jurors  to  be  interrogated,  under  oath, 
as  to  whether  or  not  12  or  more  of  their  number  concurred  in  finding  the  in- 
dictment. This  may  be  necessary,  in  capital  cases,  to  prevent  fatal  errors, 
and  we  believe  this  position  to  be  fully  sustained  by  the  preponderating  weight 
of  authority  in  the  United  States.  It  is  laid  down  as  an  elementary  principle, 
by  Greenleaf  in  his  excellent  work  on  Evidence.  He  says:  "Grand  jurors 
may  also  be  asked  whether  twelve  of  their  number  actually  concurred  in  the 
finding  of  a  bill,  the  certificate  of  the  foreman  not  being  conclusive  evidence 
of  that  fact"    1  Greenl.  Ev.  p.  285,  §  252. 

More  than  60  years  ago  the  supreme  court  of  Maine,  in  discussing  this  ques- 
tion, used  the  following  language:  "All  the  authorities  concur  that,  unless 
twelve  good  and  lawful  men  of  the  grand  jury  do  agree  in  finding  the  bill, 
the  indictment  is  void  and  erroneous.  Now  every  grand  jury  consists  of 
twelve  men,  at  least;  and,  according  to  our  practice,  it  never  does  appear 
whether  a  greater  or  less  number  concurred  in  finding  the  bill,  because  there  is 
no  reference  to  the  n  umber  in  the  caption ,  That  twelve  did  concur  is  matter  of 
inference  merely,  from  the  fact  that  the  bill  is  regularly  signed  by  the  foreman, 
and  delivered  into  court  in  the  usual  manner.    Now,  for  courts  to  be  sol- 
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emnly  resolving,  and  legal  writers  of  the  first  eminence  to  be  gravely  stating, 
as  matter  of  settled  law,  that,  if  twelve  at  least  of  the  grand  jury  do  not  con- 
cur in  finding  the  bill,  the  indictment  is  void  and  erroneous,  seems  to  be  very 
idle,  to  say  the  least  of  it,  if  the  party  interested  is  not  permitted  to  suggest 
the  fact,  and  the  court  are  precluded  from  inquiring  into  the  subject,  or  al- 
lowing the  party  to  avail  himself  of  the  error.  *  *  *  How  any  juror 
voted  is  a  secret  no  juror  is  permitted  to  disclose;  but  whether  twelve  of  their 
number  concurred  in  finding  a  bill  is  not  a  secret  of  the  state,  their  fellows, 
or  their  own.  It  is  a  fact  they  of  necessity  profess  to  disclose  every  time  they 
promulgate  their  decision  upon  any  bill  laid  before  them.  Accordingly  we 
are  of  opinion  that  it  is  proper,  under  the  circumstances  of  this  case,  and  on 
the  suggestion  made  by  the  defendant,  for  the  court  to  inquire  into  the  truth 
of  the  matter  laid  before  them."  State  v.  Symonds,  36  Me.  130;  People  v. 
Shattuck,  6  Abb.  tf.  C.  35;  Low's  Case,  4  Me.  452,  453. 

We  do  not  believe  that  this  right  has  ever  been  denied  to  the  accused  *vhon 
properly  demanded  by  him,  though  under  various  statutes  different  modes  of 
presenting  the  objection  have  prevailed.  It  is  true  there  is  one  case,  decided 
in  Texas  during  the  stormy  days  of  reconstruction,  by  the  military  supreme 
court,  in  which  an  accused  person  was  denied  this  right;  but  the  opinions  of 
that  court  have  ceased  to  be  quoted  as  authority,  and  are  said  to  be  decisions 
only  of  the  cases  therein  tried.  The  opinion  does  not  quote  a  single  author- 
ity to  sustain  it,  and  does  not  seem  to  us  to  be  well  founded  in  reason.  We 
refer  to  the  case  of  State  v.  Oxford,  30  Tex.  429.  The  following  provisions 
are  found  in  our  criminal  practice  act,  and  are  more  or  less  applicable  to  the 
question  under  consideration: 

"Sec.  204.  At  the  time  the  defendant  shall  be  required  to  answer  the  in- 
dictment he  may  move  to  set  the  same  aside,  or  he  may  demur  or  plead  thereto. 

"See.  205.  The  indictment  shall  be  set  aside  by  the  court  in  which  the  de- 
fendant is  arraigned,  upon  his  motion  in  either  of  the  following  cases:  First, 
when  it  is  not  found  indorsed,  or  has  not  been  presented  as  prescribed  by  this 
act;  second,  when  the  names  of  the  material  witnesses  examined  before  the 
grand  jury  are  not  inserted  at  the  foot  of  the  indictment,  or  indorsed  thereon; 
third,  when  any  person  has  been  permitted  to  be  present  during  the  session 
of  the  grand  jury,  while  the  charge  embraced  in  the  indictment  was  under 
consideration,  except  those  allowed  by  law. " 

"Sec.  207.  The  motion  to  set  aside  the  indictment  must  be  in  writing,  sub- 
scribed by  the  party  defendant,  or  his  attorney,  and  must  specify  clearly  the 
ground  of  objection  to  the  indictment.  If  such  motion  is  not  made  before 
the  defendant  demurs  or  pleads,  the  grounds  of  objection  to  the  indictment, 
which  might  be  made  in  such  manner,  shall  be  deemed  waived." 

"Sec.  217.  There  may  be  three  kinds  of  pleas  to  an  indictment:  A  plea  of 
— First,  guilty;  second,  not  guilty;  third,  a  former  judgment  of  conviction 
or  acquittal  of  the  offense  charged,  which  may  be  pleaded  with  or  without  the 
plea  of  not  guilty." 

It  will  be  seen  that  this  objection  to  the  indictment  cannot  be  presented 
by  a  plea  thereto,  for  it  does  not  fall  within  section  217,  just  quoted.  Then 
it  must  be  presented  by  motion.  It  is  true  that  such  a  ground  for  setting 
aside  an  indictment  is  not  mentioned  in  section  205,  quoted  above,  but  we  do 
not  conceive  that  the  enumeration  of  the  grounds  made  in  that  section  is  in- 
tended to  be  exclusive;  and  this  objection  being  of  the  same  general  nature, 
though  far  more  serious  than  any  of  those  mentioned,  may  be  made  at  the 
same  stage  of  the  proceedings,  and  in  the  same  manner.  This  motion  was 
properly  made  by  defendant  before  he  pleaded  to  the  indictment,  and  in  our 
opinion  it  should  have  been  sustained.  It  may  be  that  the  motion  could  not 
have  been  supported  by  proof;  but  the  defendant  ought  to  have  had  an  oppor- 
tunity of  making  an  effort  to  verify  it  by  the  evidence  of  the  only  persons 
who  could  testify  in  regard  to  the  allegations  therein  contained,  and  these 
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were  the  grand  jurors  themselves.  Such  an  opportunity  was  denied  him  by 
the  ruling  of  the  court,  and  we  cannot  say  it  has  not  operated  to  his  preju- 
dice; especially  in  capital  cases,  when  he  has  been  convicted  and  sentenced  to 
the  punishment  of  death. 

If  the  defendant  had  omitted  to  make  this  motion  until  after  he  had  de- 
murred or  pleaded  to  the  indictment,  then,  under  section  207,  above  quoted, 
he  would  have  been  deemed  to  have  waived  the  objection,  and  the  prima 
facie  presumption  that  12  grand  jurors  had  concurred  in  finding  the  indict- 
ment would  have  become  conclusive,  and  the  question,  if  raised,  could  not 
have  been  considered.  But  such  is  not  the  case  in  the  record  here  presented. 
A  vital  objection  to  the  indictment  (if  sustained  by  evidence,)  was  presented 
at  the  proper  time,  and  in  the  proper  manner,  and  the  court  refused  to  hear 
evidence,  and  disregarded  the  objection,  which  is  an  error  requiring  the  re- 
versal of  the  judgment  in  this  case. 

3.  In  regard  to  the  challenge  interposed  to  the  juror  Doniothy,  on  account 
of  alienage,  we  must  again  refer  to  the  statute  of  this  territory  which  pre- 
scribes the  qualification  of  trial  jurors.  The  statutory  grounds  of  challenge 
are  found  in  the  Laws  of  the  Twelfth  Session,  p.  54,  amending  section  286, 
div.  3,  Rev.  St.  The  qualifications  of  persons  are  found  in  section  780,  dlv. 
5,  Rev.  St.,  on  page  571.  This  latter  section  (as  amended  by  the  Twelfth  Ses- 
sion, p.  57,)  reads  as  follows:  "Any  male  person,  of  lawful  age,  who  is  a 
citizen  of  the  United  States,  or  who  has  declared  his  intention  to  become 
such,  who  is  a  tax-payer,  and  a  bona  fide  resident  of  the  county,  shall  be  com- 
petent as  a  grand  or  trial  juror."  The  appellant  admits  that  the  trial  juror 
was  qualified  under  the  statute,  but  claims  that  the  territorial  statute  is  in 
contravention  of  the  constitution  and  laws  of  the  United  States,  and  conse- 
quently void.  Section  1851,  Rev.  St.  U.  S.  provides  that "  the  legislative  power 
of  every  territory  shall  extend  to  all  rightful  subjects  of  legislation  not  incon- 
sistent with  the  constitution  and  laws  of  the  United  States.  *  *  *"  If 
the  article  quoted  from  the  territorial  statutes  is  inconsistent  with  the  con- 
stitution of  the  United  States,  it  must  be  with  one  of  the  following  provisions, 
to-wit:  "The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by 
jury."  Article  3,  §  2,  Const.  U.  S.  "No  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime  unless  on  a  presentment  or  indictment 
of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service  in  the  time  of  war  or  public  danger. "  Article 
5,  Amends.  Const.  U.  S.  "In  all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  of  a  speedy  and  public  trial  by  an  impartial  jury  of  the  state  and  dis- 
trict wherein  the  crime  shall  have  been  committed,  which  district  shall  have 
been  previously  ascertained  by  law,"  etc.    Article  6,  Amends.  Const.  U.  S. 

These  are  the  provisions  of  the  federal  constitution  on  the  subject  of  juries 
in  criminal  cases.  If  there  are  any  statutes  of  the  United  States  inconsistent 
with  the  statute  of  Montana  above  quoted,  they  have  not  been  called  to  our 
attention.  But  it  is  insisted  that  the  word  "jury,"  in  the  constitution  of  the 
United  States,  means  such  a  jury  as  was  required  by  the  common  law  at  the 
date  of  the  ratification  of  the  constitution  by  the  nine  states,  which  gave  it  the 
force  and  effect  of  fundamental  and  supreme  law ;  and  it  is  further  contended 
that  a  jury  at  that  date  meant  12  men,  possessing  the  necessary  qualifications, 
properly  selected,  and  sworn  to  try  the  case ;  and  that  at  that  time  alienage  was  a 
disqualification  at  common  law;  and  it  is  contended  that  as  the  statute  per- 
mits a  person  who  has  not  become  a  citizen  of  the  United  States  to  serve  as  a 
juror,  it  is,  thus  far  at  least,  in  contravention  of  the  constitution  of  the 
United  States,  and  void.  In  support  of  this  view,  we  are  referred  to  3  Bl. 
Coram.  361;  4  Bl.  Comm.  349,  350;  State  v.  MeCUar,  11  Nev.  42-69,  and 
cases  there  cited,  and  other  authorities. 

Inasmuch  as  a  court  ought  never  to  declare  a  statute  unconstitutional*  ex- 
cept in  a  clear  case,  where  the  point  is  absolutely  necessary  to  the  decision; 


Digitized  by 


Google 


774  pacific  reporter.  [Mont. 

and,  as  already  stated,  the  judgment  in  this  case  must  be  reversed  for  an 
error  already  discussed ;  and  because  we  have  not  at  hand  many  authorities 
which  ought  to  be  consulted  before  passing  on  so  important  a  matter;  and  for 
a  further  reason,  which  will  be  presently  stated, — we  decline  to  enter  into  a 
further  examination  or  discussion  of  the  question  presented. 

The  juror  Doniothy,  who  was  challenged  on  account  of  alienage,  was  per- 
mitted by  the  defendant  to  sit  in  this  case,  through  a  failure  to  exercise  his 
right  of  peremptory  challenge;  the  accused  having  two  peremptory  challenges 
unexhausted  when  he  accepted  the  jury.  He  thereby  waived  the  objection  of 
alienage,  if  it  were  otherwise  a  good  objection,  and  there  was  no  error  of 
which  he  could  properly  complain.  It  has  been  repeatedly  decided  that  alien- 
age is  a  disqualification  of  a  juror  which  the  defendant  may  waive,  either  ex- 
pressly or  by  failure  to  object  at  the  proper  time.  Territory  v.  Harding,  6 
Mont.  326,  12  Pac.  Rep.  750;  Lum  v.  State,  11  Tex.  App.  488;  Presbury  v. 
Com..  9  Dana,  203;  State  v.  Elliott,  45  Iowa,  487;  Benton  v.  State,  80  Ark. 
340-344;  Erwin  v.  State,  29  Ohio  St.  190;  People  v.  McGwngill,  41  Cal.  430. 

4.  The  defendant,  as  already  stated,  also  relies  upon  the  ruling  of  the  trial 
court,  in  permitting  the  prosecuting  attorney  to  read  to  the  jury  decisions  of 
the  English  and  American  courts  on  the  question  of  insanity,  as  an  error 
which  requires  the  reversal  of  this  cause.  The  practice  is  diverse,  even  in 
the  several  districts  of  this  territory,  and  we  have  no  statute  directly  regu- 
lating the  subject.  There  is  also  great  diversity  among  the  courts  of  differ- 
ent states.  In  the  states  of  Tennessee,  Louisiana,  Massachusetts,  Connecti- 
cut, and  perhaps  others,  the  reading  of  law  to  the  jury  is  permitted.  Whart. 
PI.  &  Pr.  §  578,  and  notes;  Abb.  Tr.  Ev.  140. 

But  in  California,  Georgia,  Texas,  Virginia,  Illinois,  Missouri,  and  other 
states,  where  the  jury  is  required  to  receive  the  law  from  the  court,  this  prac- 
tice is  not  permitted.  People  v.  Anderson,  44  Gal.  70;  McMath  v.  State,  55 
Ga.  308;  Davenport  v.  Com.,  1  Leigh,  589;  Chicago  v.  McGiven,  78  111.  347; 
State  v.  Klinger,  46  Mo.  224. 

Perhaps  the  correct  rule  is  laid  down  by  English,  C.  J.,  in  an  Arkansas 
case,  as  follows:  "The  court  may,  in  its  discretion,  permit  counsel  to  read 
law  to  the  jury  in  a  criminal  case,  but  it  is  its  province  to  determine  whether 
the  law  proposed  to  be  read  is  applicable  to  the  facts  of  the  case.  The  mat- 
ter of  reading  law  to  the  jury,  as  part  of  the  argument,  is  under  the  discre- 
tion and  control  of  the  court,  and  its  rulings  in  the  matter  are  not  subject  to 
review,  unless  its  discretion  is  abused  to  the  prejudice  of  the  accused."  Cur- 
tis v.  State,  36  Ark.  292. 

In  a  California  case,  Mr.  Justice  Crockett  used  the  following  language, 
in  delivering  the  opinion  of  the  court:  "As  a  general  rule,  the  practice  of  al- 
lowing counsel,  in  either  a  civil  or  a  criminal  action,  to  read  law  to  the  jury, 
is  objectionable,  and  ought  not  to  be  tolerated.  Its  usual  effect  is  to  confuse, 
rather  than  to  enlighten,  the  jury.  There  are  cases,  however,  in  which  it  is 
permissible  for  counsel,  by  way  of  illustration,  to  read  to  the  jury  reported 
cases,  or  extracts  from  text-books,  subject  to  the  sound  discretion  of  the  court, 
whose  duty  it  is  to  check  promptly  any  effort  on  the  part  of  counsel  to  induce 
the  jury  to  disregard  the  instructions,  or  to  take  the  law  of  the  case  from  the 
books  rather  than  from  the  court."     People  v.  Anderson,  44  Cal.  70,  71. 

The  statutes  of  this  territory  require  the  court,  in  a  criminal  case,  to  de- 
liver to  the  jury  a  written  charge,  stating  to  them  all  such  matters  of  law  as 
it  shall  think  necessary  for  their  information  in  giving  their  verdict.  Rev. 
St.  Mont.  p.  331,  §  325,  div.  3,  as  amended  by  Laws  12th  Seas.  p.  56.  Such 
being  the  statutory  law,  it  is  only  in  very  rare  cases  that  it  would  be  proper 
for  the  court  to  permit  law-books  to  be  read  to  the  jury;  and  in  all  cases  the 
passages  intended  to  be  read  should  first  be  submitted  to  the  court  for  its  ap- 
proval. A  statute  defining  the  crime  for  which  the  prisoner  stands  indicted, 
might  properly  be  read  by  counsel  to  the  jury  preliminary  to  commenting 
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thereon,  and  there  may  be  other  rare  cases  In  which  such  a  practice  might  be 
proper.  But  as  a  general  rule,  counsel  should  be  confined  in  their  arguments 
to  the  law  as  given  in  charge  to  the  jury  by  the  court,  and  to  the  facts  as  tes- 
tified to  by  the  witness,  and  to  such  illustrations  and  argument?  as  properly* 
and  naturally  arise  therefrom;  but  any  departure  from  such  a  line  of  discus- 
sion can  serve  no  useful  purpose  in  the  administration  of  justice. 

For  the  error  then  committed  by  the  court  to  which  the  indictment  was  re- 
turned, in  denying  the  prisoner  the  right,  on  motion  properly  made  and  pre- 
sented, to  inquire  into  the  question  of  whether  or  not  12  or  more  of  the  grand 
jurors  concurred  in  presenting  the  indictment,  the  judgment  in  this  case  is 
reversed,  and  the  cause  is  remanded  to  be  proceeded  with  in  accordance  with 
this  opinion, 

(August  9, 1887.) 

Bach,  J.,  (concurring.)  While  I  concur  in  the  result  in  this  case,  I  am 
not  to  be  understood  as  consenting  to  that  portion  of  the  opinion  which  de- 
clares that  the  defendant  must  make  his  motion  to  set  aside  the  indictment 
because  it  was  not  found  by  12  of  the  grand  jury  before  he  pleads  to  the  in- 
dictment. As  that  question  of  practice  does  not  arise  in  this  case,  I  prefer  to 
express  no  opinion  upon  that  point. 

With  considerable  reluctance,  and  only  because  of  the  overwhelming  cur- 
rent of  authorities,  I  concur  with  that  portion  of  the  opinion  which  holds  that 
counsel  may  read  to  the  jury  citations  from  authorities  as  a  part  of  their  argu- 
ment. It  does  not  seem  to  me  that  it  is  in  accordance  with  the  logic  of  the 
law  to  say,  that  a  practice  which  "is  objectionable,  and  ought  not  to  be  toler- 
ated, "  is  still  a  question  within  the  discretion  of  the  presiding  judge. 

NOTE. 
Criminal  Practice— Rbadtko  Law-Books  to  Juby.  In  a  trial  before*  jury,  counsel 
should  not  be  permitted  to  read  law-books,  or  to  make  an.  argument  on  the  law  of  the 
ease,  or  to  state  what  be  claimed  to  be  the  law,  to  the  jury,  Baker  v.  City  of  Madison, 
(Wis.)  22  N.  W*.  Rep.  142;  Sullivan  v.  Koyer,  (Cal.)  13  Pac.  Rep.  655;  People  v.  For- 
ay the,  (Cal.)  3  Pac.  Rep.  402;  Crane  v.  Coin.,  (Ky.)  1  S.  W.  Rep.  880;  and  it  is  not  error 
lor  the  court  to  refuse  to  permit  it.  Baker  v.  City  of  Madison,  sujyra;  State  v.  Brooks,* 
(Mo.)  5  S.  W.  Rep.  257.  While  not  correct  practice,  such  reading  was  held  not  to  be 
reversible  error,  People  v.  Forsyth e,  supra;  Crane  v.  Com.,  svpra;  and  it  has  been  said 
that  the  refusal  of  the  court  to  stop  the  reading  of  the  extracts  from  law-books  to  the 
jury  by  the  people's  counsel,  in  the  course  of  his  argument,  is  not  reversible  error. 
People  v.  Treadwell,  (Cal.)  10  Pac.  Rep.  502;  and  that  it  is  allowable,  in  the  discretion 
of  the  court,  for  counsel  to  read,  during  his  argument  before  the  iury,  a  law-book,  not 
for  the  purpose  of  instructing  the  Jury  in  the  law,  but  in  order  to  Illustrate  his  remarks, 
Gilberson  v.  Smelting  Co.,  (Utah,)  5  Pac.  Rep.  690.  It  is  In  the  discretion  of  the  court 
to  permit  counsel  to  supplement  an  argument  by  reading  to  the  Jury  from  reports,  and 
Ho  appeal  lies  therefrom.    Railroad  Co.  v.  Kean,  (Md.)  5  Atl.  Rep.  325. 


Fbankel  and  others  v.  Theib  Creditors.    (No.  1,262.) 
(Supreme  Court  of  Nevada.    August  25,  1887.) 

I.  Statutory  Construction— Statute  Re-enacted  from  Another  State. 

8ection  80  of  the  Nevada  insolvent  act,  denying  to  certain  persons  the  benefit  of 
the  act,  was  adopted  from  the  insolvent  law  of  California,  where  it  had  previously 
been  construed  as  denying  to  the  insolvency  court  jurisdiction  over  insolvents  of 
the  class  therein  specified.  The  California  construction  being  based  on  the  policy 
of  its  laws  to  procure  the  discharge  of  insolvent  debtors,  held,  that  the  main  pur- 
pose of  the  Nevada  insolvency  law  being  the  ratable  distribution  of  the  insolvent's 
property  among  his  creditors,  and  the  reason  for  the  California  construction  of  sec- 
tion 30  not  existing  in  Nevada,  the  adoption  of  the  statute  was  not  an  adoption  of 
this  construction,  and  the  court  was  not  thereby  denied  jurisdiction  over  insolvents 
of  the  class  named. 

&  IasoLvitwcY— Order  to  Show  Cause— Appearance  by  Attornby. 

The  Nevada  insolvency  act,  §  33.  provides  that  "no  person  can  apply  for  or  re- 
ceive the  benefits  of  this  act  through  an  agent  or  attorney  in  fact."  Section  43  pro- 
vides for  practice  on  the  return  of  an  order  to  show  cause  similar  to  that  in  civil 
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actions.    Held  that,  on  the  return  of  an  order  to  show  cause  why  the  debtor  should 
not  be  adjudged  insolvent,  the  appearance  of  respondent  may  be  made  and  the  sub- 
sequent proceedings  conducted  by  an  attorney  at  law. 
&  Same — Voluntary  Appearance  by  Attorney. 

Where  a  non-resident  member  of  a  partnership  was  ordered  to  show  cause  why 
he  should  not  be  adjudged  insolvent,  and  he  voluntarily  appeared  by  an  attorney, 
and  consented  to  an  adjudication  of  insolvency,  hddt  that  the  court  acquired  juris- 
diction over  both  his  person  and  property. 

Appeal  from  district  court,  Storey  county;  Richard  Rising,  Presiding 
Judge. 

W.  E.  F.  Deal,  for  plaintiffs.  R.  M.  Clarke,  for  appellant  Suize.  M.  N. 
Stone  and  R.  S.  Mesich,  for  the  assignee. 

Belknap,  J.  This  is  an  appeal  from  orders  of  the  district  court,  adjudg- 
ing L.  B.  Frankel  &  Co.  insolvents,  appointing  an  assignee,  and  staying  pro- 
ceedings. Numerous  reasons  are  assigned  for  the  reversal  of  the  orders,  the 
prominent  one  being  that  "the  court  had  no  jurisdiction  in  the  premises,  be- 
cause it  appeared  that  L.  B.  Frankel  &  Go.  were  brokers,  and  the  debts  and 
liabilities  from  which  they  petition  to  be  discharged  were  contracted  by  them 
in  a  fiduciary  capacity  and  character/'  The  determination  of  this  point  in- 
volves an  examination  of  the  statute  concerning  proceedings  in  insolvency. 
The  act  entitled  "An  act  for  the  relief  of  insolvent  debtors  and  protection  of 
creditors,"  approved  March  3,  1881,  (Gen.  St.  §  3845  et  seq.,}  under  which 
the  proceedings  were  taken,  is  substantially  a  copy  of  the  California  insolv- 
ency law  of  1852 ;  but  after  copying  this  law,  which  provides  only  for  vol- 
untary insolvency,  provision  was  made  in  succeeding  sections  for  cases  in  which 
creditors  could  institute  proceedings  to  have  their  debtors  adjudged  insolvent 
and  their  estates  administered.  At  section  30,  which  was  a  part  of  the  Cali- 
fornia law,  it  declares:  "All  insolvent  debtors  owing,  or  accountable  in  any 
manner,  for  public  funds  or  property,  of  whatever  nature  or  kind,  are  un- 
faithful depositaries;  all  such  as  refuse  or  neglect  to  pay  up  all  funds  received 
by  them  as  bankers,  brokers,  commission  merchants,  or  for  money,  goods,  or 
effects  received  by  them  in  a  fiduciary  capacity,  shall  be  denied  the  benefits  of 
this  act." 

Before  the  adoption  of  this  section  by  the  legislature  of  this  state,  the  su- 
preme court  of  California  had  construed  it  as  excluding  bankers  and  brokers 
from  the  jurisdiction  of  the  insolvency  court.  Cohen  v.  Barrett,  5  Cal.  195. 
It  is  claimed,  under  a  familiar  rule  of  statutory  construction,  that  the  inter- 
pretation was  adopted  as  well  as  the  terms  of  the  statute.  The  views  of  the 
California  court  with  reference  to  the  general  purpose  of  the  law  of  1852  de- 
serve attention.  Upon  this  subject  it  was  said  in  Cohen  v.  Barrett,  5  Cal. 
212:  "If  the  power  to  discharge  the  insolvent  is  denied  in  this  class  of  cases, 
[bankers,]  jurisdiction  for  any  other  purpose  would  seem  inharmonious  to  the 
general  scheme  or  policy  of  the  act,  which  looks  to  the  final  discharge  as  the 
object  to  be  worked  out,  and  cannot  be  said  in  these  cases  to  be  of  any  protec- 
tion to  the  creditor,  by  simply  permitting  the  debtor  to  throw  his  assets  into 
lMulvency  for  distribution,  if  he  thinks  proper  to  do  so;  for  it  must  be  borne 
in  mind  that  the  act  makes  no  provision  for  an  involuntary  surrender,  and 
the  mere  permission  of  an  exercise  of  volition  on  the  part  of  an  insolvent 
debtor  will  be  found  to  amount  to  no  protection  at  all;  particularly  where  the 
benefits  of  the  act  are  denied,  and  the  real  incentive  to  an  honest  surrender  of 
all  his  assets  is  thus  removed." 

In  Sanborn  v.  His  Creditors,  37  Cal.  610,  the  court  said:  "The  statute, 
as  its  title  imports,  was  intended  for  the  relief  of  insolvent  debtors  and  the 
protection  of  creditors.  The  *  relief  *  and  the  ♦  protection  *  for  w  hich  it  provides, 
proceed  pari  passu.  If  the  debtor,  for  any  cause, is  entitled  to  no  •relief,' 
the  creditors  are  entitled  to  no  *  protection,'  for  they  stand  in  need  of  none,  ex- 
cept such  as  is  afforded  by  the  general  laws  for  the  collection  of  debts.    Hence 
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if,  upon  the  trial  of  an  accusation  of  fraud,  the  debtor  is  found  guilty,  the 
final  Judgment  is  that  his  discharge  be  denied,  and  that  he  be  forever  denied 
the  benefit  of  the  laws  passed  for  the  relief  of  insolvent  debtors  in  this  state. 
Section  23.  With  this  judgment  the  entire  proceedings  terminate,  and  the 
relation  of  the  petitioner  and  his  creditors  in  respect  to  each  other,  and  to  the 
estate  of  the  former,  remain  as  at  the  commencement,  except  that  the  peti- 
tioner becomes  liable  to  the  pains  and  penalties  provided  in  the  twenty-fifth 
section."  Appel  v.  His  Creditors,  57  Cal.  211,  was  an  appeal  from  an  order 
made  in  an  insolvency  proceeding  under  the  law  of  1852.  The  assignee  had 
received  from  the  sheriff  certain  moneys  belonging  to  the  insolvent.  After 
a  trial  of  issues,  the  debtor  was  denied  the  benefit  of  the  insolvent  law. 
Thereupon  the  court  directed  the  assignee  to  return  the  money  to  the  sheriff. 
The  order  was  affirmed. 

These  decisions  show  the  purpose  of  the  California  law  to  have  been  the 
discharge  of  the  insolvent  debtor;  and  it  was  accordingly  held  that  if  he  could 
not  have  the  benefit  of  the  law  he  was  excluded  from  its  jurisdiction.  The 
insolvency  law  of  this  state  proceeds  upon  a  different  principle.  It  provides 
various  cases  in  which  creditors  may  have  their  debtor  adjudged  insolvent, 
and  his  estate  ratably  distributed,  while  under  the  California  law  the  debtor 
alone  could  inaugurate  the  proceeding.  This  feature  distinguishes  the  princi- 
ple upon  which  the  laws  are  founded.  One  has  for  its  object  the  final  dis- 
charge of  the  insolvent;  the  main  purpose  of  the  other  is  a  ratable  distribu- 
tion of  his  property. 

Our  statute  differs  in  many  respects  from  the  national  bankrupt  law  of 
1867,  but  its  purpose  is  in  the  main  similar.  In  construing  certain  pro- 
visions of  that  law,  the  supreme  court  of  the  United  States  in  Wilson  v.  City 
Bank  took  occasion  to  consider  its  general  spirit  and  purpose,  employing 
language  applicable  in  the  present  case.  The  court  said:  "In  both  classes 
of  cases  (voluntary  and  involuntary  bankruptcy)  undoubtedly  the  primary 
object  is  to  secure  a  just  distribution  of  the  bankrupt's  property  among  his 
creditors,  and  in  both  the  secondary  object  is  the  release  of  the  bankrupt  from 
the  obligation  to  pay  the  debts  of  those  creditors.  But,  in  case  of  voluntary 
bankruptcy,  the  aid  of  the  law  is  invoked  by  the  bankrupt  himself,  with  the 
purpose  of  being  discharged  from  his  debts  as  his  principal  motive;  and  in 
the  other  the  movement  is  made  by  his  creditors  with  the  purpose  of  secur- 
ing the  appropriation  of  his  property  to  their  payment,  the  discharge  being 
with  them  a  matter  of  no  weight,  and  often  contested. "     17  Wall.  480. 

And  that  jurisdiction  does  not  depend  upon  the  right  of  the  debtor  to  re- 
ceive the  benefits  of  the  bankrupt  law,  we  quote  from  Van  Nostrand  v.  Carr9 
30  Md.  128:  "The  jurisdiction  of  the  bankrupt  court  does  not  depend  upon 
the  right  of  the  party  ultimately  to  obtain  his  discharge.  This  may  be  de- 
nied him  for  various  causes  enumerated  in  the  law,  and  can  be  determined 
only  by  facts  and  circumstances  disclosed  in  the  progress  of  the  cause,  after 
the  jurisdiction  has  attached.  It  is  not  essential  to  the  jurisdiction  that  the 
party  shall  appear  to  be  entitled  to  a  discharge  without  the  consent  of  his 
creditors." 

If  the  objection  urged  to  the  jurisdiction  be  valid  in  the  present  case,  and 
the  California  decisions  followed,  the  objection  would  be  good  in  every  case 
where  an  insolvent  would  be  denied  a  discharge,  and  the  great  purpose  of  the 
law — the  distribution  of  the  property  of  a  debtor  among  his  creditors — would 
thereby  be  defeated.  The  view  thp.t  such  a  result  was  not  contemplated  by 
the  legislature,  and  that  the  expression  in  section  30,  "denied  the  benefits  of 
the  act,"  does  not  mean  a  denial  of  jurisdiction,  is,  we  think,  strengthened 
by  the  fortieth  section  of  the  statute,  which,  among  other  things,  provides  as 
follows: 

"Sec.  40.  An  adjudication  of  insolvency  may  be  made  on  the  petition  of 
five  or  more  creditors,  residents  of  this  state,    *    *    *    setting  forth  that 
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*  *  *  a  bank  or  banker,  agent,  broker,  factor,  or  commission  merchant 
has  failed  for  forty  days  to  pay  any  moneys  deposited  with  or  received  by  him 
in  a  fiduciary  capacity,  upon  demand  of  payment.     *    *    *  " 

This  is  an  express  grant  of  jurisdiction.  If  section  30  be  construed  as  ex- 
cluding jurisdiction  of  brokers,  the  legislature  would  have  created  an  unrea- 
sonable distinction  in  permitting  the  creditors  of  this  class  of  people  to  place 
them  in  insolvency,  but  excluding  brokers  themselves  from  invoking  the  aid 
of  the  law.  Jurisdiction  would  thus  be  made  to  depend  upon  the  form  of  the 
proceeding.  There  is  no  reason  for  such  a  distinction  in  our  statute.  It  is 
a  general  rule  of  statutory  construction  that  when  a  statute  has  received  a 
judicial  construction,  and  is  afterwards  adopted  by  another  state,  the  con- 
struction, as  well  as  the  terms  of  the  statute,  will  be  deemed  adopted.  But 
the  rule  is  not  inflexible. 

In  Tyler  v.  Tyler,  19  111.  151,  the  supreme  court  of  Illinois  refused  to  fol- 
low the  settled  construction  received  by  an  English  statute,  prior  to  its  adop- 
tion by  the  legislature  of  that  state,  because  the  construction  was  based  upon 
a  reason  not  existing  in  the  state  of  Illinois.  The  reasoning  of  the  Califor- 
nia decisions  is  not  applicable  to  our  law.  Section  30  was  incorporated  by 
our  legislature  into  a  law  essentially  different  from  that  of  California.  The 
section  stands  in  an  entirely  different  connection  than  in  the  law  from  which 
it  was  taken,  and  the  changed  conditions  require  for  it  a  different  construc- 
tion. See,  also,  Little  v.  Smith,  4  Scam.  402;  Lessee  of  Gray  v.  Askew,  3 
Ohio,  479;  Jamison  v.  Barton,  43  Iowa,  282;  McCutcheon  v.  People,  69  III. 
601. 

The  firm  of  L.  B.  Frankel  &  Co.  was  composed  of  five  members.  The  co- 
partnership was  adjudged  insolvent  upon  the  petition  of  two  of  the  partners. 
The  proceedings  were  instituted  under  section  47  of  the  insolvency  law* 
which  provides: 

"Sec.  47.  Two  or  more  persons  who  are  partners  in  business  may  be  ad- 
judged insolvent,  either  on  the  petition  of  such  partners,  or  any  one  of  them; 

*  *  *  in  which  case  an  order  shall  be  issued  in  the  manner  provided  by 
this  act,  upon  which  all  the  joint  stock  and  property  of  the  partnership,  and 
also  all  the  separate  estate  of  each  partner,  shall  be  taken.  *  *  *  If  the 
petition  be  filed  by  less  than  all  the  partners  of  a  copartnership,  those  part- 
ners who  do  not  join  in  the  petition  shall  be  ordered  to  show  cause  why  they 
should  not  be  adjudged  to  be  insolvent  in  the  same  manner  as  other  debtors 
are  required  to  show  cause,  upon  a  creditor's  petition,  as  in  this  act  provided/' 

The  petition  having  been  filed  by  less  than  all  of  the  partners,  the  order 
required  by  the  statute  was  directed  to  be  issued.  Before  the  return-day  the 
partners  to  whom  it  was  directed  appeared  by  an  attorney  at  law,  and  con- 
sented to  an  order  of  adjudication  of  insolvency.  It  is  urged  that  the  district 
court  did  not  require  jurisdiction  of  these  partners  upon  the  theory  that  there 
shuuld  have  been  an  appearance  in  person  of  each  of  them.  Section  33  of  the 
law  provides  that  "no  person  can  apply  for  or  receive  the  benefit  of  this  act 
through  an  agent  or  attorney  in  fact. "  And  section  5  requires  the  petitioner 
in  insolvency  to  sign  and  verify  the  schedule  of  his  property  to  be  attached  to 
the  petition.  But  these  provisions  do  not  support  the  objection.  The  pro- 
ceeding as  to  the  three  partners  was  compulsory  in  form.  Section  43  provides 
that  at  the  hearing  of  the  order  to  show  cause  "the  debtor  may  demur  to  the 
petition  for  the  same  causes  as  are  provided  for  demurrer  in  other  cases  by 
the  civil  practice  act.  If  the  demurrer  be  overruled,  the  debtor  shall  have  10 
days  thereafter  in  which  to  answer  the  petition.  If  the  debtor  answers  the 
petition,  such  answer  shall  contain  a  specific  denial  of  the  material  allega- 
tions of  the  petition  controverted  by  him,  and  shall  be  verified  in  the  same 
manner  as  pleadings  in  civil  actions,  and  the  issues  raised  thereon  may  be 
tried  with  or  without  a  jury,  according  to  the  practice  provided  by  law  for 
the  trial  of  civil  actions."    These  provisions  evidently  contemplate  that  the 
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appearance  of  respondents  may  be  made  and  subsequent  proceedings  'cbn-: 
ducted  by  an  attorney  at  law.  It  is  also  claimed  that,  as  L.  B.  Frankel  was 
not  a  resident  of  the  state  of  Nevada,  he  was  not  within  the  provisions  of  the 
Insolvency  law,  and  that  the  court  had  no  jurisdiction  of  his  person  or  prop-? 
erty.  Jurisdiction  of  his  person  was  acquired  by  his  voluntary  appearance 
through  his  attorney,  and  jurisdiction  of  the  property  of  the  copartnership, 
and  of  the  separate  estate  of  each  partner  was  acquired  by  virtue  of  the  pro- 
visions of  section  47  of  the  act,  heretofore  quoted. 

In  McDaniel  v.  King,  5  Cush.  469,  insolvency  proceedings  were  instituted 
by  a  creditor  against  a  partnership,  one  of  the  members  of  which  had  resided 
in  the  state  within  a  year, — the  period  fixed  by  the  statute, — but  had  removed 
therefrom,  although  the  other  never  had  been  resident  within  the  state.  The 
question  was  presented  there  as  here  whether  insolvency  proceedings  could 
reach  partnership  affairs  in  such  a  case.  The  subject  was  fully  considered 
under  a  statutory  provision  less  comprehensive  than  ours,  and  the  proceed- 
ings upheld.  The  court,  speaking  through  Chief  Justice  Shaw,  said:  "19  it, 
then,  a  valid  objection  to  these  proceedings,  under  the  insolvent  law,  against 
a  resident  of  this  state,  that  he  has  a  partner  not  resident,  who  has  not  been 
a  resident  in  this  state,  and  who  is  not  personally  amenable  to  the  laws  of  this 
state?  A  person  may  be  a  partner  in  several  concerns,  with  persons  in  and 
out  of  the  state;  but  this  affords  no  reason  why  he  and  his  separate  property, 
and  also  that  part  of  his  property  involved  in  partnership  transactions,  so  far 
as  such  property  can  be  reached,  either  directly  or  through  him,  should  be 
screened  from  the  operation  of  the  insolvency  law.  This  law  proposes  to  take 
possession  of  his  separate  property,  and  of  his  separate  interest  in  the  joint 
property,  which  can  be  reached,  and  to  administer  these  interests  equitably, 
and  nothing  more.  Nor,  as  personal  property  has  no  locality,  would  it  de-. 
feat  the  operation  of  the  assignment  that  such  property  is  at  the  time  out  of 
the  state.  Whether  the  assignment  would  affect  such  property,  either  in 
right  or  possession,  if  in  the  possession  or  under  the  control  of  such  foreign 
partner,  is  not  now  in  question.  The  only  question  at  present  is  whether  the 
proceedings  here  are  legal  and  regular,  not  what  their  effect  and  operation 
may  be,  here  or  elsewhere,  "If  it  were  otherwise, — if  it  were  held  that  the 
insolvent  laws  do  not  apply  to  the  case  of  a  debtor,  who  is  personally  amenable 
to  our  laws,  because  there  is  a  joint  debtor,  liable  for  the  same  debt,  who  is. 
not  personally  amenable, — the  result  would  be  that  creditors  would  be  left, 
as  before  the  act,  to  a  race  of  diligence,  in  seizing  and  appropriating  the  debt- 
or's property;  and  one  great  purpose  of  the  act,  an  equal  distribution  of  the 
debtor's  property,  would  be  defeated.  The  twenty-first  section  of  the  statute 
clearly  contemplates  the  case  where  the  debtor,  who  is  amenable,  has  one  or 
more  partners  in  and  out  of  the  state.  It  is  objected  that  this  construction 
would  make  the  act  operate  upon  foreign  citizens.  "We  are  not  to  presume 
that  the  legislature  intended  to  exceed  the  just  limits  of  legislative  power,  nor 
could  such  intention  be  carried  into  effect  had  they  entertained  it ;  t>ut  the 
purpose  was  to  carry  out  the  policy  of  an  insolvent  law,  as  far  as  from  the 
nature  of  the  case  it  was  practicable  to  do  it,  as  well  against  partners  as  indi- 
viduals. The  assignment  will  apply  to  property  within  reach  of  the  assignee ; 
and  it  is  sufficient  for  the  present  purpose  that  there  was  partnership  prop- 
erty within  this  state  subject  to  the  operation  of  its  laws,  that  the  commisr 
sioner  had  jurisdiction,  and  the  proceedings  were  regularly  instituted;  and  it 
is  not  necessary  now  to  inquire  whether  the  assignee  can  go  into  another  state 
to  reach  property  there,  or  how  far  the  proceedings  can  operate  in  other  states, 
or  upon  the  rights  of  foreign  residents." 

We  are  of  opinion  that  the  orders  appealed  from  should  be  affirmed.  It  is 
so  ordered. 
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Hogax,  Assignee,  v.  Cowell.    (No.  11,854.) 
(Supreme  Court  of  CaHforma.    August  22.  1887.) 

L  Sals— Delivery  as  against  Creditors. 

In  an  action  by  an  assignee  of  an  insolvent  firm  to  recover  a  lot  of  horses  sold  by 
the  firm  prior  to  their  insolvency  to  the  defendant,  the  husband  of  one  of  the  part" 
ners,  and  a  creditor  of  the  firm,  it  appearing  that  the  horses  at  the  time  of  the  sale 
were  being  pastured  on  one  of  defendant's  ranches,  where  they  remained  for  five 
days  after  tne  sale,  and  were  then  moved  by  defendant  to  another  ranch,  held, 
that  this  was  an  immediate  delivery,  followed  by  an  actual  and  continued  change 
of  possession,  within  the  meaning  of  Civil  Code  Cal.  3  3440,  which  makes  transfers 
of  personal  property  fraudulent  and  void  against  creditors  unless  accompanied  by 
such  delivery  and  possession  of  the  thing  transferred.1 

i.  Appeal—Harmless  Error— Admission  of  Evidence. 

Where  the  issue  is  constructive  fraud,  it  is  not  prejudicial  error  to  admit  testi- 
mony tending  to  show  that  there  was  no  actual  fraud. 

Department  2.  Appeal  from  superior  court,  San  Joaquin  county ;  Swin- 
nekton,  Judge. 

/.  C.  Campbell,  for  appellant r  J.  A.  Louttit,  (8.  D.  Woods  and  A.  L.  Le~ 
vinsky,  of  counsel,)  for  respondent. 

McFarland,  J.  W.  W.  Cowell  and  Emma  P.  Sanders  were  carrying  on 
business  as  copartners  in  the  city  of  Stockton,  and  on  August  1,  1884,  came 
into  ownership  and  possession  of  40  head  of  wild,  unbroken  horses.  Immedi- 
ately thereafter  the  said  horses  were  driven  to  a  ranch  owned  by  the  defendant, 
Joshua  Cowell,  on  the  west  side  of  the  San  Joaquin  river,  for  pasturage,  where 
they  remained  until  November  following.  Defendant  was  authorized  to  sell 
any  of  such  horses  as  he  might  find  sale  for,  and  a  few  head  were  so  sold  after  con- 
sultation with  their  owners.  On  or  about  the  first  of  November,  1884,  the  said 
W.  W.  Cowell  and  Emma  P.  Sanders,  who  in  the  mean  time  had  intermarried 
with  the  defendant,  Joshua  Cowell,  sold  all  of  said  horses  remaining  unsold  to 
said  defendant,  for  the  consideration  of  certain  amounts  due  for  pasturage,  and 
$1,500,  and  interest  due  from  them  to  the  defendant  for  money  formerly  bor- 
rowed and  used  in  their  business.  At  the  time  of  this  sale  the  horses  were 
on  defendant's  said  ranch.  Within  five  days  thereafter  he  removed  them  from 
said  west-side  ranch  to  another  ranch  owned  by  him,  called  the  Home  ranch, 
about  15  miles  distant.  From  the  time  of  the  sale  defendant  had  full  pos- 
session and  control  of  the  horses.  At  the  time  of  said  sale,  said  W.  W.  Cowell 
and  Emma  F.  Sanders  were  indebted  to  two  mercantile  firms  of  San  Fran- 
cisco, who,  in  addition  to  defendant,  were  their  main  creditors;  and,  before 
said  sale  was  made  to  defendant,  they  offered  to  give  said  horses  to  said  two 
firms  in  payment  or  part  payment  of  their  debts,  but  said  offer  was  by  said 
firms  refused.  The  sale  to  defendant  was  made  in  good  faith  and  for  a  full 
consideration.  Afterwards  said  W.  W.  Cowell  and  Sanders  (then  defendant's 
wife)  filed  their  petition  in  insolvency,  and  plaintiff,  having  been  appointed 
assignee,  instituted  this  action  to  recover  said  horses.  The  sole  ground  of  the 
action  was  the  formal  one  that  there  was  not  an  immediate  delivery,  and  an 
actual  and  continued  change  of  possession  of  the  horses,  within  the  meaning 
of  section  3440  of  the  Civil  Code. 

The  court  below  found  that  there  was  such  delivery  and  possession,  and 
we  are  satisfied  with  the  finding.  It  seems  to  us  that  the  delivery  and 
possession  were  as  complete  as  the  nature  of  the  case  permitted.  It  can 
hardly  be  contended  that  the  respondent  should  have  driven  the  horses  away 
from  both  his  ranchos.    That  would  be  almost  the  equivalent  of  saying  that 

1  Respecting  the  change  of  possession  sufficient  to  overcome  the  presumption  of  fraud, 
as  against  the  creditors  of  the  vendor,  and  when  that  is  question  for  the  jury,  see  Stull 
v.  Weigle,  (Pa.)  8  Atl.  Rep.  578 ;  Dodge  v.  Jones,  (Mont.)  ante  707 ;  Young  v.  Poole,  (Cal.) 
13  Pac.  Rep.  492;  Cook  v.  Rochford,  (Cal.)  12  Pac.  Rep.  568,  and  note. 
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he  should  have  put  himself  out  of  the  actual  possession  fn  order  to  hare  kept 
himself  within  the  legal  possession.  We  do  not  see  that  the  intermarriage 
of  the  respondent  with  one  of  his  vendors  materially  alters  the  case,  there  be- 
ing no  charge  of  actual  fraud. 

Appellant  assigns  as  error  the  admission  of  testimony  showing  that  re- 
spondent's vendors  offered  the  horses  to  certain  creditors  other  than  the  re- 
spondent, and  the  refusal  of  such  creditors  to  take  them.  That  testimony, 
however,  tended  to  show  only  that  in  the  sale  to  respondent  there  was  no 
actual  fraud  or  intent  to  defraud;  and,  as  appellant  admitted  expressly  at  the 
trial  that  there  was  no  actual  fraud,  and  that  he  relied  solely  on  the  con- 
structive fraud  which  arose  from  deficient  delivery  and  possession,  we  do  not 
see  how  he  could  have  been  injured  by  such  testimony. 

Judgment  and  order  denying  motion  for  new  trial  affirmed. 

We  concur:    Shabpstein,  J.j  Thornton,  J. 

73  Cal.  208  * 

Reid  v.  Reid.    (No.  11,789.) 

(Supreme  Court  of  California.    August  19,  1887.) 

Evidence— Stenographer's  Transcripts-Testimony  in  Former  Case. 

The  plaintiff  was  permitted,  by  virtue  of  Code  Civil  Proc.  Cal.  g  273,  which  pro- 
vides that  "the  report  of  the  official  reporter,  *  *  *  when  certified  as  being  a 
correct  transcript  of  the  proceedings  in  the  case,  shall  be  prima  facie  a  correct  state- 
ment of  such  proceedings,'*  to  introduce  the  stenographers  transcript  of  evidence 
given  by  the  defendant  in  another  suit.  Held,  that  this  section  did  not  make  the 
transcript  itself  admissible  in  evidence. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  San  Joaquin  county;  Swinnerton,  Judge. 
L.  W.  Elliott  and  /.  C.  Campbell,  for  appellant.    John  H.  Hall,  for  re- 
spondent. 

Hatne,  C.  In  order  to  contradict  the  defendant  upon  a  material  point, 
the  plaintiff  was  permitted,  against  objection,  to  introduce  the  stenographer's 
transcript  of  evidence  given  by  the  defendant  in  a  different  suit.  This  tran- 
script, which  does  not  appear  from  the  record  to  have  ever  been  filed,  was 
certified  by  the  stenographer  "to  be  a  true  and  correct  transcription  from  my 
short-hand  notes  taken  in  the  trial  of  said  cause. "  The  stenographer  was  not 
examined  as  a  witness,  but  the  transcript  was  admitted  on  the  faith  of  the 
certificate.  The  question  is  whether  the  paper  was  legal  evidence  of  what  the 
defendant  said  on  the  former  trial. 

So  far  as  we  have  been  able  to  ascertain,  this  precise  question  has  not  been 
decided  in  this  state.  In  People  v.  Woods,  43  Cal.  176,  it  was  sought  to  use 
the  reporter's  notes  as  a  record  on  appeal.  The  decision  was  that  they  could 
not  be  so  used,  because  a  record  on  appeal  imported  absolute  verity,  and  the 
notes  were  only  prima  facie  evidence.  In  Meyer  v.  Roth,  51  Gal.  582,  the 
notes  were  sought  to  be  introduced,  not  as  evidence  of  an  admission,  or  in 
contradiction  of  what  had  been  sworn  to,  but  as  original  evidence  of  the  fact 
in  dispute;  but  the  witness  who  had  testified,  being  alive  and  within  the 
state,  this  was  not  permitted ;  the  decision  did  not  touch  the  point  that  the 
notes  were  not  evidence  of  what  the  witness  had  said,  but  was  that  what  the 
witness  had  said  was  not  evidence  of  the  fact  in  dispute.  In  People  v.  Lee 
Fat,  54  Cal.  529,  the  witness  whose  testimony  was  sought  to  be  introduced 
could  not  speak  English,  and  the  testimony  was  given  through  an  interpreter. 
The  decision  was  that  what  the  reporter  had  taken  down  was  not  what  the 
witness  had  said,  but  was  what  the  interpreter  had  said  he  had  said,  and  was 
therefore  hearsay.  And  People  v.  Ah  Yute,  56  Cal.  120,  followed  the  preced- 
ing case,  and  laid  down  the  same  rule.  In  People  v.  Chung  Ah  Chue,  57  CaL 
Cal.Rep.  12-15  P.— 60 
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568,  the  decision  turned  on  the  construction  of  section  686  of  the  Penal  Code, 
and  is  not  applicable  to  cases  to  which  that  section  does  not  apply.  And 
People  v.  Qurise,  59  Gal.  344,  simply  followed  the  preceding  case.  In  Hicks 
v.  Lovell,  64  Cal.  22,  the  admission  of  the  reporter's  notes  of  what  the  witness 
had  sworn  to  was  sustained  on  the  ground  that  "no  objection  was  made  to 
the  transcript  as  evidence  of  his  testimony."  In  People  v.  Cunningham,  66 
Cal.  672,  4  Pac.  Rep.  1144,  and  6  Pac.  Bep.  700,  846,  only  two  justices  con- 
curred in  the  opinion,  and  they  placed  their  opinion  on  the  ground  of  "the 
admissions  of  the  defendant's  counsel. "  The  decisions  of  the  court,  therefore, 
do  not  cover  the  precise  question. 

By  the  common  law  there  can  be  no  doubt  but  that  the  evidence  was  inad- 
missible; for  the  document  amounts  to  a  mere  certificate  of  the  reporter  that 
the  evidence  had  been  Riven.  It  had  not  the  sanction  of  an  oath.  The  oath 
of  office  is  not  an  oath  in  the  cause.  As  said  by  Tilghman,  C.  J.,  in  Miles  v. 
O'Hara,  4  Bin.  110,  concerning  the  notes  of  a  judge:  "It  is  refining  too  much 
to  say  that  he  takes  his  notes  under  the  obligation;  nor  is  that  the  oath  which 
the  law  requires  to  verify  a  fact"  Moreover,  there  was  no  opportunity  for 
cross-examination.  These  principles  have  been  applied  in  analogous  cases. 
Thus  it  has  been  held  that  the  judge's  notes  are  not  admissible.  Miles  v. 
O'Hara,  above  cited;  Schafer  v.  Schafer,  93  Ind.  586.  86  of  the  minutes  of 
a  referee.  Mott  v.  Ramsay,  92  N.  C.  152.  So  of  the  notes  of  a  committing 
magistrate.  State  v.  Collins,  82  Iowa,  86.  So  of  the  notes  of  a  coroner. 
Bass  v.  State,  29  Ark.  142.  And  so  of  the  notes  of  a  stenographer.  Lips- 
comb v.  Lyon,  19  Neb.  511,  27  N.  W.  Bep.  731.  Compare  Rounds  v.  State, 
57  Wis.  52, 14  BT.  W.  Bep.  865. 

If,  therefore,  the  notes  are  admissible,  it  must  be  by  virtue  of  some  statute. 
The  statute  which  is  claimed  to  cover  the  case  is  section  273  of  the  Code  of 
Civil  Procedure,  which  is  as  follows: 

44  Sec.  273.  The  report  of  the  official  reporter  or  official  reporter  pro  tem- 
pore of  any  court,  duly  appointed  and  sworn,  when  written  out  in  long-hand 
writing,  and  certified  as  being  a  correct  transcript  of  the  testimony  and  pro- 
ceedings in  the  case,  shall  be  prima  facie  a  correct  statement  of  such  testi- 
mony and  proceedings. w 

But  this  statute  does  not  say  that  the  transcript  shall  be  legal  evidence  of 
any  fact.  It  simply  says  that  it  is  prima  fade  correct.  The  two  propositions 
do  not  seem  to  be  identical*  There  are  many  things  which  are  not  only  pre- 
sumably but  demonstrably  correct,  but  which  are,  nevertheless,  not  legal  evi- 
dence. Moreover,  the  notes  are  only  prima  facie  correct.  If  the  reporter 
had  been  called  and  had  testified  on  his  examination  in  chief  that  the  tran- 
script was  correct,  it  would  have  to  be  taken  at  that  stage  as  prima  facie  cor- 
rect. But  the  opposite  party  would  have  bad  the  right  to  cross-examine  him, 
before  proceeding  further,  to  show  its  incorrectness,  and  possibly  would  have 
succeeded  in  eliciting  something  which  would  have  shown  such  incorrectness. 
And  to  make  the  document  itself  admissible  upon  the  faith  of  the  certificate 
would  deprive  the  party  of  this  right  of  cross-examination,  which  the  author- 
ities agree  is  one  of  the  most  important  tests  of  truth.  But  even  if  the  re- 
porter could  have  stood  the  test  of  cross-examination,  and  the  result  of  bis 
whole  testimony  had  been  that  the  transcript  was  correct,  we  do  not  think 
that  the  transcript  would  have  been  admissible  except  in  connection  with  the 
testimony  of  the  reporter.  The  unfiled  transcript  is  certainly  not  a  public 
record,  but  must  be  put  upon  the  footing  of  a  private  memorandum;  and, 
having  been  written  up  we  do  not  know  when,  it  was  not  admissible  as  part 
of  the  res  gesta;  as  to  which  see  Severance  v.  Lombardo,  17  Cal.  57;  Sill  v. 
Reese,  47  Cal.  342.  This  being  the  case,  the  transcript  could  at  most  have 
been  used  to  refresh  the  memory  of  the  witness.  And  the  general  rule  with 
reference  to  the  admissibility  of  papers  used  to  refresh  the  memory  of  a  wit- 
ness is  stated  by  Cowan  &  Hi}]  in  their  notes  to  Phillips  on  Evidence  as  fol- 
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lows:  "He  will  not  be  permitted  to  read  his  notes  or  memoranda  to  the  Jury, 
nor  can  they  be  admitted  as  evidence  to  the  jury  in  any  sense."  1  Phill.  Er. 
(4th  Amer.  Ed.)  586,  note  170.  This  general  rule  seems  to  be  embodied  in 
the  Code  of  Civil  Procedure,  for,  after  providing  that  the  adverse  party  may 
read  the  memorandum  to  the  jury,  it  has  the  following:  "So,  also,  a  witness 
may  testify  from  such  a  writing,  though  he  retain  no  recollection  of  the  par- 
ticular facts. "    Code  Civil  Proc.  §  2047. 

We  think,  therefore,  that  section  273  does  not  make  the  transcript  itself  ad* 
missible  in  evidence.  Nor  is  this  to  be  regretted.  For  the  provision  is  so 
unlimited  as  to  open  the  door  to  gross  frauds  if  the  construction  contended 
for  should  be  given  to  it.  There  is  no  requirement  that  the  notes  shall  be 
filed.  Either  parly  to  the  action  in  which  they  are  taken,  or  the  judge,  may 
require  them  to  be  filed.  But  in  practice  this  option  is  hardly  ever  exercised. 
Consequently  there  is  nothing  by  which  their  incorrectness  may  be  shown. 
Moreover,  there  is  no  limit  to  the  time  within  which  the  certificate  may  be 
given.  From  the  absence  of  words  of  limitation  in  this  regard,  and  from 
the  fact  that  the  official  reporter  is  placed  in  the  same  category  with  the  re- 
porter pro  tempore  f  it  would  seem  that  he  may  give  his  certificate  after  ceas- 
ing to  be  reporter,  even  10  or  20  years  after,  and  the  result  would  be  that  a 
party  might  find  himself  confronted  with  a  certificate  as  to  what  had  been 
said  in  another  cause,  perhaps  between  other  parties,  a  long  time  previously, 
and  have  nothing  of  record  by  which  he  could  disprove  it,  and  possibly  be  un- 
able to  find  a  trace  of  the  person  who  had  given  the  certificate.  Part  of  the 
ground  upon  which  public  documents,  or  copies  thereof,  are  admissible,  is  the 
publicity  of  the  subject-matter.  1  Greenl,  Ev.  §  483.  And  where  a  certifi- 
cate is  admissible  it  is  a  material  circumstance  that  it  was  not  made  long  after 
the  fact.    Gaines  v.  Relf,  12  How.  535. 

But  what  meaning  is  to  be  given  to  the  statute?  Speaking  of  the  act  of 
1867-68,  which  went  further  than  the  Code,  (because  it  provided  that  the 
notes  should  be  prima  facie  evidence,)  Wallace,  J.,  delivering  the  opin- 
ion in  People  v.  Woods,  above  cited,  said:  "This  proceeding  evidently  refers 
to  the  proceedings  to  be  had  in  the  court  below  upon  settlement  of  statements, 
allowance  of  bills  of  exception,  etc."  If  the  framers  of  the  section  had  any 
other  purpose  in  view  it  cannot  be  gathered  from  their  language. 

We  therefore  advise  that  the  judgment  and  order  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:    Belcher,  C.  C. ;  Foote,  C. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  reversed,  and  cause  remanded  for  a  new  trial, 

2  Cal.  TJnrep.  788  " 

People  v.  Pabvttt  and  others.    (No.  11,929.) 

(Supreme  Court  of  California.    August  28, 1887.) 

1.  Constitutional  Law— Title  of  Statute—  Amending  Act— Subject. 

tinder  Const.  Cal.  J  24,  art.  4,  providing  that  "Every  act  shall  embrace  but  one 
subject,  which  subject  shall  be  expressed  in  its  title,"  the  act  of  1880,  entitled  "An 
act  to  amend  section  3481  of  the  Political  Code,"  is  constitutional,  as  a  statute  to 
be  amended  may  be  the  ••  subject"  of  au  amending  act. 

i.  Swamp  Lands— Reclamation  District—  New  District. 

Pol.  Code  Cal.  }  3481,  provides  that  the  requisite  number  of  owners  of  ••  lands 
within  any  reclamation  or  swamp-land  district,  and  in  which  the  lands  have  not 
been  reclaimed,  may  have  said  body  of  lands  set  off  from  such  district."  Held,  that 
this  did  not  repeal  the  prior  laws,  or  affect  the  assessment  proceedings  thereunder, 
and  applied  to  all  future  cases,  whether  the  existing  district  was  organised  under 
the  Code  or  not. 
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Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Sacramento  county;  McFarland,  Judge. 

Action  by  the  people,  in  the  nature  of  a  quo  warranto*  against  the  defend- 
ants, for  claiming  the  so-called  reclamation  district  No.  366  to  be  a  legal  dis- 
trict. The  defendants,  prior  to  the  suit,  had  procured  a  district  known  as 
district  No.  366  to  be  carved  out  of  and  set  off  from  district  No.  3,  which 
latter  was  organized  under  the  act  of  March  28,  1868.  By  the  judgment  of 
the  court  below,  the  defendants  were  ousted  from  the  franchise  of  governing 
as  a  legal  district  the  lands  within  its  limits;  the  effect  of  the  decision  being 
to  replace  those  lands  under  the  jurisdiction  of  district  No.  3.  The  contest 
in  the  trial  court  hinged  on  section  3481,  Pol.  Code,  and  upon  its  amend- 
ment as  enacted  April  15,  1880;  that  is,  whether  the  defendants  could  avail 
themselves  of  that  section  ef  the  Political  Code  so  as  to  disestablish  and  dis- 
member a  district  formed  prior  to  the  Code,  under  a  distinctive  statute* 

McKune  &  George,  for  appellants.     G.  W.  Gordon,  for  respondents. 

H  ayne,  C.  The  main  question  argued  in  this  case,  and  the  one  upon  which 
we  think  the  decision  must  turn,  is  whether  the  act  of  1880,  entitled  "An  act 
to  amend  section  3481  of  the  Political  Code,"  is  in  violation  of  section  24  of 
article  4  of  the  constitution,  which  provides  that  "Every  act  shall  embrace 
but  one  subject,  which  subject  shall  be  expressed  in  its  title.  *  *  *"  It 
is  not  contended  that  the  act  embraced  more  than  one  subject.  The  objection 
is  that  no  subject  is  expressed;  and  the  argument  is  that  a  section  of  the  Po- 
litical Code  is  not  a  subject,  but  is  a  mere  reference  to  where  the  subject  may 
be  found. 

The  reason  of  the  requirement  that  the  subject  shall  be  expressed  is  to  pre- 
vent legislators  being  entrapped  by  false  titles.  Kurtz  v.  People,  83  Mich.  282; 
Boydv.  State,  53  Ala.  605;  Hannibal  v.  Marion,  69  Mo.  575;  Robinson  v.  Skip- 
worth,  23  Ind.  317 ;  Commissioners  of  Marion  v.  Commissioners  of  Harvey,  26 
Kan.  197;  Howell  v.  State,  71  Ga.  227.  This  reason  does  not  require  the  title 
to  give  the  substance  of  the  bill.  To  gi  ve  the  substance  of  the  bill  would  be  to 
make  the  title  almost  as  cumbrous  as  the  bill  itself,  which  would  tend  to  defeat 
rather  than  to  accomplish  the  purpose  of  the  requirement.  It  would  be  to  make 
the  title  an  index,  abstract,  or  catalogue  of  the  contents  of  the  bill,  which  has 
been  held  to  be  unnecessary.  Montclair  v.  Ramstiell,  107  U.  S.  155,  2  Sup. 
Ct.  Rep.  391;  People  v.  Hazelwood,  116  III.  327,  6  N.  E.  Rep.  480;  Hope  v. 
Gainesville,  72  Ga.  250;  Allegheny  County  Home's  Appeal,  11  Pa.  St.  80; 
Lockhart  v.  Troy,  48  Ala.  584;  State  v.  Barrett,  27  Kan.  218;  Brewster  v. 
Syracuse,  19  N.  Y.  1 17.  Now,  if  the  purpose  was  not  to  apprise  the  legislators 
of  the  substance  of  the  bill,  it  must  have  been  to  put  them  on  inquiry  as  to 
what  was  sought  to  be  done.  And  we  think  a  title  which  shows  that  it  is 
intended  to  change  a  specific  section  of  a  specified  statute  is  sufficient  to  put 
the  legislators  on  inquiry.  This  seems  to  us  to  be  the  reasonable  construction. 
And  it  is  generally  agreed  that  the  provision  is  to  receive  a  liberal,  and  not  a 
narrow  and  technical,  construction;  which  latter  would  only  serve  to  defeat 
and  embarrass  legislation.  Stone  v.  Brown,  54  Tex.  342;  Breen  v.  Railroad 
Co.,  44  Tex.  305;  State  v.  Ranson,  73  Mo.86;  In  re  Public  Parks,  86  N.  Y. 
439,  440;  Lamed  v.  TUrnan,  110  III.  177;  Mills  v.  Charleton,  29  Wis.  410; 
McAunich  v.  Railroad  Co.,  20  Iowa,  342;  Cooley,  Const.  Um.  146. 

Nor  does  this  construction  do  violence  to  the  language  of  the  provision. 
According  to  Webster,  one  of  the  meanings  of  the  word  "subject"  is  "that 
which  is  brought  under  thought  or  examination ;  that  which  is  taken  up  for 
discussion."  Now,  is  not  the  statute  to  be  amended  or  repealed  "that  which 
is  taken  up  for  discussion?"  When,  for  example,  a  scholar  writes  an  essay 
upon  some  play  of  Shakespeare,  suggesting  an  emendation  of  the  text,  is  it 
not  proper,  and  in  accordance  with  usage,  to  say  that  the  subject  of  the  essay 
is  the  play  in  question,  and  not  the  plot,  the  scene,  the  characters,  or  the  in- 
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oidents  of  the  play?  If  it  be  said  that  the  statute  to  be  amended  is  not  the 
subject,  such  a  rule  would  in  some  cases  require  an  effect  to  be  given  to  the 
provision  beyond  that  which  its  language  imports;  for  the  provision  does  not 
require  the  title  to  express  the  subject  of  any  previous  act;  it  only  requires 
an  expression  of  the  subject  of  the  act  to  be  passed.  Now,  in  the  case  of  a 
repealing  act,  what  is  the  subject?  It  has  no  subject,  unless  the  statute  to 
be  repealed  is  its  subject,  for  it  establishes  nothing.  So  that,  if  the  statute 
to  be  repealed  is  not  a  sufficient  expression  of  its  subject,  it  would  be  neces- 
sary to  give  the  subject  of  the  statute  to  be  repealed,  which  would  be  going 
further  than  the  language  of  the  provision  requires.  Now,  if  the  statute  to 
be  repealed  is  the  subject  of  a  repealing  act,  it  would  seem  that  the  statute  to 
be  amended  may  be  the  subject  of  an  amending  act. 

We  think,  therefore,  that  the  construction  which  is  suggested  by  reason  of 
the  provision  does  not  do  violence  to  its  language,  but  accords  with  it.  And 
this  result  is  in  accordance  with  the  preponderance  of  authority.  Thus,  in 
Fleischman  v.  Walker,  91  111.  820,  the  following  title:  "An  act  to  amend 
an  act  entitled  '  An  act  in  regard  to  practice  in  courts  of  record,'  " — was  held 
to  be  sufficient.  Such  a  title  is  not  substantially  different  from  "An  act  to 
to  amend  section  —  of  the  Code  of  Civil  Procedure;"  and  the  case  is  author- 
ity for  the  sufficiency  of  the  latter  title.  So  in  State  v.  MoCracken,  42  Tex. 
384,  the  following  title:  "An  act  to  amend  an  act  entitled  'An  act  to  adopt 
and  establish  a  Penal  Code  for  the  State  of  Texas,'  approved  August  26, 
1871," — was  held  to  be  sufficient,  although  there  was  a  mistake  in  giving  the 
date  of  the  passage  of  the  Code.  So  in  Dunbar  v.  Frazer,  78  Ala.  588,  the 
following  title:  "An  act  to  amend  section  1544  of  the  Code  except  as  to  'cer- 
tain counties  specified  by  name,9  "  was  held  to  be  sufficient.  So  in  Bog  ye  v. 
State,  17  Neb.  143,  22  N.  W.  Rep.  848,  the  following  title:  "An  act  to 
amend  section  4  of  chapter  55  of  the  Compiled  Statutes  of  Nebraska,"  was 
held  to  be  sufficient.  Compare  also  State  v.  ffarrett,  39  La.  Ann.  688;  Gab- 
ling  v.  Lane.  17  Neb.  84,  22  N.  W.  Rep.  458;  John  v.Reaser,  31  Kan.  406, 
2  Pac.  Rep.  771;  Burroughs  v.  Commissioners  of  Norton,  29  Kan.  197,  198; 
Wlteeler  v.  State,  28  Ga.  10. 

These  cases  are  authority  for  the  proposition  that  the  statute  to  be  amended 
or  repealed  may  be  the  "subject"  of  an  amending  act,  and  that  is  all  that  is 
necessary  to  the  present  decision.  In  some  of  them  the  reference  to  the  act 
to  be  repealed  seems  too  vague,  and  in  that  respect  we  think  they  go  too  far. 
While  in  some  cases  the  act  might  be  such  that  a  reference  to  its  title  would 
be  sufficient,  yet  if  the  statute  is  multifarious  the  precise  part  to  be  amended 
should  be  pointed  out.  Compare  People  v.  Hills,  35  N.  Y.  452.  In  other 
words,  the  reference  should  be  specific. 

The  other  questions  raised  do  not  require  extended  notice.  If  section  8481 
is  a  valid  enactment,  we  think,  if  clear,  that  it  applies  to  all  future  cases  in 
which  the  requisite  number  of  owners  of  "lands  within  any  reclamation  or 
swamp-land  district,  and  in  which  the  lands  have  not  been  reclaimed,  desire 
to  have  said  body  of  lands  set  off  from  such  district,"  whether  the  existing 
district  was  organized  under  the  Code  or  not.  This  does  not  repeal  the  prior 
laws,  or  affect  the  assessment  proceedings  thereunder.  It  merely  relates  to 
the  creation  of  new  districts  of  a  certain  character.  The  words  "independent 
reclamation,"  in  section  8481,  seem  to  have  no  other  meaning  than  "separate 
and  distinct  reclamation."  This  is  apparent  from  section  3482,  which  provides 
for  the  liability  of  the  new  district  for  former  work. 

The  foregoing  being  the  only  questions  argued,  and  the  findings  setting 
forth  all  the  facts,  we  think  the  case  may  be  finally  disposed  of.  We  there- 
fore advise  that  the  judgment  should  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  in  favor  of  the  defendants. 

We  concur:    Belcher,  C.  C;  Foote,  C. 
v.l4p.nos.l3,14— 50 
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By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment is  reversed,  and  cause  remanded,  with  directions  to  enter  judgment  in 
favor  of  defendants. 


78  Cal.  210 

Gold  v.  Sun  Ins.  Co.    (No.  11,901.) 

(Supreme  Court  of  California.    August  24,  1887.) 

1.  Fire  Insurance— Contract  to  Renew  Policy— Action  for  Breach— Complaint. 

In  an  action  for  breach  of  a  contract  to  renew  a  policy  of  insurance,  the  com* 
plaint  alleged  the  execution  of  the  former  policy,  its  date,  the  amount  and  prop- 
erty insured,  and  that  on  a  day  named,  for  a  valuable  consideration,  defendant 
agreed  to  renew  the  policy  for  the  same  amount  and  period,  and  on  the  same  terms 
and  conditions.  Held,  that  it  sufficiently  set  forth  the  contract  of  the  parties,  and 
that  it  need  not  allege  the  terms  and  conditions  of  the  original  policy,  or  the  pay- 
ment or  satisfaction  of  the  renewal  premium. 

2.  Same— Pleading— Conditions  or  Original  Policy— Presumptions. 

In  such  an  action  the  court  cannot  presume,  in  the  absence  of  allegation  in  the 
pleadings,  that  there  were  any  terms  or  conditions  in  the  original  policy,  a  breach 
of  which  would  defeat  the  plaintiff's  right  to  recover. 
8.  Same— Proofs  or  Loss. 

Where  defendant  entered  into  a  contract  to  renew  an  insurance  policy  and  re- 
pudiated it  after  a  loss,  the  plaintiff  is  under  no  obligation  to  serve  proofe  of  lost 
as  required  by  the  original  policy. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Tehama  county;  Bratnard,  Judge. 
Rhodes  &  Barstow,  for  appellant.    John  F.  Ellison,  for  plaintiff  and  re- 
spondent. 

Foote,  C.  This  was  an  action  to  recover  from  the  defendant  the  sum  of 
$500  for  foiling  to  comply  with  a  contract  to  issue  to  the  plaintiff  a  fire  insur- 
ance policy  for  the  sum  last  mentioned.  The  complaint  was  demurred  to, 
the  demurrer  overruled,  and,  the  defendant  having  failed  to  answer  over, 
judgment  was  rendered  for  the  plaintiff  as  prayed  for,  and  from  that  this  ap- 
peal is  prosecuted.  The  demurrer  went  to  the  point  that  the  complaint  did 
not  show  facts  sufficient  to  constitute  a  cause  of  action. 

The  pleading  in  question  alleges  an  agreement  on  the  part  of  the  defendant, 
a  fire  insurance  company,  upon  a  day  certain  to  renew  a  policy  of  insurance 
upon  a  saloon,  bar-room,  fixtures,  etc,  belonging  to  the  plaintiff.  It  states 
the  date  and  amount  of  the  original  policy,  and  the  property  which  was  by  it 
insured,  its  value,  and  that  the  contract  was  for  a  renewal  of  that  policy,  upon 
the  same  property  and  for  a  like  amount.  That  relying  on  the  promise  to  re- 
new that  policy,  and  the  insurance  company  having  received  a  valuable  con- 
sideration  for  such  promise  from  the  plaintiff,  the  latter  had  not  obtained  any 
other  insurance  upon  the  property,  and  that  at  the  time  he  suffered  loss  of  it 
from  fire,  he  was  under  the  belief  that  the  defendant  had  insured  it  by  a  re- 
newal of  the  policy,  and  that  he  was  not  aware  of  the  breach  of  the  contract 
by  the  defendant  until  the  loss  had  occurred.  That  by  reason  of  that  breach, 
and  the  loss  occasioned  by  the  fire,  the  plaintiff  has  been  damaged  in  the  sum 
of  $500,  which  was  the  amount  of  the  policy  agreed  to  be  renewed,  and  that 
no  part  of  that  sum  has  been  paid. 

The  defendant  contends  that  the  demurrer  should  have  been  sustained:  (1) 
Because  the  terms  and  conditions  of  the  policy  originally  issued,  and  for  the 
renewal  of  which  the  contract  was  entered  into,  were  not  stated  in  the  com- 
plaint. (2)  That  it  was  not  averred  that  the  premium  for  the  renewal  was 
paid,  or  satisfaction  made  therefor.  (3)  That  no  proof  of  loss  was  furnished 
as  was  required  under  the  original  policy. 

In  the  first  place  we  understand  that  a  parol  contract  to  issue  a  fire  policy, 
made  by  an  insurance  company,  authorized  by  its  charter  to  issue  policies  of 
that  kind,  is  valid,  and  that  such  a  contract  can  be  enforced  by  compelling  a 
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specific  performance  by  the  company,  or  in  an  action  for  the  breach  of  the 
agreement.  And  the  question  always  is,  whether,  having  agreed  upon  the 
terms  of  the  insurance,  and  to  issue  a  policy  therefor,  the  company  is  liable 
for  the  failure  to  do  so.  Ellis  v.  Fire  Ins.  Co.,  50  N.  Y.  405-408.  The  de- 
fendant was  informed,  by  the  language  of  the  complaint,  when  the  contract 
to  renew  a  certain  policy  of  insurance  was  made,  what  was  its  subject-matter, 
for  what  amount  the  property  was  to  be  insured,  and  that  it  was  made  and 
entered  into  for  a  valuable  consideration;  thus  it  seems  to  us  that  the  terms 
of  the  contract  as  agreed  upon  were  sufficiently  stated.  A  sufficient  contract 
having  therefore  been  thus  stated  in  the  complaint,  we  cannot  presume,  in 
the  absence  of  any  such  allegation  in  the  pleadings,  that  there  were  any  terms 
or  conditions  in  the  original  policy,  a  breach  of  which  would  defeat  the  plain* 
tiff's  right  to  recover  in  this  action. 

There  does  not  seem  to  have  been  any  need  to  have  stated  that  a  premium 
was  paid,  or  the  amount  of  it,  ox  that  satisfactory  arrangements  had  been 
made  for  its  payment.  That  could  have  been  proved  under  the  allegation  that 
a  valuable  consideration  had  moved  to  the  defendant  from  the  plaintiff,  as  the 
basis  of  the  contract  to  renew  the  policy.  And  had  it  been  denied  in  an  an* 
swer  that  such  consideration  did  so  move,  the  defendant,  under  the  issue  thus 
made,  could  have  introduced  evidence  to  disprove  the  fact  that  any  such  con- 
sideration had  thus  moved. 

There  was  no  necessity  to  make  a  proof  of  loss  as  required  by  the  terms  of 
a  policy,  which  had  been  agreed  to  be,  but  never  was,  renewed,  and  which  the 
defendant,  repudiating  its  contract,  refused  to  renew.  Tayloe  v.  Fire  Ins* 
Co.,  9  How.  890. 

The  demurrer  was  therefore  properly  overruled,  and  the  Judgment  should 
be  affirmed. 

We  concur:    Belcher,  C.  0.,  Hayne,  0* 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment is  affirmed. 

78  Cal.  313  


Crossmore  *.  Page  and  another.    (No.  11,798*) 
(Supreme  Court  of  California.    August  24, 1887.) 
Pbomtssoby  Notes—Interpretation— Default. 

A  promissory  note  provided  that  "if  default  be  made  in  the  payment  of  the  in- 
terest as  above  provided,  then  this  note  shall  immediately  become  due  at  the  op- 
tion of  the  holder  thereof."  Held,  that  the  holder  was  entitled  only  to  a  reasona- 
ble time  after  default  in  which  to  exercise  his  option,  and  that  seven  months  was 
not  a  reasonable  time. 

Commissioners'  decision.    Department  2. 

Foote,  C.  This  is  an  action  to  foreclose  a  mortgage  given  to  secure  the 
payment  of  a  promissory  note  executed  by  Page  to  Rhodes,  and  by  the  latter 
indorsed  to  the  plaintiff.  The  court,  sitting  without  a  jury,  rendered  Judg- 
ment as  prayed  for  against  both  Page  and  Khodes,  but  upon  motion  duly 
made  granted  a  new  trial  as  to  Rhodes.  From  that  order  the  plaintiff  ap- 
peals. The  note,  to  secure  the  payment  of  which  the  mortgage  was  executed, 
reads  as  follows: 
"$8,i53.50.  Stockton,  Cal.,  June  80, 1884. 

"On  or  before  three  years  after  date,  without  grace,  I  promise  to  pay  to 
Alonzo  Rhodes,  or  order,  the  sum  of  eighty-one  hundred  and  fifty-three 
and  fifty  one-hundredths  dollars,  payable  only  in  gold  coin  of  the  government 
of  the  United  States,  for  value  received,  with  interest  thereon  in  like  gold 
coin,  at  the  rate  of  eight  (8]  per  cent,  per  annum  from  date  until  paid,  inter- 
est payable  annually,  and  if  not  so  paid  as  it  becomes  due  to  be  added  to  the 
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principal  and  become  a  part  thereof,  and  bear  interest  at  the  same  rate;  but 
if  default  be  made  in  the  payment  of  the  interest,  as  above  provided,  then 
this  note  shall  immediately  become  due,  at  the  option  of  the  holder  thereof. 

"0.  A.  PAaE." 
The  contract  was  that  in  case  of  default  in  the  payment  of  interest  "this 
note  shall  immediately  become  due,  at  the  option  of  the  holder  thereof."  This 
is  not  the  same  as  saying  that  the  note  shall  become  due  immediately  upon 
the  option  of  the  holder.  The  meaning  is  that  the  note  is  to  become  due  im- 
mediately upon  the  default,  at  the  option  of  the  holder.  And  this  is  a  differ- 
ent thing  from  saying  that  it  shall  become  due  seven  months  after  default  at 
the  option  of  the  holder.  The  holder  was  entitled  to  a  reasonable  time  to  ex- 
ercise his  option;  but  this  time  was  nothing  like  what  elapsed  before  the  elec- 
tion was  made.  To  allow  him  to  wait  seven  months  before  doing  anything, 
would  be  to  make  the  contract  read  that  in  case  of  default  the  holder  has  the 
option  to  make  the  note  become  due  at  an  indefinite  time  after  default,  where- 
as, what  it  says  is  that  it  shall  become  due  immediately  upon  the  default,  at 
the  option  of  the  holder,  which  is  to  be  exercised  at  furthest  within  a  reason- 
able time.  In  exercising  a  right  like  this,  the  holder  must  keep  within  the 
terms  of  his  contract.  Not  having  done  this  he  had  to  wait  until  the  next 
installment  of  interest  should  fall  due  and  remain  unpaid,  which  had  not  taken 
place  when  this  action  was  brought.  This  being  so,  it  may  well  be  presumed 
that  the  court  below  came  to  the  conclusion,  after  a  re-examination  of  the  evi- 
dence given  upon  this  point,  that  it  did  not  sustain  the  decision,  and  there- 
fore granted  a  new  trial;  and  it  is  our  opinion  that  the  order  made  in  the 
premises  was  right,  and  should  be  affirmed. 

We  concur:    Belcher,  0.  C;  Hatoe,  C. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed. 


73  Cal.  823 

People  v.  Goslaw.    (No.  20,320.) 

(Supreme  Court  of  California.    August  31, 1887.) 

Murder— Evidence— Deadly  Intent. 

On  the  trial  of  an  indictment  for  murder.  It  was  shown  that  Just  previous  to  the 
assault  defendant  was  enraged  at  deceased,  and  was  making  search  for  him ;  that 
immediately  after  defendant  entered  the  house  where  deceased  was,  heavy  blows 
were  heard,  and  defendant  was  then  pulled  away  from  deceased,  who  had  received 
on  the  head  eight  blows  apparently  with  a  heavy,  blunt  instrument,  any  one  of 
which  was  sufficient  to  cause  death.  Defendant  was  young,  large,  and  powerful, 
while  deceased  was  old  and  feeble.  Deceased  made  no  resistance,  and  gave  defend- 
ant no  provocation.    Held  sufficient  proof  of  deadly  intent. 

In  hank.    Appeal  from  superior  court,  Santa  Clara  county ;  Belden,  Judge. 
/.  H.  Campbell,  for  appellant.     Geo.  A.  Johnson,  Atty.  Gen.,  for  the 
People. 

Temple,  J.  The  defendant  was  convicted  of  the  crime  of  murder  in  the 
first  degree,  and  adjudged  to  suffer  the  death  penalty.  The  only  point  made 
is  that  there  was  no  evidence  which  could  justify  a  verdict  of  murder  in  the 
first  degree.  There  can  be  no  question  as  to  the  proof  of  malice.  There 
was  not  the  slightest  provocation,  either  by  word  or  deed,  and  the  killing  was 
most  cruel  and  brutal,  showing  plainly  an  abandoned  and  malignant  heart. 
The  only  contention  open  to  the  defendant  is  that  he  intended  to  inflict  upon 
the  deceased  a  cruel  and  unprovoked  beating,  but  did  not  intend  to  take  his 
life.  On  this  appeal  we  can  only  examine  the  evidence  to  ascertain  whether 
there  was  any  testimony  tending  to  show  that  the  assault  was  with  deadly 
intent. 
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We  think  there  is  an  abundance  of  such  proof.  The  deceased,  Henry 
Grant,  was  a  feeble  old  man,  who  had  once  been  engaged  with  the  defendant 
in  the  business  of  house-moving  at  Los  Gatos.  Grant  had  procured  some 
tools  from  a  contractor  at  San  Jose,  who  had  demanded  their  return.  De- 
fendant desired  to  get  them  from  Grant,  but  was  informed  that  the  owner 
had  sent  for  them.  Defendant  then  went  to  San  Jose  and  asked  the  owner  to 
loan  them  to  him,  but  was  refused.  At  this  he  returned  to  Los  Gatos,  where, 
late  in  the  evening,  he  was  informed  that  deceased  had  sent  the  tools  to  the 
owner  at  San  Jose.  He  became  very  angry,  and  started  to  hunt  the  deceased. 
He  made  inquiries  at  different  places  for  him,  and,  not  finding  him,  started 
for  Grant's  house,  which  was  one-half  mile  distant.  He  was  accompanied  by 
his  younger  brother.  Just  as  they  reached  the  gate  in  front  of  Grant's  house, 
defendant  was  heard  to  say:  "I  won't  hurt  him.  Oh,  no!  PU  not  hurt  him." 
The  remark  was  understood,  not  as  indicating  a  peaceful  intent,  but  as  an 
ebullition  of  rage.  The  defendant,  who  is  a  large,  powerful  man,  then  went 
into  the  house,  and  immediately  heavy  blows  were  heard.  Defendant's 
brother  rushed  into  the  house  and  pulled  defendant  away  from  the  insensible 
form  of  the  deceased,  who  had  received  eight  crushing  blows  upon  the  head, 
apparently  made  with  some  heavy,  blunt  instrument,  although  no  weapon 
was  found.  Defendant  afterwards  admitted,  in  reference  to  the  assault :  M  He 
made  no  resistance;  he  had  nothing  in  his  hand;  it  was  simply  my  damned 
temper  that  led  me  into  it." 

It  is  not  true  that  there  was  no  evidence  of  the  use  of  a  weapon;  on  the 
contrary,  the  character  of  the  wounds  indicated  that  the  injuries  were  not  in- 
flicted with  the  naked  fist.  Here  a  feeble  old  man,  assaulted  by  a  young  man, 
powerful  beyond  the  average  of  men,  was  killed  by  eight  cruel  blows  upon  his 
head,  from  which  he  never  recovers  consciousness.  And  it  appeared  that  any 
one  of  several  of  these  blows  would  have  been  sufficient  to  produce  death. 
The  old  man  had  given  no  provocation  in  the  first  place,  did  not  at  the  time 
say  or  do  anything  to  excite  the  anger  of  the  defendant,  and  made  no  resist- 
ance. Under  such  circumstances  we  cannot  say  there  was  no  evidence  to 
satisfy  the  jury  that  the  defendant  intended  the  natural  and  probable  conse- 
quences of  his  acts.    .The  judgment  is  affirmed. 

We  concur:  Searia,  C.  J.;  Patbrson,  J.;  Thornton,  J.;  MoFarland, 
J.;  MoKinstry,  J.:  Sharpstein,  J. 


78  Cal.  W 

Sullivan  and  another  ©.  Wallace  and  another.    (No.  11,661.) 
{Supreme  Court  of  Oalifornia.    August  81,  1887.) 

1.  New  Trial — Insufficient  Evidence — Discretion  of  Trial  Court. 

Where  the  court  granted  a  motion  for  a  new  trial  without  stating  its  reasons,  but 
one  of  the  grounds  of  the  motion  was  that  the  evidence  was  insufficient  to  justify 
the  findings,  and  the  record  showed  that  there  was  a  conflict  in  the  evidence  ma- 
terial to  the  issues,  held,  a  proper  exercise  of  the  discretion  of  the  court. 

2.  Same— Notice  of  Motion— Time  of  Filing. 

Where  a  notice  of  motion  for  a  new  trial  was  filed  in  the  clerk's  office  on  the  elev- 
enth day  after  the  notice  of  decision  was  served  by  mail,  and  the  record  showed 
that  the  distance  between  the  place  of  deposit  and:  place  of  address  of  the  notice 
of  decision  was  over  70  miles,  held,  under  Code  Civil  JProc  Cal.  \  1013  giving  an  ex- 
tension of  time  in  certain  cases  of  service  by  mail,  that  the  notice  of  motion  was 
filed  in  time. 
8.  Same— Power  of  Court  to  Suspend  Rules. 

A  court  may,  whenever  the  purposes  of  justice  require  it,  suspend  its  rule  requir- 
ing ex  parte  orders  to  be  served,  or  except  a  particular  case  from  its  operation. 
4.  Same — Statement  on  Motion  for— Certificate  of  Judge. 

The  certificate  of  the  judfee  who  settled  the  statement  on  motion  for  new  trial, 
carries  with  it  the  presumption  that  it  was  regularly  and  properly  done. 
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Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Sacramento  county;  John  W.  Abmstbong, 
judge. 
Ed.  M.  Martin,  for  appellants.    R.  B.  Wallace,  for  respondents. 

Foote,0.  This  is  an  action  of  ejectment;  the  plaintiffs  had  judgment,  but 
upon  motion  duly  made,  the  court  below  granted  a  new  trial*  and  from  the 
order  made  in  the  premises  this  appeal  is  taken. 

The  respondents1  motion  to  dismiss  the  appeal  should  be  denied,  as  the  affi- 
davit of  the  appellant's  counsel  shows  that  service  of  the  notice  of  appeal  was 
properly  had  on  the  attorney  of  the  former. 

The  appellants  contend  that  the  notice  of  motion  for  a  new  trial  was  not 
filed  in  the  clerk's  office  until  the  eleventh  day  after  the  notice  of  the  decision 
had  been  deposited  in  the  post-office  at  Sacramento,  postage  paid,  and  prop- 
erly directed  to  the  respondents'  attorney  of  record,  at  his  office  in  San  Fran* 
cisco.  But  it  is  shown  that  the  distance  from  Sacramento  to  San  Francisco 
is  70  miles,  and  section  1013,  Code  Civil  Proc.,  with  reference  to  the  service 
of  such  a  notice  as  that  of  the  decision  in  a  case  is  as  follows:  "In  case  of 
service  by  mail,  the  notice  or  other  paper  must  be  deposited  in  the  post-office, 
addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  office  or  place  of 
residence,  and  the  postage  paid.  The  service  is  complete  at  the  time  of  the 
deposit,  but  if  within  a  given  number  of  days  after such  service  a  right  map 
be  exercised,  or  an  aot  is  to  be  done  by  the  adverse  party \  the  time  within 
which  such  right  may  be  exercised,  or  act  be  done,  is  extended  one  day  for 
every  twenty-Jive  miles  distance  between  the  place  of  deposit  and  the  place  of 
address,  such  extension,  however,  not  to  exceed  ninety  days  in  all." 

Here  the  act  to  be  done  by  the  adverse  party,  after  the  service  of  notice  of 
decision,  was  the  filing  and  serving  of  the  notice  of  intention  to  move  for  a 
new  trial,  and  as  it  appears  by  the  record  that  the  distance  between  the  place 
of  deposit  and  the  place  of  address,  as  regards  the  first  notice,  was  70  miles, 
the  attorney  for  the  appellants  had  12  days  from  date  of  the  deposit  of  the  first 
notice  in  the  post-office  at  Sacramento,  within  which  to  file  and  serve  the  no- 
tice of  motion;  that  is,  until  the  twelfth  day  of  January,  1885,  and  it  was  filed 
and  served  one  day  before  that  time. 

The  appellants  also  argue  that  the  statement  on  motion  for  a  new  trial 
should  not  have  been  settled,  because  of  the  fact  that  it  was  not  served  as  re? 
quired  by  law.  The  certificate  of  the  judge  who  settled  the  statement  carries 
with  it  the  presumption  that  it  was  regularly  and  properly  done,  for  "in  the 
absence  of  anything  appearing  to  the  contrary,  the  legal  intendment  would 
arise,  from  the  fact  of  the  bill  being  signed  by  the  judge,  that  the  same  was 
done  regularly."  People  v.  Martin,  6  Cal.  477;  Hayne,  New  Trials,  §  146; 
Valentine  v.  Stetmrt.  15  Cal.  396;  Young  v.  Rosenbaum,  39  Cal.  646.  The 
statement  contains  nothing  sufficient  to  overcome  this  presumption.  It  is 
claimed,  however,  in  opposition  to  this  view,  that  the  trial  judge  illegally  ex- 
tended the  time  within  which  to  settle  the  statement,  because  a  copy  of  the 
order  made  in  the  premises  was  not  served  on  the  attorney  of  the  opposite  par- 
ties according  to  a  rule  of  the  court  requiring  that  to  be  done  in  the  case  of  the 
making  of  all  ex  parte  orders.  "  Rules  of  court  are  but  a  means  to  accomplish 
the  ends  of  justice,  <  and  it  is  always  in  the  power  of  the  court  to  suspend  its 
own  rules  or  to  except  a  particular  case  from  their  operation,  whenever  the 
purposes  of  justice  require  it.'"  Pickett  v.  Wallace,  54  Cal.  148.  In  this 
case  the  trial  judge  seems  to  have  followed  the  rule  thus  laid  down.  The 
court  below  granted  the  motion  for  a  new  trial,  and  set  aside  the  judgment, 
but  did  not  state  any  reason  for  its  action  in  the  premises.  One  of  the  grounds, 
however,  specified  and  relied  on  by  the  moving  party,  was  that  the  evidence 
was  insufficient  to  justify  the  findings,  and  the  record  shows  that  a  conflict 
did  exist  in  the  evidence  material  to  the  issues  raised  by  the  pleadings,  hence 
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we  can  see  do  abuse  of  the  discretion  vested  in  that  tribunal  in  making  the 
orders  appealed  from,  and  they  should  be  affirmed. 

We  concur:    Belcher,  C.  0.;  Hayne,  0. 

By  ttie  Court,    Tor  the  reasons  given  in  the  foregoing  opinion  the  or- 
ders are  affirmed. 


7S  Cal.  88* 

Bell,  Adm'r,  etc.,  v.  Hudson  and  others,  Ex'rs,  etc.    (No.  12,041.) 

(Supreme  Court  of  California.    August  30,  1887.) 

1.  Partnership— Accounting— Delay  in  Bringing  Suit. 

Where,  in  a  suit  tor  an  accounting  brought  by  the  administrator  of  a  deceased 
partner,  appointed  25  years  after  his  decease,  against  the  executors  of  the  surviving 
partner,  also  deceased,  the  complaint  shows  that  the  surviving  partner  continued 
m  the  individual  possession  of  all  the  real  and  personal  property  of  the  partner- 
ship, and  managed  and  disposed  of  the  same  as  he  saw  fit,  for  25  years  after  his 
partner's  decease,  and  fails  to  allege  that  the  heirs  of  plaintiff's  decedent  had 
not  knowledge  of  the  proceedings  of  defendant's  decedent,  or  that  there  was  any 
impediment  to  their  action,  a  demurrer  to  the  complaint  will  be  sustained  on  the 
ground  of  staleness. 

8.  Sams. 

In  such  a  case  an  allegation  in  the  complaint  that  the  real  estate  had  at  all  times 
stood,  and  still  did  stand,  in  the  name  of  the  partners,  will  not  avail  to  save  the 
action  as  to  the  real  estate,  as  the  action  cannot  be  regarded  either  as  one  for  par- 
tition, ejectment,  or  for  mesne  profits. 

Commissioners'  decision.    Department  2. 
Appeal  from  superior  court,  Yuba  county;  Keyser,  Judge. 
Hundley  &  Gale  and  A.  F.  Jones,  for  appellant,     W.  Q.  Murphy  and  W.  C. 
Belcher,  for  respondents. 

Haykb,  0.  According  to  the  complaint,  the  material  tacts  are  as  follows: 
In  1849,  John  A.  Bell  and  William  M.  Bell  became  partners  "in  the  business 
of  buying  and  selling  stock  and  the  purchase  of  real  and  personal  property." 
The  business  was  carried  on  until  the  death  of  John  A.  Bell,  in  1859,  at 
which  time  there  was  on  hand  belonging  to  the  firm,  "a  large  amount  of  per- 
sonal property,  consisting  of  stock  cattle,  beef  cattle,  horses  and  mares,  of 
the  estimated  value,  as  plaintiff  is  informed  and  believes  to  be  true,  of  050,- 
000,  real  estate  situated  in  the  county  of  Sutter  and  state  of  California,  and 
in  the  county  of  Westmoreland,  state  of  Pennsylvania,  of  the  estimated  value, 
as  plaintiff  is  informed  and  believes  to  be  true,  of  010,000;  which  said  real 
estate  has  at  all  times  since  the  same  was  acquired  and  still  does  stand  in 
the  names  of  said  partners,  John  A.  and  Wm.  M.  Bell,  together  with  notes 
and  other  demands  of  the  estimated  value  of  over  010,000,  as  plaintiff  is  like- 
wise informed  and  believes  to  be  true,  besides  other  property  to  the  plaintiff 
unknown . "  No  administration  was  had  upon  the  estate  of  John  A.  Bell  until 
June  3,  1885,  when  the  plaintiff  was  appointed  administrator.  In  the  mean 
time  "and  up  to  the  third  day  of  June,  A.D.  1885,  the  said  William  M.  Bell  has 
continued,  and  did  continue,  individually  in  the  possession  of  the  whole  of  said 
real  and  personal  property,  and  to  manage  and  carry  on  said  business,  and 
dispose  of  said  property,  and  to  collect  the  debts  and  things  in  action,  and 
to  manage  and  control  all  the  property  in  anywise  belonging  to  said  partner- 
ship, and  during  the  time  aforesaid  used  the  said  property  i  n  any  manner  he  saw 
fit,  and  has  sold  and  disposed  of  said  property,  and  changed  it  into  other 
property,  and  realized  thereon  large  sums  of  money,  the  amount  of  which 
plaintiff  does  not  know  and  cannot  ascertain."  It  is  not  alleged  that  the 
heirs  of  John  A.  Bell  were  ignorant  of  thefee  proceedings  on  the  part  of  Will- 
lam  M.  Bell,  or  that  there  were  any  impediments  to  the  prosecution  of  thei4« 
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claims,  or  that  they  made  any  demand  upon  him,"  or  in  any  way  asserted  their 
claims  during  his  life-time.  He  died  on  June  3,  1885,  and  the  defendant* 
were  appointed  executors  of  his  will.  The  complaint  goes  on  to  allege  that 
"the  said  plaintiff  has  requested  and  demands  of  the  said  defendants  a  state- 
ment and  account  of  said  copartnership  transactions,  which  the  said  defend- 
ants have  neglected  and  refused  to  give ;  and  that  he  demanded  of  the  said 
defendants  that  they  deliver  over  all  property  due  arid  owing,  belonging, 
or  coming  to  him  as  administrator  of  the  estate  of  John  A.  Bell,  deceased, 
and  that  they  pay  over  to  him  as  such  administrator,  all  sums  of  money  as 
were  due  to  the  estate  of  John  A.  Bell,  deceased,  as  his  part  of  said  partnership 
assets  and  property,  which  they  have  likewise  failed  to  do."  The  prayer  is 
for  an  accounting  and  for  general  relief. 

The  court  below  sustained  a  demurrer  to  the  complaint,  and,  the  plaintiff 
not  amending,  final  judgment  was  entered  in  favor  of  the  defendants.  Two 
grounds  are  urged  in  support  of  the  judgment.  It  is  argued,  in  the  first 
place,  that  the  claim  is  barred  by  the  statute  of  limitations,  and  in  the  second 
place  that  the  claim  is  so  stale  that  a  court  of  equity  will  refuse  to  enforce  it. 

1.  In  the  view  we  take  of  the  case,  it  is  unnecessary  to  pass  upon  the  first 
question.  Assuming  in  favor  of  the  plaintiff  what  we  are  incli  ned  to  think  is 
true,  viz.,  that  the  trust  is  not  one  of  those  implied  trusts  against  which  the 
statute  runs,  we  think  that  so  far  as  the  claim  for  relief  is  founded  upon  the 
partnership  transaction  it  is  stale,  and  that  a  court  of  equity  will  not  aid  its 
enforcement.  This  is  a  defense  peculiar  to  courts  of  equity,  and  applies  al- 
though no  statute  of  limitations  governs  the  case.  Harwood  v.  Railwad 
Co,,  17  Wall.  81;  Sullivan  v.  Portland,  94  U.  S.  811;  Godden  v.  Kimmell, 
99  U.  S.  201;  Sheldon  v.  Rockwell,  9  Wis.  181;  Harrison  v.  Gibson,  23  Grat. 
224;  Stout  v.  Seabrook,  30  N.  J.  Eq.  189,  190;  In  re  Neilley,  95  N.  Y.  390; 
Groenendyke  v.  Coffeen,  109  111.  329;  2  Story  Eq.  Jur.  §  1520.  It  is  not  the 
same  thing  as  equitable  estoppel,  although  it  has  been  termed  a  quasi  estoppel, 
(2  Pom.  Eq.  Jur.  §§  816,  817,)  and  hence  the  rules  governing  equitable  es- 
toppel (see  Boggs  v.  Mining  Co,,  14  Cal.  279)  do  not  apply.  The  ground  of 
the  doctrine  was  stated  by  Taney,  0.  J.,  delivering  the  opinion  of  the  su- 
preme court  of  the  United  States  in  McKnight  v.  Taylor*  1  How.  168,  as  fol- 
lows: "We  do  not  found  our  judgment  upon  the  presumption  of  payment, 
for  it  is  not  merely  on  presumption  of  payment,  or  in  analogy  to  the  statute 
of  limitations,  that  a  court  of  chancery  refuses  to  lend  its  aid  to  stale  demands. 
There  must  be  conscience,  good  faith,  and  reasonable  diligence  to  call  into 
action  the  powers  of  the  court.  In  matters  of  account,  where  they  are  not 
barred  by  the  act  of  limitations,  courts  of  equity  refuse  to  interfere,  after  a 
considerable  lapse  of  time,  from  considerations  of  public  policy,  and  from  the 
difficulty  of  doing  entire  justice  when  the  original  transactions  have  become 
obscure  by  time,  and  the  evidence  may  be  lost." 

The  principal  foundations  of  the  doctrine  are  acquiescence  and  lapse  of 
time.  But  other  circumstances  will  be  taken  into  consideration.  Thus  it  is 
a  material  circumstance  that  the  claim  was  not  made  until  after  the  death  of 
those  who  could  have  explained  the  transaction.  See  Mooers  v.  White,  6 
Johns.  Ch.  368;  Barnes  v.  Taylor,  27  N.  J.  Eq.  259;  German  Seminary  v. 
Kiefer,  43  Mich.  Ill,  4  N.  W.  Rep.  636;  Bolton  v.  Dickens,  4  Lea,  577; 
Hatcher  v.  Hall,  77  Ya.  578.  So  it  has  been  held  that  a  change  in  the  value 
and  character  of  the  property  may  be  material.  Bliss  v.  Prichard,  67  Mo. 
187;  Allen  v.  Allen,  47  Mich.  79,  10  MT.  W.  Bep.  113.  But  as  stated  by  Da- 
vis.  J.,  in  McQuddy  v.  Ware,  20  Wall.  19:  "There  is  no  artificial  rule  on 
such  a  subject,  but  each  case  as  it  arises  must  be  determined  by  its  own  par. 
ticular  circumstances."  In  other  words,  the  question  is  addressed  to  the 
sound  discretion  of  the  chancellor  in  each  case.  Brown  ▼.  Buena  Vista,  95 
U.  S.  160;  JRayner  v.  Pearsall,  3  Johns.  Ch.  586;  Landrum  v.  Union  Bank, 
63  Mo.  56. 
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The  following  decisions  are  instances  of  the  application  of  the  rule  to  facts 
si milar  to  the  facts  of  the  case  u  nder  consideration.  In  Qroenendyke  v.  Coffeen, 
109  111.  339,  which  was  a  suit  by  the  heirs  of  the  deceased  partner  for  an  ac- 
counting, it  was  held  that  a  delay  of  16  years  rendered  the  claim  stale.  In 
Codman  v.  Rogers,  10  Pick.  119,  which  was  a  suit  for  an  accounting  brought 
by  the  representatives  of  the  deceased  partner  against  the  representatives  of 
the  surviving  partner,  it  was  held  that  a  delay  of  17  years  rendered  the  claim 
stale.  In  Harris  v.  Hillegass,  66  Cal.  79,  4  Pac.  Rep.  987,  which  was  a  sim- 
ilar case,  it  was  held  that  a  delay  of  somewhat  over  20  years  rendered  the 
claim  stale.  And  like  decisions  were  made  in  Ray  v.  Bogart,  2  Johns.  Cas. 
432,  and  Harlow  v.  Lake  Superior  Co.,  41  Mich.  584,  2  N.  W.  Rep.  913. 
And  in  McEwen  v.  Gillespie,  3  Lea,  205,  which  was  a  similar  case,  it  was 
held  that  a  delay  of  21  years  rendered  the  claim  stale. 

Now,  in  the  present  case,  the  complaint  does  not  allege  that  the  heirs  of 
Join  A.  Bell  had  not  knowledge  of  the  proceedings  of  William  M.  Bell,  or  that 
there  was  any  impediment  to  their  action,  and  consequently  it  must  be  pre* 
sumed  that  they  had  such  knowledge,  and  that  there  were  no  such  impedi- 
ments. Marsh  v.  Whitmore,  21  Wall.  184, 185;  McQuddy  v.  Ware,  20  Wall. 
19 ;  Harwood  v.  Railroad  Co.,  17  Wall.  81.  Such  being  the  case,  we  think  that 
the  fact  that  they  delayed  the  assertion  of  their  claim  until  the  death  of  the 
surviving  partner,  a  period  of  25  years,  is  sufficient  to  make  their  claim  stale. 

It  is  contended,  however,  that  this  question  cannot  be  raised  on  demurrer. 
But  the  preponderance  of  authority  (and  we  think  the  better  reason)  is  to  the 
effect  that  it  can.  Lansdale  v.  Smith,  106  U.  S.  392,  1  Sup.  Gt.  Rep.  350; 
Bliss  v.  Priehard,  67  Mo.  189,  190;  Shorter  v.  Smith,  56  Ala.  210.  The  de- 
fense is,  in  substance,  that  the  bill  does  not  show  equity;  or,  in  the  language 
of  our  statute,  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  was  one  of  the  grounds  of  the  demurrer;  and  if  it 
had  not  been  it  would  not  have  been  waived,  but  could  be  taken  at  any  time. 
Code  Civil  Proc.  §  434.  We  think,  therefore,  that  so  far  as  the  claim  for  re- 
lief is  founded  on  the  partnership  transactions  a  court  of  equity  will  not  en- 
force it. 

2.  But  the  complaint  alleges  that  the  real  property  "has  at  all  times  since 
the  same  was  acquired  and  still  does  stand  in  the  names  of  said  partners,  John 
A.  and  William  M.  Bell."  Does  this,  in  connection  with  the  other  allega- 
tions, state  a  cause  of  action  of  any  kind?  We  think  not.  The  action  can- 
not be  considered  as  for  partition  between  co-tenants,  because  the  administra- 
tor is  not  a  co-tenant,  and  cannot  bring  such  an  action.  Freem.  Co-Tenancy, 
§  454.  It  cannot  be  treated  as  an  action  of  ejectment  between  co-tenants, 
because  what  is  alleged  does  not  amount  to  an  averment  of  ouster,  (Car pen* 
tier  v.  Webster,  27  Cal.  561;  Carpentier  v.  Mendenhall,  28  Cal.  487;)  and  it 
cannot  be  treated  as  an  action  for  mesne  profits,  because  (if  for  no  otner  rea- 
son) there  is  no  averment  that  the  use  of  the  land  was  of  any  value. 

We  see  no  aspect  in  which  the  complaint  states  a  cause  of  action,  and  we 
therefore  advise  that  the  judgment  be  affirmed. 

We  concur:    Belcher,  C.  C. ;  Foote,  C. 

By  the  Cottbt.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment  is  affirmed. 
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Turner  t>.  White  and  another. 

(Supreme  Oourt  of  Oalifornia..    Aogost  81, 1887.) 

1.  Pleading— Complaint — Conclusions  of  Law — Allegation  of  Ownership. 

The  complaint  in  an  action  to  quiet  title  alleged  that  the  property  in  controversy 
belonged  to  one  of  the  defendants  at  a  certain  date;  that  execution  proceedings 
were  had  against  him  and  the  property  sold  and  conveyed  by  the  constable;  "that 
by  virtue  of  the  deed  of  conveyance  from  said  constable,  plaintiff  became  seized  of 
and  ever  since  has  been  seized  of  and  the  owner  of  said  premises,  and  entitled  to  the 
possession  thereof."  Held,  that  this  was  not  an  averment  of  unqualified  owner- 
ship in  the  plaintiff,  but  a  mere  conclusion  of  law,  upon  which  no  issue  could  be 
based. 

2.  Quieting  Title— Evidence  of  Ownership— Admissions  in  Pleadingb. 

In  an  action  to  quiet  title,  where  the  ownership  of  one  of  the  defendants  to  the 
property  in  controversy  at  a  certain  date  stood  admitted  by  the  pleadings,  it  was 
error  to  permit  such  defendant  to  testify  that  the  property  had  never  belonged  to 
him. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Nevada  county;  Walling,  Judge. 

Thos.  Ford,  for  appellant.    Frank  Power,  for  respondent. 

Hayne,  G.  The  action  was  brought  to  set  aside  a  deed  from  the  defend* 
ant  James  White  to  the  defendant  Martha  White,  as  being  in  fraud  of  credi- 
tors. But  at  the  trial  the  plaintiff  abandoned  his  charge  of  fraud;  and  both 
court  and  counsel  seem  to  have  come  to  the  conclusion  that  the  property  was 
not  really  included  in  it;  and  the  action  appears  to  have  proceeded  as  an  ac- 
tion to  quiet  the  plaintiff's  title.  The  plaintiff's  theory  was  that  he  acquired 
the  title  through  a  sale  under  execution  against  the  defendant  James  White. 
The  defendant's  theory,  as  developed  by  the  evidence,  was  that  James  White 
never  had  any  interest  in  the  property.  The  validity  of  the  exeoution  pro- 
ceedings not  being  questioned,  it  will  be  seen  that  the  ownership  of  James 
White,  at  the  time  of  the  execution  sale,  was  a  central  point  in  the  case.  But 
this  point  must  be  resolved  in  favor  of  the  plaintiff  upon  the  pleadings.  The 
complaint  alleges  that  at  the  time  of  the  levy  James  White  was  the  owner. 
The  only  thing  approaching  to  a  denial  is  the  following:  "Defendants  deny 
that  the  plaintiff  is  the  owner  or  in  possession  of  the  property  in  his  com- 
plaint described,  but  aver  that  it  is  the  property  of  the  defendant  Martha  8. 
White;  deny  that  the  plaintiff  ever  was  the  owner  of  any  of  said  property." 
With  reference  to  the  averment  that  "it  is  the  property  of  the  defendant 
Martha  S.  White,"  it  is  sufficient  to  say  that  at  most  it  speaks  only  from  the 
time  of  the  commencement  of  the  action,  and  is  not  at  all  inconsistent  with 
the  allegation  that  at  some  prior  time  James  White  was  the  owner. 

With  reference  to  the  remainder  of  the  paragraph  quoted,  we  were  at  first 
inclined  to  treat  it  as  sufficient,  upon  the  ground  that  the  allegation  of  the 
plaintiff's  ownership  was  the  ultimate  fact  alleged,  and  that  the  averments 
of  how  he  acquired  the  title  were  averments  of  mere  evidence  which  need  not 
be  denied.  But  after  consideration  we  do  not  think  the  allegation  in  the  com- 
plaint can  be  so  treated.  It  is  perfectly  true  that,  in  general,  an  allegation 
that  a  party  is  the  owner  of  real  property  is  an  allegation  of  an  ultimate  fact, 
and  not  of  a  conclusion  of  law.  Payne  v.  Treadwell,  16  Cal.  242;  Garwood 
v.  Hastings,  38  Cal.  217;  Ferrer  v.  Insurance  Co.,  47  Cal.  431.  But  as  held 
in  Levins  v.  Rovegno,  12  Fac.  Bep.  161,  the  same  averment  or  statement  may 
be  of  a  fact  or  of  a  conclusion,  according  to  the  context.  Now,  in  the  pres- 
ent case  the  complaint  first  avers  the  ownership  of  James  White  at  a  certain 
date,  and  then  sets  out  the  execution  proceedings  against  him,  and  then  has 
the  following:  "That  by  virtue  of  the  deed  of  conveyance  from  said  consta- 
ble, plaintiff  became  seized  of,  and  ever  since  has  been  seized  of,  and  the  owner 
of,  said  premises,  and  entitled  to  the  possession  thereof."    This  we  think  is 
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not  the  averment  of  unqualified  ownership  in  the  plaintiff,  but  only  of  the 
consequence  resulting  from  the  deraignment  set  forth.  In  other  words,  it  is 
a  mere  conclusion,  and  its  denial  raises  no  issue.  The  allegation  of  the 
ownership  of  James  White  at  the  time  of  the  levy,  therefore,  stands  admitted. 
In  this  condition  of  the  pleadings,  it  was  error  to  allow  James  White  to  tes- 
tify, against  a  proper  objection,  that  the  property  had  never  belonged  to  him; 
and  the  findings  to  that  effect  is  against  the  admissions  of  the  pleadings. 

The  deed  from  James  to  Martha  White  does  not  help  the  defendants'  case 
in  this  regard,  because  they  seem  to  have  exerted  themselves  to  show  that  the 
property  was  not  included  in  it.  We  therefore  advise  that  the  judgment  be 
reversed,  and  the  cause  remanded  for  a  new  trial,  with  leave  to  the  defend- 
ants to  amend  their  answer. 

We  concur:    Belcher,  C.  0.;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed  and  cause  remanded  for  a  new  trial,  with  leave  to  the  de- 
fendants to  amend  their  answer. 

73  Cal.  310  


Pjritchett  v.  Stanislaus  Co.    (No.  11,710.) 

{Supreme  Court  of  CtUifornieu    August  SI,  1887.) 

1.  Municipal  Corporations— Action  bt  Mabshal  tor  Services— Plbadikg  Ordinance 

Fixing  Compensation. 

By  St.  Cal.  1883,  p.  24,  municipal  corporations  are  divided  into  classes,  and  by  sec- 
tion 881  of  the  same  act,  the  board  of  trustees  of  cities  or  the  fifth  and  sixth  classes 
are  authorized  to  fix  by  ordinance  the  compensation  of  city  marshals.  In  an  action 
by  the  marshal  of  a  city  (of  the  sixth  class)  to  recover  for  services  rendered,  the  com- 
plaint failed  to  state  that  the  board  of  trustees  of  such  city  had  passed  any  ordi- 
nance tixing  the  compensation  of  the  marshal,  or  to  state  to  what  class  of  munic- 
ipal corporations  such  city  belonged.    Held,  that  the  complaint  was  demurrable. 

2.  Constitutional  Law — Act  Cal.  1883  Classifying  Municipal  Corporations,  Valid. 

The  California  act  of  March  2, 1883,  (St.  1883,  p.  24,)  providing  for  the  classification 
of  municipal  corporations,  is  a  general  law,  and  constitutional. 

Department  2.    Appeal  from  superior  court,  Stanislaus  county;  Minor, 
Judge. 
tichell  &  Bond,  for  appellant.    /.  R.  Kittrell,  Dist.  Atty.,  for  appellee. 

Thornton,  J.  This  action  was  brought  by  the  plaintiff  to  recover  for 
services  rendered  by  him  as  marshal  of  the  city  of  Modesto,  of  the  county 
above  named.  The  services  for  which  a  recovery  is  claimed  are  for  the  exe- 
cution of  process — such  as  warrants  of  arrest  and  subpoenas  issued  out  of  a 
justice's  court  of  the  county  aforesaid,  in  criminal  cases, — for  a  period  extend- 
ing from  the  fourth  of  May,  1885,  to  the  ninth  of  January,  1886.  The  de- 
murrer was  sustained,  and  we  think  properly.  By  the  act  of  March  2,  1883, 
entitled  "An  act  to  provide  for  the  classification  of  municipal  corporations," 
(St.  1883,  p.  24,)  it  was  provided  as  follows:  "All  municipal  corporations 
within  the  state  are  hereby  classified  as  follows:  Those  having  a  population 
of  more  than  one  hundred  thousand  shall  constitute  the  first  class;  those  hav- 
ing a  population  of  more  than  thirty  thousand,  and  not  exceeding  one  hundred 
thousand,  shall  constitute  the  second  class:  those  having  a  population  of  more 
than  fifteen  thousand,  and  not  exceeding  thirty  thousand,  shall  constitute  the 
third  class;  those  having  a  population  of  more  than  ten  thousand,  and  not  ex- 
ceeding fifteen  thousand,  shall  constitute  the  fourth  class;  those  having  a  pop- 
ulation of  more  than  three  thousand,  and  not  exceeding  ten  thousand,  shall 
constitute  the  fifth  class;  those  having  a  population  of  not  exceeding  three 
thousand,  shall  constitute  the  sixth  class."  We  think  this  act  is  constitu- 
tional, as  it  is  a  general  law.  Const,  art.  11,  §  6;  Thomason  v.  Ashworth, 
(opinion  filed  July  2, 1887,)  ante.  615. 
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It  is  said  that  the  city  of  Modesto  is  a  municipal  corporation  of  the  sixth 
class,  and  the  board  of  trustees  of  the  city  are  authorized  by  law  to  fix  by  or* 
dinance  the  compensation  of  the  marshal,  which  compensation  shall  not  be 
increased  or  diminished  during  his  term  of  office.  Such  is  the  provision  made 
by  statute.  See  St.  1883,  §  855,  p.  268.  It  is  further  provided  by  section  881 
of  the  same  act  (St.  1883,  p.  278)  that  the  board  of  trustees  shall,  by  ordi- 
nances not  inconsistent  with  the  provisions  of  this  chapter,  prescribe  the  ad- 
ditional duties  of  officers  and  fix  their  compensation.  The  compensation  fixed 
by  the  board  of  trustees  under  section  855  is  to  be  for  all  duties  imposed  on 
the  marshal  by  the  act.  These  duties  are  set  forth  in  section  880  (St.  1883, 
p.  277)  and  include  the  duty  to  execute  and  return  all  process  issued  and  di- 
rected to  him  by  any  legal  authority,  and,  by  the  same  section,  for  the  service 
of  any  process  he  is  to  receive  the  same  fees  as  constables. 

It  may  be  that  we  cannot  take  judicial  notice  as  to  what  class  the  city  of 
Modesto  belongs.  But  to  whatever  class  it  belongs,  the  marshal  is  not  entitled 
to  the  compensation  claimed  from  the  county  of  Stanislaus  for  the  services 
performed  and  set  forth  in  the  complaint  in  this  case.  The  compensation 
allowed  the  marshal  in  the  fifth  and  sixth  classes  (and  there  is  no  such  officer 
in  the  other  classes,  first,  second,  third,  and  fourth)  is  to  be  fixed  as  stated 
above;  that  is  to  s.-iy,  the  same  provision  is  as  to  the  compensation  of  the  mar- 
shal in  municipal  corporations  of  the  fifth  class  as  in  this  of  the  sixth.  St. 
1883,  p.  251,  §  755.  It  does  not  appear  that  the  board  of  trustees  of  the  city 
of  Modesto  has  passed  any  ordinance  fixing  the  compensation  of  the  marshal, 
but  we  presume  it  has.  If  it  has  passed  such  ordinance,  the  marshal  is  only 
entitled  to  the  compensation  so  fixed.  If  no  such  ordinance  has  been  passed 
by  it,  then  the  marshal  can  recover  nothing. 

It  should  have  been  set  forth  in  the  complaint,  to  entitle  the  plaintiff  to  re- 
cover, to  what  class  of  municipal  corporations  the  city  of  Modesto  belongs, 
and  what  compensation  to  the  marshal  had  been  fixed  by  an  ordinnnce  passed 
by  the  board,  and  it  should  further  appear  that  the  claim  of  plaintiff  accorded 
with  such  ordinance.  In  this  view,  the  complaint  of  plaintiff  is  fatally  defect- 
ive, and  the  demurrer  to  it  was  properly  sustained. 

The  judgment  must  be  affirmed.     Ordered  accordingly. 

We  concur:    McFarland,  J.;  Sharpstbin,  J. 

78  Cal.  252 

People  v.  Wheeler  and  another.    (No.  20,270.) 
{Supreme  Court  of  California.    August  30,  1887.) 

1.  False  Imprisonment. 

A  tract  of  land  was  claimed  without  right  by  the  defendant  W.,  and,  while  at 
work  on  a  part  not  inclosed,  cleared,  or  cultivated  by  W.,  complainant  was  fixed, 
thrown  down,  bound,  and  carried  away  by  the  defendants.  Held,  that  the  defend- 
ants were  properly  convicted  of  false  imprisonment. 

2.  Criminal  Practice — Commitment— Fictitious  Name. 

In  California,  a  defendant  charged  with  crime  mtfy  be  neld  by  the  examining 
magistrate  to  answer,  although  in  the  complaint  he  was  given  a  fictitious  name. 
&  Same— Commitment  por  False  Imprisonment  under  Warrant  por  Robbery. 

Under  Pen.  Code  Cal.  \  872,  providing  for  commitment  to  answer,  the  defendant 
may  be  held,  after  examination  before  the  magistrate,  to  answer  a  charge  of  false 
imprisonment,  the  evidence  being  sufficient,  although  arrested  on  a  warrant  issued 
upon  a  complaint  for  robbery. 

Commissioners'  decision.    Department  1. 
Appeal  from  superior  court,  Lake  county;  Hudson,  Judge. 
Hunsaker  cfr  Britt,  for  appellant.    Geo.  A.  Johnson,  Atty.  Gen.,  for  tha 
Feople. 

Belcher,  C.  0.    The  defendants  were  tried  upon  an  information  charging 
them  with  the  crime  of  false  imprisonment,  and  convicted.    They  moved  for 
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a  new  trial,  and  have  appealed  from  the  Judgment,  and  order  denying  their 
motion.  The  facts  of  the  case  may  be  briefly  stated  as  follows:  In  1884  the 
defendant  Wheeler  made  application  to  purchase  from  the  University  of  Cali- 
fornia a  tract  of  land  bordering  on  Clear  lake,  in  Lake  county,  and  made  a 
preliminary  payment  therefor.  The  land  sought  to  be  purchased  was  at  that 
time  unsurveyed  public  land  of  the  United  States.  Afterwards,  in  February, 
1885,  the  township  embracing  the  land  was  surveyed,  and  on  the  nineteenth 
of  April,  1886,  the  map  of  the  survey  was  filed  in  the  local  land-office.  From 
the  time  of  this  attempted  purchase  Wheeler  claimed  the  land,  and  soon  after 
the  map  was  filed  made  application  to  have  it  listed  over  to  the  state.  There 
were  t  wo  cabins  on  the  tract, — one  near  what  is  called  "  Chappall  Bay, "  and  the 
other  about  a  mile  and  a  half  away,  and  situate  near  the  lake  shore.  In  Octo- 
ber, 1885,  Wheeler  employed  the  complainant,  John  Standley,  to  work  on  this 
tract,  chopping  brush;  and  he  continued  to  so  work  until  the  thirteenth  of 
March,  1886,  when  he  was  discharged.  During  th*  time  he  was  so  employed 
he  lived  in  the  cabin  near  Chappall  Bay*  and  cleared  off  one  and  three-fifths 
acres,  for  which  he  was  paid  by  the  acre.  Wheeler  lived  in  the  other  cabin, 
having  in  it  a  bed,  books,  cooking  utensils,  etc.,  nnd  was  there  most  of  the 
time.  Early  in  March  he  went  away,  leaving  in  the  cabin  a  young  man  named 
Hall,  who  was  also  employed  by  him.  On  the  nineteenth  day  of  April,  1886, 
Standley  went  to  the  United  States  land-office,  and  filed  there  his  declaratory 
statement  to  pre-empt  a  quarter  section  of  the  tract,  and  received  the  usual 
certificate  and  receipt  from  the  register  and  receiver.  The  cabin  then  occu- 
pied by  Hall  was  on  this  quarter  section.  On  the  twenty-first  of  April,  Stand- 
ley  saw  Hall,  and  told  him  he  had  a  bill  of  sale  of  the  cabin,  and  he  would 
like  to  have  him  move  Wheeler's  things  out  as  soon  as  possible.  In  compli- 
ance with  this  request,  Hall  moved  Wheeler's  things  out  of  the  cabin,  and 
surrendered  possession  of  it  to  Standley,  who  went  to  living  in  it,  and  com- 
menced at  once  to  build  a  new  cabin  for  himself,  some  200  yards  away,  and 
was  engaged  working  upon  it  on  the  fourth  of  May  following.  On  the  twenty- 
third  of  April,  Hail  wrote  to  Wheeler,  telling  him  of  Standley's  attempted  lo- 
cation and  entry  upon  the  land.  On  the  fourth  of  May,  Wheeler  returned, 
with  the  avowed  purpose  of  removing  Standley  from  the  premises,  forcibly  if 
necessary.  He  was  accompanied  by  four  other  persons,  one  of  whom  was  the 
defendant  Mooney.  Wheeler  and  Mooney  came  to  a  point  near  where  Stand- 
ley  was  at  work  on  his  cabin,  in  a  boat  They  went  up  to  him,  and  after  some 
conversation  Wheeler  said:  "You  have  no  legal  right  here,  and  I  desire  you 
to  get  away."  After  some  further  conversation  Mooney  laid  his  hand  on 
Standley's  shoulder  and  said:  "There  is  your  boat,  and  I  advise  you  to  get 
into  it."  The  parties  then  clinched,  and  Standley  was  thrown  down.  The 
other  three  persons  then  came  up  and  assisted  in  holding  him.  Wheeler  ran 
to  the  boat  and  got  a  rope,  and  with  that  Standley's  hands  and  feet  were  tied. 
He  was  then  placed  in  the  boat  and  taken  round  to  Chappall  Bay.  There  he 
was  taken  from  the  boat  and  made  to  get  into  a  wagon,  in  which  he  was  driven 
away.  At  Chappall  Bay  he  asked  the  names  of  the  four  persons  who  had  as- 
sisted Wheeler  in  removing  him  to  that  point,  and  each  one  of  them  gave  him 
a  false  name. 

Before  pleading  to  the  information,  the  defendants  moved  the  court  to  set 
it  aside,  upon  the  ground  that  they  had  not  been  legally  committed  by  a  mag- 
istrate. In  support  of  their  motion  it  was  shown  that  Standley*  on  the  fourth 
of  May,  1886,  made  a  complaint  before  a  justice  of  the  peace  of  Lake  county, 
charging  A.  A.  Wheeler,  John  Doe,  Richard  Roe,  John  Brown,  and  Richard 
Williams  with  the  crime  of  robbery,  committed  in  the  forcibly  and  feloniously 
taking  from  his  person  a  certain  key.  On  this  complaint  a  warrant  was  is- 
sued, and  the  proper  officer  made  return  thereon  that  he  had  arrested  "the 
within-named  defendants."  An  examination  was  had  before  the  magistrate, 
and  an  order  of  commitment  was  indorsed  by  him  upon  the  complaint  as  fol- 
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lows:  "It  appearing  to  me  that  the  offense  of  robbery  has  not  been  commit- 
ted, but  that  the  crime  of  false  imprisonment  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  that  the  within-named  A.  A.  Wheeler,  Cor- 
nelius Mooney,  J.  B.  Lewis,  C.  Stanton,  and  0.  Harkort  are  guilty  thereof, 
I  order  that  they  and  each  of  them  be  held  to  answer  the  same,"  etc.  Upon 
this  showing,  we  think  the  court  properly  denied  the  motion.  The  commit- 
ting magistrate  was  authorized  to  hold  the  defendants  to  answer  for  any  of- 
fense which  the  evidence  showed  them  to  have  committed,  (section  872,  Fen. 
Code,)  and  his  power  was  not  limited  to  such  offenses  as  were  embraced 
within  the  crime  charged  in  the  complaint.  Nor  was  it  material  that  all  the 
defendants  except  Wheeler  were  given  fictitious  names  in  the  complaint.  The 
regularity  of  the  proceeding  by  information  did  not  depend  in  any  manner 
upon  the  affidavit  on  which  the  warrant  of  arrest  was  issued,  and  had  no  con- 
nection with  it.    People  v.  Velarde.  59  Cal.  458. 

At  the  trial  the  defendants  sought  to  justify  their  action  upon  the  ground 
that  Wheeler  had  had  the  actual  possession  of  the  disputed  premises  for  more 
than  a  year,  and  was  entitled  to  retain  that  possession;  that  Standley  induced 
Hall  to  surrender  to  him  the  possession  of  the  cabin  by  fraudulent  misrepre- 
sentations, and  became  a  naked  trespasser  upon  the  land,  and  that  under  the 
law,  as  declared  in  Atherton  v.  Fowler,  96  U.  S.  519,  and  MoBrown  v.  Mor- 
ris, 59  Cai.  65,  he  could  acquire  no  rights  to  the  land  by  his  attempted  pre- 
emption; and  that  Wheeler  was  therefore  authorized  to  remove  him,  and  to 
use  so  much  force  as  was  necessary  to  accomplish  that  end.  The  court  below 
did  not  adopt  defendants'  theory,  and  therefore  nearly  all  of  its  rulings  were 
excepted  to,  and  are  now  assigned  as  errors. 

We  do  not  think  it  necessary  to  consider  separately  all  of  the  points  pre- 
sented. For  the  purpose  of  the  case  it  may  be  conceded  that  Standley  ob- 
tained no  rightful  possession  of  the  Wheeler  cabin,  and  that  his  pre-emption 
filing  was  wholly  invalid.  Still  the  question  remains,  were  the  defendants 
Justified  in  removing  him  from  the  land  in  the  manner  they  did  remove  him? 
In  considering  this  question  it  must  be  observed  that  the  land  was  uninclosed 
public  land.  Wheeler  acquired  no  title  to  it,  or  right  to  its  possession,  by 
his  application  to  purchase  it  from  the  university.  He  had  a  cabin  upon  it, 
and  had  cleared  a  small  area,  and  planted  some  vegetables  upon  it.  But  all 
this  evidently  gave  him  no  possession  of  the  portions  not  actually  occupied 
by  him.  Standley  had  commenced  building  a  cabin  for  himself,  some  200 
yards  distant  from  Wheeler's  cabin*  This  new  cabin  was  upon  ground  which 
had  not  been  inclosed,  cleared,  or  cultivated  by  Wheeler.  While  at  work 
upon  his  cabin  be  was  seized,  thrown  down,  tied,  and  carried  away  by  defend- 
ants. Upon  these  facts  it  seems  to  us  that  no  plausible  pretense  of  justifica- 
tion can  be  put  forth.  False  imprisonment  is  the  unlawful  violation  of  the 
personal  liberty  of  another,  (section  236,  Pen.  Code,)  and  every  element  of 
the  offense  seems  to  have  been  fully  and  clearly  shown. 

It  is  enough  to  say  of  the  errors  alleged  to  have  been  committed  by  that 
court  in  the  admission  and  exclusion  of  evidence,  and  in  the  xefusal  to  give 
the  jury  certain  instructions  asked  by  defendants,  that  we  have  carefully  ex- 
amined the  record,  and  are  of  the  opinion  that  the  rulings  are  proper.  The 
judgment  and  order  should  be  affirmed. 

We  concur:    Foote,  C;  Hatne,  C. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 
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Hooper  v.  Stump  and  others. 
(Supreme  Court  qf  Arizona.    August  25,  1887,) 
Mortgage— Power  or  Sale. 

Where  a  mortgage  contains  a  power  of  sale  in  case  of  default  in  the  payment 
of  principal  or  interest,  and  directs  that  out  of  the  proceeds  of  the  sale  the 
principal  and  interest  shall  be  paid,  default  of  interest  before  maturity  of  prin- 
cipal authorizes  the  exercise  of  the  power. 
(Ss/Vabus  by  the  Court.) 

Appeal  from  county  court,  Cochise  county;  Street,  Judge. 
Thomas  Mitchell,  for  appellant.     Goodrich  <&  Smith*  for  appellee. 

Porter,  J.  This  is  an  action  on  a  note,  and  to  foreclose  a  mortgage,  upon 
non-payment  of  the  interest  on  the  note  before  the  principal  sum  was  due, 
the  terms  of  which  note  and  the  mortgage  in  part  are  as  follows: 

"This  conveyance  is  intended  as  a  mortgage  to  secure  payment  of  a  certain 
promissory  note  of  even  date  herewith,  in  words  and  figures  as  follows,  to- wit: 
"•83,387.20.  July  1,1885. 

"  *  On  or  before  two  years  after  date  we  promise  to  pay  J.  W.  Hooper  or  or- 
der at  Los  Angeles,  California,  three  thousand  three  hundred  eighty-seven 
twenty  one-hundredths  dollars,  gold  coin  of  the  United  States,  for  value  re- 
ceived, with  interest  at  the  rate  of  one  per  cent,  per  month,  payable. semi-an- 
nually in  like  gold  coin.  J.  W.  Stump. 

"<E.W.  Stump.' 

"And  these  presents  shall  be  void  if  such  payments  be  made  according  to 
the  tenor  and  effect  hereof;  but,  in  case  default  be  made  in  the  payment  of  the 
principal  or  the  interest  as  provided,  then  the  said  party  of  the  second  part, 
his  executors,  administrators,  and  assigns,  is  hereby  empowered  to  sell  the  said 
premises,  and  all  and  every  of  the  appurtenances,  or  any  part  thereof,  in  the 
manner  prescribed  by  law ;  and,  out  of  the  moneys  arising  from  such  sale,  to 
retain  the  said  principal  and  interest,  together  with  the  costs  and  charges  of 
making  such  sale,  and  ten  per  cent,  for  attorney's  fees;  and  the  overplus,  if 
any  there  be,  shall  be  paid  by  the  party  making  such  sale,  on  demand,  to  the 
said  party  of  the  first  part,  his  heirs  or  assigns." 

The  language  is  plain  and  can  mean  nothing  else  than,  on  failure  to  pay  the 
principal  or  interest,  power  is  given  to  sell  the  premises  and  retain  such  prin- 
cipal and  interest.  If  it  were  only  to  cover  interest  in  default  of  payment  of 
interest,  why  say  to  retain  the principal  %  Such  is  the  contract,  and  by  it  the 
parties  must  stand.  We  see  no  need  of  referring  to  authorities.  In  Jones  on 
Mortgages,  §  1177,  it  is  said:  "Default  in  the  payment  of  the  yearly  or  half- 
yearly  interest  at  the  times  stipulated  in  the  mortgage  is  held  by  high  author- 
ity to  give  the  right  to  foreclose  immediately,  although  the  period  for  payment 
of  the  principal  sum  has  not  arrived,  and  there  is  no  provision  specifically 
making  a  forfeiture  of  the  principal  upon  a  default  in  the  payment  of  the  in- 
terest." In  the  same  section  reference  is  made  to  Bladtoyn  v.  Hitchman*  2 
Vern.  135,  which  says:  "In  this  case  a  mortgage  was  made  for  £450,  payable 
at  the  end  of  five  years,  with  interest  at  the  rate  of  5  per  cent,  in  the  mean 
time.  The  interest  not  being  paid  as  stipulated,  the  mortgage  was  treated  as 
forfeited." 

The  right  became  absolute  by  non-payment  of  the  interest,  the  condition 
not  being  fulfilled.  Dictum  of  Lord  Chancellor  Sugden,  Jones  Mortg.  § 
1178. 

The  right  to  foreclose  on  non-payment  of  interest  was  fully  considered  in 
Brivkell  v.  Batchelder,  62  Cal.  623,  and  is  conclusive  of  this  case.  Section 
728,  Code  Civil  Proc.  Cal.,  is  the  same  as  section  2686  of  our  Compiled  Laws, 
and  was  the  law  of  that  state  when  BHckell  v.  Batchelder  was  decided. 
There  may  be  notes  payable  at  different  dates,  and  no  provision  made  for 


Digitized  by 


Google 


800  PACIFIC  REPOBTEB.  [Aliz. 

foreclosing  all  upon  the  others  not  being  paid,  and  so  the  sections  invoked 
(page  448,  Gomp.  Laws)  provide  for  sales  for  paying  the  amounts  due.  This 
is  not  the  case  before  us,  for,  as  said,  the  principal  and  interest  shall  be  re- 
tained from  proceeds  of  the  sale. 

Counsel  for  appellants  rely  on  Williams  v.  Townsend,  31  N.  Y.  411.  There 
a  provision  was  made  for  the  payment  of  taxes  by  the  mortgagor,  and  in  de- 
fault there  was  a  power  to  sell.  Payment  was  not  made  by  the  mortgagor, 
but  a  purchase  at  tax  sale  was  made  for  the  mortgagee.  The  mortgagee  com- 
menced a  foreclosure  under  the  statute,  by  advertisement  in  one  of  the  Buf- 
falo papers.  There  was  no  part  of  the  principal  or  of  the  interest  due  and 
inpaid,  and  before  the  day  of  sale  mentioned  in  the  advertisement  the  mort- 
gagee paid  to  the  proper  officer  the  amount  necessary  for  the  redemption  of 
the  premises.  The  court  says:  "But  no  right  to  foreclose  would  accrue  upon 
a  simple  failure  of  the  mortgagor  to  pay  the  taxes.  To  give  that  right  it  is 
essential  that  the  holder  of  the  mortgage  shall  have  paid  off  and  discharged 
the  assessment  or  tax;  otherwise  no  money  has  become  due  which  the  mort- 
gagee is  entitled  to  retain  on  a  sale.  The  language  of  the  mortgage  settles  this ; 
for  it  provides  that  'such  assessments,  taxes,  and  charges  as  shall  have  been 
paid  by  them'  may  be  retained."  It  seems  that  if  the  mortgagor  had  paid 
ttie  taxes,  which  was  at  his  own  option,  according  to  the  mortgage,  he  could 
have  foreclosed;  but,  as  purchaser  at  the  tax  sale,  the  court  says:  "When, 
however,  he  purchases  at  a  tax  sale,  and  takes  a  certificate  as  purchaser,  that 
is  an  election  on  his  part  to  occupy  the  relation  of  purchaser  with  all  thu 
rights  and  incidents  which  the  law  attaches  to  it.  He  becomes  then  the  owner 
of  an  undischarged  lien,  which  the  owner  of  the  land  may  discharge  in  the 
manner  provided  by  law." 

The  case  of  Railway  Co.  v.  Sprague,  103  U.  S.  756,  cited  by  counsel, 
does  not  contravene  Brickell  v.  Batchelder.  The  mortgage  in  the  former  case 
provided  that,  upon  non-payment  of  interest  for  six  mouths,  the  principal  of 
the  bonds  should  become  due,  whether  demanded  or  noL  The  bonds  de- 
clared, in  case  of  non-payment  of  interest  which  had  become  due  and  had 
bean  demanded,  if  such  default  should  continue  six  months  after  demand, 
the  principal  should  become  due.  The  court  holds  that  the  bonds  being  the 
principal  obligation  of  the  company,  and  the  mortgage  a  niere  security  to  in- 
sure its  performance,  the  terms  of  the  bonds  should  prevail.  In  the  case  at 
bar  there  is  no  conflict.  The  note  says,  when  interest  shall  be  due.  The 
mortgage  says,  in  addition,  if  interest  be  not  paid  when  due,  it  shall  be  col- 
lected, and  also  the  principal  on  such  failure  to  pay  the  interest.  The  judg- 
ment is  affirmed. 
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People  v.  Douglass. 
(Supreme  Ctmrt  of  Utah.    September  2,  1887.) 

JUSTICR  OF  THE   PEACE — JURISDICTION  OF  BaTTBRY — ORGANIC  ACT  UTAH. 

Under  section  4  of  the  organic  act  of  Utah,  (Coinp.  Laws  Utah  1876,  p.  31,)  pro- 
viding that  "the  jurisdiction  of  the  several  courts  herein  provided  for,  both  appel- 
late and  original,  and  that  of  the  probate  courts  and  justices  of  the  peace,  shall  be 
Untiled  by  law :  provided,  that  justices  of  the  peace  shall  not  have  jurisdiction  of  any 
matter  in  controversy  where  the  title  or  boundaries  of  land  may  be  in  dispute,  or 
when  the  debt  or  sum  claimed  shall  exceed  one  hundred  dollars," — the  statutes  of 
the  territory  giving  to  justices  of  the  peace  jurisdiction  ••  of  petty  larceny,  of  assault 
and  battery,  *  *  *  and  all  misdemeanors  punishable  by  a  fine  less  than  $300, 
or  imprisonment  •  •  *  not  exceeding  six  months,  or  both,"  are  valid,  and  con- 
fer upon  justices  the  power  to  try  a  person  charged  with  the  crime  of  battery,  the 
punishment  provided  for,  which  is  a  fine  not  exceeding  $300,  or  by  imprisonment 
not  exceeding  six  months,  or  both ;  overruling  Yearian  v.  Siteira,  10  Pac.  Rep.  609. 
Boremait,  J.,  dissenting. 

C.  C.  Richards,  for  the  People.     W.  JR.  White,  for  defendant, 

Zane,  C.  J.  This  prosecution  was  instituted  before  a  justice  of  the  peace 
of  Ogden  precinct,  in  Weber  county.  The  complainant  charged  the  defendant 
with  the  crime  of  battery.  The  defendant  demurred  to  the  complaint  for  the 
reason  that  a  justice  of  the  peace  had  no  jurisdiction  to  try  a  person  charged 
with  the  offense  of  battery.  The  demurrer  was  overruled,  the  defendant  was 
tried,  found  guilty,  and  sentenced  to  pay  a  fine  of  $25;  in  default  of  such 
payment,  to  be  imprisoned  at  the  rate  of  one  day  to  each  dollar  of  the  fine. 
From  that  judgment  the  defendant  appealed  to  the  First  district  court, 
wherein  the  demurrer  to  the  complaint  was  sustained,  and  judgment  rendered 
accordingly.     This  appeal  is  from  the  latter  judgment. 

The  question  presented  for  our  consideration  and  decision  is,  have  justices 
of  the  peace  in  this  territory  authority  to  try  a  person  accused  of  the  crime  of 
battery?  That  offense  may  be  punished  in  this  territory  by  a  fine  in  any  sum 
not  exceeding  $300,  or  by  imprisonment  for  any  time  not  exceeding  six 
months,  or  by  both.  The  statutes  of  the  territory  declare  that  justices  of  the 
peace  shall  have  jurisdiction  of  petit  larceny,  of  assault  and  battery  not 
charged  to  have  been  committed  upon  a  public  officer  in  the  discharge  of  his 
duty,  of  breaches  of  the  peace  committing  a  willful  injury  to  property,  and  all 
misdemeanors  punishable  by  a  fine  less  than  $300,  or  imprisonment  in  the 
county  jail  or  city  prison  not  exceeding  six  months,  or  by  both  such  tine  and 
imprisonment.  Jurisdiction  is  given  in  express  terms  to  justices  of  the  peace 
to  try  battery  cases.  But  the  defendant  denies  the  power  of  the  territorial 
legislature  to  confer  such  jurisdiction  on  justices'  courts. 

The  authority  to  pass  such  a  law,  if  possessed  by  the  territorial  legislature, 
is  given  by  the  following  provisions  of  the  organic  act,  and  in  the  acts  amend- 
atory thereof. 

Section  4  of  the  organic  act  provides  that  "the  jurisdiction  of  the  several 
courts  herein  provided  for,  both  appellate  and  original,  and  that  of  the  pro- 
bate courts  and  justices  of  the  peace,  shall  be  limited  by  law:  provided  that 
justices  of  the  peace  shall  not  have  jurisdiction  of  any  matter  in  controversy 
where  the  title  or  boundaries  of  land  may  be  in  dispute,  or  when  the  debt  or 
sum  claimed  shall  exceed  one  hundred  dollars."  Corap.  Laws  Utah  1876, 
p.  31. 

Section  8  of  a  subsequent  act  of  congress  extends  the  civil  jurisdiction  of 
these  courts  to  all  cases  in  which  the  debt  or  sum  claimed  shall  be  less  than 
8300,  and  gives  the  right  of  appeal  from  all  judgments  of  these  courts.    Id.  54. 

The  foregoing  provisions  limit  the  jurisdiction  of  justices  of  the  peace  to 
cases  in  which  the  debt  or  sum  claimed  is  less  than  $300,  and  exclude  cases 
involving  the  title  or  boundary  of  land.  These  limitations  do  not  apply  to 
criminal  cases. 
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Section  1866,  Rev.  St.  U.  S.  1878,  declares  that  the  Jurisdiction  of  Justices 
of  the  peace,  as  well  as  the  jurisdiction  of  other  courts  referred  to,  "shall  be 
limited  by  law."  This  is  equivalent  to  a  declaration  that  Justices  of  the 
psace  shall  have  Jurisdiction  to  try  all  causes  of  action  that  might  arise  within 
the  limits  fixed  by  law ;  it  extends  their  authority  to  such  limits.  By  the  above 
provision  congress  imposed  the  duty  upon  the  law-making  power  of  passing 
laws  limiting  the  jurisdiction  of  justices  of  the  peace.  And,  inasmuch  as  con- 
gress has  not  enacted  such  laws,  the  intention  must  have  been  to  impose  the 
duty  on  the  law-making  body  for  which  it  made  provision  in  section  6  of  the 
organic  act,  in  the  following  terms:  "That  the  legislative  power  of  said  terri- 
tory shall  extend  to  all  rightful  subjects  of  legislation,  consistent  with  the  con- 
stitution of  the  United  States  and  the  provisions  of  this  act,  but  no  law  shall 
be  passed  interfering  with  the  primary  disposal  of  the  soil;  no  tax  shall  be 
imposed  upon  the  property  of  the  United  States;  nor  shall  the  lands  or  other 
property  of  non-residents  be  taxed  higher  than  the  lands  or  other  property  of 
residents.  All  the  laws  passed  by  the  legislative  assembly  and  governor  shall 
be  submitted  to  the  congress  of  the  United  States,  and  if  disapproved  shall  be 
null  and  of  no  effect. "  The  territorial  act  in  question  has  not  been  disapproved 
by  congress.  . 

The  language  of  the  section  quoted  is:  "The  legislative  power  of  said  terri- 
tory shall  extend  to  all  rightful  subjects  of  legislation  consistent  with  the 
constitution  of  the  United  States  and  the  provisions  of  this  act."  The  terri- 
torial enactment  in  question  appears  to  be  consistent  with  the  constitution 
and  the  laws  of  congress.  The  jurisdiction  of  justices'  courts  to  try  cases  is 
a  rightful  subject  of  legislation,  because  it  is  always  conferred  by  legislation. 
"At  common  law  a  justice  of  the  peace  had  no  power  to  try  any  offenses 
whatever.  He  was  no  more  than  an  examining  magistrate,  to  inquire  into 
offenses  with  a  view  to  holding  parties  for  trial  on  indictment  elsewhere,  if 
sufficient  cause  was  shown  to  commit  the  accused.  But  the  power  of  trying 
and  convicting  petty  offenders  is  entirely  statutory,  and  must  be  conducted 
as  the  law  prescribes."  Way's  Case,  41  Mich. 800.  To  the  same  effect  is  the 
case  of  Martin  v.  Fates,  36  Amer.  Dec.  693. 

The  jurisdiction  of  justices  of  the  peace  has  been  extended  latterly  both  in 
England  and  in  the  United  States.  In  the  various  states  of  this  country  the 
jurisdiction,  both  civil  and  criminal,  differs,  and  has  been  changed  as  to  its 
extent  in  some  of  the  states.  Increasing  intelligence  has  expanded  the  capac- 
ities of  men.  and  advancing  enterprise  has  widened  the  field  of  their  duties, 
and  accordingly  the  respective  states  have  extended  the  labors  of  their  magis- 
trates in  obedience  to  the  conceived  demands  of  the  public  good.  There  is  no 
uniform  limit  to  their  jurisdiction  common  to  the  states.  In  a  number  of  the 
states  and  territories  the  jurisdiction  of  justices  of  the  peace  at  the  present 
time  extends  to  six  months'  imprisonment,  and  a  fine  ranging  from  $100  to 
$500.  In  California  the  limitation  is  not  to  exceed  six  months'  imprisonment, 
or  a  fine  of  $500,  or  both.  In  Nevada,  justices  may  imprison  for  six  months 
or  impose  a  fine  of  $500,  or  both.  In  other  states  and  in  the  territories  the 
jurisdiction  of  justices'  courts  varies. 

In  construing  the  provisions  of  the  organic  act  under  consideration,  the  su- 
preme court  of  the  United  States  said:  "When  congress  has  proceeded  to  or- 
ganize a  government  for  any  of  the  territories,  it  has  merely  instituted  a  gen- 
eral system  of  courts  therefor,  and  has  committed  to  the  territorial  assembly 
full  power,  subject  to  specified  or  implied  conditions,  of  supplying  all  details 
tpf  legislation  necessary  to  put  the  system  into  operation,  even  to  the  defining 
of  the  jurisdiction  of  the  several  courts.  As  a  general  thing,  subject  to  the 
general  scheme  of  local  government  chalked  out  by  the  organic  act,  and  such 
special  provisions  as  are  contained  therein,  local. legislatures  have  been  in- 
trusted with  the  enactment  of  the  entire  system  of  municipal  law,  subject 
also,  however,  to  the  right  of  congress  to  revise,  alter,  and  revoke  at  its  dis- 
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cretion.  The  powers  thus  exercised  by  the  territorial  legislatures  are  nearly 
as  extensive  as  those  exercised  by  any  state  legislature."  Horribuckle  v. 
Toombs,  18  Wall.  648. 

Again,  in  the  case  of  Westray  v.  U.  fif.,  Id.  322,  referring  to  the  same  legis- 
lative power,  the  same  court  said:  "The  power  given  to  the  legislature  is  ex- 
tremely broad. "  To  the  same  effect  are  the  cases  of  Chumasero  v.  Potts,  2 
Mont.  242;  Bray  v.  U.  8.,  1N.M.1;  Territory  v.  Valdez,  Id.  548;  and  Clin- 
ton v.  Englebrecht,  13  Wall.  434. 

Counsel  for  the  defendant  relies  on  Ferris  v.  Higley,  20  Wall.  375.  In  that 
case  an  act  of  the  legislature  of  the  territory  of  Utah,  conferring  general  ju- 
risdiction on  probate  courts,  was  held  to  be  inconsistent  with  the  organic  law 
of  the  territory,  It  was  held  not  to  be  the  intention  of  congress  by  the  organic 
act  to  convert  the  probate  court  into  a  court  in  which  all  causes,  whether  civil 
or  criminal,  whether  of  common  law  or  chancery  cognizance,  whether  in- 
volving life,  liberty,  or  property,  should  be  tried  and  determined.  The  court 
held,  however,  that  the  power  to  define  the  jurisdiction  of  the  territorial  courts 
might  be  included  within  the  meaning  of  the  phrase  "rightful  subject  of  leg- 
islation," and  that  the  territorial  act  in  question  in  that  case  was  not  incon- 
sistent with  the  constitution  of  the  United  States,  but  that  it  was  inconsist- 
ent with  the  organic  act  itself.  In  considering  that  act,  the  court  pointed 
out  the  provisions  with  which  the  territorial  act  was  inconsistent.  Among 
them  were  the  following:  The  act  declared  that  the  supreme  and  district 
courts,  respectively,  should  possess  chancery  as  well  as  common-law  jurisdic- 
tion, while  the  probate  courts  were  left  with  such  powers  as  their  title  indi- 
cated; that  their  name  described  their  functions;  that  they  were  such  as  had 
been  united  under  the  name  and  had  been  exercised  by  those  courts  in  Eng- 
land and  in  this  country.  They  were  such  as  it  had  been  necessary  for  them 
to  use  in  the  settlement  of  the  estates  of  deceased  persons,  the  estates  of  in- 
fants and  persons  of  unsound  mind,  and  in  adjudications  as  to  dower  and  the 
appointment  of  guardians  and  conservators.  The  organic  act  provided  that 
the  judges  of  district  courts  should  be  appointed  by  the  president  by  and  with 
the  advice  and  consent  of  the  senate,  while  the  election  or  appointment  of 
probate  judges  was  left  to  be  provided  for  by  the  territorial  legislature.  The 
court  said:  "Looking,  then,  to  the  purpose  of  the  organic  act  to  establish  a 
general  system  of  government,  and  its  obvious  purpose  to  say  what  courts 
shall  exist  in  the  territory,  and  how  the  judicial  power  shall  be  distributed 
among  them,  and  especially  to  the  fact  that  all  ordinary  and  necessary  juris- 
diction is  provided  for  in  the  supreme  and  district  courts,  and  that  of  justices 
of  the  peace,  and  that  the  jurisdiction  of  the  probate  court  is  left  to  rest  in 
the  general  nature  and  character  of  such  courts  as  they  are  recognized  in  our 
system  of  jurisprudence,  is  it  not  a  fair  inference  that  it  was  not  intended 
that  that  court  should  be  made  one  of  general  jurisdiction?"  And  finally  the 
court  said:  "The  fact  that  the  judges  of  these  latter  courts  are  appointed  by 
the  federal  power  and  paid  by  that  power;  that  other  officers  of  these  courts 
are  appointed  and  paid  in  like  manner, — strongly  repels  the  idea  that  congress, 
in  conferring  on  these  courts  all  powers  of  courts  of  general  jurisdiction, 
both  civil  and  criminal,  intended  to  leave  to  the  territorial  legislature  the 
power  to  practically  evade  or  obstruct  the  exercise  of  those  powers  by  confer- 
ring precisely  the  same  jurisdiction  of  courts  created  and  appointed  by  the 
territory." 

It  is  clear  that  the  case  cited  is  not  analogous  to  the  one  in  hand.  No  such 
inconsistencies  exist  between  the  act  in  hand  and  the  organic  law  as  was 
pointed  out  between  the  act  held  to  be  invalid  in  the  case  cited  and  the  organic 
law.  It  is  conceded  that  justices  of  the  peace  in  this  country  have  usually 
had  jurisdiction  of  assaults  and  batteries,  and  other  misdemeanors  of  like 
grade;  but  counsel  urge  that  the  maximum  punishments  for  these  offenses  are 
fixed  so  high  in  this  territory  that  justices'  courts  ought  not  to  be  intrusted 
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with  their  infliction.  The  answer  to  this  is  that  before  the  enactment  in 
question  justices  of  the  peace  had  jurisdiction  of  the  same  class  of  offenses  in 
states  and  territories  in  which  the  punishment  inflicted  was  as  great  as  in  this 
territory.  And  the  history  of  such  jurisdiction  shows  that  it  has  no  common 
and  abiding  limits.  The  mention  of  the  office  of  justice  of  the  peace  in  tho 
organic  act  indicated  jurisdiction  of  the  offense  of  battery  and  other  like  mis- 
demeanors. In  many  of  the  states,  however,  the  term  did  not  indicate  the 
power  to  inflict  punishment  to  the  same  extent  as  authorized  by  the  act  under 
consideration;  while  in  others  it  indicated  power  to  impose  even  greater  pun- 
ishment. 

To  hold  that  the  prosecution  of  assaults,  batteries,  breaches  of  the  peace, 
and  other  misdemeanors  of  like  character  must  be  commenced  by  indictment 
in  the  district  courts,  would  cause  great  inconvenience,  hardship,  and  delay 
in  many  cases,  because  that  court  holds  but  four  terms  during  the  year,  and 
because  the  offenses  are  often  committed  at  a  distance  from  the  place  of  sit- 
ting. In  such  cases  the  defendant  and  all  the  witnesses  would  be  compelled 
to  travel  a  greater  distance  and  at  considerable  expense.  The  hardship,  de- 
lay, inconvenience,  and  expense  would  be  greatly  lessened  by  a  trial  near  the 
place  where  the  offense  was  committed.  The  public  good  demands  that  such 
petty  offenses  shall  be  tried  before  a  magistrate  in  the  neighborhood  of  the 
place  of  their  committal,  if  at  that  place  such  an  officer  with  the  requisite 
qualifications  can  be  found.  The  public  welfare  demands  as  little  delay  and 
hardship  in  the  prosecution  of  persons  charged  with  crime  as  is  consistent 
with  a  faithful  enforcement  of  the  law. 

We  are  disposed  to  hold  that  the  territorial  act  in  question,  conferring  ju- 
risdiction on  justices  of  the  peace  to  try  persons  accused  of  the  crime  of  bat- 
tery and  other  misdemeanors  of  the  same  grade,  is  valid.  We  have  been  re- 
ferred to  the  case  of  Yearian  v.  Speirs,  10  Pac.  Rep.  609.  That  case  was  de- 
cided under  the  impression  that  no  precedent  existed  for  conferring  such  ex- 
tended jurisdiction  on  justices  of  the  peace.  After  hearing  further  argument 
upon  the  question  involved,  and  upon  more  mature  deliberation,  we  are  of 
the  opinion  that  that  case,  so  far  as  it  conflicts  with  this,  should  be  overruled. 

The  judgment  of  the  court  below  sustaining  the  demurrer  to  the  complaint 
is  reversed,  and  the  case  is  remanded  for  further  proceedings  in  that  court. 

Boreman,  J.,  dissents. 

Henderson,  J.,  (concurring.)  Sitting  in  the  district  court*  t  sustained 
the  demurrer  in  this  case  on  the  authority  of  Yearian  v.  Speirs,  10  Pac.  ttep. 
609,  decided  by  this  court,  which  is  directly  in  point.  I  have  carefully  ex- 
amined the  learned  and  able  opinion  of  my  brother  Boreman  in  that  case; 
and,  I  agree  with  him  that  in  conferring  upon  the  territorial  legislature  the 
power  to  fix  the  jurisdiction  of  justices  of  the  peace  it  was  meant  only  to 
confer  the  right  to  give  such  jurisdiction  as  the  title  "justice  of  the  peace" 
implied,  having  reference  to  the  judicial  history  and  customs  of  the  country; 
but  within  this  limit  all  questions  of  public  policy  and  propriety  are  for  the 
legislature.  I  do  not  think  that  the  act  under  consideration  exceeds  this 
limit,  as  is  shown  by  the  authorities  referred  to  in  the  opinion  of  the  chief 
justice.  I  therefore  concur  in  the  opinion  of  the  chief  justice  that  the  judg- 
ment of  the  district  court  should  be  reversed. 


Kelly  and  Wife  t?.  Kershaw  and  Wife. 

{Supreme  Court  of  Utah.    September  2,  1887.) 

t.  Equity — Rescission  of  Contract. 

In  an  action  to  foreclose  a  mortgage  given  by  defendants,  husband  and  wife,  on 
three  tracts  of  land,  one  of  which  was  the  property  of  the  wife,  to  secure  the  pur- 
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chase  price  of  the  two  tracts  belonging  to  the  husband,  and  a  loan  to  him  made  at 
the  time  of  the  purchase,  the  defendants  have  no  right  to  a  rescission  of  the  con- 
tract of  sale  as  to  one  of  the  tracts,  it  appearing  that  they  had  conveyed  away  the 
other  without  returning  or  offering  to  return  either  the  proceeds  thereof  or  the  bor- 
rowed money.1 

%  Pleading — Amendment  ok  the  Trial. 

In  an  action  to  foreclose  a  purchase-money  mortgage,  where  the  defendant  filed 
a  cross-complaint  asking  damages  for  a  portion  of  the  land  from  which  he  claims 
to  have  been  ousted,  but  fails  to  show  that  the  land  taken  from  him  was  a  part  of 
that  described  in  the  conveyance,  he  has  no  right  on  the  trial  to  amend  his  com- 
plaint by  setting  up  a  mistake  in  description  in  the  deed  so  as  to  include  the  land 
shown  to  have  been  taken. 

8.  Mortgage—Foreclosure—  Evidence. 

When,  in  an  action  to  foreclose  a  purchase-money  mortgage,  the  defendant  asks 
damages  for  a  portion  of  the  land  from  which  he  claims  to  have  been  ousted,  the 
record  of  a  case  which  does  not  show  that  auy  of  the  land  described  in  the  convey- 
ance has  been  taken  from  him,  is  not  competent  evidence. 

4u  Same— When  Due. 

A  note  secured  by  mortgage  was  given  for  a  year,  with  a  proviso  that  the  inter- 
est was  to  be  paid  monthly,  the  whole  to  become  due  upon  default  of  the  monthly 
payment  of  interest.    The  time  of  payment  of  principal  was  extended  a  year,  the 

Sroviso  remaining  unchanged.    An  action  to  foreclose  the  mortgage  begun  after  a 
efault  in  payment  of  interest,  but  before  the  expiration  of  the  extension,  is  not 
premature. 

Appeal  from  district  court,  First  district;  H.  P.  Hbnderson,  Justice. 
22.  K.  Williams,  for  appellants  and  defendants.    Dickson  <&  Varian,  for 
respondents  and  plaintiffs. 

Boreman,  J.  The  respondent  John  J.  Kelly  sold  and  conveyed  to  appel- 
lant Andrew  J.  Kershaw,  a* parcel  of  land  18  1-4  feet  front  by  50  feet  back,  on 
Main  street,  in  the  city  of  Ogden,  and  a  quarter-acre  parcel  in  another  part  of 
the  same  city,  all  for  the  sum  of  $3,150.  No  part  of  this  sum  was  paid  down 
at  the  time  of  the  purchase,  but  on  the  contrary,  said  J.  J.  Kelly  loaned  said 
A.  J.  Kershaw  the  sum  of  $850.  Thereupon  said  Kershaw  and  his  wife  exe- 
cuted their  note  to  said  Kelly  and  wife,  for  the  sum  of  $4,000,  that  being 
the  amount  of  said  purchase  money  and  of  said  loan  together ;  and  the  appel- 
lants, as  security  for  said  note,  executed  and  delivered  to  the  respondents  a 
mortgage  upon  the  two  parcels  of  ground  above  referred  to,  and  described  in 
the  deed  of  Kelly  to  Kershaw,  and  also  upon  another  parcel  of  ground,  situate 
also  in  the  city  of  Ogden,  but  belonging  to  the  wife  of  said  Kershaw.  This 
action  is  brought  to  enforce  the  collection  of  said  note  of  $4,000,  by  the  fore- 
closure of  the  mortgage  given  to  secure  it.  The  defendants  in  the  action 
(the  appellants  herein)  filed  their  answer  and  cross-complaint.  Judgment 
having  been  rendered  for  the  plaintiffs,  the  defendants  moved  for  a  new  trial, 
which  was  denied.  Thereupon  the  defendants  appealed  to  this  court,  from 
the  order  overruling  the  motion  for  a  new  trial. 

1.  The  first  point  to  which  our  attention  has  been  called  is  the  alleged  right 
of  the  appellant,  A.  J.  Kershaw,  to  have  the  purchase  and  sale  of  the  parcel 
of  ground  18x50  feet,  on  Main  street,  in  Ogden,  rescinded.  It  is  a  general 
rule  that  a  party  to  a  contract  is  not  entitled  to  have  it  rescinded,  unless  both 
parties  can  be  restored  to  the  condition  in  which  they  were  before  the  con- 
tract was  made.  It  is  also  a  general  rule  that  a  part  of  a  contract  cannot, 
without  mutual  consent,  be  rescinded,  unless  the  whole  be  rescinded.  The 
purchase  of  that  one  parcel  of  ground,  18x50  feet,  was  not  a  contract  by  it- 
self. It  was  but  part  of  a  transaction  which  embraced  other  property.  The 
quarter-acre  tract  was  bought  at  the  same  time,  and  was  a  part  of  the  same 
transaction.  The  quarter-acre  tract  was  disposed  of  by  Kershaw,  before  the 
institution  of  this  action.  He  had  deeded  it  away,  and  it  could  not  be  returned 
to  Kelly,  nor  was  there  any  offer  to,  do  so.    Kershaw  received  the  money  for 

3  See  note  at  end  of  case. 
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the  quarter-acre  tract,  and  retained  it.  Kelly  received  no  benefit  whatever 
from  such  sale.  It  is  inequitable  that  Kershaw  should,  while  retaining  the 
benefits  arising  from  one  part  of  the  contract,  be  allowed  to  rescind  the  other 
part.  The  fact  that  Kelly  consented  to  such  sale  would  not  affect  his  right 
to  be  placed  in  statu  quo  before  a  rescission  takes  place.  He  may  have  con- 
sented to  such  sale  upon  the  assumption  that  Kershaw,  by  such  sale,  was 
waiving,  and  intending  to  waive,  all  claim  or  right  to  a  rescission.  It  does 
not  appear,  however,  that  at  that  time  Kershaw  claimed  any  right  to  rescind; 
nor  does  it  appear  that,  prior  to  the  sale  of  the  quarter-acre  by  Kershaw,  any 
notice  was  given  to  respondent,  J.  J.  Kelly,  that  after  the  sale  the  appellants 
would  seek  to  escape  any  responsibility  on  the  residue  of  the  transaction  by 
their  claiming,  as  to  A.  J.  Kershaw,  a  rescission,  and  as  to  Sarah  Kershaw,  a 
release.  Justice  and  fair  dealing  would  require  that  such  notice  should  have 
been  given.  Had  this  been  done,  it  is  not  probable  that  Kelly  would  have 
given  his  consent  to  the  sale;  but  had  he  done  so,  there  would  have  bean 
some  show  of  reason  why  he  should  not  now  complain  of  it. 

The  cross-complaint  says  that  the  loan  of  $850  was  also  a  part  of  the  same 
transaction  in  which  the  purchase  and  sale  of  the  two  parcels  of  ground  took 
place.  This  money  had  not  been  paid  back,  nor  offered  to  be  paid  back.  The 
appellants  claim  that  the  purchase  and  sale,  the  loan  of  $850,  and  the  giving 
of  the  note  and  mortgage,  were  all  one  contract.  All  these  parts  of  one  trans- 
action would  have  to  be  rescinded,  or  none  of  it  be  rescinded.  As  the  appel- 
lants are  not  in  a  position  to  put  the  parties  in  statu  quo,  and  do  not  offer 
to  do  so,  they  are  not  in  a  position  entitling  them  to  a  rescission  of  a  part  of 
the  contract.  There  is  nothing  in  the  record  to  siipw  that  this  case  presents 
any  exception  to  the  general  rulejs  which  we  have  referred  to,  or  to  either  of 
them.  But  it  there  were  grounds  for  the  rescission  of  the  contract  as  between 
J.  J.  Kelly  and  A.  J.  Kershaw,  a  proceeding  for  that  purpose,  or  a  relief  of 
that  kind,  would  not  be  proper  in  this  action*  It  would  not  affect  all  the 
parties  to  the  action.  This  is  an  action  by  two  parties  against  two  other  par- 
ties, to  foreclose  a  mortgage,  which  was  executed  by  the  two  on  the  one  side, 
to  and  for  the  two  on  the  other  side. 

2.  The  appellant,  A.  J.  Kershaw,  contends  that  he  lost  3 J  feet  front  off 
the  18  feet  conveyed  to  him  by  Kelly,  at  the  suit  of  one  J.  L.  Dee,  of  which 
said  Kelly  had  full  knowledge;  and  he,  Kershaw,  asks  damages  therefor.  In 
support  of  this  claim  for  damages  the  appellants  offered  in  evidence  the  record 
of  the  case  of  Dee  v.  Kershaw.  The  respondents  objected  to  its  introduction, 
and  it  was  excluded.  Its  exclusion  is  assigned  for  error.  That  record  does  not 
show  that  three  and  one-half  feet,  or  any  other  amount,  of  the  land  conveyed 
by  Kelly  to  Kershaw  was  taken  from  Kershaw.  The  descriptions  in  the  deed 
and  in  that  record  do  not  in  any  manner  conflict,  but  represent  totally  distinct 
parcels  of  ground.  If  the  record  had  been  admitted  in  evidence,  the  faee  of 
the  case  would  in  no  respect  have  been  changed.  It  does  not  appear  that  there 
was  any  error  in  the  exclusion  of  the  record. 

But  appellants  asked  in  the  lower  court,  on  the  trial,  for  leave  to  amend 
the  cross-coin  plaint,  to  show  the  deed  transaction;  that  Kelly  and  Kershaw 
both  thought  the  south-west  corner  of  lot  6,  in  block  26,  was  at  what  is  known 
as  the  Woodmansee  corner,  a  point  three  and  a  half  feet  north  of  where  the 
district  court,  in  the  case  of  Dee  v.  Kershaw,  found  it  to  be;  that  that  suit 
developed  that  the  block  in  which  that  ground  was  situated  was  from  seven 
to  nine  feet  too  large;  that  the  three  and  a  half  feet,  immediately  south  of 
that  which  the  appellant  was  put  in  possession  of,  was  held  by  other  parties, 
and  had  been  so  held  for  over  seven  years  before  Kelly  made  the  deed  to  Ker- 
shaw. This  proposed  amendment,  had  it  been  allowed,  would  have  changed 
the  issues.  It  would  have  set  up  a  totally  new  claim  in  the  cross-complaint, 
if  it  set  up  anything.  It  would  have  changed  the  issue  from  one  upon  a  war- 
ranty to  one  of  mistake  in  description.     The  cross-complaint  would  have  been 
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a  proceeding  to  reform  a  deed.  This  would  have  been  a  very  Important  and 
vita]  change  in  the  issues.  There  does  not  appear  to  be  any  reason  why  this 
new  matter,  thus  sought  to  be  incorporated  into  the  cross-complaint,  could 
not  have  been  embraced  in  the  original  cross-complaint,  if  entitled  to  be  in 
it  at  all;  and  no  reason  is  offered  for  its  not  having  been  done,  nor  for  the 
long  delay  in  its  not  having  been  asked  to  be  done  before  the  trial.  If  a  vital 
change  in  the  issues  can  be  made,  at  the  trial,  in  one  case,  without  any  rea- 
sonable ground  therefor,  it  can  be  done  in  all  cases.  Parties  must  use  reason* 
able  diligence  in  such  matters,  or  offer  some  excuse  for  not  having  done  so. 
In  this  case  no  proper  diligence  is  shown,  and  no  excuse  is  offered  for  the  want 
of  it.  We  cannot  say  that  the  district  court  failed  to  exercise  a  sound  discre- 
tion in  refusing  to  allow  the  amendment  at  the  trial. 

3.  It  is  contended  that  Sarah  Kershaw  was  a  surety  only  and  not  a  princi- 
pal, and  that  this  fact  was  known  to  Kelly  when  she  signed  the  note,  and  that 
the  giving  of  one  year's  additional  time  to  Kershaw  was  a  release  of  Sarah. 
From  the  evidence,  the  court  was  authorized  to  find  that  Sarah  Kershaw  was 
a  principal.  If,  however,  she  were  simply  a  surety,  there  was  evidence  sumV 
cient  for  the  court  to  find  that  she  desired,  consented  to,  and  sought,  the  ex- 
tension of  time. 

4.  The  appellants  claim  that  the  action  was  prematurely  begun.  The  note 
was  to  fall  due  on  the  third  of  August,  1884,  but  it  was  provided  in  the  note 
that  the  interest  was  to  be  paid  monthly,  and,  if  not  so  paid,  the  whole  of  the 
principal  could  be  declared  due  and  payable.  The  day  of  payment  of  the 
principal  was  extended  from  the  third  of  August,  1884,  to  the  third  of  Au- 
gust, 1885,  one  year.  The  other  conditions  of  the  note,  however,  were  to  re- 
main the  same  as  before.  The  appellant  failed  to  pay  the  interest  as  required 
by  the  terms  of  the  note,  and  it  followed  that  the  whole  of  the  note  became 
due  before  the  end  of  the  year,  and  suit  was  authorized  to  be  brought  to  en* 
force  its  collection.    We  do  not  see  that  the  action  was  prematurely  brought. 

Upon  an  examination  of  the  whole  case,  we  do  not  find  any  reason  for  dis- 
turbing the  action  of  the  court  below.  The  order  overruling  the  motion  for 
a  new  trial  is  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concur. 

NOTE. 

A  party  seeking  to  be  relieved  from  a  contract,  whether  on  the  ground  of  having 
been  fraudulently  induced  to  enter  into  it,  or  for  any  othei  reason,  must  return  or 
offer  to  return  the  consideration  actually  received,  and  restore  the  other  party  to  all 
his  rights  as  they  previously  existed.  Schneider  v.  Foote,  27  Fed.  Kep.  581;  Phvsio- 
Medical  College  v.  Wilkinson,  (Ind.)  9  N.  E.  Rep.  167;  Farwell  v.  Hanchett,  (11)0  Id. 
58;  Dillman  v.  Nadlehoflfer,  (111.)  7  N.  E.  Ren.  88;  Doane  v.  Lockwood,  (111.)  4  N. 
E.  Rep.  501;  Turner  v.  Cruzen,  (Iowa,)  30  N.  W.  Rep.  483;  Potter  v.  Taggart,  (Wis.) 
16  N.  W.  Rep.  632 ;  Bank  of  Barnesville  v.  Yocum,  (Nc'j.)  9  N.  W.  Rep.  84 ;  Wells  v. 
Neff,  (Or.)  12  Pac.  Rep.  84;  Gates  v.  McLean,  (Cal.)  11  Pac.  Rep.  489;  Potter  v.  Roeth, 
(Cal.)  7  Pac.  Rep.  762;  Benton  v.  Marshall.  (Ark.)  1  S.  W.  Rep.  201;  Dean  v.  Robert- 
son, (Miss.)  1  South.  Rep.  159.  A  corporation  will  not  be  relieved  in  equity  from  an 
ultra  vires  contract  without  a  restoration  by  it  of  the  consideration  received,  if  it  can  be 
restored,  Turner  v.  Cruzen,  (Iowa,)  30  N.  W.  Rep.  483.  Where  the  vendee  is  under  le- 
gal disability  to  perform  the  provisions  of  the  contracts  as  to  the  time  or  mode  of  pay- 
ment, the  vendor  is  entitled  to  a  rescission,  on  condition  of  surrendering  what  he  has 
received.    Chapman  v.  County  of  Douglas,  2  Sup.  Ct.  Rep.  62. 

Where  plaintiff  offers  in  the  complaint  to  return  the  consideration  received,  the  ob- 
jection that  he  did  not,  before  bringing  the  action,  tender  such  money,  cannot  be 
sustained.  The  court  can  protect  the  rights  of  all  parties,  and  the  failure  to  make 
such  tender  can  affect  only  the  question  of  costs.  O'Dell  v.  Burnham.  (Wis.)  21  N. 
W.  Rep.  635.  Where  a  plaintiff  comes  into  a  court  of  equity  asking  for  the  rescis- 
sion oia  contract,  and  a  judicial  inquiry  is  necessary  for  the  ascertainment  of  the  sum 
to  be  repaid,  an  offer  to  refund  such  sum  as  shall  be  decreed  is  sufficient.  Sutter  Street 
R.  Co.  v.  Bauiu,  (Cal.)  4  Pac.  Rep.  916.  Under  the  Illinois  statute  a  vendor  who  rescinds 
a  contract  for  fraud  will  be  permitted  to  return  the  consideration  after  bringing  an  ac- 
tion of  replevin  for  the  goods,  if  the  fraud  is  admitted.    Farwell  v.  Hanchett,  9  N.  E. 
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Rep.  58;  Doane  v.  Lockwoort,  4  N.  E.  Rep.  501 ;  but  if  the  fraud  is  denied  his  action 
is  prematurely  brought  unless  he  has  previously  returned  or  offered  to  return  the  con- 
sideration. Far  well  v.  Hanchett,  supra.  The  consideration  need  not  be  returned  when 
such  return  is  impossible,  or  where  the  part}"  guilty  of  the  fraud  has  put  it  out  of  the 
power  of  the  other  party  to  make  such  return.  Faulkner  v.  Kianip,  (Neb.)  20  N.  W. 
Rep.  220. 

Where  a  sale  of  land  and  personal  property  is  set  aside  in  equity  on  the  ground  that 
the  vendee  was  incapable  of  contracting  at  the  time  of  the  sale,  the  land  and  person- 
alty also,  or  its  value,  will  be  restored  to  the  vendor,  and  the  vendee  held  to  account 
for  the  actual  annual  rental  value  of  the  land,  whether  rented  or  not,  from  the  time 
he  came  into  possession  of  the  same,  deducting  therefrom  such  of  the  costs  of  suit 
as  he  may  be  equitably  entitled  to  receive,  worthington  v.  Campbell,  (Ky.)  1  S. 
W.  Rep.  714. 


Kelly  and  another  v.  Kershaw  and  another. 

{Supreme  Court  of  Utah.    September  2,  1887.) 

Appeal — Appealable  Orders. 

Under  Laws  Utah  1884,  p.  303,  \  828,  an  appeal  may  be  taken  from  a  judgment 
in  a  case,  although  an  appeal  has  been  taken  from  the  order  denying  the  motion 
for  a  new  trial,  which  brought  up  the  entire  case  for  consideration  by  the  court. 

Dickson  <&  Varian,  for  plaintiffs  and  respondents.  R,  K.  Williams,  for 
defendants  and  appellants. 

Boreman,  J.  This  is  a  motion  to  dismiss  an  appeal  from  a  judgment,  and 
to  affirm  the  judgment.  The  ground  of  the  motion  is  that  on  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial,  the  entire  record  in  the  action  was 
brought  to  this  court,  and  the  subject-matter  of  the  present  appeal  was  fully 
before  this  court,  and  subject  to  its  consideration  and  determination,  and  that 
the  present  appeal  is  frivolous  and  for  delay  merely.  When  this  motion  was 
filed  in  this  court,  there  had  been  no  decision  in  this  court  upon  the  appeal 
from  the  order  denying  the  motion  for  a  new  trial. 

Our  statute  expressly  authorizes  appeals  to  be  taken  from  both  the  judg- 
ment and  the  order  denying  the  motion  for  a  new  trial.  Laws  1884,  p.  303, 
§  828.  If  we  should  hold  the  appeal  from  the  judgment  to  be  invalid,  we  neg- 
ative the  statute,  or  ignore  it.  Its  validity  is  not  in  question,  and  we  are  not 
authorized  to  negative  it,  or  to  ignore  it.  If  the  argument,  that  because  the 
whole  record  was  before  the  court  for  consideration  in  the  appeal  from  the 
order  denying  the  motion  for  a  new  trial,  this  appeal  from  the  judgment 
should  be  dismissed,  be  held  good,  when  the  appeals  were  taken  at  different 
times,  it  would  be  just  as  valid  when  the  appeals  are  taken  at  the  same  time. 
It  is  equivalent  to  saying  that,  if  a  party  take  an  appeal  from  an  order  over- 
ruling or  granting  a  motion  for  a  new  trial,  he  is  precluded  from  taking  an 
appeal  from  the  judgment  in  the  case,  when  the  statute  asserts  the  reverse. 
The  statute  is  not  ambiguous,  nor  of  doubtful  meaning;  but,  on  the  contrary, 
it  is  express  and  clear.  The  court  is  not  prepared  to  hold  that  the  appeal  from 
the  judgment  was  unauthorized.  In  this  territory  an  appeal  from  a  judgment 
is  of  more  importance  to  an  appellant,  sometimes,  than  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial.  Where  the  appeal  is  from  the  judg- 
ment, the  appellant,  if  the  amount  be  of  sufficient  size,  can  take  the  case  to 
the  supreme  court  of  the  United  States.  But  where  the  appeal  is  from  an 
order,  this  cannot  be  done.  The  fact  that  the  amount  in  this  case  might  not 
be  sufficient  to  authorize  an  appeal  to  the  supreme  court  of  the  United  States, 
does  not  change  the  principle. 

The  argument  against  our  entertaining  an  appeal  from  the  judgment  when 
there  had  been  an  appeal  denying  a  motion  for  a  new  trial,  might  be  of  weight 
in  regard  to  the  propriety  of  this  court  hearing  a  second  argument  of  the  sat^e 


Digitized  by 


Google 


N.  M.]  TEBBTTOBY  V.  CUTINOLA.  80& 

points,  on  different  appeals,  in  the  same  case;  but  it  certainly  tould  not  go 
further. 
The  motion  to  dismiss  the  appeal  and  affirm  the  judgment  is  overruled. 

Zane,  C.  J.,  and  Henderson,  J.,  concur. 


Territory  v.  Cutinola. 
(Supreme  Court  of  New  Mexico.    1887.) 

1.  Statutory  Construction— Repeal  of  Repugnant  Provisions. 

Comp.  Laws  N.  M.  1884,  \  881,  makes  it  a  misdemeanor  for  the  proprietor  or  su- 
perintendent of  a  public  house  where  liquor  is  sold  to  permit  games  of  cards,  dice, 
etc.,  to  be  played  on  his  premises.  Section  884  provides  for  the  prosecution  of  such 
offenses  by  indictment.  Section  2490,  enacted  subsequently,  authorises  the  prose- 
cution of  all  misdemeanors  by  information.  Held,  that  sections  881  and  884  are 
general,  and  not  special,  statutes,  and  that  the  effect  of  section  2490  is  to  repeal  so 
much  of  section  884  as  is  repugnant  to  its  provisions,  and  that  consequently  the  of- 
fense created  by  section  881  may  be  prosecuted  by  information. 

2.  Information— Filed  ex  Officio  by  Prosecuting  Attorney— Affidavit. 

Under  the  rules  of  the  common  law,  as  adopted  in  the  various  states,  it  is  not  es- 
sential that  an  information  filed  ex  officio  by  a  prosecuting  attorney,  in  the  prosecu- 
tion of  a  misdemeanor,  should  be  supported  by  affidavit. 

3.  Same — Oath  of  Office— Constitutional  Law. 

Under  Const.  U.  S.  4th  Amend.,  protecting  the  people  against  unreasonable 
searches  and  seizures,  and  providing  that  no  warrant  shall  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  it  is  not  essential  that  an  information, 
filed  ex  officio  by  a  prosecuting  attorney  in  the  prosecution  of  a  misdemeanor,  should 
be  sustained  by  affidavit  other  than  his  oath  of  office. 

Appeal  from  district  court,  Bernalillo  county. 

E.  A.  Fiske  and  H.  L.  Warren,  for  appellant.  William  Breeden,  for  ap- 
pellee. 

Henderson,  J.  Appellant  was  prosecuted  by  information  in  the  court  be- 
low for  permitting  gaming  in  a  public  house  of  which  he  was  proprietor,  un- 
der section  881,  Comp.  Laws.  He  was  tried  by  a  jury  and  fined  $50.  From 
this  judgment  of  conviction  defendant  appealed.  The  only  question  presented 
is,  can  crimes  of  the  class  charged  be  lawfully  prosecuted  by  information? 
This  question  was  fully  argued  and  elaborately  considered  by  the  district  judge, 
on  motion  to  quash  the  information .  His  opinion  was  reduced  to  writing,  and 
is  a  very  clear  and,  we  think,  correct  determination  of  the  question,  and  we 
adopt  it  as  the  opinion  of  this  court.     The  opinion  is  as  follows: 

"This  is  a  motion  filed  by  defendant  to  quash  the  information  for  two 
reasons:  (1)  Because  the  offense  cannot  be  prosecuted  by  information  in  the 
district  court,  but  must  be  by  indictment.  (2)  Because  the  information  is  not 
made  upon  oath  or  affirmation  showing  probable  cause  for  the  prosecution. 

"The  information  is  filed  by  the  district  attorney,  ex  officio,  and  is  supported 
by  an  affidavit  made  by  himself,  stating  the  facts  to  be  true  according  to  his 
information  and  belief. 

"Counsel  have  exhibited  great  zeal,  learning,  and  research,  in  the  prepara- 
tion and  presentation  of  the  questions  arising  upon  this  motion,  and  have  fairly 
overwhelmed  the  court  with  arguments,  briefs,  and  books  in  support  of  their 
respective  positions.  I  have  listened  to  the  arguments  attentively  and  par 
tiently,  read  the  briefs  carefully,  and  examined  the  authorities  as  thoroughly 
as  time  and  the  press  of  other  business  would  permit.  It  is  but  a  just  recog- 
nition of  the  ability,  labor,  and  diligence  of  counsel  to  say  that  I  am  satisfied 
the  whole  ground  has  been  covered,  and  all  the  law  bearing  upon  the  case  in 
any  manner  has  been  found,  examined,  and  presented  at  this  hearing. 

"The  first  ground  of  the  motion  proceeds  upon  the  theory  that  the  section  of 
the  statute  upon  which  this  prosecution  arises  is  a  special  statute  with  a  lim- 
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ited  application,  and  that  the  latter  act  authorizing  the  prosecution  of  all  mis- 
demeanors by  information  does  not  affect  it.  Section  881,  Com  p.  Laws  1884, 
provides  that  if  any  proprietor  or  superintendent  of  any  public  house  where 
spirituous  or  malt  liquors  are  sold,  shall  permit  any  games  to  be  played  with 
cards,  dice,  etc.,  such  person  on  conviction  shall  be  fined.  Section  882  prohibits 
all  persons  from  frequenting  or  keeping  any  gaming  table  under  the  penalty 
of  a  fine.  Section  883  prohibits  all  persons  from  betting  at  any  gaming  table, 
etc.  Section  884  provides  that  for  any  violation  of  the  provisions  of  the  fore- 
going sections  the  person  so  offending  shall  be  presented  before  some  justice 
of  the  peace,  or  by  indictment  by  a  grand  j  ury,  etc.  These  sections  are  copied 
from  the  Compiled  Laws  of  1865,  into  the  compilation  of  1884. 

"In  1872  the  legislature  passed  an  act  authorizing  the  prosecution  of  all  mis- 
demeanors by  information.  In  1874  this  act  was  amended,  giving  justices 
concurrent  jurisdiction,  and  as  amended  it  is  found  in  the  Compiled  Laws  of 
1884  as  section  2490. 

•  "That  section  881,  defining  the  offense  for  which  this  prosecution  is  insti- 
tuted, is  a  general  statute,  is  very  clear.  It  affects  all  persons  alike  who  by 
their  conduct  bring  themselves  within  its  provisions.  A  general  statute  is 
defined  to  be  one  which  affects  all  the  people,  or  all  of  a  particular  class. 
Bish.  Writ.  Law,  §  42.  When  it  concerns  a  class  in  distinction  from  individuals 
it  is  treated  as  general.  Sedg.  St.  &  Const.  Law,  24,  25.  Bish.  Writ.  Law,  § 
42c.  A  private  or  special  statute  (and  these  words  appear  to  be  used  interchange- 
ably) is  one  which  affects  only  particular  individuals  or  things.  Bish.  Writ. 
Law,  §  42d.  The  section  under  consideration  does  not  refer  to  any  particular 
individual,  but  to  all  that  class  of  persons  who  permit  games  to  be  played  with 
cards,  etc.,  in  their  houses  where  spirituous  or  malt  liquors  are  sold.  Section 
884  is  a  general  statute  also,  and  provides  a  mode  of  procedure  for  the  trial 
and  punishment  of  all  persons  of  the  class  mentioned  in  section  881.  It  says 
that  such  persons  shall  be  indicted  by  the  grand  jury.  But  section  2490, 
passed  long  after  the  passage  of  section  884,  provides  that  all  misdemeanors 
may  be  prosecuted  by  information.  This  is  a  misdemeanor.  Section  2490  is 
later  in  time  of  enactment,  and  is  repugnant  to  the  provisions  of  section  884, 
and  under  a  fundamental  rule  of  construction,  works  a  repeal  of  section  884, 
to  the  extent  of  the  repugnancy,  or,  at  least,  it  works  an  amendment  of  that 
section,  so  that  both,  taken  together,  provide  for  the  prosecution  of  misde- 
meanors of  the  kind  mentioned  in  the  sections  preceding  section  884,  by  in- 
dictment and  information,  as  concurrent  remedies.  Sedg.  St.  &  Const.  Law, 
104.  It  follows  from  what  has  been  said,  that  an  information  may  be  resorted 
to  in  this  class  of  cases. 

"The  second  ground  of  the  motion  presents  a  question  of  greater  difficulty. 
It  resolves  itself  into  two  questions:  First.  Must  an  information  be  sup- 
ported by  an  affidavit?  And,  second,  if  so,  is  the  affidavit  in  this  case  suffi- 
cient? 

"It  was  conceded  in  the  argument  that  if  the  first  proposition  should  be 
answered  in  the  affirmative,  the  second  must  be  answered  in  the  negative, 
i.  e.t  if  it  should  be  held  that  an  affidavit  was  necessary,  then  the  affidavit  filed 
in  support  of  the  information  in  this  case  must  be  held  insufficient.  The  stat- 
ute does  not  undertake  to  define  an  information,  or  prescribe  its  form  or  con- 
tents. We  must  therefore  look  to  the  common  law  to  ascertain  what  it  is  and 
what  its  requisites,  in  the  particular  in  question,  are.  At  common  law  an 
information  is  defined  to  be  an  accusation  or  complaint  exhibited  against  a 
person  for  some  criminal  offense,  either  immediately  against  the  king,  or 
against  a  private  person,  which  from  its  enormity  or  dangerous  tendency  the 
public  good  required  should  be  restrained  and  punished,  and  differs  princi- 
pally from  an  indictment  in  this:  that  an  indictment  is  an  accusation  found 
by  the  oath  of  12  men,  whereas  an  information  is  only  the  allegation  of  the 
officer  who  exhibits  it.    3  Bac.  Abr.  635,  tit.  ♦Informations/    Bacon  says 
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there  were  two  khuls  of  criminal  informations  in  use  in  England  under  the 
common-law  procedure.  The  first  was  for  offenses  more  immediately  against 
the  king,  and  was  filed  by  the  attorney  general,  ex  officio,  and  without  leave 
of  court.  The  second  was  for  offenses  against  private  individuals,  and  was 
exhibited  by  the  masters  of  the  crown.  Prior  to  the  adoption  of  the  statute 
of  4  and  5  Wm.  &  Mary,  c.  18,  informations  of  this  class  were  filed  as  a  mat- 
ter of  course;  but  under  the  provisions  of  this  statute  such  informations  could 
not  be  filed  by  masters  of  the  crown,  except  upon  leave  of  court,  and  were  re- 
quired to  be  supported  by  the  aifidavit  of  the  person  at  whose  suit  the  same 
was  filed,  and  such  person  was  abo  required  to  give  security  for  costs.  3 
Bac.  Abr.  635. 

41  It  is  contended  here  that  the  second  class  has  been  adopted  in  this  coun- 
try; that  in  England  the  first  class  could  only  be  filed  in  cases  where  the  mis- 
demeanor was  committed  against  the  king's  person,  his  prerogative,  his  rev- 
enue, his  officers,  or  the  public  safety,  and  that  as  we  have  no  king,  nor  any 
person  exercising  kingly  powers  and  prerogatives,  the  first  class  of  informa- 
tions has  no  application  here.  In  support  of  this  position  counsel  cite:  4  BI. 
Comra.  307-309;  1  Chit.  dim.  Law,  848-606;  Ex  parte  Burford,  3  Cranch, 
448;  State  v.  Qleason,  32  Kan.  245, 4  Pac.  Rep.  863;  Arch.  Crim.  PI.  &  Pr.  69, 
70.  Is  this  position  sound  V  It  may  be  admitted  that,  for  the  misdemeanors  of 
the  kind  mentioned,  the  attorney  general  could,  and  did,  file  informations, 
but  was  he  limited  to  that  class?  Could  he  not  file  an  information  ex  officio 
upon  the  commission  of  a  misdemeanor  of  either  class?  Blackstone,  p.  309, 
supra,  (after  stating  the  two  kinds  of  informations,  and  that  the  first  are 
properly  and  truly  the  king's  own  suits,)  says:  'The  objects  of  the  king's 
own  prosecutions,  filed  ex  officio  by  his  own  attorney  general,  are  probably 
such  enormous  misdemeanors  as  peculiarly  tend  to  disturb  or  endanger  his 
government,  or  to  molest  or  affront  him  in  the  regular  discharge  of  his  func- 
tions/ Coke,  Chitty,  and  Bacon,  as  cited  above,  sustain  this  statement  of  the 
power  of  the  attorney  general,  and  that  it  was  the  practice  for  all  other  in- 
formations to  be  filed  by  the  master  of  the  crown.  But  it  may  be  doubted 
whether  these  authors  state  the  whole  law  on  the  subject  on  the  pages  cited. 
Blackstone  seems  to  think  that  the  attorney  general  was  limited  to  the  filing 
of  informations  for  offenses  against  the  king.  But  Chitty  says  (1  Crim.  Law, 
884:)  *  Informations  may  be  tiled  by  the  attorney  general  for  any  offense  be- 
low the  dignity  of  felony,  which  tends,  in  his  opinion,  to  disturb  the  govern- 
ment, or  immediately  interfere  with  the  interests  of  the  public,  or  the  safety 
of  the  crown.  He  most  frequently  exercises  this  power  in  cases  of  libels  on 
governments  or  high  officers  of  the  crown,  etc.  He  seems,  indeed,  at  his  op- 
tion to  exert  it  when  any  offense  occurs  which  may  thus  be  prosecuted  in  the 
crown  office.  The  attorney  general  is  the  sole  judge  of  what  public  misde- 
meanors he  will  prosecute.  He  may  file  an  information  against  any  one 
whom  he  thinks  proper  to  select,  without  oath,  without  motion  or  opportunity 
for  the  defendant  to  show  cause  against  the  proceeding.'  Lord  Bacon  says'* 
upon  the  authority  of  Mr.  Sergeant  Hawkins,  that  it  was  « every  day's  prac- 
tice, agreeable  to  numberless  precedents,  to  exhibit  informations,  either  in  the 
name  of  the  king's  attorney  general,  or  of  the  master  of  the  crown  office,  for 
batteries;  cheats;  seducing  a  young  man  or  woman  from  their  parents  in 
order  to  marry  them  against  their  consent,  or  for  other  wicked  purpose ;  spirit- 
ing away  a  child;  rescuing  persons  from  legal  arrest;  perjuries;  subornation 
of  perjuries;  forgery;  conspiracies,  and  other  like  crimes  done  principally  to 
a  private  person,  as  well  as  for  offenses  done  principally  to  the  king,  *  *  * 
and  in  general,  or  any  other  offenses  against  the  public  good,  or  against  the 
first  and  obvious  principles  of  justice  and  common  honesty.'  8  Bac.  Abr. 
tit.  « Informations,'  B;  2  Hawk.  P.  C.  c.  26,  8  1.  Mr.  Cole,  in  his  work  upon 
Criminal  Informations,  at  page  9,  says:  «  Trie  attorney  general  may  exhibit 
an  ex  officio  information  for  any  misdemeanor  whatever/  and  cites,  in  support 
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of  this  statement,  Com.  Dig.  tit.  'Information/  A;  Bac.  Abr.  tit.  'Informa- 
tion.' A;  2  Hawk.  c.  26;  Arch.  PI.  &  Ev.  69.  On  page  10,  the  author  con- 
tinues: '  In  cases  of  misdemeanor  the  law  has  intrusted  the  attorney  general, 
on  behalf  of  the  crown,  with  a  discretionary  power  of  filing  informations ;  and 
for  that  reason  the  court  of  queen's  bench  will  never  give  leave  to  the  attor- 
ney general  on  behalf  of  the  crown  to  exhibit  criminal  information.  He  has 
the  right  to  exhibit  one  ex  officio,  on  his  own  responsibility  and  discretion.9 
'  But  although  the  attorney  general  may,  if  he  think  fit,  exhibit  a  criminal 
information,  ex  officio,  for  any  misdemeanor  whatever,  yet  in  practice  he  sel- 
dom does  so  except  when  directed  to  do  so  by  the  house  of  lords,  the  house  of 
commons,  etc.,  when  the  case  is  of  a  very  serious  nature.  The  usual  objects 
of  an  ex  officio  information  are  properly  such  enormous  misdemeanors  as  tend 
to  disturb  or  endanger  the  queen's  government,  or  affront  her  in  the  discharge 
of  her  royal  functions.'    Cole,  Crim.  Inf.  10,  found  in  46  Law  Lib.  29,  30. 

"This  is  sufficient  to  show  that  Blackstone  stopped  short  of  stating  the  full 
power  of  the  attorney  general  in  this  particular,  at  common  law,  and  suffi- 
cient, I  think,  to  show  that  the  right  of  the  attorney  general  to  file  informa- 
tions for  misdemeanors  was  unlimited,  although  the  practice  was  not  to  call 
the  right  into  exercise,  except  in  cases  of  high  misdemeanor.  In  State  v. 
Oleason,  32  Kan.  245,  4  Pac.  Rep.  363,  the  court  says  that,  « at  common  law, 
an  information  might  be  filed  against  persons  charged  with  misdemeanors,  yet 
no  rule  was  granted  in  such  cases  except  upon  evidence  sufficient  to  make  out 
the  offense  beyond  doubt.'  The  court,  evidently,  had  in  mind  the  second 
class  of  informations,  because  Arch.  PI.  &  Ev.  76,  and  1  Chit.  Crim.  Law,  856, 
are  cited  where  the  statute  of  4  and  5  Wm.  &  Mary,  c.  18,  concerning  that 
class  of  informations,  is  discussed.  The  court  discusses  the  essentials  of  a 
common-law  information  in  passing  upon  a  statute  of  that  state  which  re- 
quired informations  to  be  verified  by  affidavit,  but  which  authorized  an  affi- 
davit on  information  and  belief.  They  hold  the  statute  void,  because  it  is  in 
conflict  with  their  constitution,  and  then  decide,  in  effect,  that  the  kind  of  in- 
formation meant  by  the  Kansas  statute  was  the  kind  in  use  in  England  by  the 
masters  of  the  crown  subsequent  to  the  adoption  of  the  statute  of  Wm.  & 
Mary,  supra. 

"This  case  seems  to  stand  alone  on  the  position  that  the  second  class  of  infor- 
mations was  adpoted  in  this  country.  In  State  v.  Kelm,  79  Mo.  515,  it  is  said, 
quoting  from  Bishop:  'In  our  states  the  criminal  information  should  be 
deemed  to  be  such,  and  such  only,  as  in  England  is  presented  by  the  attorney 
or  solicitor  general.  This  part  of  the  English  common  law  has  plainly  become 
common  law  with  us.  As  with  us  the  powers  which  in  England  were  exer- 
cised by  the  attorney  or  solicitor  general,  are  largely  distributed  among  our 
district  attorneys,  whose  otlice  does  not  exist  in  England,  the  latter  officers 
would  seem  to  be  entitled,  under  our  common  law,  to  prosecute  by  informa- 
tion, as  a  right  adhering  to  their  office,  and  without  leave  of  court.'  Citing 
1  Bish.  Crim.  Proc.  §  144;  Whart.  Crim.  PI.  &  Pr.  (8th  Ed.)  §  87.  See, 
also,  1  Bish.  Crim.  Proc.  §  604.  The  second  class  of  informations  seems  not 
to  have  been  adopted  in  this  country.  1  Bish.  Crim.  Proc.  §  606;  State  v. 
Moore,  19  Ala.  514.  I  am  unwilling  to  adopt  the  view  of  the  Kansas  court 
when  opposed  by  such  standard  authorities  upon  criminal  law  and  procedure 
as  Bishop  and  Wharton. 

"But  it  is  said  that,  even  if  the  information  adopted  in  this  country  be  the 
kind  exhibited  by  the  attorney  general  in  England,  and  even  if  our  district 
attorneys  have  the  same  power  under  our  system  as  at  the  common  law,  yet 
the  fourth  amendment  to  the  constitution  of  the  United  States  requires  that 
all  accusations  upon  which  warrants  of  arrest  are  to  issue  shall  be  supported 
by  affidavit.  The  amendment  is  as  follows:  'The  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated;  and  no  warrants  shall  issue  but 
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upon  probable  cause,  supported  by  oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched  and  the  person  or  thing  to  be  seized.'  In 
the  case  of  U.  8.  v.  Tureaud,  20  Fed.  Rep.  621,  it  was  held  that  this  amend- 
ment changed  the  common-law  information,  by  introducing  into  it  a  new 
element,  viz.,  an  affidavit,  thus  making  the  informations  in  this  country  par- 
take of  the  requisites  of  both  classes  of  criminal  informations  in  England. 
The  facts  of  that  case  show  that  an  information  had  been  filed  before  a  com- 
missioner of  the  United  States,  that  it  was  supported  by  an  affidavit  of  a  pri- 
vate person,  stating  that  such  person  believed  the  matters  and  things  stated 
in  the  information  to  be  true.  Whether  the  information  containing  the  facts 
which  the  affiant  believed  to  be  true  was  filed  by  an  officer  authorized  to  do 
so,  does  not  appear,  and  can  only  be  gathered  inferentially  from  the  opinion. 
But  conceding  that  the  information  was  filed  by  the  proper  officer,  the  ques- 
tion, and  the  only  question,  properly  before  the  court  for  decision,  was  the 
sufficiency  of  the  affidavit,  and  not,  as  in  this  case,  whether  an  information 
could  in  any  court  be  filed  without  an  affidavit.  The  court  argues  at  some 
length  to  show  that  the  fourth  amendment  acted  upon  the  procedure  by  infor- 
mation, and  created  a  new  rule  requiring  something  more  than  the  mere  ipse 
dixit  of  the  attorney  general,  to  authorize  the  issuance  of  a  warrant,  and  con- 
cludes that  there  is  no  officer  in  the  federal  government  analogous  to  the 
British  attorney  general,  and  that,  therefore,  all  informations  should  be  sup- 
ported by  affidavit.  All  of  this  decision,  except  that  which  holds  an  affidavit 
upon  belief  insufficient,  is  the  mere  dictum  of  the  judge,  and  cannot  be  re- 
garded as  authority. 

"It  is  insisted  by  the  district  attorney  that  the  fourth  amendment  is  not  in 
force  in  this  territory;  that  it  is  only  a  limitation  upon  the  power  of  the 
United  States  courts.  No  authorities  have  been  cited  to  sustain  this  position, 
and  I  am  persuaded  that  it  is  not  tenable.  I  am  inclined  to  adopt  the  view 
of  counsel  for  the  motion,  that  this  amendment  is  operative  here,  and  is  a 
limitation  upon  our  legislation  and  courts,  because,  as  was  said  by  counsel, 
to  hold  this  amendment  a  restriction  upon  congress,  and  yet  not  a  restriction 
upon  a  government  created  by  congress,  would  be  a  contradiction  of  terms. 
But  while  believing  that  this  amendment  is  operative  here,  I  by  no  means  ad- 
mit the  position  of  counsel  for  the  motion,  backed  by  the  decision  in  20  Fed. 
Bep.  supra,  that  it  introduces  a  new  rule  in  these  cases,  or  that  it  requires 
anything  more,  in  order  to  the  prosecution  of  misdemeanors  by  information, 
than  was  required  at  common  law.  Judge  Story  says  that  'this  amendment 
seems  indispensable  to  the  full  enjoyment  of  the  rights  of  personal  security, 
personal  liberty,  and  private  property/  and  that  « it  is  little  more  than  the 
affirmance  of  a  great  constitutional  doctrine  of  the  common  law.'  2  Story, 
Const.  §  1902.  From  the  reasoning  which  follows  in  the  same  section,  it  is 
manifest  that  he  thought  it  was  nothing  more  than  an  affirmance  of  the  doc- 
trines of  the  common  law ;  for  he  says :  <  Although  special  warrants  upon 
complaints  under  oath,  stating  the  crime  and  the  party  by  name,  against 
whom  the  accusation  is  made,  are  the  only  legal  warrants  upon  which  an 
arrest  can  be  made  according  to  the  law  of  England,  yet  a  practice  had  ob- 
tained of  issuing  warrants  for  all  persons  of  a  particular  class,  authorizing 
the  officers  to  arrest  all  persons  suspected,  without  naming  or  describing  any 
particular  person.  In  the  year  1763  the  legality  of  these  general  warrants 
came  before  the  king's  bench  for  solemn  decision,  and  were  held  void  for  un- 
certainty.' 

44  If  this  amendment  was  indispensable  to  the  full  enjoyment  of  personal 
rights  and  security,  the  position  of  Judge  Story,  that  it  was  an  affirmance  of 
the  doctrines  of  the  common  law,  needs  no  argument  to  support  it,  for  it  was 
the  boast  of  the  old  lawyers  and  judges  that  the  common  law  was  the  perfec- 
tion of  reason,  and  the  bulwark  of  the  rights  of  person  and  property  of 
Englishmen.    And  if  in  England  a  legal  warrant  could  not  be  issued,  except 
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upon  oath  stating  the  crime  and  person  to  be  apprehended  by  name,  and  if 
this  was  so  by  reason  of  the  restriction  of  the  common  law,  then  the  fourth 
amendment  is  nothing  more  than  a  constitutional  declaration  of  the  common- 
law  rule,  and  it  does  not  in  any  sense  add  anything  to  the  essentials  of  a  com- 
mon-law information.  If  an  oath  was  a  necessary  prerequisite,  at  common 
law,  to  the  issuance  of  a  warrant,  and  if  the  attorney  general,  by  filing  an 
Information  ex  officio,  could  cause  a  warrant  to  be  issued,  then  the  only  oath 
necessary  was  the  oath  of  office  of  the  attorney  general;  and  if  our  district 
attorneys  occupy  the  same  relative  position  to  the  courts  of  this  country  as 
did  the  attorney  general  of  England  to  the  courts  of  that  country,  then  an  in- 
formation filed  by  the  district  attorney  ex  officio  will  authorize  the  issuance 
of  a  warrant,  both  at  common  law  and  under  the  constitution;  and  the  oath 
of  office  of  the  district  attorney,  as  in  this  case,  is  a  sufficient  compliance  with 
the  fourth  amendment  to  the  constitution  of  the  United  States;  and  if  he  files 
the  information  as  district  attorney,  it  is  not  necessary  for  him  to  state  in 
the  body  of  the  information  that  he  files  it  on  his  oath  of  office.  State  v. 
Sickle,  Brayt.  182. 

"It  follows  that  it  is  not  necessary  to  support  an  information  filed,  ex  officio, 
by  the  district  attorney,  with  an  affidavit,  and  the  motion  is  overruled." 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is  affirmed. 

Long,  C.  J.,  and  Hendebson,  J.,  concur.  Reeves,  J.,  did  not  sit  in  this 
case. 


State  ex  rel,  Eeed  d.  Smith  and  others.    (Two  Cases.) 

{Supreme  Court  of  Oregon.    April,  18S7.) 

1.  Corporation— Pledged  Stock— Election. 

Where  shares  of  stock  are  pledged  as  collateral,  the  pledgee  reserving  the  right  to 
sell  in  case  of  default,  and  the  pledgee  causes  a  transfer  to  himself  to  be  recorded 
on  thebooks  of  the  corporation,  until  the  pledgeor's  rights  shall  have  been  foreclosed 
by  a  sale,  etc.,  he,  and  not  the  pledgee,  is  entitled  to  vote  on  the  stock,  in  the  ab- 
sence of  a  statute  providing  otherwise. 

i.  Same— Meeting — Election— Presiding  Officer. 

Where,  at  a  stockholders'  meeting  for  the  election  of  directors  of  the  corporation, 
certain  persons  receive  the  requisite  number  of  votes,  the  fact  that  the  presiding 
officer  insists  on  counting  certain  votes  cast  otherwise  than  as  they  should  be 
counted,  announces  the  result  of  iheelection  to  be  otherwise  than  as  it  really  is,  is- 
sues certificates  of  election  to  those  not  entitled  to  them,  and  declares  the  meeting 
adjourned,  although  a  majority  vote  against  adjournment,  in  no  way  affects  the 
rights  as  directors  of  those  in  fact  elected. 

8.  Same. 

Nor  are  their  rights  as  directors  affected  by  an  irregular  and  unofficial  meeting 
reorganized  by  those  remaining  after  the  adjournment,  at  which  meeting  they  are 
declared  elected,  their  rights  being  derived  from  the  election  alone. 

4.  8am e— Directors — Organization  of  Board. 

But  where,  immediately  afterwards,  on  the  same  day,  the  directors  thus  elected 
proceed,  at  a  special  meeting,  without  notice  to  the  former  president,  who  also  has 
been  elected  a  member  of  the  new  board,  to  organize  a  board,  choosing  one  of  their 
number  president,  his  title  to  the  office  will  not  be  recognized  by  the  courts,  the 
proceeding  exhibiting  undue  haste  and  irregularity. 

5.  Same— Non-Residence. 

The  Oregon  statute  permitting  a  minority  of  the  directors  of  corporations  con- 
structing railroads  or  canals  to  reside  out  of  the  state,  applies  to  a  corporation  whose 
railroad,  running  from  its  furnace  to  its  mine,  is  only  three  miles  long,  and  whose 
short  canal  is  not  navigable. 

6.  Same— Eligibility. 

Where  the  statute  declares  that  no  person  shall  be  eligible  to  the  office  of  director 
of  a  corporation,  unless  he  is  a  stockholder  therein,  and  where  the  by-laws  of  a  cor- 
poration provide  that  transfers  of  stock  shall  be  made  only  on  the  corporate  books, 
and  that  the  transfer-book  shall  be  closed  for  10  days  previous  to  the  day  of  the  an- 
nual meeting  of  the  stockholders,  although  the  purchaser  of  stock,  who  has  not 
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caused  his  transfer  to  be  recorded,  might  be  refused  permission  to  rote,  or  to  re- 
ceive dividends,  yet  he  may  be  elected  a  director  by  the  vote  of  a  majority  of  the 
stockholders. 

Dolph,  Bellinger,  Mallory  <&  Simon,  and  &.  &  E.  B.  Williams,  for  appellant. 
Williams,  Ach  &  Wood,  for  respondent. 

Thayer,  J.  These  two  cases  come  here  upon  appeal  from  judgments  of 
the  circuit  court  for  the  county  of  Multnomah,  rendered  in  them  severally. 
Each  of  them  was  an  action  at  law  brought  in  said  circuit  court  in  the  name 
of  the  state  upon  the  relation  of  S.  G.  Heed.  The  first  one,  against  Elijah 
Smith,  C.  J.  Smith,  and  L.  B.  Seeley,  is  for  usurping,  intruding  into,  and 
unlawfully  holding,  the  office  of  director  in  the  Oregon  Iron  &  Steel  Com- 
pany, and  also  upon  the  right  of  George  B.  Williams,  Martin  Winch,  and 
William  M.  Ladd  to  the  position.  The  second  one,  against  said  Elijah  Smith, : 
is  for  a  like  usurpation,  intrusion  into,  and  unlawfully  holding  the  office  of 
president  of  said  company,  and  also  upon  the  right  of  the  said  Reed  to  the 
same.  The  two  cases  arise  out  of  the  same  transaction,  and  the  circum- 
stances^ nvolved  in  them  are  so  blended  that  they  were  heard  together,  and 
may  conveniently  be  considered  together.  The  circuit  court's  findings  of 
facts  cover  both  cases  and  include  all  the  general  matters  relating  to  them. 
The  following  are  said  findings: 

"(1)  That  the  Oregon  Iron  <fc  Steel  Company  was  organized  under  the  gen- 
eral laws  of  Oregon  on  the  twenty-second  day  of  April,  1882,  and  among  other 
specified  objects  and  business  for  which  it  was  organized  it  undertook  «to 
purchase,  acquire,  hold  open,  etc.,  blast-furnaces,  rolling-mills,  nail-mills, 
saw-mills,  machine-shops,  warehouses,  ship-yards,  and  to  engage  in  the 
manufacture  of  iron  and  steel,  etc.;  also — Fourth.  To  construct,  purchase, 
acquire,  hold,  own,  improve,  and  operate  canals,  and  to  transport  freight  and 
passengers  by  steam  or  otherwise  thereon.  Fifth.  To  build,  equip,  and  oper- 
ate a  railroad  from  Portland  to  Oswego,  Oregon,  and  to  extend  the  same  from 
Oswego  to  form  a  connection  with  any  railroad  in  the  Willamette  valley, 
and  to  transport  freight  and  passengers  thereon ;  also  to  purchase,  build,  and 
operate  railroads  to  connect  its  mines  and  other  property  with  its  furnace, 
rolling-mills,  etc.  Seventh.  To  promote  or  facilitate  and  assist  the  construc- 
tion, building,  extension,  equipment,  and  operation  of  any  railroad  line, 
steam-ship  line,  or  steam-boat  line,  and  the  formation  of  any  companies  for 
such  purposes.'" 

"(3)  That  the  fifteenth  day  of  June,  1886,  was  the  date  for  the  annual 
meeting  of  said  corporation,  and  on  that  day  the  subscribed  stock  of  the  cor- 
poration was  7,501  shares,  and  a  majority  thereof  was  3,751  shares,  and  there 
was  represented  at  said  meeting  by  the  owners,  in  person  or  by  proxy,  (as 
appeared  by  the  stock  transfer-books  of  the  corporation,)  5,701  shares,  and 
according  to  said  transfer  and  stock  books  S.  G.  Reed  held  in  his  own  name 
3, 422 J  shares,  and  represented  the  same  in  person,  and  held  as  proxy  for 
George  B.  Clapp  500  shares,  for  H.  N.  Arnold,  100  shares,  and  for  A.  S. 
Reed,  400  shares,— making  in  all  which  said  Reed  apparently  represented,  in 
person  and  by  proxy,  4.422J  shares  of  stock.  That  said  S.  G.  Reed  was  presi- 
dent of  said  corporation,  and  presided  at  said  meeting;  Win.  M.  Ladd,  vice- 
president;  Martin  Winch  was  secretary  of  said  corporation,  and  they  were 
both  present  at  said  meeting,  and  said  Winch  acted  as  secretary.  Upon  rep- 
resentations there  made,  in  effect,  that  Elijah  Smith  was  on  his  way  to  Port- 
land and  would  probably,  if  the  meeting  were  adjourned  to  suit  his  conven-, 
ience,  make  some  proposition  to  resuscitate  and  benefit  the  company,  Geo.  H. 
Williams,  being  a  stockholder  present  in  person,  moved  and  it  was  voted  to 
adjourn  till  July  1,  1886. 

"(4)  That  on  the  first  day  of  July,  1886,  according  to  adjournment,  the 
stockholders  met  at  the  place  appointed,  S.  G.  Reed,  president,  presiding,  Mar- 
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tin  Winch,  secretary,  and  acting  as  such,  and  Wra.  M.  Ladd,  vice-president, 
present  and  participating  in  the  proceeding,  and  on  call  of  stock  there  were 
7,501  shares  represented  by  the  owners,  in  person  or  by  proxy,  of  which  S. 
G.  Reed  appeared  to  represent  in  person  3, 422 J  shares,  and  George  B.  Clapp, 
by  L.  B.  Seeley,  proxy,  represented  500  shares.  That  at  said  meeting,  and 
before  a  vote  was  taken  for  directors,  L.  B.  Seeley  claimed  to  own  361  shares 
of  stock,  that  stood  on  the  books  of  the  company  in  the  name  of  S.  G.  Reed, 
and  demanded  from  said  Reed  a  proxy  to  vote  the  same,  which  demand  was 
answered  by  said  Reed  that  said  361  shares  would  be  voted  in  the  usual  way, 
and  in  accordance  with  the  by-laws  of  the  corporation;  and  thereupon,  im- 
mediately, the  sheriff  of  this  county  entered  the  room  and  served  on  said 
Reed  an  injunction  issued  out  of  this  court  from  Department  No.  2,  command- 
ing said  Reed  not  to  vote  said  361  shares  of  said  stock  at  said  meeting,  or  at 
any  adjourned  meeting  of  said  stockholders.  That  Geo.  H.  Williams  then 
moved  an  adjournment  of  the  meeting  to  July  9,  1886,  in  order  that  Reed 
might  have  opportunity  to  apply  for  a  discharge  of  the  injunction  which  had 
been  issued  ex  parte,  and  the  motion  was  seconded  and  put  and  lost.  That  as 
to  the  said  361  shares  of  stock,  the  same  did,  prior  to  November  6,  1885,  stand 
upon  the  stock-book  and  transfer  journal  of  said  company  in  the  name  of  L. 

B.  Seeley;  that  on  the  twenty-seventh  day  of  March,  1884,  said  Seeley  as- 
signed and  delivered  to  said  S.  G.  Reed  said  361  shares  of  stock  as  collateral 
security  for  the  payment  to  said  Reed  of  $50,000,  in  two  years  after  date, 
with  semi-annual  interest  at  7  per  cent,  per  annum,  for  which  sum  Seeley  on 
that  day  gave  to  Reed  his  promissory  note.  The  assignment  and  transfer  of 
said  stock  was  absolute  in  form,  and  embodied  an  absolute  and  irrevocable 
power  of  attorney,  directing  and  authorizing  the  transferee  to  transfer  the 
same  from  Seeley 's  name  to  that  of  the  transferee  on  the  books  of  the  com- 
pany; said  assignment  was  also  accompanied  by  a  written  agreement  of  the 
same  date,  made  by  said  Reed  and  Seeley,  providing,  among  other  things,  that 
upon  default  in  the  payment  of  said  $50,000  note,  and  interest,  at  maturity 
thereof,  said  Reed  might  sell  or  dispose  of  said  stock  at  public  or  private  sale, 
and  in  such  manner  and  on  such  terms  as  to  said  Reed  should  seem  best; 
said  stock  remained  in  Seeley's  name  on  the  books  of  the  company,  and  were 
voted  by  Seeley  till  the  sixth  of  November,  1885,  when  said  361  shares,  on  re- 
quest of  said  Reed,  were  transferred  on  the  books  of  said  corporation  to  said 
S.  G.  Reed,  and  the  certificate  thereof  to  Seeley  was  canceled,  and  said  shares 
have  ever  since  stood,  and  do  now  stand,  on  the  books  of  said  company  in  the 
name  of  said  S.  G.  Reed.  The  $50,000  promissory  note  of  said  Seeley,  for  the 
security  of  which  said  361  shares  were  assigned  to  said  Reed,  was  due  on  the 
thirtieth  of  March,  1886,  and  the  same  was  not  paid,  nor  had  the  same  been 
paid  on  the  said  first  day  of  July,  1886. 

"That  on  the  refusal  of  the  meeting  to  adjourn,  the  usual  business  of  an 
annual  meeting  was  proceeded  with,  and,  among  other  things,  it  was  voted  to 
proceed  to  the  election  of  directors  for  the  ensuing  year.  There  was  then  laid 
before  the  meeting  by  Joseph  Simon,  proxy  for  E.  W.  Creighton,  a  certificate 
of  stock  in  the  name  of  E.  W.  Creighton,  and  he  stated  that  one  share  thereof 
had  been  assigned  to  Elijah  Smith,  and  one  share  to  C.  J.  Smith,  and  the  fact 
in  regard  to  said  two  shares,  was  that  on  or  about  the  fifth  day  of  June,  1886, 
said  E.  W.  Creighton,  for  the  consideration  of  one  hundred  dollars  cash  to  him 
paid,  had  assigned  one  share  of  said  stock  to  Elijah  Smith,  and  one  share  to 

C.  J.  Smith,  and  that  within  a  week  thereafter  said  Creighton  sent  to  Martin 
Winch,  secretary  of  said  corporation,  an  informal  notice  of  said  assignment, 
but  no  transfer  of  said  two  shares,  or  either  of  them,  had  been  made  on  the 
books  of  the  company  on  the  fifteenth  day  of  June,  1886,  the  date  of  the  an- 
nual meeting,  nor  on  the  first  day  of  July,  1886,  the  date  of  said  adjourned 
meeting,  but  said  two  shares  were  in  fact  transferred  on  the  books  of  said 
corporation  from  E.  W.  Creighton  to  Elijah  Smith  and  C.  J.  Smith,  respect- 
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ively,  on  the  second  day  of  July,  1886.  At  said  adjourned  meeting  C.  B. 
Donohue  was  present  and  voted  87$  shares  of  stock  in  person,  and  also  voted 
one  share  by  Thos.  N.  Strong,  proxy.  E.  W.  Creighton  was  present  in  per- 
son, but  his  stock,  290 J  shares,  was  controlled  and  voted  by  Jos.  Simon,  proxy. 
The  290$  shares  so  voted  for  E.  W.  Creighton  included  the  two  shares  sold  to 
Elijah  and  C.  J.  Smith  aforesaid.  At  said  meeting  Elijah  Smith  held  a  writ- 
ten proxy  from  Wm.  Alvord,  authorizing  him  as  proxy  to  vote  Alvord's  100 
shares  of  stock  at  the  annual  meeting,  and  a  telegram,  of  date  July  1st,  con- 
firming and  extending  the  written  proxy  to  all  meetings  during  the  year  1886, 
and  the  same  were  laid  before  the  meeting.  Geo.  H.  Williams  objected  to  the 
stock  of  Wm.  Alvord  being  voted  by  Elijah  Smith,  proxy,  and  also  objected  to 
L.  B.  Seeley's  voting  the  361  shares  of  stock  standing  in  the  name  of  S.  G. 
Beed,  and  which  said  Beed  had  been  enjoined  from  voting,  and  claimed  that 
Seeley  had  no  right  to  vote  the  said  361  shares. 

u  A  vote  for  directors  was  then  taken,  and  said  361  shares  were  voted  by 
said  Seeley  for  Elijah  Smith,  C.  J.  Smith,  and  L.  B.  Seeley,  and  the  ballots 
laid  before  the  president,  said  S.  G.  Beed,  to  be  canvassed,  and  thereupon 
said  Geo.  H.  Williams  objected  to  the  votes  cast  for  Elijah  Smith  and  L.  B. 
Seeley  being  counted,  because  they  were  non-residents  of  this  state,  and  also 
objected  to  the  votes  cast  for  Elijah  Smith  and  C.  J.  Smith,  because  they  were 
not  stockholders  within  the  meaning  and  intent  of  the  by-laws,  and  objected 
to  the  said  361  shares  voted  by  Seeley  being  counted.  Said  Beed,  president, 
sustained  the  objection  to  the  vote  of  said  361  shares,  by  L.  B.  Seeley,  and 
the  vote  of  said  100  shares  owned  by  Wm.  Alvord  and  voted  by  Elijah  Smith, 
proxy,  and  excluded  the  same  from  the  count  of  votes.  Mr.  Jos.  Simon,  as 
proxy  for  said  E.  W.  Creighton,  appealed  from  the  decision  of  the  president, 
and  the  appeal  was  seconded,  but  the  president  refused  to  entertain  the  appeal, 
and  proceeded  to  declare  the  result  of  the  voting,  and  then  and  there  excluded 
from  the  count  of  votes  the  said  361  shares  of  stock  voted  by  L.  B.  Seeley, 
and  the  100  shares  voted  by  Elijah  Smith,  proxy  for  Wm.  Alvord,  and  de- 
clared the  result  of  the  voting  as  follows,  to- wit:  That  S.  G.  Beed  had  re- 
ceived 7,040  votes;  that  W.  S.  Ladd  had  received  7,040  votes;  that  W.  M. 
Ladd  had  received  3,563$  votes;  that  Geo.  H.  Williams  had  received  3,563$ 
votes;  that  Martin  Winch  had  received  3,563$  votes;  that  Elijah  Smith  had 
received  3,476$  votes;  that  C.  J.  Smith  had  received  3,476$  votes;  that  L.  B. 
Seeley  had  received  3,476$  votes.  And  then  he  declared  that  S.  G.  Beed,  W. 
S.  Ladd,  Geo.  H.  Williams,  Wm.  M.  Ladd,  and  Martin  Winch,  having  re- 
ceived a  majority  of  all  the  legal  votes  cast,  were  duly  elected  directors  of  the 
Oregon  Iron  &  Steel  Company  for  the  year  ensuing,  and  a  certificate  of  their 
election  was  in  due  form  issued  to  said  persons  by  said  Beed,  president.  Geo. 
H.  Williams,  after  the  declaration  of  the  vote,  moved  an  adjournment,  and 
Martin  Winch  seconded  it,  and  the  president  put  the  question  to  vote  viva 
voce,  and  there  was  a  sound  of  ayes  and  a  sound  of  noes,  but  no  call  was  made 
for  a  recorded  vote  by  ayes  and  noes,  nor  for  a  division  and  special  count  of 
votes.    Whereupon  the  president  declared  the  meeting  adjourned. 

"The  fact  was,  however,  there  were  seven  persons,  representing  a  majority 
of  the  stock  voting,  who  voted  against  adjournment,  and  four  persons,  repre- 
senting a  minority  of  the  stock  voting,  who  voted  for  the  adjournment.  On 
announcing  the  vote  and  declaring  the  meeting  adjourned,  the  president,  with 
Geo.  H.  Williams,  and  the  secretary,  Martin  Winch,  withdrew  from  the  meet- 
ing, but  before  said  Winch,  secretary,  had  passed  out  of  the  room,  the  record 
book  of  the  corporation,  in  which  were  recorded  the  minutes  of  stockholders' 
meetings,  along  with  a  part  of  the  ballots  for  directors,  and  several  other  pa- 
pers and  documents  belonging  to  the  secretary's  office,  were  taken  from  him 
by  force  by  L.  B.  Seeley.  After  the  president,  secretary,  and  said  Geo.  H. 
Williams  had  so  retired  from  the  room,  the  persons  remaining,  among  whom 
was  Wm.  M.  Ladd,  vice-president  of  the  corporation,  proceeded  to  choose  W. 
v.  14p.no.  15— 52 
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S.  Ladd  chairman  and  Wm.  M.  Ladd  secretary,  and  proceeded  to  declare  what 
they  claimed  to  be  the  true  result  of  the  above-described  vote  cast  for  directors, 
and  as  data  for  the  same  referred  to  tally  lists  kept  by  some  of  the  stock- 
holders when  Reed  was  canvassing  the  vote,  and  to  memoranda  left  by 
Winch,  as  well  as  the  recollection  of  the  stockholders  present,  and  said  per- 
sons then,  by  vote,  ordered  that  the  361  shares  voted  by  L.  B.  Seeley,  and  the 
100  shares  voted  by  Elijah  Smith,  proxy  for  Alvord,  should  be  counted.  Said 
361  shares  and  said  100  shares  had  been  voted  for  Elijah  Smith,  C.  J.  Smith, 
and  L.  B.  Seeley,  for  directors,  and  the  same  were  now  counted  for  said  par- 
ties, and  said  W.S.  Ladd,  chairman,  proceeded  to  declare  the  vote  as  follows, 
to-wit:  That  S.  G.  Reed  had  received  7,501  votes;  that  W.  S.  Ladd  had  re- 
ceived 7,501  votes;  that  Elijah  Smith  had  received  3,937J  votes;  that  C.  J. 
Smith  had  received  3,937J  votes;  that  L.  B.  Seeley  had  received  3,937 J  votes; 
that  Geo.  H.  Williams  had  received  3.563J  votes;  that  Martin  Winch  had  re- 
ceived 3,563|  votes;  that  Wm.  M.  Ladd  had  received  3,563J  votes.  And  said 
W.  S.  Ladd,  chairman,  then  declared  that  S.  G.  Reed,  W.  S.  Ladd,  Elijah  Smith, 
C.  J.  Smith,  and  L.  B.  Seeley  were  elected  directors  for  the  ensuing  year,  and 
said  chairman  thereupon  executed  and  issued  to  said  persons  a  certificate  of 
their  election. 

"(5)  That  Elijah  Smith,  C.  J.  Smith,  L.  B.  Seeley,  and  W.S.  Ladd,  claim- 
ing to  be  directors  of  the  Oregon  Iron  &  Steel  Company,  by  virtue  of  election 
as  aforesaid,  July  1,  1886,  took  the  oath  required  by  law  to  qualify  directors 
of  such  corporations  to  act  in  such  capacity,  and  on  the  same  day,  without 
notice  to  S.  G.  Reed,  proceeded  at  a  special  meeting  to  organize  said  bo:ird  of 
directors  by  choosing  Elijah  Smith  for  president,  Wm.  S.  Ladd,  vice-presi- 
dent, and  Wm.  M.  Ladd,  secretary,  and  at  a  regular  meeting  of  said  board, 
held  on  Tuesday,  August  17,  1886,  the  proceedings  of  the  said  meeting  of  di- 
rectors, held  on  July  1,  1886,  was  by  vote  and  in  form  ratified,  confirmed,  and 
approved. 

"(6)  That  on  the  sixth  day  of  July,  1886,  S.  G.  Reed,  George  H.  Williams, 
and  Martin  Winch,  claiming  to  have  been  elected  directors  of  the  Oregon  Iron 
&  Steel  Company,  at  the  meeting  of  stockholders  held  July  1,  1886,  as  above 
described,  in  due  form  took  the  oath  required  to  qualify  directors  of  such  cor- 
porations to  act  as  such,  and  on  the  same  day,  due  notice  thereof  having  been 
given  to  W.  S.  Ladd  and  Wm.  M.  Ladd,  held  a  special  meeting  of  said  board 
of  directors,  and  elected  S.  G.  Reed  president,  George  H.  Williams  vice-presi- 
dent, and  Martin  Winch  secretary,  for  the  ensuing  year. 

"(7)  That  Elijah  Smith  and  L.  B.  Seeley  were,  on  July  1,  1886,  and  still 
are,  non-residents  of  this  state,  and  they  and  C.  J.  Smith  are  claiming  and  as- 
suming to  act  as  directors  of  said  corporation,  and  said  Elijah  Smith  is  claim- 
ing and  assuming  to  act  as  president  of  said  corporation. 

"(8)  That,  if  the  361  shares  of  stock  standing  on  the  books  of  the  company 
in  the  name  of  S.  G.  Reed,  and  claimed  by  L.  B.  Seeley,  and  voted  by  him,  be 
excluded  from  the  count  of  votes,  the  number  of  votes  cast  at  said  meeting 
for  Elijah  Smith,  C.  J.  Smith,  and  L.  B.  Seeley,  respectively,  would  be  3,576J 
for  each,  which  is  174$  votes  less  than  a  majority  of  all  the  stock  of  the  com- 
pany. 

"(9)  That  said  Oregon  Iron  &  Steel  Company  holds  by  purchase,  and  oper- 
ates, a  short  narrow-gauge  railroad,  from  its  furnace  to  its  mine,  about  three 
miles  in  length.  That  it  owns  a  short  canal,  projected  from  Tualatin  river 
to  Sucker  lake,  and  has  spent  in  and  about  the  improvement  of  the  Tualatin 
river,  so  as  to  make  said  canal  useful,  and  in  getting  right  of  way  and  of  flow- 
age,  and  the  like,  about  $10,000,  but  said  canal  is  not  now  navigable  for  boats, 
and  the  said  company  has  run  a  preliminary  survey  to  extend  said  road  to  their 
timber  lands  in  Washington  county,  a  few  miles  distant,  and  proposed,  incase 
of  the  extension  and  construction  of  said  railroad,  and  the  improvement  of 
said  canal  and  river,  to  do  a  general  transportation  business  on  said  lines. 
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That  Elijah  Smith  and  0.  J.  Smith  submitted  to  the  stockholders'  meeting, 
held  July  1.  1886,  a  certificate  of  stock  in  the  Oregon  Iron  &  Steel  Company, 
issued  to  E.  W.  Oreighton  for  290 J  shares  of  the  capital  stock  of  said  company, 
upon  which  certificate  was  indorsed  an  assignment  and  transfer  of  one  share 
of  said  stock  to  Elijah  Smith,  and  one  share  to  0.  J.  Smith,  each  under  date  of 
June  5, 1886,  and  said  Elijah  Smith  and  C.  J.  Smith,  at  stockholders'  meeting, 
upon  exhibiting  said  certificate  and  assignment,  claimed,  by  virtue  thereof, 
that  they  were  stockholders  of  said  Oregon  Iron  &  Steel  Company. " 

From  these  findings  of  fact  the  said  court  found  the  following  conclusions 
of  law: 

rt(l)  That  L.  B.  Seeley  was  not  a  stockholder  in  the  Oregon  Iron  &  Steel 
Company,  as  to  the  361  shares  of  stock  claimed  by  him,  and  standing  in  the 
name  of  S.  G.  Reed,  and  was  not  entitled  to  vote  said  shares  on  the  fifteenth 
day  of  June,  1886,  nor  on  the  first  day  of  July,  1886,  and  said  361  shares  were 
not  entitled  to  be  counted,  when  offered  and  cast  by  said  L.  B.  Seeley. 

"(2)  That  said  Elijah  Smith,  C.  J.  Smith,  and  L.  B.  Seeley,  not  having 
either  of  them  received  a  majority  of  the  legal  vote  of  the  shares  of  the  stock 
of  said  corporation,  after  rejecting  from  the  count  said  361  shares,  cast  by  L. 

B.  Seeley,  and  standing  on  the  books  of  the  company  in  the  name  of  S.  G. 
Beed,  were  not  elected  directors  of  said  Oregon  Iron  &  Steel  Company,  and 
are  unlawfully  assuming  to  act  as  such. 

"(3)  That  the  proceedings  of  the  assembly  of  persons  on  the  first  day  of 
July,  1886,  described  in  the  pleadings  and  findings  of  fact  herein,  whereof  W. 
S.  Ladd  was  chosen  chairman,  and  at  which  a  count  of  the  votes  of  the  stock- 
holders of  said  corporation  was  claimed  to  have  been  made,  and  Elijah  Smith, 

C.  J.  Smith,  and  L.  B.  Seeley  were  declared  and  elected  directors  of  said  cor- 
poration, were  irregular,  contrary  to  law,  and  are  without  force  or  validity. 

"(4)  That  the  canvass  of  votes  by  said  W.  S.  Ladd,  chairman,  and  the  cer- 
tificates of  election  of  directors  of  said  corporation,  issued  by  said  W.  S.  Ladd, 
chairman,  were  and  are  void  and  of  no  force  or  effect  in  law. 

"(5)  That  Elijah  Smith  and  C.  J.  Smith  were  not,  nor  was  either  of  them, 
on  said  first  day  of  July,  1886,  a  stockholder  in  the  Oregon  Iron  So  Steel  Com- 
pany, and  neither  of  them  was  eligible  to  the  office  of  director. 

"(6)  That  the  vote  of  100  shares  of  stock  owned  by  Wm.  Alvord,  and  rep- 
resented by  Elijah  Smith,  proxy,  at  said  meeting  on  July  1,  1886,  was  en- 
titled to  be  counted,  and  was  by  said  Beed  unlawfully  rejected. 

"(7)  That  the  alleged  meeting  of  July  1,  1886,  at  which  it  is  claimed  Elijah 
Smith  was  chosen  president  of  the  Oregon  Iron  &  Steel  Company,  was  irreg- 
ular and  without  authority  of  law. 

"  (8)  That  defendants,  Elijah  Smith,  C.  J.  Smith,  and  L.  B.  Seeley,  have  each 
of  them  usurped,  intruded  into,  and  are  unlawfully  holding  and  exercising,  the 
office  of  directors  in  the  Oregon  Iron  &  Steel  Company,  and  the  plaintiff  is  en- 
titled to  judgment  that  they  and  each  of  them  be  excluded  from  said  office. 

"(9)  That  Elijah  Smith,  defendant,  has  usurped,  intruded  into,  and  unlaw- 
fully holds  and  exercises,  the  office  of  president  of  the  Oregon  Iron  &  Steel 
Company,  and  the  plaintiff  is  entitled  to  judgment  that  he  be  excluded  from 
said  office." 

The  general  question  to  be  determined  here  is  whether  the  conclusions  of 
law  are  warranted  by  the  facts,  and,  if  they  are  not,  then,  what  deductions 
should  be  drawn  from  the  facts  and  the  effect  thereof  upon  the  final  result 
reached  by  the  circuit  court.  There  seems  to  have  been  an  active  rivalry  be- 
tween two  sets  of  the  parties  interested  in  the  enterprise  which  the  corpora- 
tion was  organized  to  promote,  and  a  considerable  effort  made  to  employ  sharp 
practice  by  the  respective  opponents.  It  has  resulted  in  a  complication  of  the 
affairs  of  the  corporation  which  the  courts  must  undertake  to  untangle,  and 
which  presents  several  important  and  difficult  questions  to  solve.  The  con- 
clusions of  law,  as  found  by  the  circuit  court  as  a  whole,  cannot,  in  my  opin- 
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ion,  be  sustained.  I  think  Seeley  was  a  stockholder  as  to  the  361  shares  of 
stock  referred  to  in  said  first  finding,  and  had  a  right  to  vote  them  on  the 
dates  therein  mentioned.  His  assignment  to  Reed  of  said  shares  of  slock, 
under  the  circumstances  and  for  the  purposes  shown  by  the  evidence,  amounted 
only  to  a  pledge.  The  agreement  executed  by  Reed  back  to  Seeley,  at  the 
time  the  assignment  was  made,  clearly  shows  it.  The  transaction  took  place 
on  the  twenty-seventh  day  of  March,  1884.  The  agreement  recites  that  Reed 
was  about  to  loan  or  advance  to  the  Oregon  Iron  &  Steel  Company  a  certain 
amount  of  money,  so  that  the  total  amount  of  his  loan  or  advances  to  said 
company,  including  the  amount  theretofore  loaned  or  ad vanced  by  him,  should 
aggregate  the  sum  of  $150,000,  and  that  Seeley  was  willing  to  obtain  a  third  in- 
terest in  the  said  total,  and  had  given  his  note  of  that  date  to  Reed  for  the  sum 
of  $50,000,  payable  two  years  from  date,  with  7  per  cent,  interest,  and  had 
delivered  as  collateral  security  for  said  note  and  interest  the  361  shares  of 
stock.  Therefore,  Reed  undertook  and  agreed,  upon  the  full  payment  of  the 
note  and  interest,  to  redeliver  to  Seeley  said  snares  of  stock,  etc.,  in  consid- 
eration of  which  Seeley  authorized  and  empowered  Reed,  upon  default  of  the 
payment  of  the  said  note,  at  the  maturity  thereof,  with  the  interest  thereon, 
to  sell  or  dispose  of  at  public  or  private  sale,  and  in  such  manner  and  upon 
such  terms  as  to  the  said  Reed  should  seem  best,  the  said  stock,  etc.  The 
terms  of  the  assignment  were  absolute,  and  empowered  Reed  to  transfer  upon 
the  books  of  the  company  the  shares  of  stock;  but  did  not  change  the  charac- 
ter of  the  transaction.  In  Edw.  Bailm.  §  219,  the  author  says:  "Shares  of 
stock  in  a  corporation  are  now,  and  have  been  for  many  years,  habitually 
pledged  as  collateral  security  for  money  loaned.  The  pledge  is  made  by  a  di- 
rect transfer  of  the  scrip,  in  writing,  with  an  authority  to  effect  a  transfer  in 
due  form  on  the  books  of  the  corporation;  and  in  his  note  for  the  sum  loaned, 
the  borrower  further  authorizes  the  pledgee  to  sell  the  stock.  The  effect  of 
the  transaction  is  not  a  mortgage,  but  a  pledge  of  the  stock  to  secure  the 
prompt  payment  of  the  money  borrowed.  On  account  of  its  incorporeal  nat- 
ure, property  in  stock  cannot  be  otherwise  delivered.  The  delivery  of  the 
scrip  alone  is  not  considered  sufficient,  because  it  does  not  of  itself  enable  the 
pledgee  to  sell  the  stock  and  apply  the  proceeds  to  pay  the  debt.  ♦  *  ♦ 
The  contract  of  pledge  is  entirely  consistent  with  the  owner's  right  as  a  stock- 
holder; until  the  pledge  is  rendered  available  by  a  foreclosure,  he  remains  a 
member  of  the  corporate  body,  interested  in  its  management."  It  cannot  be 
maintained,  I  am  satisfied,  that  the  transaction  amounted  to  anything  more 
than  a  pledge,  or  authorized  Reed  to  use,  employ,  or  dispose  of  the  shares  of 
stock,  except  in  default  of  the  payment  of  the  note  at  its  maturity,  and  then 
only  by  a  public  or  private  sale  and  transfer  of  them  upon  the  books  of  the 
company. 

The  discussion  at  the  hearing  was  quite  earnest  as  to  the  necessity  and  effect 
of  a  transfer  of  shares  of  stock  upon  the  company's  books;  the  one  side  claim- 
ing that  an  assignment  alone  could  only  operate  to  transfer  an  equitable  title, 
the  other,  that  it  transferred,  in  the  language  of  section  14  of  chapter  7,  Misc. 
Laws,  "all  rights  of  the  original  holder,  or  person  from  whom  the  same  is  pur- 
chased." This  point  has  been  a  source  of  a  great  deal  of  controversy  in  the 
courts,  and  attempts  in  many  of  the  states  have  been  made  to  settle  it  by  leg- 
islative enactment.  The  state  of  New  York,  by  an  act  passed  more  than  60 
years  ago,  provided  that  in  all  cases  where  the  right  of  voting  upon  any  share 
or  shares  of  stock  of  any  incorporated  company  of  that  state  should  be  ques- 
tioned, it  should  be  the  duty  of  the  inspectors  of  the  elections  to  require  the 
transfer  books  of  said  company  as  evidence  of  stock  held;  and  all  such  shares 
as  might  appear  standing  thereon,  in  the  name  of  any  person  or  persons, 
should  be  voted  on  by  such  person  or  persons,  directly  by  themselves,  or 
by  proxy,  subject  to  the  provisions  of  the  act  of  incorporation.  Another 
provision  was  also  made  at  about  the  same  time  of  the  former,  providing  that 
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it  should  be  the  duty  of  the  supreme  court,  upon  the  application  of  any  per- 
son aggrieved  by,  or  complaining  of,  any  election,  or  any  proceeding,  act, 
or  matter  in  or  touching  the  same,  to  proceed  forthwith,  and  in  a  summary 
way,  to  hear  the  affidavits,  proofs,  and  allegations  of  the  parties,  or  other- 
wise inquire  into  the  matter  or  cause  of  complaint,  and  thereupon  to  estab- 
lish the  election  so  complained  of,  or  to  order  a  new  election,  or  make  such 
order,  or  give  such  relief  in  the  premises,  as  right  and  justice  might  appear 
to  the  court  to  require.  Under  these  two  statutes  it  has  been  held  by  the 
courts  of  that  state  that  the  inspectors  of  such  elections  should  be  bound  by 
the  transfer-book;  but  that,  as  errors  might  creep  into  the  transfer-books,  it 
was  deemed  expedient  to  provide  a  mode  of  correcting  the  result  of  such 
errors.  To  that  end  the  court  was  vested  with  ample  power  to  inquire  into 
the  cause  of  complaint,  on  motion,  and  to  give  relief,  by  ordering  a  new  elec- 
tion or  otherwise,  as  right  and  justice  should  require.  Strong  v.  Smith,  15 
Hun,  224.  How  said  courts  would  have  held  as  to  such  inspectors  being 
bound  by  the  transfer-book  upon  a  question  of  qualification  as  a  voter,  in  the 
absence  of  the  statute,  can  only  be  a  matter  of  conjecture.  In  California  there 
is  a  statute  which  provides  that  no  transfer  of  stock  shall  be  valid,  except  be- 
tween the  parties  thereto,  until  the  same  shall  have  been  so  entered  upon  the 
books  of  the  company  as  to  show  the  name  of  the  parties  by  and  to  whom 
transferred,  the  number  and  designation  of  the  shares,  and  the  date  of  the 
transfer.  Under  that  statute  it  is  held  by  the  courts  of  that  state  that  a  trans- 
fer of  stock,  until  entered  upon  the  books  of  the  company,  confers  on  the 
transferee,  as  between  himself  and  the  company,  no  right  beyond  that  of  hav- 
ing such  transfer  properly  entered.  People  v.  Robinson,  64  Cal.  375,  1  Pac. 
Kep.  156.  It  was,  however,  held,  in  a  former  case,  that  a  surviving  partner 
had  a  right  to  vote  shares  of  stock  belonging  to  the  partnership,  although 
standing  upon  the  books  of  the  corporation  in  the  name  of  the  deceased  partner. 
Cope,  J.,  in  delivering  the  opinion  of  the  court,  said:  "  We  think  that  no  con- 
sequence is  to  be  attached  to  the  circumstance  that  a  portion  of  the  stock  rep- 
resented by  Hill  stood  upon  the  books  of  the  corporation  in  the  name  of  Devane 
alone.  This  was  prima  facie  evidence  that  it  belonged  to  the  separate  estate 
of  Devane,  but  it  was  competent  for  the  defendant  to  show  that  it  was  in  fact 
the  property  of  the  partnership.  The  cases  cited  from  New  York  proceed  en- 
tirely upon  a  statute  of  that  state,  and  the  reasoning  in  some  of  the  cases  in- 
dicates very  clearly  that  in  the  absence  of  the  statute  the  conclusions  would 
have  been  different.  We  are  unable  to  perceive  that  the  other  authorities  re- 
ferred to  have  any  bearing  upon  the  case.  It  would  seem,  upon  principle, 
that  the  real  owner  of  stock  should  be  entitled  to  represent  it  at  the  meeting 
of  the  corporation,  and  the  mere  fact  that  he  does  not  appear  as  owner  upon 
the  books  of  the  company,  should  not  exclude  him  from  the  privilege  of  doing 
so."  Allen  v.  Hill,  16  Cal.  119.  The  authority  of  this  case  does  not  seem  to 
be  questioned  in  the  later  one;  and  from  the  two  we  may,  I  think,  conclude 
that  the  real  owner  of  the  stock  is  entitled  to  represent  it,  in  the  absence  of 
express  law  interfering  with  the  right.  In  view  of  the  New  York  statute  re- 
ferred to,  "that  shares  of  stock  standing  upon  the  books  of  the  corporation  in 
the  name  of  a  person  or  persons,  shall  be  voted  on  by  such  person  or  persons, 
directly  by  themselves,  or  by  proxy,  subject  to  the  provisions  of  the  act  of  in- 
corporation, "  we  cannot  expect  much  aid  from  the  decisions  of  the  courts  of 
that  state  in  construing  the  laws  of  this  state  upon  the  subject.  And  we  are 
equally  unfortunate  in  regard  to  the  decisions  of  the  California  courts,  respect- 
ing the  rights  of  transferees  of  stock  before  any  transfer  is  entered  upon  the 
books  of  the  corporation,  as  the  statute  of  that  state,  which  has  been  referred 
to,  declares  in  express  terms  the  effect  of  such  transfer.  We  are  also  in  the 
same  situation,  so  far  as  I  have  been  able  to  observe,  with  reference  to  most 
of  the  decisions  that  have  been  cited  by  counsel  herein.  They  have  generally 
been  made  under  some  statute  that  controlled  them.    The  decision  of  a  court 
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of  another  state,  when  made  under  a  statute  similar  in  its  provisions  to  our 
own,  is  entitled  to  consideration,  but  when  it  merely  undertakes  to  construe 
a  different  one,  it  does  not  aid  us  in  interpreting  ours. 

We  have  a  statute  which  requires  private  corporations  to  keep  a  stock-book 
in  such  manner  as  to  show  intelligibly  the  original  stockholders,  their  respect- 
ive shares,  the  amount  paid,  and  the  amount  due  thereon,  if  any,  and  all 
transfers  thereof,  which  stock-book,  etc.,  shall  be  subject  to  the  inspection,  at 
all  reasonable  hours,  of  any  person  interested  therein  and  applying  therefor. 
Section  12,  c.  7,  Misc.  Laws.  But  it  wholly  fails  to  declare  the  effect  of  a 
neglect  to  enter  such  transfer  upon  such  stock-book,  or  of  the  extent  of  the 
right  of  a  purchaser  from  a  holder,  except  as  provided  in  said  section  14  of 
said  chapter,  as  before  mentioned:  "The  rights  of  the  original  holder,  or  per- 
son for  whom  the  same  is  purchased."  It  seems  to  me  that  under  the  stat- 
utes of  this  state  no  such  consequences  attach  on  account  of  a  neglect  to  have 
a  transfer  of  stock  entered  upon  the  books  of  the  corporation,  as  has  been  held 
by  the  courts  of  many  of  the  other  states,  and  that  such  holding  has  resulted 
from  the  peculiar  provisions  of  the  statutes  of  those  states,  or  of  the  articles 
of  incorporation  of  the  companies,  or  by-laws  authorized  by  statute.  I  believe 
that  it  was  the  intention  of  the  legislative  assembly  of  this  state  to  permit  a 
stockholder  to  sell  his  stock  to  whoever  he  might  see  fit,  and  that  the  purchaser 
should  succeed  to  all  his  rights,  both  equitable  and  legal.  Certain  relations 
exist,  it  is  true,  between  corporations  and  their  stockholders,  which  are  the 
subject  of  regulation.  There  are  mutual  obligations  upon  the  part  of  the  re- 
spective parties,  and  in  order  to  maintain  them,  and  promote  the  interest  of 
all,  the  corporations  are  empowered  to  make  reasonable  by-laws  for  the  con- 
duct of  their  affairs.  This  power  under  the  statute  extends  to  the  making  of 
by-laws,  not  inconsistent  with  existing  law,  for  the  transfer  of  the  stock  of 
the  corporation.  Sub.  6,  §  5,  c.  7,  Misc.  Laws.  The  by-laws  so  made  have 
no  force,  however,  except  to  regulate  the  relations  referred  to.  They  merely 
prescribe  rules  to  be  observed  in  the  performance  of  acts  which  the  members 
are,  by  tacit  obligation  to  the  body  politic,  required  to  perform.  Any  exaction 
beyond  this  is  an  absolute  nullity. 

In  the  case  under  consideration,  Mr.  Seeley  had  a  right  to  pledge  to  Mr. 
Beed  the  361  shares  of  stock,  and  retain  the  general  ownership  of  it,  and  it 
was  not  in  the  power  of  the  latter,  or  of  the  corporation,  to  deprive  the  for- 
mer of  any  right  arising  out  of  such  ownership,  without  his  consent.  Mr. 
Reed's  authority  over  the  shares  of  stock  was  specified  in  tie  written  docu- 
ment before  referred  to,  and  any  attempt  upon  his  part  to  exercise  authority 
not  therein  conferred,  was  a  usurpation.  It  appears  that  Mr.  Reed,  without 
selling  the  stock  under  the  power  given  him,  and  without  waiting  for  the 
event  to  transpire  which  authorized  him  to  sell  it,  had  it  transferred  on  the 
books  of  the  company  to  himself.  He  had  no  more  right  to  do  that  than  he 
would  have  had  to  forcibly  take  the  stock  from  Seeley 's  possession,  and  have 
it  transferred  to  him  upon  the  books;  and  any  countenance  given  to  the  trans- 
action by  the  company  made  it  a  joint  wrong-doer  with  him.  The  company 
had  no  power  to  sanction  the  act,  or  view  it  in  any  other  light  than  a  wrong. 
The  fact  that  the  stock  was  transferred  upon  the  books  to  Reed,  and  stood  in 
his  name,  unless  done  by  consent  of  parties,  or  in  pursuance  of  law  authority, 
clothed  him  with  no  rights  in  reference  to  it,  nor  deprived  Seeley  of  any. 
Nor  did  Reed's  ruling,  as  president  of  the  stockholders'  meeting,  that  Seeley 
was  not  entitled  to  vote  on  said  shares  of  stock,  affect  the  question.  The  lat- 
ter" s  right  to  so  vote  was  derived  from  the  law,  and  not  from  Mr.  Reed.  He 
did  vote,  and  his  vote  should  be  deemed  counted.  Elijah  Smith,  C.  J.  Smith, 
and  L.  B.  Seeley,  received  at  that  meeting  a  majority  of  the  legal  votes  of  the 
shares  of  stock  of  the  corporation.  The  findings  that  the  proceedings  had  on 
the  first  day  of  July,  1886,  by  the  assembly  of  persons  whereof  W.  S.  Ladd 
was  chosen  chairman,  were  irregular,  contrary  to  law,  and  without  force  or 
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validity;  that  the  canvass  of  votes  by  TV.  S.  Ladd,  chairman,  and  the  certifi- 
cates of  election  issued  by  him  as  chairman,  were  void  and  of  no  force  or  ef- 
fect in  law,  may  in  one  sense  be  correct.  The  proceedings  were  certainly 
irregular,  and  there  was  a  reason  for  it.  Mr.  Reed  attempted  to  adjourn  the 
meeting,  evidently  against  the  consent  of  a  majority  of  the  holders  of  stock 
represented  in  person  and  by  proxy,  and  he  and  others  left  before  the  busi- 
ness was  done.  He  had,  before  leaving,  attempted  to  exclude  the  vote  on  the 
said  361  shares  of  stock;  had  declared  himself  and  friends  elected  directors, 
when  they  had  not  received  a  majority  vote  of  the  stock,  and  declared  the 
meeting  adjourned.  Such  conduct  was  not  calculated  to  incite  order  and  reg- 
ularity. It  was  a  sort  of  coup  dJ  Stat  movement,  which  he  probably  felt  jus- 
tified in  resorting  to  in  order  to  counteract  a  similar  one  on  the  part  of  his 
opponents.  This  left  the  meeting,  no  doubt,  in  a  confused  condition.  It, 
however,  reorganized  by  choosing  Mr.  W.  S.  Ladd  chairman,  and  the  proceed- 
ings referred  to  were  had,  and  whether  the  emergency  authorized  it  or  not  did 
not  affect  the  legality  of  the  election  that  had  taken  place  before  it  occurred. 
The  vote  had  then  been  taken  and  the  question  decided.  As  was  said  by  one 
of  the  counsel  for  the  respondent,  in  an  election  contest  case,  while  occupying 
a  seat  upon  this  bench,  "Whoever  has  received  a  majority  of  the  legal  votes 
cast  is  as  much  elected  at  the  closing  of  the  polls  as  he  possibly  can  be  by 
means  of  that  election.  The  choice  of  the  voters  has  become  a  perfect  fixed 
fact.  To  make  proof  of  that  fact  is  all  that  remains  to  be  done."  Day  v. 
Kent,  1  Or.  129.  In  the  condition  in  which  the  meeting  was  left,  after  the 
president  withdrew,  it  was  doubtless  embarrassing  to  know  how  to  proceed 
or  what  to  do.  The  members  had  a  right  to  ascertain  for  their  own  benefit 
whether  the  result  of  the  vote  as  declared  by  the  president  was  correct  or  not, 
and  if  the  action  in  the  premises  was  entirely  unofficial,  I  cannot  see  how  it 
affects  the  case.  Mr.  Heed  could  not  by  any  erroneous  ruling  as  canvasser  of 
the  votes  defeat  any  of  the  candidates.  The  will  of  the  voters  could  not  be 
thwarted  in  that  way.  The  court  would  not,  certainly,  oust  a  person  from 
the  possession  of  an  office  who  had  received  a  majority  of  the  legal  votes  cast 
for  the  office,  because  the  canvasser  had  erroneously  decided  that  certain  of 
the  votes  cast  for  the  officer  were  illegal,  and  had  wrongfully  excluded  them; 
nor  would  it  attempt  to  do  it  because  parties  interested  in  the  election  had 
undertaken  to  act  as  canvasser,  and  issue  certificates  of  election,  where  they 
had  no  authority  to  do  so.  The  only  question  the  court  would  attempt  to  de- 
termine would  be  who  received  the  requisite  number  of  votes  entitling  him 
to  the  office.  Under  the  view  taken,  as  to  the  right  of  Seeley  to  vote  on  the 
361  shares  of  stock  pledged  to  Mr.  Reed,  Messrs.  YV.  S.  Ladd,  Elijah  Smith, 
C.  J.  Smith,  and  L.  B.  Seeley,  severally  received  a  majority  of  the  votes  on 
all  the  shares  of  stock  of  the  corporation  for  the  office  of  director ;  but  whether 
they  were  all  entitled  to  such  office  or  not  depends  upon  other  questions  that 
have  been  presented  for  our  consideration. 

One  of  the  questions  is  that  the  corporation  does  not  come  within  that  class 
of  corporations  that  can  permit  a  minority  of  the  board  of  directors  to  reside 
out  of  the  state,  and  that,  as  Elijah  Smith  and  L.  B.  Seeley  were  non-resi- 
dents of  the  state  at  the  time  of  the  election,  they  were  ineligible.  From  an 
inspection  of  the  articles  of  incorporation  it  will  be  seen  that  they  include  ob- 
jects the  corporation  was  authorized  to  carry  out,  which  came  within  the  pro- 
visions of  the  statute  allowing  a  minority  of  non-resident  directors;  and  we 
think  the  evidence  tends  to  show  that  the  corporation  may  be  included  in  the 
class  referred  to.  The  reasons  for  adopting  the  said  proviso  do  not  appear 
from  anything  contained  in  the  statute,  and  I  doubt  whether  the  extent  of 
business  the  corporation  was  engaged  in,  or  expected  to  engage  in,  was  the 
ground  for  adopting  it.  It  applies  to  corporations  "constructing  railroads  or 
military  wagon  roads,  canals  or  flumes,  or  publishing  newspapers,  or  con- 
ducting institutions  of  learning."     They  may  be  enterprises  of  great  extent 
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or  very  limited.  I  do  not  see  that  the  legislature  had  in  view  organizations 
engaged  in  general  business  any  more  than  those  engaged  in  local  matters. 
If  it  did,  it  should  have  so  indicated.  The  court  could  hardly  be  expected  to 
determine  the  lengths  the  roads  should  be,  or  size  of  the  canal  or  flume,  in  or- 
der to  decide  whether  the  corporation  constructing  it  had  the  right  to  permit 
the  minority  of  the  board  of  directors  to  reside  out  of  the  state.  I  do  not  see 
that  the  court  can  do  more  than  decide  whether  the  corporation  comes  within 
the  character  of  organizations  allowed  the  privilege  referred  to,  and  it  seems 
to  me  that  this  one  does. 

Another  of  the  questions  raised  by  the  respondent's  counsel  is  as  to  the 
qualification  of  Elijah  Smith  and  C.  J*  Smith  to  be  directors.  They  con- 
tend that  the  Smiths  were  not  stockholders  of  the  said  corporation  at  the  time 
of  the  election  mentioned;  there  having  been  no  transfer  of  stock  held  by 
them  made  upon  the  company's  books.  Section  4,  article  6  of  the  by-laws  of 
the  corporation  provides  that  "transfer  of  stock  shall  be  made  only  upon  the 
books  of  the  company  by  the  holders  in  person,  or  by  power  of  attorney,  duly 
executed  and  filed  with  the  secretary  of  the  company,  and  on  the  surrender 
of  the  certificate  or  certificates  of  such  shares."  Section  7,  same  article,  pro- 
vides that  the  secretary  shall  keep  a  transfer-book  in  which  he  shall  register 
all  transfers  of  stock,  etc.,  and  that  such  transfer  book  shall  be  closed  for  10 
days  previous  to  and  on  the  day  of  the  annual  meeting  of  the  stockholders. 
These  by-laws  have  no  effect  whatever  upon  the  property  rights  of  the  stock- 
holder; nor  do  they  restrict  his  right  to  transfer  his  stock  at  pleasure,  sub- 
ject to  the  charter  rights  of  the  corporation.  By-laws,  as  before  suggested, 
have  no  force,  except  as  a  regulation  of  the  intercourse  between  the  stock- 
holder and  the  company.  They  are  restrictions,  as  said  by  Beck,  J.,  in  Bank 
v.  Wasson,  48  Iowa,  339,  "intended  for  the  benefit  of  the  corporation,  when 
its  rights  may  be  protected  thereby."  Such  a  restriction  as  that  contained  in 
section  4  "is  necessary  in  order  that  the  officers  of  the  corporation  may  know 
who  are  stockholders;  which  is  essential  in  conducting  elections  of  officers, 
and  for  other  matters.  It  can  never  defeat  the  rights  of  other  parties,  and, 
in  all  cases,  must  be  regarded  as  a  reasonable  requirement.  *  *  *  If  the 
corporation  has  no  rights  to  be  protected  by  its  exercise,  and  other  parties 
would  be  deprived  of  their  property  thereby,  it  cannot  be  enforced  in  such 
cases.  Its  enforcement  would  operate  as  an  infringement  upon  the  property 
rights  of  others,  which  the  law  will  not  permit. "  The  same  view  is  expressed 
also  in  Seellgson  v.  Brown,  61  Tex.  114,  and  in  Ang.  &  A.  Corp.  §  354.  The 
respondent's  counsel,  according  to  my  notion,  fell  into  an  error  in  regard  to 
by-laws  of  a  corporation  affecting  property  rights  in  the  stock  thereof.  They 
insisted  that  a  party  might  be  a  "stock  owner,"  and  not  be,  technically,  a 
"stockholder,"  and  that  a  purchaser  of  shares  of  stock  from  the  holder,  when 
not  transferred  upon  the  books  of  the  company,  could  not  vote  the  stock  at 
corporation  elections,  or  claim  dividends  accrued  thereon,  because  he  was  not 
strictly  a  stockholder.  This,  as  I  view  it,  is  a  mistake.  Such  purchaser  is 
both  owner  and  holder  of  the  stock,  and  would  be  so  recognized  everywhere, 
except  in  conducting  affairs  with  the  company.  The  latter  might  very  prop- 
erly claim  and  establish  that  it  would  recognize  no  one  as  a  stockholder  until 
a  transfer  of  the  stock  was  made  upon  its  books.  In  the  case  at  bar  the 
Smiths  appeared  at  the  stockholders'  meeting  with  a  regular  assignment  of  a 
share  of  stock  to  each,  from  a  former  holder,  but  without  having  been  trans- 
ferred upon  the  books  of  the  company.  That  would  ordinarily  have  been 
sufficient  proof  that  they  were  stockholders,  but  not  so  with  their  dealings 
with  the  company.  Its  by-laws  provided  that  the  "  transfer  should  be  made  only 
upon  the  books  of  the  company  by  the  holder  in  person;"  and  it  had  the  right 
to  ignore  their  claims  to  vote  on  the  stock,  or  to  receive  dividends  that  might 
be  due  thereon.  The  corporation,  through  its  board  of  directors,  made  the 
rule  for  its  own  benefit.    It  convenienced  its  officers  in  enabling  them  to 
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know  from  an  inspection  of  the  company's  books  who  were  its  stockholders 
and  entitled  to  enjoy  the  privileges  and  franchises  it  conferred;  and  it  tended 
to  avoid  disputes  and  controversies  regarding  a  transfer  of  its  stock.  I  have 
no  doubt  but  that  a  stockholder's  right  to  vote  on  stock  claimed  to  have  been 
purchased,  but  not  so  transferred  upon  the  books,  or  to  demand  dividends 
thereon ,  could  be  successfully  challenged  upon  that  ground  alone*  This,  how- 
ever, is  the  only  purpose  it  could  serve.  I  consider  the  regulation  a  reasona- 
ble one,  where  the  law  upon  the  subject  is  reasonably  construed.  The  Smiths 
stood  very  differently  in  relation  to  the  two  shares  of  stock  from  what  Seeley 
did  with  reference  to  the  361  shares  pledged  to  Reed.  The  latter  was  on  the 
books  in  Seeley 'a  name  until  the  attempt  was  made  to  transfer  it  to  Reed. 
The  former  was  on  the  books  in  the  name  of  another  party,  and  no  transfer 
made  as  provided  by  the  by-law.  Negligence  might  be  imputed  to  the  Smiths 
in  not  having  had  their  shares  of  stock  transferred  to  them  upon  the  books; 
but  it  could  not  be  charged  against  Seeley,  he  not  having  authorized  it,  nor 
being  a  party  to  it.  I  do  not  think  the  former  would  have  had  the  right  to  vote 
upon  their  share  of  stock  if  they  had  desired  to  do  so. 

But  did  this  render  them  ineligible  to  be  elected  directors  of  the  corpora- 
tion ?  This  is  the  most  difficult  question  to  my  mind  in  the  whole  case.  They 
were  not  shown  to  be  stockholders  by  the  books  of  the  company,  though  they 
were  such  in  fact,  and  the  representatives  of  a  majority  of  the  shares  voted 
in  favor  of  their  election.  The  by-laws  are  silent  in  regard  to  the  conse- 
quences of  not  having  the  transfer  made  upon  the  books,  and  the  power  to 
adopt  them,  in  the  absence  of  express  statutory  authority,  cannot,  in  any  case, 
be  extended  further  than  necessary  to  the  protection  of  corporate  rights.  It 
cannot  be  maintained  that  section  4  of  article  6  of  the  by-laws,  referred  to, 
has  the  force  of  a  legislative  enactment,  or,  in  view  of  the  statute  upon  the 
subject,  that  a  transfer  of  stock  can  be  made  only  upon  the  books  of  the  com- 
pany. The  statute  provides  that  "the  stocks  in  all  private  corporations  or- 
ganized under  chapter  7,  Misc.  Laws,  are  to  be  deemed  personal  property,  and 
subject  to  attachment,  execution,  levy,  and  sale,  as  such;  and  the  corpora- 
tion, in  case  of  such  sale,  is  required  to  make  the  necessary  transfer  to  the 
purchaser  upon  the  stock -book."  Section  13  of  said  chapter.  If  such  stock 
is  personal  property,  subject  to  attachment,  execution,  levy,  and  sale,  as  such, 
the  holder  certainly  is  entitled  to  make  a  voluntary  sale  of  it  without  author- 
ity from  the  statute;  but  if  such  authority  were  required,  section  14  of  said 
chapter,  impliedly  at  least,  gives  it;  and  it  will  hardly  be  contended  that  a 
sale  does  not  generally  operate  to  transfer  property  from  the  vendor  to  the 
purchaser,  and  the  same  rule  applies,  in  ray  opinion,  to  the  sale  of  stock, 
whether  transferred  upon  the  stock-book  or  not.  I  cannot  see  that  the  latter, 
as  expressed  in  the  statute,  amounts  to  anything  more  than  a  registration  of 
the  transaction .  The  sale  is  made  by  the  seller  to  the  buyer.  The  corpora- 
tion has  nothing  to  do  with  it,  except  to  make  the  necessary  entry  upon  the 
stock-book,  showing  the  fact,  and,  as  before  suggested,  that  is  evidently  re- 
quired for  the  convenience  of  the  officers  of  the  company  in  the  management 
of  its  affairs.  If  a  purchaser  of  stock  were  to  neglect  to  have  the  transfer 
made  upon  the  stock-book,  his  dividends  could  be  withheld,  or  paid  to  the 
former  holder,  perhaps,  and  should  he  offer  to  vote  on  the  stock  at  a  stock- 
holders' meeting,  his  vote  could  be  refused.  Under  the  statutes  of  this  slate, 
I  do  not  believe  that  the  corporation  in  question  had  any  authority  to  adopt  a 
by-law  limiting  the  right  to  transfer  stock,  as  the  one  in  question  attempted 
to  do,  or  that  it  can  be  construed  to  have  any  more  force  or  effect  than  I  have 
indicated.  If  the  stockholders  at  the  meeting  referred  to  hail  refused  to  rec- 
ognize the  Smiths  as  stockholders,  for  the  reason  mentioned,  the  latter  could 
not  have  justly  complained,  but  a  majority  of  the  stockholders  did  not.  On 
the  contrary,  they  voted  for  their  election  as  directors  of  the  company.  Must 
this  court  then  say,  as  a  matter  of  law,  that  they  were  ineligible,  and  that 
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they  unlawfully  intruded  into  the  office  of  director?  In  a  case  in  44  N.  J. 
Law,  529,  entitled  "In  re  Election  of  Directors  of  the  St.  Lawrence  Steam- 
Boat  Co.,"  Depue,  J.,  in  delivering  the  opinion  of  the  court,  said:  "The 
general  rule  is  that  the  books  of  a  corporation  are  the  evidence  of  the  persons 
who  are  entitled  to  the  rights  and  privileges  of  stockholders  in  the  manage- 
ment of  the  affairs  of  the  corporation.  ♦  ♦  *  The  books  of  the  corpora- 
tion are  the  only  evidence  of  who  are  the  stockholders,  and  as  such  are  enti- 
tled to  vote  at  elections.  Neither  the  inspector  nor  other  stockholder  can  dis- 
pute the  right  to  vote  of  one  who  appears  by  the  company's  books  to  be  the 
holder  of  stock  legally  issued.  ♦  *  *  But,  with  respect  to  the  qualifica- 
tions of  a  direc'or,  the  company's  books  are  not  conclusive.  A  person  may 
be  qualified  to  be  a  director  whose  vote  cannot  be  received  at  the  election. 
He  may  be  a  bona  fide  holder  of  stock  at  that  time,  and  yet  be  disqualified 
from  voting  on  it  by  reason  of  the  transfer  not  being  entered  on  the  books. 
He  may  appear  as  a  stockholder  on  the  books  and  still,  for  reasons  aliunde, 
be  disqualified  for  the  office  of  director.  The  question  of  the  competency  of 
a  person  for  the  directorship  is  one  exclusively  of  judicial  cognizance,  over 
which  the  inspectors  of  the  election  have  no  jurisdiction.  They  have  no  means 
of  making  the  necessary  investigation  on  the  subject,  and  no  power  to  reject 
a  competent  vote  because  cast  for  a  person  who,  in  their  judgment,  is  disqual- 
ified for  the  office.  *  *  *  The  question  of  eligibility  is  one  that  can  be 
raised  only  in  the  courts*  Independently  of  the  statute,  a  person  might  be  a 
director  of  a  corporation  without  being  a  stockholder.  The  statute  is  guard- 
edly expressed.  It  prescribes  as  the  qualification  of  a  director,  that  he  shall 
be  a  bona  fide  holder  of  stock.  A  stockholder  may  have  purchased  stock  with 
a  view  of  becoming  a  director,  or  have  obtained  it  by  gift,  or  he  may  hold  it 
upon  a  trust,  and  be  qualified  to  be  a  director.  If  the  stock  was  legally  is- 
sued, and  is  not  the  property  of  the  corporation,  and  the  legal  title  is  in  him, 
he  is  prima  facie  capable  of  being  a  director,  and  his  right  to  be  a  director, 
in  virtue  of  his  legal  title  to  such  stock,  can  be  impeached  only  by  showing 
that  title  was  put  in  him  colorably,  with  a  view  to  qualify  him  to  be  a  di- 
rector for  some  dishonest  purpose,"  etc. 

If  the  conclusions  of  the  learned  judge  are  correct  they  are  decisive  of  the 
question  under  consideration,  although  the  view  expressed  raa"y  not  be  in 
every  respect  in  harmony  with  our  own.  But  the  main  point  in  the  question 
is  whether  the  Smiths  were  stockholders  within  the  meaning  of  the  section  of 
our  statute  which  provides  that  "no  person  is  eligible  to  the  office  of  director 
unless  he  is  a  stockholder  in  the  corporation."  Section  8  of  said  chapter  7.  I 
am  inclined  to  the  belief  that,  in  view  of  the  various  provisions  of  the  statute, 
and  in  the  absence  of  any  qualification  of  the  right  acquired  by  general  pur- 
chase, they  were.  If  the  opposite  view  were  to  obtain,  cases  would  be  likely 
to  arise  that  would  present  a  strange  anomaly.  If  a  majority  of  all  the  stock 
of  this  corporation  had,  on  the  day  of  the  election,  stood  in  the  name  of  Elijah 
Smith,  and  five  or  six  days  previous  thereto  it  had  been  sold  regularly  upon 
execution,  and  Mr.  Heed  had  purchased  it,  still  Smith  could  have  gone  into 
the  stockholders'  meeting  and  elected  himself  and  friends  directors,  although 
he  did  not  legally  own  a  cent's  worth  of  stock  at  the  time.  It  seems  to  me 
that  the  right  to  vote  the  shares  of  stock  under  such  circumstances  would  be 
carrying  the  doctrine  far  enough,  without  extending  it  to  the  right  to  elect 
a  party  director  whose  only  title  to  stock  was  the  fact  that  the  entry  of  the 
transfer  on  the  stock-book  had  not  been  made.  That  would  be  carrying  fic- 
tion, in  my  judgment,  to  an  unreasonable  extent.  It  would,  indeed,  be  a 
sacrifice  of  substance  to  name.  This  disposes  of  the  case  as  against  the  di- 
rectors. 

The  judgment  against  Elijah  Smith,  for  intruding  into  the  office  of  presi- 
dent of  the  board  of  directors,  I  am  inclined  to  think  should  not  be  interfered 
with.    The  attempt  upon  the  part  of  the  directors,  chosen  under  the  circuin- 
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stances  he  and  his  friends  were,  to  hold  a  special  meeting  at  once,  without 
any  notice  to  Mr.  Heed,  and  elect  officers,  exhibited  an  indecent  haste,  and 
was  irregular;  nor  do  I  think  the  irregularity  was  cured  by  the  attempt,  at 
the  subsequent  meeting,  to  ratify  and  con6rm  the  proceedings  of  the  previous 
one.  I  do  not  think  such  proceedings  would  be  any  more  regular  when  rati- 
fied and  confirmed  than  they  were  originally.  The  best  way  to  legalize  them 
is  to  begin  over  again  and  transact  them  properly.  The  special  meeting,  so 
called,  was  unauthorized,  and  the  proceedings  had  thereat  were  a  nullity, 
and  not  capable  of  ratification  or  confirmation.  The  result  is  that  Elijah 
Smith  was  not  president  dejure  of  the  board  of  directors.  The  judgment  in 
the  action  against  Elijah  Smith,  C.  J.  Smith,  and  L.  B.  Seeley  will  be  reversed 
and  the  complaint  dismissed,  and  the  judgment  in  the  action  against  Elijah 
Smith  will  be  affirmed;  costs  in  each  case  to  be  taxed  in  favor  of  the  prevail- 
ing party. 

Note.  A  very  full  and  exhaustive  argument,  by  way  of  petition  for  a  re- 
hearing, was  carefully  examined  by  the  court,  and  denied  by  a  majority  thereof, 
on  the  fourteenth  day  of  June,  1887.  Lord,  C.  J.,  dissenting  from  the  final 
determination. 


State  ex  rel.  O'Meara  v.  Ross.    ( No.  1,264. ) 

{Supreme  Gnnt  of  Nevada.    September  10,  1887.) 

1.  Militia— Allowance  fob  Abmory  Rent— Oath  or  Allkgianck— Mandamus. 

An  application  was  made  for  a  writ  of  mandamus  to  compel  a  connty  auditor  to 
issue  to  the  county  treasurer  his  certificate  of  the  allowance*  by  the  board  of  county 
commissioners,  of  an  expense  bill  against  a  militia  company,  as  provided  by  Gen. 
St.  Nev.  I  G46.  The  refusal  of  the  auditor  to  issue  the  certificate  was  based  on  the 
ground  that  the  officers  and  members  of  the  militia  company  had  failed  to  take  the 
oath  of  allegiance  prescribed  by  St.  Nev.  1887,  p.  102,  \  2,  and  hence  were  not  en- 
titled to  the  benefits  of  section" 22  of  the  military  law,  providing  that  the  county 
commissioners  shall  provide  armories  for  volunteer  organized  military  companies. 
Held  that,  as  the  company  bad  not  taken  the  required  oath,  it  was  not  entitled  to 
armory  rent,  and  the  writ  was  properly  denied. 

2.  Same— Statute  Prescribing  Oath— Retro  active. 

St.  Nev.  1887,  p.  102,  \  2,  providing  that  **all  officers  and  members  of  the  volun- 
teer militia  of  this  state,  on  becoming  members  and  performing  duty,  must  take 
and  subscribe  the  following  oath,  etc.," is  retroactive,  and  binding  upon  all  officers 
and  members  of  companies  organized  prior  to  the  passage  of  the  act 

3.  Same— Amendment  of  Statute. 

St.  Nev.  1887,  p.  102,  is  amendatory  of,  and  supplementary  to,  the  general  military 
law  of  1865,  and  the  two  must  be  taken  together  as  one  statute. 

Application  for  mandamus. 

W.  E.  F,  Deal,  for  relator.    The  Attorney  General,  for  respondent. 

Belknap,  J.  The  board  of  county  commissioners  of  Storey  county  allowed 
a  bill  of  the  Emmett  guard  for  rent  of  an  armory  for  the  month  of  March, 
1887,  under  section  22  of  the  military  law,  which  makes  it  the  duty  of  the 
board  of  county  commissioners  of  any  county  in  which  public  arms,  accoutre- 
ments, or  military  stores  are  received  for  the  use  of  any  volunteer  organized 
military  company,  to  provide  an  armory  for  such  company.  Gen.  St.  §  646. 
Bills  of  this  nature  are  paid  out  of  the  general  fund  of  the  county,  upon  the 
presentation  of  the  county  auditor's  certificate  to  the  treasurer  that  the  allow- 
ance has  been  made  by  the  board  of  county  commissioners.  The  auditor  re- 
fuses to  issue  his  certificate  to  this  effect,  and  this  proceeding  in  mandamus 
is  brought  to  compel  its  issuance. 

The  Emmett  guard  is  a  volunteer  military  company  of  Storey  county,  and 
was  organized  prior  to  the  year  1865.  It  has  complied  with  the  various  pro- 
visions imposed  by  the  laws  of  the  state,  except  this:  its  officers  and  mem- 
bers have  failed  to  take  the  oath  of  allegiance  prescribed  by  the  act  of  the  legis- 
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lature  supplementary  to  the  military  law,  and  approved  March  3,  1887.  The 
section  containing  the  oath  is  as  follows:  "Sec.  2.  All  officers  and  members 
of  the  volunteer  militia  of  this  state,  on  becoming  members  and  performing 
duty,  must  take  and  subscribe  the  following  oath,  which  all  commissions  I 
officers  thereof  are  authorized  to  administer:  « I  do  solemnly  swear  that  I 
will  support  the  constitution  of  the  United  States  and  the  constitution  of  the 
state  of  Nevada,  and  will  maintain  and  defend  the  laws  and  officers  employed 
in  administering  the  same.  *  *  *"  St.  1887,  p.  102.  The  refusal  of  the 
auditor  is  based  upon  the  failure  of  the  officers  and  members  of  the  company 
to  take  this  oath.  The  question  for  determination,  therefore,  is  whether  a 
military  company,  whose  officers  and  members  have  not  taken  the  oath,  is  en- 
titled to  armory  rent  payable  out  of  the  public  funds. 

in  behalf  of  the  relator  it  is  said  that  the  requirement  to  take  the  oath  ap- 
plies to  those  only  who  have  become  members  since  the  passage  of  the  law, 
and  not  to  those  who  were  members  of  the  organization  prior  to  March  3, 
1887, — the  date  of  the  enactment.  The  contention  is  based  upon  the  follow- 
ing language  of  the  statute:  "All  officers  and  members  *  *  *  on  be- 
coming members  and  performing  duty.  *  *  *  must  take  and  subscribe 
the  following  oath.     *    *    *" 

The  leading  rule  for  the  construction  of  statutes  is  to  ascertain  the  inten- 
tion of  the  legislature  in  enacting  the  statute,  and  the  intent,  when  ascer- 
tained, will  prevail  over  the  literal  sense.  Bac.  Abr.  "Statutes,"  I,  §§  5-10. 
The  intent  may  be  ascertained  from  a  consideration  of  the  condition  of  the 
law  before  the  enactment  and  the  cause  for  the  change.  Down  to  the  time 
of  the  adoption  of  the  supplementary  military  law  no  oath  of  allegiance  had 
been  required  of  the  members  of  military  companies.  The  purpose  of  the 
statute  was  to  prescribe  such  oath.  It  is  not  to  be  presumed  that  this  pledge 
of  allegiance  was  to  be  exacted  only  from  the  new  members  of  the  militia, 
because  no  reason  exists  for  a  distinction  in  this  regard  between  those  who 
were  members  before  the  passage  of  the  act,  and  those  who  have  since,  or 
may  hereafter,  become  members.  The  company  in  whose  interest  this  pro- 
ceeding is  brought  has  had  accessions  to  its  membership  since  the  passage  of 
the  law.  If  the  view  contended  for  were  adopted,  the  anomalous  result  would 
be  produced  of  requiring  a  pledge  of  allegiance  from  some  and  not  from  other 
members  of  the  same  company.  Probably  other  companies  would  be  affected 
similarly.  In  the  enactment  of  the  provision  the  legislature  naturally  in- 
tended to  require  a  uniform  pledge  of  allegiance  from  all  of  the  members  of  the 
militia.  Again:  The  law  of  March  3,  1887,  is  amendatory  of,  and  supple- 
mentary to,  the  general  military  law  of  1865.  This  law,  at  section  55.  (G<*n. 
St.  §  679,)  provides  that  "all  volunteer  companies  ♦  *  *  organized  prior 
to  the  passage  of  this  act  shall  be  deemed  to  have  been  organized  in  compli- 
ance with  its  provisions  and  entitled  to  its  benefits;  but  such  companies 
*  *  *  shall  be  required  to  comply  with  all  of  the  remaining  provisions  of 
this  act.  *  *  *"  The  original  statute  of  1865  and  the  amendatory  law  of 
1887  must  be  taken  together  as  one  statute,  and  the  requirement  relating  to 
the  oath  in  the  amendatory  law  becomes  in  effect  one  of  the  provisions  antic- 
ipated by  the  section  above  quoted.  The  requirement  is,  therefore,  expressly 
obligatory  upon  military  companies  organized  prior  to  the  passage  of  the  law 
of  1865.  If  the  legislature  had  intended  to  exclude  companies  then  existing 
from  the  operation  of  the  law  requiring  the  oath,  such  intention,  in  view  of 
the  provisions  of  section  55,  would  doubtless  have  been  expressed. 

The  main  question — whether  armory  rent  shall  be  allowed — is  also  affected 
by  the  provisions  of  section  55.  Referring  again  to  this  section,  it  will  be 
seen  that  companies  organized  in  compliance  with  the  various  provisions  of 
the  act  are  entitled  to  its  benefits.  It  is  fairly  inferable  from  this  provision 
that  companies  failing  to  comply  with  the  law  are  not  entitled  to  its  benefits. 
Another  view  may  be  taken  leading  to  the  same  result.    The  legislature  has 
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required  from  the  officers  and  members  of  all  militia  companies  an  oath  of  al- 
legiance. This  requirement  was  intended  as  a  qualification.  Those  lacking 
the  qualification  are  not  legally-appointed  members  of  the  militia.  The  rule 
of  law  is  plain  that  the  writ  of  mandamus  will  issue  only  to  enforce  a  clear 
legal  right.  The  members  of  the  company  have  not  the  legal  qualification, 
and  are  not,  therefore,  entitled  to  the  writ.  In  determining  that  the  company 
is  not  a  legally-constituted  military  organization,  it  must  not  be  understood 
that  the  provisions  of  the  military  law  are  not  obligatory  upon  its  members. 
The  imposition  of  an  oath  was  intended  for  the  benefit  of  the  state,  and  a 
failure  to  take  it  will  not  relieve  the  members  of  the  company  from  their  duty 
under  the  law. 

It  was  urged  that  the  statute  prescribes  no  penalty  for  failure  to  take  the 
oath.  No  penalty  is  prescribed  which  the  civil  courts  can  enforce.  The  mil- 
itary law  commits  to  the  governor  of  the  state  as  commander  in  chief  of  the 
military  forces  the  ultimate  control  of  matters  pertaining  to  the  organization 
and  discipline  of  the  militia,  to  which  this  matter  relates.  He  is  authorized 
at  any  time  "  to  disband  any  portion  of  the  organized  volunteer  forces  *  *  * 
which  may  evince  a  mutinous,  disorderly,  or  disobedient  spirit.  *  *  *" 
Gen.  St.  §  691. 

If  it  be  claimed  that  refusing  to  allow  armory  rent  is,  in  effect,  imposing  a 
penalty,  the  answer  is,  the  members  of  the  company  have  not  obeyed  the  law, 
and,  for  this  reason,  cannot  have  the  assistance  of  this  court  in  obtaining  the 
relief  which  they  seek.    Mandamus  denied. 


Frazer  t>.  Oakdale  Lumber  &  Water  Co,  (No.  11,799.) 

(Supreme  Court  of  California,.    August  15.  1887.) 

1.  Pleading— Mistake  in  Copy  Served — Harmless  Error. 

After  setting  out  several  causes  of  action  and  their  assignment  to  the  plaintiff,  the 
complaint  proceeded :  *4*  *  *  That  said  defendant  is  now  indebted  to  the  plain- 
tiff  thereon  in  thesums  hereinbefore  set  forth ."  The  copy  of  the  complaint  as  served, 
with  a  copy  of  the  summons,  contained  the  word  "  hereinafter"  where  the  word 
"  hereinbefore  "  occurred  in  the  original.  Held,  that  the  mistake  was  harmless  and 
immaterial,  and  did  not  *•  mislead  "  the  defendant,  or  "  affect  his  substantial  rights," 
within  the  meaning  of  Code  Civil  Proc.  Cal.  g  475. 

2.  Same— Joinder  op  Causes  op  Action— Contract. 

Code  Civil  Proc.  Cal.  §  427,  provides  that  a  plaintiff  may  unite  several  causes  of 
action  in  the  same  complaint,  where  they  all  arise  out  of  contracts,  express  or  im- 

Elied.    Held,  that  a  claim  for  work  done  by  the  plaintiff  for  the  defendant  might 
e  united  with  a  claim  of  third  persons  for  work  done  by  them  for  the  defendant, 
and  by  them  assigned  to  the  plaintiff. 

3.  Same— Misjoinder— Demurrer. 

Under  the  California  practice,  it  is  not  a  ground  of  demurrer  that  two  or  more 
causes  of  action  are  improperly  united  in  one  count. 

4.  Assignment  of  Claims—Action  by  Assignee— When  Maintainable. 

An  assignee  of  claims  for  labor  performed  by  the  assignors  "  within  two  years 
last  past"  may  maintain  his  action  thereon  against  the  debtor  on  the  very  day  of 
the  assignment. 

Commissioners'  decision.     Department  2. 

Appeal  from  superior  court,  Tuolumne  county;  J.  F.  Roonet,  Judge. 
On  demurrer  to  complaint. 

W.  E.  Turner,  for  the  company,  appellant.  F.  D.  <£  G.  W.  Nicol,  forFrazer, 
respondent. 

Belcher,  0.  C.  In  the  complaint  filed  in  this  case  there  are  set  forth  sev- 
eral distinct  causes  of  action.  The  first  is  an  account  for  work  and  labor 
alleged  to  have  been  performed  by  plaintiff  for  defendant  at  its  special  instance 
and  request.    The  others  are  on  account  for  work  and  labor  alleged  to  have 
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been  performed  by  other  parties  for  the  defendant  at  its  special  instance  and 
request,  and  by  such  parties  sold  and  transferred  to  the  plaintiff.  After  set- 
ting out  these  several  causes  of  action  and  their  assignment  to  the  plaintiff, 
the  complaint  then  proceeds:  "Plaintiff,  further  complaining,  alleges  that  he 
is  now  the  owner  and  holder  of  all  said  accounts;  that  said  defendant  is  now 
indebted  to  him  thereon  in  the  sums  hereinbefore  set  forth;  that  defendant  has 
refused  and  neglected,  and  still  does  refuse  and  neglect,  to  pay  said  amounts, 
or  any  part  or  portion  thereof,  although  the  same  is  due,  and  payment  thereof 
has  been  frequently  demanded."  Then  follows  the  prayer  that  plaintiff  have 
judgment  against  the  defendant  "in  the  sum  of  $912.67  upon  his  account  for 
work  and  labor;  in  the  sum  of  $165.84  upon  the  said  assigned  claim  of  John 
Borteilho;  in  the  sum  of  $315.40  upon  the  assigned  claim  of  John  Conlin," 
etc.,—- "said  sums  aggregating  the  sum  of  $3,758.93,  together  with  costs  of 
suit." 

Service  of  the  summons  was  made  upon  the  president  of  the  defendant  cor- 
poration. In  making  the  service  the  sheriff  handed  to  the  president  a  copy  of 
the  summons,  with  a  copy  of  the  complaint,  in  which  the  word  "hereinbe- 
fore." as  it  appears  in  the  clause  before  quoted,  was  written  "hereinafter." 
The  defendant  appeared  specially,  and  moved  the  court  to  set  aside  the  service 
of  summons,  on  the  ground  that  no  copy  of  the  complaint,  as  required  bylaw, 
had  ever  been  served  upon  the  defendant;  "that  the  paper  purporting  to  be  a 
copy  of  the  complaint,  and  which  was  handed  to  defendant,  was  not  and  is 
not  a  copy  of  the  complaint  as  filed  in  said  cause."  The  court  denied  the  mo- 
tion, and  the  defendant  reserved  an  exception.  Thereupon  the  defendant  de- 
murred to  the  complaint  upon  the  grounds — First,  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  second,  that  several  causes  of  action 
were  improperly  united. 

When  the  demurrer  came  on  to  be  heard,  counsel  for  defendant  asked  that 
it  be  considered  only  with  reference  to  the  copy  of  the  complaint  as  served. 
This  request  was  refused,  and  an  exception  reserved.  The  demurrer  was  then 
argued,  submitted,  and  overruled.  The  defendant  was  given  time  to  answer, 
but  neglected  to  do  so,  and  thereupon,  on  motion,  judgment  was  entered  in 
favor  of  plaintiff. 

1.  We  see  nothing  in  the  point  that  the  court  erred  in  not  setting  aside  the 
service  of  summons.  The  mistake  in  writing  the  word  "hereinafter"  for 
"hereinbefore"  in  the  copy  of  the  complaint  was  harmless  and  immaterial. 
It  could  in  no  way  have  misled  the  defendant,  or  have  affected  its  substantial 
rights.  Section  475,  Code  Civil  Proc.  If  in  the  complaint  filed  the  word  had 
been  entirely  omitted,  or  had  been  written  as  in  the  copy,  the  sufficiency  of 
the  complaint  could  not  for  that  reason  have  been  questioned.  We  agree, 
therefore,  with  the  court  below,  that  the  copy  was  in  all  material  respects  a 
true  and  correct  copy. 

2.  Nor  do  we  see  any  error  in  the  order  overruling  the  demurrer.  The  com- 
plaint stated  several  causes  of  action,  but  they  were  such  causes  of  action  as 
may  properly  be  united.  Section  427,  Code  Civil  Proc.  They  were  separately 
stated,  too,  and  not,  as  claimed,  "all  jumbled  together"  in  one  count.  Besides, 
it  is  not  made  a  ground  of  demurrer  that  two  or  more  causes  of  action  are  im- 
properly united  in  one  count.  Bernero  v.  Insurance  Co.,  65  Cal.  386,  4  Pac. 
Hep.  382. 

8.  Some  of  the  claims  were  assigned  to  the  plaintiff  on  the  day  the  complaint 
was  filed,  and  the  point  is  made  that  the  defendant  had  all  that  day  to  pay 
them,  and  the  action  was  therefore  prematurely  commenced.  There  is  noth- 
ing in  this  point.  The  claims  were  for  labor  performed  for  the  defendant  by 
the  assignors  "within  two  years  last  past."  The  claims  appeared  to  be  due., 
and  each  claimant  had  a  present  right  to  commence  an  action.  By  the  assign- 
ments the  plaintiff  acquired  all  the  rights  of  his  assignors* 

The  judgment  should  be  affirmed. 
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We  concur:    Foqte,  C;  Hayne,  0. 

Br  the  Court.    Forthe  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment is  affirmed. 


78  Cal.  198 

.  Ball  and  others  t>.  Nichols.    (No.  11,934.) 

{Supreme  Court  of  California.    August  16,  1887.) 

1.  Appeal— By  Defendant— Errors  Affecting  Co-Defendant. 

On  an  appeal  by  one  of  several  defendants,  the  appellant  will  not  be  heard  to 
urge  error  either  in  the  pleadings  or  the  decree  which  affect  his  co-defendants 
only. 

2.  Aj>vebse  Possession — Pleading— Payment  of  Taxes. 

Title  by  adverse  possession  may  be  pleaded  without  alleging  that  the  taxes  have 
been  paid,  as  required  by  Code  Civil  Proc.  Cal.  g  325.  as  amended  in  1878 ;  the  pay- 
ment of  such  taxes  is  a  matter  of  proof,  and  not  of  pleading. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Nevada  county;  J.  M.  Walling,  Judge. 
Suit  to  reform  a  deed  and  quiet  title,  by  0.  B.  Bali,  respondent,  against 
John  H.  Nichols,  appellant,  William  George,  and  Charles  Genasci,  guardian. 
A.  Burrows,  for  appellant.    Chas.  W.  Kitts,  for  respondent. 

Foote,  C.  This  is  an  action  to  reform  a  deed  for  misdescription  of  land 
conveyed  by  it,  and  to  quiet  title.  It  was  tried  upon  the  issues  raised  by  an 
amended  complaint  of  the  plaintiff,  the  answer  of  the  defendants,  and  a  cross- 
complaint  by  one  J.  H.  Nichols,  and  the  answer  of  the  plaintiff  thereto;  the 
amendments  to  which  latter  pleading  having  been  omitted  from  the  transcript, 
but  supplied  upon  suggestion  of  a  diminution  of  the  record.  Judgment  was 
rendered  forthe  plaintiff,  and  from  it  Nichols  alone  of  the  defendants  ap- 
peals. A  point  made  by  his  counsel  is  that  the  complaint  is  insufficient,  and 
shows  no  cause  of  action,  and  for  such  alleged  defect  that  the  judgment 
should  be  reversed.  The  appellant  cannot  be  heard  to  complain  as  to  any  de- 
fect in  the  complaint  so  far  as  affects  his  co-defendants,  as  they  do  not  appeal. 
The  title  to  the  land  in  question  and  the  right  to  have  the  deed  reformed  were 
properly  brought  in  issue  by  the  complaint  of  plaintiff,  the  cross-complaint  of 
Nichols,  the  answer  of  the  plaintiff,  and  the  amendments  thereto,  and  there 
are  findings  on  all  the  issues  raised  by  those  pleadings.  The  wards  of  Ge- 
nasci are  not  bound  by  the  decree  in  the  case,  as  they  are  not  mentioned  in 
it,  yet  that  omission  affects  them  only,  and  the  appellant  cannot  be  heard  in 
their  behalf.  He  and  the  plaintiff  obtained  their  title  from  a  common  source, 
and  if,  at  the  time  when  he  obtained  his  subsequent  deed  to  the  land,  he  had 
full  notice  of  its  prior  sale  to  the  plaintiff,  and  of  the  fact  that  the  latter' s 
deed  was  intended  to  have  the  land  in  dispute  included  in  it,  but  that  it  was 
omitted  by  a  mistake  of  the  parties  as  to  its  proper  description,  then  he  has 
nothing  to  do  with  the  question  as  to  whether  the  Genasci  mortgage  covered 
the  plaintiff's  land.  All  the  concern  he  can  have  in  the  matter  is  that  it  af- 
fects that  land  which  he  has  an  interest  in;  and,  even  if  there  was  no  finding 
upon  the  allegation  of  the  existence  of  the  mortgage,  it  was  immaterial  so  far 
as  Nichols  was  concerned,  but  there  is  a  finding  which  shows  that  the  mort- 
gage was  invalid  as  to  the  plaintiff's  land,  as  the  mortgagee  was  charged  with 
notice  of  the  plaintiff's  claim  to  the  premises  in  dispute,  and  therefore  when 
he  took  it  knew  that  his  mortgage  could  not  legally  give  him  any  claim 
thereon. 

It  is  urged  that  the  statement  in  the  complaint  of  the  plaintiff's  claim  of 
title  by  adverse  possession  is  not  sufficient,  because  it  is  not  alleged  that  the 
taxes  have  been  paid,  as  required  by  section  325,  Code  Civil  Proc,  as  amended 
in  1878.  But  the  fact  that  such  taxes  had  been  paid,  if  essential  to  the  plain- 
tiff's claim  through  adverse  possession,  was  only  a  matter  of  evidence,  and 
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was  not  a  necessary  thing  to  have  been  pleaded.  The  language  used  in  the 
case  of  Webb  v.  Clark,  65  Cal.  56,  2  Pac.  liep.  747,  cited  to  us  by  the  appel- 
lant's counsel  in  support  of  his  view  of  this  matter,  does  not  conflict  with 
what  we  have  just  said.  Neither  do  we  think  that  any  of  the  findings  are  out- 
side of  the  issues  raised  by  the  pleadings. 

Upon  the  whole  record  we  perceive  no  prejudicial  error,  and  the  judgment 
should  be  affirmed. 

We  concur:    Belcher,  C.  0.;  Hayne,  0» 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  judg* 
ment  is  affirmed. 


73CaL2S8 

Bostwick  «.  Mahoney.    (No.  11,969.) 

{Supreme  Court  of  QUifornia.    August  27,  1887.) 

1.  Appeal — What  Review  able — Objection  to  Jury— Record. 

An  objection  to  the  jury  that  tried  the  case,  upon  the  ground  that  the  superior 
court  of  the  county  and  the  board  of  supervisors  had  not  ordered  and  drawn  jurors 
for  the  year,  as  provided  by  Code  Civil  Proa  Cal.  |  204  et  $eg.t  and  that  the  jury 
was  not  part  of  the  regular  jurors,  under  section  210  of  said  Code,  will  not  be  con- 
sidered on  appeal,  where  there  is  nothing  in  the  record  to  show  that  the  jury  was 
not  what  the  appellant  claims  It  ought  to  have  been. 

2.  Unlawful  Detainer— Title  of  Tenant— Parol  Evidence. 

In  an  action  of  unlawful  detainer,  for  holding  over,  the  defendant,  when  a  witness 
for  himself,  was  asked  if  he  "held  the  legal  title"  to  the  premises  in  question  on  a 
certain  day.    Held,  that  an  objection  to  the  question,  on  the  ground  that  the  tenant 
could  not  prove  title  in  himself  by  parol,  was  properly  sustained. 
S.  Evidence— Offer  to  Prove— Incompetency. 

Where  an  "offer  to  prove,"  by  a  certain  witness,  contains  testimony  which  is 
clearly  incompetent,  it  is  not  error  to  reject  it,  although  part  of  the  evidence  em- 
braced in  the  offer  if  competent 

Department  2*  Appeal  from  superior  court,  Stanislaus  county;  Wm.  O. 
Minor,  Judge. 

Stonesifer  &  Minor*  for  Mahoney,  appellant.  Carter,  Smith  dt  Keniston 
and  W.  L.  Dudley,  for  Bostwick,  respondent. 

McFarland,  J.  This  is  an  action  of  unlawful  detainer.  Verdict  and 
Judgment  were  for  plaintiff,  and  defendant  appeals  from  an  order  denying  a 
motion  for  a  new  trial,  an  appeal  from  the  judgment  having  been  dismissed. 
Plaintiff  proved  a  written  lease  of  the  premises;  the  expiration  of  the  term; 
due  notice  and  demand ;  and  all  other  facts  necessary  to  a  recovery.  Defend- 
ant's defense  seemed  to  rest  upon  the  theory  that  he  could  defeat  the  action 
by  showing  that  the  lease  was  intended  to  be  a  mortgage;  but  the  only  excep- 
tions which  appear  in  the  very  meager  record  go  to  certain  specific  rulings 
made  by  the  court  during  the  progress  of  the  trial. 

Appellant  objected  to  the  jury  upon  the  ground  that  the  superior  court  of  the 
county  and  the  board  of  supervisors  had  not  ordered  and  drawn  jurors  for  the 
year  as  provided  in  section  204  et  seq.  of  the  Code  of  Civil  Procedure,  and  that 
the  jury  in  attendance  was  not  part  of  the  regular  jurors  under  section  210  of 
said  Code.  But  as  there  is  nothing  whatever  in  the  record  to  show  that  the 
jury  was  not  what  appellant  claims  it  ought  to  have  been,  we  are  relieved 
from  any  further  consideration  of  that  point. 

The  second  exception  is  to  the  ruling  of  the  court  in  sustaining  an  objec- 
tion to  the  following  question  asked  of  defendant  when  a  witness  for  himself: 
44  Will  you  state  whether  on  the  ninth  day  of  August,  last  year,  you  held  the 
legal  title  to  that  property?"  This  would  be  a  convenient,  and  exceedingly 
expeditious  way  to  prove  legal  title;  but  the  methods  by  which  courts  arrive 
at  such  proof,  though  slower,  are  more  satisfactory. 
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The  thltd  exception  is  to  a  ruling  sustaining  an  objection  to  a  long  ques- 
tion to  the  same  witness,  or  rather  to  an  "offer  to  prove  by  this  witness," 
which  covers  about  two  pages  of  the  transcript,  and  commences  in  this  way: 
"Then,  to  get  ourselves  on  the  record,  we  will  offer  to  prove,  by  this  witness, 
that  he  (defendant)  was  seized  in  fee,  possessed  of  and  entitled  to  the  posses- 
sion of  the  land  in  dispute  here,"  etc.  Many  other  things  are  offered  to  be 
proved  "by  this  witness"  which  rest  on  record  or  documentary  evidence;  and 
the  ruling  of  the  court  was  obviously  correct,  although  the  offer  may  have 
contained  some  other  things  not  objectionable.  And  it  may  be  remarked  that 
"an  offer  to  prove"  is  a  very  loose  and  unsatisfactory  method  of  proposing 
evidence.  Unless  the  parties  agree  about  it,  it  is  much  the  better  way  to  ask 
the  proposed  question  of  the  witness,  or  to  offer  the  document  sought  to  be 
introduced. 

There  is  a  general  exception  to  the  charge  of  the  court;  but  no  error  is 
pointed  out,  and  the  charge,  which  is  short,  seems  to  be  entirely  correct. 
Order  affirmed. 

We  concur:    Thornton,  J.;  Sharpstein,  J. 

78  Cai.  JM 

Heppe  v.  Johnson  and  another.    (No.  11,785.) 

(Supreme  Court  of  California.    August  30,  1887.) 

1.  County  Treasurer— Embezzlement — Surplus  after  Mortgage  Foreclosure— Lia- 

bility of  Sureties. 

The  surplus  remaining  after  a  mortgage  foreclosure  proceeding,  was  paid  into 
court,  and,  by  the  clerk  of  the  court,  turned  over  to  the  county  treasurer,  as  required 
by  St.  Cal.  1863-64,  p.  468.  The  county  treasurer  turned  the  money  over  to  his  succes- 
sor in  office,  by  whom  it  was  embezzled.  In  an  action  by  the  party  entitled  to  the 
surplus,  against  the  sureties  upon  the  official  bond  of  the  embezzling  treasurer, 
held,  that  no  advantage  could  be  taken  by  the  sureties,  of  any  irregularities  there 
may  have  been  in  making  the  deposit  by  the  clerk  witn  the  county  treasurer. 

2.  Same— Bo  WD— Action  against  Sureties— Parties. 

In  an  action  against  the  sureties  upon  the  official  bonds  of  a  county  treasurer, 
each  bond  being,  in  form,  joint  and  several,  the  plaintiff  can  join  as  defendants 
one  or  more  or  all  the  persons  severally  liable  upon  the  bonds,  under  Code  Civil 
Proc.  Cal.  i  383,  which  provides  that  "persons  severally  liable  upon  the  same  obli- 
gation or  instrument  may  all  or  any  of  them  be  included  in  the  same  action,  at  the 
option  of  the  plaintiff." 
ft.  Same— Embezzlement— When  Made— Last  Term. 

Where  money  is  embezzled  by  a  county  treasurer,  in  the  absence  of  proof  as  to 
when  it  was  misappropriated,  the  presumption  is  that  the  misappropriation  took 
place  at  the  end  of  his  last  term,  and  that  the  liability  of  sureties  arises  under  the 
last  bond. 
4.  Same— Judgment  against  Sureties— Form. 

In  an  action  against  the  sureties  upon  the  official  bond  of  a  county  treasurer,  for 
money  embezzled  by  him,  the  judgment  rendered  should  not  be  in  the  ordinary 
form  for  the  recovery  of  money,  but  should  be  a  separate  judgment  against  each 
of  the  sureties  for  the  full  amount  for  which  he  made  himself  liable  in  the  bond, 
and  costs,  with  a  proviso  that  each  judgment  should  be  satisfied  by  the  collection 
or  payment  of  the  amount  of  the  defalcation  and  costs ;  following  People  v.  Roonev. 
29  Cal.  643,  and  People  v.  Love,  25  Cal.  520. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Sacramento  county;  T.  B.  McFarland,  Judge. 

Freeman,  Johnson  cfe  Bates,  for  appellant.     Taylor  <fc  Hollt  for  respondents. 

Belcher,  C.  C.  On  the  twenty-first  day  of  February,  1873,  a  decree  of 
foreclosure  was  entered  in  the  district  court  in  and  for  Sacramento  county,  in 
favor  of  Nicholas  Schadt  against  William  Nicholas  Heppe,  administrator  of 
the  estate  of  Jacob  Heppe,  deceased,  and  others.  This  decree,  among  other 
things,  provided:  "That  if  there  be  any  surplus  after  the  payment  of  the 
moneys  due  plaintiff,  with  interest,  attorney's  fees,  costs,  and  accruing  costs, 
v.  14p.no.  16— 53 
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that  such*  surplus  be  paid  into  court,  to  be  disposed  of  under  the  order  of  the 
"court  to  the  persons  entitled  thereto."  In  pursuance  of  the  decree  the  sheriff 
sold  the  mortgaged  property,  and,  after  paying  the  plaintiff,  and  all  costs,  as 
required,  had  left  in  his  hands  a  surplus  of  $1,178.85,  which  he  paid  to  Lauren 
Upson,  clerk  of  the  court,  on  the  twenty-first  day  of  March,  1873.  Immedi- 
ately on  receiving  the  money,  Upson  deposited  the  same  with  John  Bellmer, 
then  the  county  treasurer,  and  took  from  him  a  receipt  which,  after  reciting 
the  title  of  the  court  and  cause,  reads  as  follows:  "Received,  Sacramento, 
March  21,  A.  D.  1873,  of  Lauren  Upson,  clerk  of  the  court  aforesaid,  the  sum 
of  $1,178.85  in  gold  coin,  paid  into  court  in  the  above-entitled  action,  to  be 
kept  by  me  as  a  special  deposit,  subject  to  the  order  of  court.  John  Bell- 
mer, County  Treasurer." 

On  the  eighteenth  of  June  of  the  same  year  an  order  of  court  was  made 
which,  among  other  things,  declared  the  plaintiff  here  entitled  to  $589.42. 
one-half  of  the  money  paid  into  court  by  the  sheriff,  and  directed  that  such 
sum  be  paid  by  the  clerk  of  the  court  to  the  lawful  guardian  of  plaintiff. 
The  other  half  of  the  money  was  paid  out,  on  the  order  of  the  court,  to  the 
parties  entitled  thereto,  but  -the  plaintiff's  share  was  kept  by  Bellmer  in  a 
sack,  with  a  tag  on  it,  on  which  was  written  the  amount  of  money,  and  the 
name  of  the  case  to  which  it  belonged,  until  March  6,  1876,  when  his  term  of 
office  expired.  On  that  day  he  turned  it  over  to  D.  E.  Callahan,  his  successor 
in  office,  and  took  his  receipt  therefor.  The  money  was  deposited  with  Bell- 
mer, and  by  him  turned  over  to  Callahan,  without  any  order  of  court  or  of 
the  county  auditor,  and  no  entry  of  it  was  ever  made  in  any  of  the  county 
books.  Callahan  held  the  office  of  county  treasurer  during  three  successive 
terms,  the  last  term  ending  on  the  first  Monday  of  January,  1883.  It  does  not 
appear  what  became  of,  the  money  after  it  was  given  to  Callahan.  It  was 
never  demanded  of  him  by  plaintiff,  or  by  any  person  in  her  behalf,  nor  paid 
to  her,  or  any  one  for  her,  nor  was  it  turned  over  by  him  to  his  successor  in 
office.  Callahan  died,  and  this  action  was  afterwards  brought  to  recover  the 
money,  with  interest  and  costs,  from  the  defendants,  who  were  sureties  on 
each  of  his  official  bonds. 

The  defendants  answered  to  the  complaint,  and,  among  other  defenses, 
pleaded  that  neither  treasurer  was  authorized  to  receive  the  money  sued  for 
in  his  official  capacity,  and  also  that  there  was  a  defect  of  parties,  because  on 
each  of  the  bonds  there  was  a  large  number  of  sureties  who  were  not  made 
parties  defendant  in  the  action.  At  the  trial  defendants  objected  to  all  evi- 
dence showing  the  receipt  of  the  money  by  the  treasurer,  and  their  objections 
were  overruled.  They  also  moved  for  a  nonsuit,  upon  the  ground  that  there 
was  a  failure  to  prove  any  of  the  material  allegations  of  the  complaint,  and 
this  motion  was  denied.  At  the  conclusion  of  the  trial,  judgment  was  entered 
in  favor  of  the  plaintiff,  and  from  that  judgment,  and  an  order  denying  a  new 
trial,  this  appeal  is  prosecuted. 

When  the  mortgage  referred  to  was  foreclosed  the  Code  provided  that,  if 
there  be  surplus  money  remaining  in  a  foreclosure  proceeding,  afterpayment 
of  the  amount  due  on  the  mortgage,  with  costs,  the  court  may  cause  the  same 
to  be  paid  to  the  person  entitled  to  it,  and  in  the  mean  time  may  direct  it  to 
be  deposited  in  the  court.    Section  727,  Code  Civil  Pioc. 

In  April,  1864,  an  act  was  passed  by  the  legislature  entitled  "An  act  con- 
cerning moneys  deposited  in  courts  of  record  of  this  state."  St.  1863-64,  p. 
468.  The  first  section  of  the  act  provides  that  "in  all  cases  in  which  the 
statutes  of  this  state  authorize  the  deposit  of  moneys  in  the  courts  of  record 
of  this  state,  the  moneys  so  deposited  shall  be  paid  to  the  clerk  of  the  court, 
who  shall  deposit  them,  in  his  name  of  office,  with  the  treasurer  of  the 
county."  The  second  section  makes  it  the  duty  of  the  treasurer  "to  receive 
such  deposits  of  moneys  from  the  clerk  of  the  court  as  special  deposits,  and  to 
keep  each  deposit  entirely  separate  from  all  other  moneys  under  his  control, 
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and  to  Hve  to  the  clerk  making  such  deposits  receipts  for  the  same,  which 
receipts  shall  state  the  court  in  which  action  is  pending,  and  also  the  title  of 
the  action  in  which  such  deposit  is  made,  and  the  amount  so  deposited. "  The 
third  section  provides  that  for  the  safe-keeping  of  all  moneys  so  deposited  the 
treasurer  shall  be  responsible  upon  his  official  bond. 

It  is  claimed  for  the  appellants  that  this  act  was  repealed  when  the  Codes 
took  effect  on  the  first  day  of  January,  1873.  Section  18  of  the  Code  of  Civil 
Procedure  declares  that  "in  all  cases  provided  for  by  this  Code,  all  statutes, 
laws,  and  rules,  heretofore  in  force  in  this  state,  whether  consistent  or  not 
with  the  provisions  of  this  Code,  unless  expressly  continued  in  force  by  it, 
are  repealed  and  abrogated."  If  the  act  was  repealed  by  this  provision  it 
was  because  the  subject  of  the  act  was  one  of  the  "cases  provided  for"  by  the 
Code.  We  have  not  been  cited  to  any  sections  of  the  Code  in  force  in  1873, 
which  cover  the  ground  occupied  by  the  statute,  nor  do  we  know  of  any. 
Sections  572  and  573,  Code  Civil  Proc,  provide  for  a  different  case.  In  1874 
a  new  section  was  added,  numbered  2104,  which  seems  to  take  the  place  of 
the  statute.  In  our  opinion  the  act  was  in  force  in  1873,  and  it  controlled 
and  justified  the  action  of  the  clerk. 

It  is  further  contended  that  the  treasurer  was  not  authorized  to  receive  the 
money  from  the  clerk,  because  it  was  not  accompanied  by  the  certificate  of 
the  auditor,  as  provided  in  sections  4145  and  4217  of  the  Political  Code.  On 
the  other  hand,  it  is  claimed  for  the  respondent  that  these  sections  have  no 
application  to  special  deposits  made  by  the  clerk  of  a  court  of  record.  How- 
ever this  may  be,  it  is  clear  that  the  money  was  deposited  and  receipted  for 
as  required  by  the  act  of  1864.  Bellmer  received  it  without  question,  and 
held  it  during  his  term  of  office,  and  then  turned  it  over  to  his  successor.  It 
was  evidently  his  duty  to  so  turn  it  over,  and  we  can  perceive  no  irregularity 
in  the  manner  of  his  doing  it.  Now,  if  it  be  conceded  that  Bellmer  received 
the  money  irregularly,  does  it  follow  that  Callahan,  after  he  received  it,  could 
embezzle  it  without  any  official  responsibility?  Suppose  Bellmer  had  received 
from  the  tax  collector  public  funds,  without  the  certificate  and  discharge  re- 
quired by  the  Political  Code,  and  had  regularly  turned  the  money  over  to  Cal- 
lahan, could  Callahan  have  embezzled  that  money  and  not  be  responsible  for 
it  on  his  official  bond?  We  think  not.  It  seems  to  us  that  when  Callahan 
received  the  money  in  question,  whatever  irregularities  there  may  have  been 
In  making  the  deposit  with  Bellmer,  he  received  it  in  his  official  capacity,  and 
was  bound  to  pay  it  out,  on  the  order  of  the  court,  or  turn  it  over  to  his  suc- 
cessor in  office. 

The  point  that  there  was  a  defect  of  parties  is  not  maintainable.  Each  of 
the  bonds  on  which  the  defendants  were  sureties  was  in  form  joint  and  sev- 
eral. Section  958,  Pol.  Code.  Section  383  of  the  Code  of  Civil  Procedure  pro- 
vides that  "persons  severally  liable  upon  the  same  obligation  or  instrument, 
*  *  *  may  all  or  any  of  them  be  included  in  the  same  action  at  the  option 
of  the  plaintiff."  Under  this  section,  the  plaintiff  had  the  right,  at  her  elec- 
tion, to  join  as  defendants  one  or  more  or  all  the  persons  severally  liable  upon 
the  same  obligation  or  instrument.  People  v.  Love,  25  Cal.  526;  People  v. 
Evans,  29  Cal.  436. 

If  the  defendants  are  liable  at  all,  we  are  asked  to  determine  under  which 
of  the  three  bonds  their  liability  arises.  It  was  the  duty  of  Callahan  to  safely 
keep  the  money  and  turn  it  over  to  his  successor.  In  the  absence  of  proof  as 
to  when  it  was  misappropriated,  the  presumption  must  be  that  the  misappro- 
priation took  place  at  the  end  of  his  last  term,  and  the  liability  would  there- 
fore be  under  the  last  bond. 

The  judgment  rendered  in  the  case  was  in  the  ordinary  form  of  a  judgment 
for  the  recovery  of  money.  That  is  not  the  proper  form  in  a  case  like  this, 
as  was  held  in  People  v.  Love,  25  Cal.  520,  and  in  People  v.  Rooney,  29  Cal. 
643.    The  case  should  be  remanded  to  the  court  below,  with  directions  to  mod- 
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ify  the  judgment  in  accordance  with  the  cases  cited,  and  as  modified  it  should 
stand  affirmed. 

We  concur:    Foote,  C;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  the  cause 
is  remanded  to  the  court  below,  with  instructions  to  modify  the  judgment  in 
accordance  with  the  views  above  expressed,  and  as  so  modified  the  judgment 
is  affirmed. 


73  Cal.  318 

People  t>.  Kunz.    (No.  20,292.) 
(Supreme  Court  of  Qaltfornia.    August  31,  1887.) 

1.  Jury — Challenge  for  Actual  Bias — Examination. 

A  proposed  juror  who  had  testified  to  holding  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  defendant,  but  that  he  could  give  him  a  fair  and  impartial  trial, 
was  asked,  in  support  of  a  challenge  for  actual  bias,  whether  the  opinion  was  ad- 
verse to  defendant,  and  the  question  was  excluded.  Held  error;  following  People 
v.  Brown,  14  Pac.  Rep.  90.    McFarland,  J.,  dissenting. 

2.  Same — Challenge  Sustained — Review  of  Ruling. 

The  action  of  the  court  in  sustaining  a  challenge  to  a  juror,  there  being  no  ex- 
ception to  any  ruling  upon  the  admission  or  rejection  oi  evidence,  cannot  be  re- 
viewed on  appeal. 
8.  Criminal  Practice — Testimony  of  Accomplice— Corroboration. 

It  is  not  necessary  that  every  fact  sworn  to  by  an  accomplice  shall  be  specifically 
corroborated. 
4.  Same— Sufficiency  of  Corroborating  Testimony—Question  for  Jury. 

Where,  independent  of  the  evidence  of  an  accomplice,  there  is  evidence  tend- 
ing to  connect  the  defendant  with  the  commission  of  the  offense,  the  question  of  its 
sufficiency  is  for  the  jury.1 

Appeal  from  superior  court,  Trinity  county;  T.  E.  Jones,  Judge. 
D.  &.  Heid  and  /.  N.  Qillett,  for  appellant.    Geo,  A.  Johnson,  Atty.  Gen., 
for  the  People. 

Temple,  J.  This  case  must  be  reversed  on  the  authority  of  People  v. 
Broton,  14  Pac.  Rep.  90.  On  the  preliminary  examination  of  the  jurors,  three 
of  them  announced,  in  response  to  proper  questions,  that  they  each  had  de- 
cided opinions  as  to  the  guilt  or  innocence  of  the  defendant,  but  thought  they 
could  give  the  defendant  a  fair  and  impartial  trial.  Each  was  challenged  for 
actual  bias  by  the  defendant,  who  then,  to  further  show  the  nature  of  the  bias, 
asked  whether  the  opinion  was  adverse  to  the  defendant.  This  question  was 
in  each  case  objected  to,  the  objection  sustained,  and  an  exception  noted.  The 
defendant  challenged  the  jurors  peremptorily,  and  before  the  panel  was  com- 
pleted exhausted  all  his  peremptory  challenges.  The  question  was  so  recently 
before  us  in  the  case  above  cited  that  further  discussion  of  the  point  is  un- 
necessary. Such  evidence  has  always  been  held  admissible  in  this  state  upon 
a  challenge  for  actual  bias,  and  there  are  no  decisions  in  which  a  contrary 
opinion  is  intimated.  One  Kerlin  was  called  and  examined  on  voir  dire  as  to 
his  qualifications  to  serve  as  a  juror.  He  was  challenged  by  the  district  attor- 
ney for  actual  bias.  There  is  no  exception  to  any  ruling  of  the  court  upon 
the  admission  or  rejection  of  testimony,  and  this  court  cannot  review  the  ac- 
tion of  the  court  in  sustaining  the  challenge.  We  understand  that  the  cor- 
roborating evidence  goes  much  beyond  proof  of  mere  threats  on  the  part  of 
the  defendant.  There  was  evidence  outside  of  that  of  the  accomplice  of  a  con- 
spiracy to  procure  the  murder  of  deceased.    We  are  not  prepared  to  say  that 

1  Respecting  the  sufficiency  of  accomplice  testimony,  see  People  v.  Elliott,  (N.  T.)  12 
N.  E.  Rep.  602,  and  note.  As  to  who  is  an  accomplice  within  the  rule,  see  Smith  v. 
State,  (Tex.)  5  S.  W.  Rep.  219,  and  note. 
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this  does  not  constitute  some  evidence  corroborating  the  testimony  of  the  ac- 
complice which  of  itself,  and  without  the  aid  of  the  evidence  of  the  accom- 
plice, tended  to  connect  the  defendant  with  the  commission  of  the  offense.  The 
sufficiency  of  that  evidence  was  properly  left  to  the  jury.  The  rule  does  not 
require  that  every  fact  testified  to  by  the  accomplice  shall  be  specifically  cor- 
roborated. 
The  Judgment  is  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:  Seabls,  C.  J.;  McKinstry,  J.;  Thornton,  J.;  Sharp- 
stein,  J. 

MoFarland,  J.  I  dissent.  While  the  Penal  Code  does  not  allow  an  ex- 
ception to  a  ruling  of  the  court,  denying  a  challenge  to  a  juror  for  actual  bias, 
it  is  true  that  it  does  allow  an  exception  to  a  ruling  upon  the  admissibility  of 
evidence  on  the  trial  of  such  challenge;  thus  presenting  a  wonderful  example 
of  the  incident  being  considered  more  important  than  the  principle,  and  a  part 
greater  than  the  whole.  But,  notwithstanding  this  anomaly,  it  does  not  fol- 
low that  a  judgment  of  conviction  must  be  reversed  every  time  a  court  com- 
mits an  error  in  ruling  upon  testimony  on  the  trial  of  a  challenge.  The  rule 
of  section  1258  that  this  court  must  not  regard  "exceptions  which  do  not  af- 
fect the  substantial  rights  of  the  parties"  applies  here,  as  well  as  to  wiser 
provisions  of  the  law.  Now,  in  what  way  was  any  substantial  right  of  appel- 
lant affected  by  the  refusal  of  the  court  to  allow  the  three  jurors  to  be  asked 
whether  their  opinions  were  adverse  to  defendant?  When  the  question  was 
asked  in  each  instance  the  juror  had  been  examined  at  great  length  as  to  the 
strength  and  fixedness  of  his  opinion,  and  defendant  bad  interposed  his  chal- 
lenge for  actual  bias.  It  must  be  remembered  that  whether  or  not  the  court 
should  have  allowed  the  challenge  is  not  before  us;  that  was  a  ruling  which 
we  cannot  review.  The  defendant  was  not  injured,  therefore,  by  the  rejec- 
tion of  the  proposed  question,  unless  we  can  assume,  upon  any  possible  view, 
that  the  ruling  of  the  court  on  the  challenge  would  or  might  have  been  differ- 
ent if  it  had  known  that  the  opinion  of  the  juror,  such  as  it  was,  was  adverse 
to  defendant.  But  the  court  at  that  juncture  had  no  business  with  the 
question,  "to  which  side  does  the  opinion  of  the  juror  incline?"  If  the  opin- 
ion of  the  juror  disqualified  him,  he  should  have  been  discharged,  no  matter 
from  what  side  the  challenge  came.  And,  to  assume  that  the  judge  of  the 
court  below  would  have  changed  his  ruling,  and  allowed  the  challenge  if  he 
had  known  that  such  change  of  opinion  would  have  favored  one  party  as  against 
the  other,  would  be  to  assume  that  he  was  partial  and  unfair, — an  assumption 
utterly  intolerable.  I  cannot  see,  therefore,  how  the  allowance  of  the  proposed 
question  could  possibly  have  affected  the  final  ruling  of  the  court  on  the  chal- 
lenge,—a  ruling  which  we  cannot  disturb.  I  think,  therefore,  that  the  judg- 
ment should  be  affirmed.  I  have  assumed  that  the  question  was  a  proper  one, 
because  I  suppose  that  point  may  be  considered  as  settled  by  the  judgment 
of  this  court  in  People  v.  Broion,  a  judgment  in  which  I  did  not  concur,  and 
from  which  I  had  no  opportunity  to  dissent.  The  facts  of  that  case,  however, 
differ  from  those  of  the  case  at  bar.  The  practice  lately  grown  up  of  asking 
all  sorts  of  imaginable  questions  of  jurors  has  come  to  be  a  grievous  evil,  and 
should  be  discouraged  in  every  legitimate  way. 


TBOaLM 

Menk  t>.  Home  Mut.  Ins.  Go.    (No.  7,890.) 
(Supreme  Court  qf  California.    August  30,  1887.) 

1.  ImUBANO*— MISSTATEMENTS  IK  APPLICATION— KlfOWL EDO B  OF  IlTSURANCB  AOSHT. 

In  an  action  on  a  fire-insurance  policy,  evidence  that  the  application  was  made 
out  by  an  agent  of  the  insurance  company,  with  fuU  knowledge  as  to  the  condition 
of  the  premises,  and  that  plaintiff  did  not  know  what  representations  it  contained^ 
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held  admissible,  tinder  an  issue  of  misrepresentations.  The  defendants  cannot  take 
advantage  of  misstatements  in  the  application  made  by  their  own  agent,  and  known 
by  him  to  be  false. 

2.  Same— Loss— Evidence  or  Loss  of  Property  not  Inburkd. 

In  an  action  upon  a  fire  insurance  policy,  where  the  defendant  alleges  that  plain- 
tiff burned  his  own  property,  evidence  on  the  part  of  plaintiff  showing  the  loss  of 
other  property  besides  that  which  was  insured  is  admissible. 

3.  Same — Proof  of  Loss — Admissibility  of  Affidavit. 

In  such  a  case,  it  is  not  prejudicial  error  to  permit  the  plaintiff  to  read  in  evidence 
his  affidavit*  prepared  soon  after  the  fire,  making  proof  of  the  loss,  where  he  has 
testified  fully  as  to  the  facta  within  his  knowledge,  and  where  the  effect  of  such  evi- 
dence is  expressly  limited  by  the  court  to  showing  that  plaintiff  had  made  the  affi- 
davit. 

4.  Same—  Description  of  Peoperty  Insured—  Reperence  to  Application. 

Where  the  application  for  a  policy  of  fire  insurance,  in  describing  the  property, 
included  the  cellar  under  the  building,  bat  in  the  policy  itself  the  cellar  was  omitted, 
aud  reference  was  made  to  the  application  for  a  more  particular  description,  held, 
that  the  cellar  was  covered  by  the  insurance. 
6.  Nrw  Trials-Motion  for— Questions  Presented  by. 

A  general  statement  in  a  motion  for  a  new  trial,  in  an  action  upon  a  fire  insur- 
ance policy,  that  there  was  no  evidence  to  prove  that  plaintiff  performed  all  there- 
qnired  conditions  of  the  contract  of  insurance,  is  insufficient  to  allow  defendant  to 
make  the  point  that  by  the  terms  of  the  contract,  if  the  parties  could  not  agree  upon 
the  amount  of  loss,  it  should  be  referred  to  arbitration. 

Department  1.  Appeal  from  superior  court,  San  Francisco;  John  Cald- 
well, Judge. 

Byrne  &  Cross,  for  appellant.  Qaylord  &  Sear  Is,  (A.  B.  Dibble,  of  coun- 
sel,) for  respondent. 

Temple,  J.  Suit  was  brought  upon  a  policy  of  insurance  issued  by  the  de- 
fendant, and  from  the  judgment  rendered  in  the  action  against  the  defendant, 
and  from  an  order  denying  defendant's  motion  for  a  new  trial  this  appeal  is 
taken.  The  application  and  survey  were  expressly  referred  to  and  made  part 
of  the  policy,  and  it  was  further  stipulated  thai  such  application  and  survey 
should  be  considered  a  part  of  the  contract  and  a  warranty  by  the  assured, 
and  that  any  false  representation,  by  the  assured,  of  the  condition,  situation, 
or  occupancy  of  the  property,  or  any  omission  to  make  known  any  fact  mate- 
rial to  the  risk,  or  any  overvaluation,  should  render  the  policy  void. 

Among  other  defenses,  it  was  claimed  that  there  was  an  overvaluation  of 
the  property  and  a  misrepresentation  as  to  its  value;  that  a  portion  of  the 
premises  was  occupied  by  a  tenant  as  a  saloon  for  the  sale  of  liquors,  which 
fact  was  not  mentioned  in  the  application,  which  stated,  as  to  the  occupancy 
of  the  premises:  "First  story  by  the  applicant  as  a  brewery;  the  second  story 
as  a  lodging-house,  and  family  residence  in  the  rear."  It  was  also  claimed 
on  the  trial,  although  there  was  no  special  plea  of  such  defense,  that  the  ap- 
plication contained  a  warranty  in  the  above-quoted  language  that  the  applicant 
resided  with  his  family  on  the  premises,  whereas,  in  fact,  he  did  not  reside 
there,  but  the  premises"  were  occupied  by  a  tenant.  In  addition  to  the  above 
language  bearing  upon  this  last  point,  the  application,  in  reply  to  the  ques- 
tion, "Each  story,  how  occupied?"  has  this:  "Second  story  by  tenant  as  a 
lodging-house."  It  is  plain  that  there  is  no  representation  that  the  applicant 
personally  resided  there.  The  rear  was  occupied  as  a  residence  by  the  tenant 
who  had  the  lodging-house. 

On  the  trial  the  plaintiff  was  permitted  to  testify,  against  the  objection  and  * 
exception  of  the  defendant,  that  the  application  was  in  fact  made  out  by  an 
agent  of  defendant  by  the  name  of  Burckhalter,  and  that  the  plaintiff  did  not 
know  what  representations  it  contained;  and,  farther,  that  the  agent  knew  all 
about  the  premises,  and  the  manner  in  which  they  were  occupied,  and  their 
value.  There  was  other  testimony  to  the  same  effect.  It  is  claimed  that  this 
was  error,  and  the  case  of  Menk  v.  Insurance  Co.,  11  Pac.  Rep.  654,  is  relied 
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upon  as  authority.  That  was  a  case  by  the  same  plaintiff  to  recover  for 
the  same  loss,  the  property  being  insured  in  the  two  companies  at  the  sam6 
time,  Burckhalter  being  the  agent  for  both  companies.  Counsel  assert  that 
the  language  of  the  two  complaints  is  practically  identical.  In  that  case 
this  court  said,  in  effect,  that  the  complaint  alleged  that  the  policy  was  is- 
sued upon  an  application  made  and  signed  by  the  plaintiff,  and  that  such 
testimony  was  in  contradiction  of  the  complaint  and  should  have  been  ruled 
out.  The  language  of  that  complaint  is  not  before  us,  except  in  the  state- 
ments quoted  from  the  opinion.  In  this  case  the  allegation  is  simply,  "a  copy 
pf  the  application  of  plaintiff  for  said  insurance,  referred  to  in  said  policy,  is 
also  hereto  annexed."  Obviously  this  is  not  an  allegation  that  the  appl  ica- 
tion  was  made  out  by  the  plaintiff.  Of  course,  whoever  made  it  out,  it  was 
the  application  of  the  plaintiff,  and  was  signed  by  him  or  his  agent.  Theonly 
point  in  the  offered  testimony  was  that  if  the  agent,  knowing  all  the  essential 
facts,  made  out  the  application  for  plaintiff,  the  company  cannot  take  advan- 
tage of  defective  statements  contained  in  it  as  not  complying  with  the  re- 
quirements of  the  company ;  nor  would  misstatements  be  fatal  to  the  claim  of 
plaintiff,  which  the  agent  well  knew  to  be  false,  when  he  made  out  the  appli- 
cation, received  the  money  of  the  applicant,  and  issued  the  policy. 

The  tendency  of  the  decisions  is  plainly  to  hold  all  those  conditions  waived 
which,  to  the  knowledge  of  the  agent,  would  make  the  policy  void  as  soon  as 
delivered.  Otherwise  the  company  would  knowingly  receive  the  money  of 
the  applicant  without  value  returned,  and  the  whole  transaction  would  be  a 
palpable  fraud.  Kruger  v.  Insurance  Co.,  13  Pac.  Hep.  156.  This  consider- 
ation answers  several  points  made  by  the  defendant,  which  need  not  be  further 
referred  to. 

It  is  claimed  that  the  plaintiff  was  allowed,  against  the  objection  of  defend- 
ant, to  prove,  in  making  out  his  loss,  the  value  of  property  not  insured.  The 
application  describes  the  property  as  follows:  "Viz. :  $2,000  on  his  2-story  frame 
building  and  cellar,  value  $6,700, — the  first  story  occupied  as  a  brewery,  the 
second  story  as  a  lodging-house,  and  family  residence  in  rear;  $400  on  his 
brewery  apparatus,  such  as  kettle,  beer  kegs,  tubs,  faucets,  cooler,  and  tools, 
value  $1,400;  $100  on  his  household  furniture  contained  therein,  value  $300; 
situate  north  side  Front  street,  Truckee,  Nevada  county,  Cal."  In  the  pol- 
icy the  property  is  described  thus:  "Viz.:  $2,000  on  his  2-story  frame  build- 
ing occupied  as  a  brewery,  lodging-house,  and  family  residence  in  rear,  situ- 
ate north  side  Front  street,  Truckee,  Nevada  county,  California;  $400  on  his 
brewery  apparatus;  and  $100  on  his  household  furniture  contained  therein ; 
$2,500  other  concurrent  insurance  permitted,  reference  being  had  to  applica- 
tion and  survey  No.  88,0H8,  on  file  in  this  office,  which  is  made  a  part  hereof." 

The  words  "and  cellar"  are  omitted  in  the  policy.  The  amount  of  insur- 
ance, $2,000,  was  asked  upon  the  frame  building  and  cellar,  which  were  to- 
gether valued  at  $6,700.  No  separate  valuation  was  placed  upon  the  frame 
building,  nor  was  any  insurance  asked  upon  it  as  a  separate  property.  The 
cellar  was  inclosed  by  the  frame  building,  and  probably,  when  he  came  to  write 
the  policy,  the  agent  concluded  that  the  two  constituted  one  building.  The  cel- 
lar was  in  the  rear  portion  of  the  frame  building,  and  "was  a  stone  building, 
having  its  floor  somewhat  lower  than  that  of  the  frame  building,  and  rising 
13  or  14  feet  above  the  level  at  that  floor,  but  not  as  high  as  the  ceiling  by 
about  5  feet.  « It  was  made  of  rocks ;  walls  two  feet  thick.  Had  iron  doors. 
Covered  on  top  with  bricks  and  fourteen  inches  of  dirt.'  "  The  application 
was  expressly  referred  to  in  aid  of  the  description.  There  can  be  no  doubt 
that  the  oellar  was  included  in  the  policy. 

We  are  unable  to  discover  any  error  in  the  admission  of  evidence  in  regard 
to  the  personal  property.  Read  in  connection  with  the  application  it  seems 
plain  that  the  articles  for  which  the  recovery  was  had  were  included  in  the 
policy.     We  see  no  injury  to  the  defendant  in  the  fact  that  the  plaintiff  was 
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allowed  to  testify  as  to  the  loss  of  other  property  beside  that  which  was  in- 
sured. It  was  a  part  of  the  statement  as  to  what  was  burned,  and  then  it  had 
a  bearing  upon  the  issue  tendered  by  the  defense*  that  plaintiff  had  burned 
his  own  property. 

The  plaintiff  was  allowed  to  read  in  evidence  his  affidavit,  which  was  pre- 
pared soon  after  the  fire,  to  make  proof  of  loss.  The  effect  of  the  paper  as 
evidence  was  expressly  limited  by  the  court  to  showing  that  he  had  made  the 
affidavit.  The  most  tfiat  can  be  said  about  it  is  that  the  evidence  was  imma- 
terial. In  the  face  of  the  fact  that  the  plaintiff  bad  been  on  the  stand,  and 
had  testified  fully  as  to  the  facts  within  his  knowledge,  we  will  not  presume 
that  the  jury  could  have  disregarded  the  positive  injunctions  of  the  court. 
We  do  not  think  that  the  error,  if  it  were  error,  could  have  prejudiced  the 
rights  of  the  defendant.  It  does  not  appear  that  the  affidavit  was  ever  sent 
to  the  defendant,  and  if  it  had  been,  and  the  defendant  set  up  as  a  defense 
the  alleged  breach  of  the  contract  in  making  the  statement  charged  to  be  false, 
we  see  no  materiality  in  it. 

The  evidence  offered  to  show  that  liquor  had  been  sold  to  Indians,  admit- 
ting its  materiality,  was  clearly  incompetent. 

The  defendant  is  not  in  a  position  to  make  the  point  that,  by  the  terms  of  the 
contract,  if  the  parties  could  not  agree  upon  the  amount  of  loss,  it  should  be 
referred  to  arbitration.  Waiving  the  question  as  to  whether  it  should  have 
been  pleaded,  there  is  no  specification  in  the  statement  on  motion  for  a  new 
trial  of  insufficiency  of  the  evidence,  under  which  it  could  be  raised.  A  gen- 
eral statement  that  there  was  no  evidence  which  proved,  or  tended  to  prove, 
that  the  plaintiff  at  any  time  complied  with  or  performed  all  the  conditions  or 
any  of  the  conditions  of  the  contract  of  insurance  by  him  to  be  performed, 
would  not  be  sufficient. 

Judgment  and  order  affirmed. 

We  concur.    MoKinstby,  J.;  Paterson,  J. 

n  Cal.  81 

Boach,  Adm'r,  o.  Coffey,  Judge,  etc.    (No.  12,143.) 

(Supreme  Court  of  California.    August  30,  1887.) 

ADMnrrsTRATOR— Contest  between  Heirs— Rights  or  Administrator— Mandamus. 

In  California  an  administrator,  having  been  made  a  formal  party  defendant  in  a 
contest  between  heirs,  to  settle  the  rights  of  all  persona  in  the  estate,  filed  cross-in- 
terrogatories, and  applied  to  have  them  annexed  to  a  commission  to  take  deposi- 
tions which  had  heen  issued.  His  application  was  refused,  and  he  tiled  a  petition 
for  mandamus  to  compel  the  probate  judge  to  grant  it.  Held,  that  the  administrator 
was  not  entitled  to  contest  the  claim  of  the  parties  to  heirship  in  the  estate  or  to 
distribution,  and  that  mandamus  would  not  lie. 

Department  2. 

Petition  for  mandate.    Superior  court,  San  Francisco;  Coffey,  Judge. 
John  A.  Wright,  for  petitioner.    Edward  H.  Taylor  and  E.  D.  Sawyer, 
for  respondent. 

McFarland,  J.  This  is  a  petition  to  compel  the  respondent  by  a  writ  of 
mandamus  to  settle  certain  proposed  cross -interrogatories.  During  the 
pendency  of  the  administration  of  the  estate  of  Thomas  H.  Blythe,  deceased, 
in  the  court  of  respondent,  one  Florence  Blythe,  in  pursuance  of  section  1664 
of  the  Code  of  Civil  Procedure,  filed  her  petition  in  said  court  for  the  purpose 
of  ascertaining  and  declaring  the  rights  of  all  persons  to  said  estate,  and  lo 
whom  distribution  thereof  should  Be  made.  Notice  was  issued  on  said  peti- 
tion, and  after  the  return-day  thereof  the  said  Florence  filed  her  complaint 
as  provided  in  said  section.  In  her  complaint  she  made  a  great  many  persons 
parties  defendant,  and,  among  others,  William  Savage  and  David  Savage,  and 


Digitized  by 


Google 


Cal.]  SHUMWAY  V.  LEAKEY.  841 

also  the  petitioner  herein,  who  was  and  is  public  administrator  and  admin- 
istrator of  said  estate.  William  and  David  Savage  filed  an  answer  to  the  com* 
plaint  of  said  Florence,  denying  her  heirship,  and  averring  that  they  and  cer- 
tain other  persons  were  the  true  heirs;  and  afterwards  procured  a  commission 
to  issue  out  of  the  court  of  respondent  to  take  the  depositions  of  certain  wit- 
nesses in  England.  A  day  was  fixed  for  the  settlement  of  direct  and  cross- 
interrogatories  before  the  respondent.  The  petitioner  herein  served  and  filed 
certain  cross-interrogatories,  and  asked  to  have  them  settled  and  annexed  to 
the  commission;  but,  upon  motion  of  said  William  and  David  Savage,  the 
respondent  omitted  to  annex  said  interrogatories  to  said  commission,  upon 
the  ground  that  petitioner,  as  administrator,  was  not  entitled  to  contest  the 
claim  of  the  parties  in  said  action  to  heirship,  or  distribution  of  said  estate, 
and  this  proceeding  is  brought  to  compel  respondent  by  mandamus  to  settle 
the  said  interrogatories  of  petitioner,  and  annex  them  to  said  commission. 

We  think  that  it  is  the  settled  law  of  this  state  that  an  administrator  can- 
not represent  either  side  of  a  contest  between  heirs,  devisees,  or  legatees, 
contesting  for  the  distribution  of  an  estate.  He  cannot  litigate  the  claims  of 
one  set  against  the  other.  His  duty  is  to  preserve  the  estate,  and  distribute 
it  as  the  court  shall  direct.  It  is  true  that  petitioner  was  named  as  a  formal 
party  in  the  complaint  filed  by  Florence  Blythe;  but  the  only  averment  in  re- 
lation to  him  is  that  he  was  administrator.  He  is  not  alleged  to  be  a  claim- 
ant to  the  estate;  and  there  are  no  issues  to  which  his  interrogatories  could 
be  addressed.  Estate  of  Wright,  49  Cal.  550;  Bates  v.  Kyberg,  40  Cal.  465; 
Estate  o/Marrey,  3  Pac.  Rep.  896. 

Prayer  of  petitioner  denied,  and  writ  dismissed. 

We  concur:    Sharpstein.  J--  Thornton,  J. 

78  Cal.  960  m     m^ 

omiMWAY  !>.  Leakey.    (No.  11,700.) 

(Supreme  Court  of  California.    August  30, 1887.) 

1.  Sheriff— Pboperty  Held  under  Attachment— Keeper's  Fees— Order  of  Court. 

Under  the  statute  of  California,  relating  to  the  fees  of  the  sheriff  of  Lassen  county, 
which  provides  that  he  shall  he  allowed  for  his  trouble  and  expense  in  keeping 
property  under  attachment  such  sum  as  the  court  shall  order,  not  exceeding  three 
dollars  per  diem*  for  keeper's  fees,  the  sheriff  has  no  right  to  the  fees  unless  the 
court  makes  such  order. 

2.  Same— What  Amounts  to  Order— Remark  of  Judge. 

In  such  a  case,  when  the  judge  of  the  court  in  which  the  attachment  snit  was 
pending,  in  a  conversation  with  the  sheriff  on  the  street,  told  him  to  pay  the  fees, 
this  does  not  amount  to  an  order. 

8.  Same— Action  against— Allowance  of  Fees— Order  of  Court. 

In  an  action  against  a  sheriff  to  recover  money  retained  by  him  as  fees  for  keep- 
ing and  preserving  property  under  attachment,  without  first  obtaining  the  order  of 
the  court  allowing  said  fees,  as  required  by  the  statute  of  California,  a  motion  made 
by  defendant,  after  plaintiff  has  rested  his  case,  to  have  the  court  then  make  an  or- 
der allowing  the  fees,  is  properly  denied,  as  such  order  was  to  be  made.  If  at  all,  in 
the  attachment  suit. 

4.  Same— Retaining  Money— Penalties— Demand. 

Under  Pol.  Code  Cal.  {  4181,  which  provides  that  if  a  sheriff  neglects  •  •  • 
to  pay  over,  on  demand,  money  which  may  come  into  his  hands  by  virtue  of  his 
office,  the  amount  thereof,  with  25  per  cent,  damages,  and  interest  at  the  rate  of  10 
per  cent,  per  month  from  the  time  of  demand,  may  be  recovered  by  the  person  en- 
titled thereto,  the  party  seeking  to  avail  himself  of  such  severe  penalty  must  be  ex- 
act in  his  proceedings;  and  a  demand  for  an  amount  greater  than  that  claimed  in 
a  suit  therefor,  and  much  greater  than  that  found  due  by  the  court,  is  not  sufficient 
to  justify  the  court  in  allowing  the  penalty  and  interest. 

Commissioners'  decision.    Department  1. 
Appeal  from  superior  court,  Lassen  county;  Pressley,  Judge. 
E.  V.  Spencer,  for  appellant.    A.  D.  Goodwin  and  A.  L.  Shinn,  for  re- 
spondent. 
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Hayne,  0.  This  Is  an  action  tinder  section  4181  of  the  Political  Code, 
which  provides  in  relation  to  a  sheriff  that,  "if  he  neglects  or  refuses  to  pay 
over  on  demand  to  the  person  entitled  thereto  any  money  which  may  come 
into  his  hands  by  virtue  of  his  office,  (after  deducting  his  legal  fees,)  the 
amount  thereof,  with  25  per  cent,  damages  and  interest  at  the  rate  of  10  per 
cent,  per  month  from  the  time  of  demand,  maybe  recovered  by  such  person.** 
The  defense  of  the  sheriff  was  that,  after  deducting  his  legal  fees,  there  re- 
mained only  $76.66,  which  he  duly  tendered  to  the  plaintiff,  but  which  plain- 
tiff refuses  to  receive.  The  fees  which  he  claimed  the  right  to  deduct  were 
keeper's  fees,  etc.,  upon  an  attachment  in  the  cause.  The  controversy  turns 
upon  the  right  to  deduct  these  fees. 

The  provision  of  the  statute  in  relation  to  the  fees  of  the  sheriff  of  Lassen 
county  is  as  follows:  "For  his  trouble  and  expense  in  taking  and  keeping 
possession  of  and  preserving  property  under  attachment  or  execution,  or  other 
process,  such  sum  as  the  court shall  order:  provided,  that  no  more  than  $8  per 
diem  shall  be  allowed  to  a  keeper."  Laws  1869-70,  p.  158.  With  reference 
to  similar  provisions,  it  is  the  settled  rule  that  unless  the  court  makes  such 
order  the  sheriff  has  ho  right  to  the  fees.  Bower  v.  Rankin,  61  Cal.  108; 
Lane  v.  McElhany,  49  Cal.  424;  Qeil  v.  Stevens,  48  Cal.  590.  Now,  in  this 
case,  there  was  no  such  order.  The  findings  state  that  the  sums  claimed  as 
fees  were  paid  by  the  sheriff  "without  at  any  time  obtaining  an  order  of  said 
court  allowing,  fixing,  or  authorizing  such  payment,  or  any  portion  thereof. n 
And  this  finding  is  sustained  by  the  evidence. 

The  objection  to  the  offer  of  defendant  to  prove  that  before  paying  out  the 
fees  "he  had  asked  the  Hon.  J.  W.  Hendrick,  superior  judge,  about  paying 
the  bills,  upon  meeting  said  judge  upon  the  street,  and  that  said  judge  told 
him  to  pay  them,"  was  properly  sustained.  WTiat  the  judge  told  the  defend- 
ant on  the  street  is  not  an  order.  Even  if  the  judge  had  promised  out  of 
court  to  have  the  order  entered,  it  would  not  have  amounted  to  an  order. 
Campbell  v.  Jones,  41  Cal.  518.  Nor  was  there  error  in  the  denial  of  the  de- 
fendant's motion,  made  after  the  plaintiff  had  rested  his  case,  to  have  the 
court  then  make  an  order  allowing  the  fees.  Such  order  was  to  be  made,  if 
at  all,  in  the  attachment  suit.  The  motion  was  not  a  part  of  the  case  before 
the  court,  and  hence  cannot  be  considered  on  this  appeal.  The  court,  there- 
fore, properly  rendered  judgment  against  the  defendant. 

But  we  think  the  court  erred  in  allowing  the  penalty  of  25  per  cent.,  and 
interest  at  10  per  cent,  per  month.  The  statute  provides  that  the  penalty  is 
to  be  imposed  for  non-payment  "  on  demand. "  In  seeking  to  avail  himself  of 
such  a  severe  penalty,  the  party  must  be  exact  in  his  proceedings.  And  with- 
out expressing  any  opinion  as  to  whether  a  demand  in  general  terms,  without 
naming  any  sum,  would  have  been  sufficient,  we  think  that  a  demand  for 
$921.47,  when  the  amount  claimed  in  the,  complaint  was  only  $848.73,  and 
the  amount  found  to  be  due  only  $366.73,  was  not  sufficient.  This  point  does 
not  appear  to  haye  been  taken  before  the  learned  judge  of  the  court  below, 
nor  is  it  made  on  appeal.  But  we  think  that  justice  requires  this  disposition 
of  the  case.  In  this  view  it  is  not  necessary  to  determine  whether  the  pen- 
alty can  only  be  recovered  in  an  action  for  a  false  return. 

"We  therefore  advise  that  the  judgment  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  for  $366.73,  with  interest  from  February  25, 
1885,  at  legal  rates,  and  for  costs  of  suit. 

We  concur:    Belcher,  C.  C. ;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  cause  remanded,  with  directions  to  enter  judgment  for 
$966.75,  with  interest  from  February  25;  1885,  at  legal  rates,  and  for  costs  of 
juit. 
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Swamp-Land  Keclamation  Dist.  No.  407  v.  Wilcox.    (No.  11,782.) 
(Supreme  Oourt  of  OaHfornia.    August  31, 1887.) 

1.  Swamp-lands— Assessments— -Order  of  Boasd  of  Supervisors— Alteration— Evr- 

DENCE. 

In  an  action  by  a  swamp-land  reclamation  district  to  enforce  the  payment  of  a 
swamp-laud  assessment,  plaintiff  offered  in  evidence  an  order  appearing  in  the 
••  minute-book  "  of  the  board  of  supervisors,  in  which,  by  Pol.  Code  Cal.  JJ  4029 
-4031,  all  orders  of  the  board  are  required  to  be  recorded;  and  it  was  conceded 
that,  without  the  direction  of  the  board,  the  order  had  been  altered  by  B.,  who  at 
the  time  of  the  entry,  but  not  at  the  time  of  the  alteration,  was  ex  officio  clerk  of 
the  board.  B.  testified,  against  objection,  that  he  made  the  alteration  to  correqt 
what  appeared  to  him,  on  examination,  to  be  a  clerical  error  of  his  deputy,  now  de- 
ceased, the  then  acting  clerk  of  the  board.  The  ••  rough  minute-book,"  containing 
the  original  entry  from  which  the  record  was  made,  and  to  which  the  altered  rec- 
ord conformed,  was  also  admitted  against  objection.  Held,  that  it  was  error  for  the 
court  to  admit  the  order  in  evidence. 

2.  Same— Record— Alteration— Parol  Evidence.  / 

Held,  further,  that  the  order  was  a  record  which  B.  had  no  right  to  alter  or 
amend,  and  that  parol  proof  was  inadmissible  to  correct  or  change  the  record! 

3.  Same — Assessment  Lists— Description. 

Under  Pol.  Code  Cal.  9  8461,  requiring  certain  assessment  lists  to  contain  "a  de- 
scription, by  legal  subdivisions,  swamp-land  surveys,  or  natural  boundaries,"  a 
description,  naming  the  adjoining  proprietors  on  the  respective  boundaries,  la  suffi- 
cient. 

4.  Same— Assessments  and  Benefits— Duty  of  Commissioners. 

Pol.  Code  Cal.  \  3456,  provides  that  assessments  for  swamp-land  improvements 
shall  be  proportionate  to  the  resulting  benefit,  and  section  3461  provides,  among 
other  requisites,  that  the  list  must  contain  **  the  amount  of  the  charge  assessed 
against  each  tract"  The  list  in  question  conformed  to  the  requirements  of  section 
3461.  Held,  that  the  commissioners  were  not  required  to  report  that,  in  making 
the  assessment,  they  had  complied  with  section  3456,  and  that  in  the  absence  of 
evidence  to  the  contrary,  they  must  be  presumed  to  have  regularly  performed  their 
official  duty. 

6.  8a me— Assessment  List. 

In  an  action  to  enforce  the  payment  of  a  swamp-land  assessment,  it  appeared 
that,  in  the  assessment  list,  there  was  no  dollar-mark  before  the  figures  opposite 
defendant's  name,  under  the  heading  "Amount  of  charges  assessed?'  In  a  num- 
ber of  assessments  the  dollar-mark  preceded  the  figures  under  that  heading,  and  in 
others  the  mark  did  not  appear,  add,  that  the  figures  must  be  construed  to  rep- 
resent dollars. 

6.  Same— Oath  of  Commissioners. 

Ths  commissioners  of  swamp-land  assessments  were  verbally  sworn  before  view- 
ing the  land,  but  it  did  not  appear  that  they  subscribed  their  oath,  and  filed  it  in 
the  county  clerk's  office,  as  required  of  all  "officers"  by  Pol.  Code  Cal.  \\  904,  909. 
Held,  that  whether  the  commissioners  were  or  were  not  "officers,"  within  the 
meaning  of  those  sections,  a  failure  of  strict  compliance  with  their  requirements 
would  not  avoid  official  acts  fully  performed. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Sacramento  county ;  T.  B.  McFakland,  Judge. 
W.  H.  Beatty,  Add  C.  Hinkson,  and  Freeman*  Johnson  &  Bates,  for  ap- 
pellant.   A.  P.  CaUin,  for  respondent. 

Belcher,  C.  C.  This  is  an  action  to  enforce  payment  of  a  swamp-land  as- 
sessment. The  plaintiff  was  organized  as  a  swamp-land  district  in  January, 
1882,  to  reclaim  certain  swamp  lands  situate  on  Andrus  island,  in  Sacra- 
mento county;  and,  as  alleged  in  the  complaint,  the  assessment  sought  to  be 
recovered  was  thereafter  regularly  levied  on  land  owned  by  the  defendant 
within  the  district.  In  the  court  below  judgment  was  entered  in  favor  of  the 
plaintiff,  from  which,  and  from  an  order  denying  a  new  trial,  the  defendant 
has  appealed. 

The  validity  of  the  assessment  is  assailed  by  the  appellant  upon  several 
grounds,  but  they  need  not  all  be  noticed. 

•Reversed  in  banc.    See  17  Pac.  141,  75  Cal.  443. 
Cal.Rep.  12-15  P.— 52 
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In  support  of  the  averment  that  commissioners  were  appointed  to  view  the 
lands  of  the  district,  and  to  assess  upon  them  the  proper  charge  for  their  rec- 
lamation, the  plaintiff  offered  in  evidence  at  the  trial  an  order  appearing  in 
minute-book  "K"  of  the  records  of  the  board  of  supervisors,  which  read  as 
follows:  "Office  of  the  Board  of  Supervisors, 

"Friday,  August  25, 1882. 

"Swamp-land  district  No.  407.  The  report  of  the  trustees  of  swamp-land 
district  No.  407,  was  received  and  the  following  report  adopted:  'Ordered 
that  J.  M.  Upham,  J.  M.  Stephenson,  and  John  Miller,  three  competent  and 
disinterested  persons  and  residents  of  Sacramento  county,  be,  and  are  hereby, 
appointed  commissioners,  who  must,  in  the  manner  provided  by  law,  view 
the  land  of  said  district  and  assess  thereupon  the  proper  assessment  and 
charge  for  the  reclamation  of  said  land,  to-wit:  The  sum  of  $78,000,  in  the 
manner  and  at  the  cost  surveyed,  planned,  and  estimated  by  J.  0.  Pierson, 
engineer  of  said  district,  and  by  the  board  of  trustees  filed  this  day  with  the 
clerk  of  this  board.'  " 

The  defendant  objected  to  the  entry  being  received  in  evidence  upon  the 
ground  that  when  made  it  was  an  order  appointing  commissioners  to  view 
and  assess  a  charge  on  lands  in  swamp-land  district  No.  341,  and  that  it  had 
since  been  altered  and  changed,  and  was  therefore  irrelevant  and  immaterial. 
And  in  this  connection  counsel  offered  to  show  that  from  August  25,  1882, 
until  1885,  the  record  read  as  follows:  "Swamp-land  district  No.  341.  The 
report  of  the  trustees  of  swamp-land  district  No.  341,  was  received  and  the 
following  report  adopted:  « Ordered  that  J.  M.  Upham,  J.  M.  Stephenson  and 
John  Miller,'  "  etc.    Then  followed  the  balance  of  the  order  as  above  set  out. 

Thereupon  the  attorney  for  the  plaintiff  admitted  in  open  court  that  on  the 
seventeenth  day  of  July,  1885,  the  day  before  the  trial,  Thomas  H.  Berkey, 
in  his  presence,  changed  the  figures  designating  the  number  of  the  district 
from  "341"  to  "407."  It  was  then  shown  that  Thomas  H.  Berkey  was  the 
county  clerk  of  Sacramento  county  on  the  twenty-fifth  day  of  August,  1882, 
but  that  his  terra  of  office  had  expired  before  he  changed  the  record  as  above 
stated,  and  that  he  was  then  acting  as  a  deputy  county  clerk;  that  the  record 
of  the  proceedings  of  the  board  of  supervisors,  of  which  the  entry  in  question 
was  a  part,  was  signed  by  the  president  of  the  board,  but  was  not  signed  by 
Berkey,  or  any  of  his  deputies,  and  that  the  alteiation  was  made  by  Berkey 
when  the  board  of  supervisors  was  not  in  session  and  without  its  direction  or 
permission.  Berkey  was  called  as  a  witness  and  testified,  against  the  objec- 
tion of  defendant,  that  he  made  the  alteration  as  soon  as  his  attention  was 
called  to  what  appeared  to  him,  by  a  comparison  of  the  records  and  examina- 
tion of  different  pages  of  the  record-book,  to  be  a  clerical  error  made  by  one 
Parnell,  now  deceased,  who,  in  August,  1882,  was  his  deputy,  and  as  such 
was  the  acting  clerk  of  the  board  of  supervisors.  A  book  was  also  introduced 
in  evidence,  against  the  objections  of  defendant,  described  by  the  witness, 
Berkey,  as  the  book  of  original  entry,  and  what  he  termed  the  "rough  min- 
utes"— a  book  in  which  the  clerk  first  entered  the  minutes  of  the  proceedings 
of  the  board,  and  from  which  the  record  of  its  proceedings  was  made  up.  In 
that  rough  minute-book  appeared  the  following  entry  under  date  of  August 
25,  1882:  "The  board  of  swamp-land  com.,  No.  407;  report  of  trustees  filed 
and  ordered  adopted;  see  order."  Upon  this  showing  the  court  overruled  the 
objections  of  defendant,  and  admitted  the  order  in  evidence. 

In  so  doing  we  think  the  court  erred.  The  county  clerk  is  ex  officio  clerk  of 
the  board  of  supervisors,  and  as  such  must  record  all  the  proceedings  of  the 
board.  And  the  board  must  cause  to  be  kept  a  "minute-book,"  in  which  must 
be  recorded  all  orders  and  decisions  made  by  them,  and  the  daily  proceed- 
ings had  at  all  regular  and  special  meetings.  Sections  4029-4031,  Pol.  Code. 
The  order  in  question  was,  therefore,  a  record  which,  it  is  evident,  Berkey 
had  no  right  to  alter  or  amend,  even  though  he  had  personal  knowledge — 
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as  he  did  not  have  in  this  case — that  it  was  erroneously  entered.  Dyer  v.  Bro- 
gan,  11  Pac.  Rep.  589;  Pacheco  v.  Beck,  52  Cal.  8;  Wigginton  v.  Markley,  Id. 
411.  Nor  was  parol  proof  admissible,  in  a  collateral  proceeding  like  this,  to 
correct  or  change  the  record.  This  must  be  so  on  principle,  and  has  been  held 
in  many  similar  cases.  Thus,  in  Jordan  v.  School-District,  38  Me.  170,  it  is 
said:  "School-districts  are  required  by  law  to  keep  a  record  of  their  proceed- 
ings by  a  sworn  clerk.  Such  proceedings  can  therefore  be  proved  only  by  the 
record,  or  a  copy  thereof,  properly  authenticated.  The  parol  proof  offered 
was  consequently  properly  rejected."  So,  in  Morrison  v.  City  of  Laiorence, 
98  Mass.  221,  it  is  said:  "Parol  evidence  was  inadmissible  to  prove  any  acts  or 
proceedings  of  the  city  council,  or  that  the  record  of  such  proceedings  as  kept 
by  the  clerk  was  erroneous  or  defective. "  See,  also,  Mayhew  v.  District  of 
Gay  Head,  13  Allen,  134,  and  City  of  Logansport  v.  Crockett,  64  Ind.  319. 

If  the  record  was,  in  fact,  erroneous  in  the  particulars  named,  the  plain- 
tiff's remedy  was  an  application  to  the  board  of  supervisors,  or  some  other 
direct  proceedings,  to  have  it  corrected. 

The  defendant  also  objected  to  the  assessment  list,  offered  in  evidence  by 
the  plaintiff,  upon  several  grounds,  and  his  objections  were  overruled.  One 
ground  of  objection  was  that  the  land  was  not  properly  described.  The  Code 
required  the  list  to  contain  "a  description  by  legal  subdivisions,  swamp-land 
surveys,  or  natural  boundaries  of  each  tract  assessed,"  and  "the  number  of 
acres  in  each  tract."  The  land  assessed  to  the  defendant  was  described  as  a 
portion  of  two  swamp-land  surveys,  "bounded  on  the  north  by  the  lands  of 
Mrs.  B.  F.  Davis,  on  the  east  by  the  lands  of  L.  C.  Ruble,  on  the  south  by 
the  lands  of  the  Pacific  Mutual  Life  Insurance  Company,  and  on  the  west  by 
Old  river, — number  of  acres,  100."  This  should  be  held,  we  think,  to  be  a 
sufficient  description,  as  otherwise  it  would  seem  impossible  to  describe  the 
land  so  as  to  comply  with  the  statute.  Evidently,  it  could  not  have  been  de- 
scribed by  legal  subdivisions,  nor,  being  a  portion  of  two  surveys,  by  swamp- 
land surveys.  If,  then,  the  words  "natural  boundaries"  are  to  be  construed 
as  excluding  all  artificial  boundaries,  or  boundaries  made  by  man,  it  must 
follow  that  no  sufficient  description  of  the  land  could  be  made.  We  do  not 
think  such  a  result  was  intended  or  should  be  declared.  In  our  opinion  any 
description  which  clearly  identifies  and  marks  out  the  land  is  sufficient. 

Another  ground  of  objection  was  that  it  did  not  appear  from  the  face  of  the 
assessment  list,  or  from  any  other  evidence,  that  the  assessment  or  charge 
was  made  in  proportion  to  the  whole  expense,  and  to  the  benefits  which  would 
result  from  the  works  of  reclamation,  nor  that  the  charge  was  estimated  in 
gold  and  silver  coin  of  the  United  States,  nor  in  any  kind  of  money.  Section 
3456  of  the  Political  Code  requires  the  commissioners  to  "view  and  assess 
upon  the  lands  situated  within  the  district  a  charge  proportionate  to  the  whole 
expense,  and  to  the  benefits  which  will  result  from  such  works,  and  estimate 
it  in  gold  and  silver  coin  of  the  United  States."  And  section  3461  provides 
what  the  list  must  contain,  as  follows:  "The  list  must  contain:  (1)  A  de- 
scription by  legal  subdivisions,  swamp-land  surveys,  or  natural  boundaries  of 
each  tract  assessed.  (2)  The  number  of  acres  in  each  tract.  (3)  The  names 
of  the  owners  of  each  tract,  if  known;  and  if  unknown,  that  fact.  (4)  The 
amount  of  the  charge  assessed  against  each  tract." 

The  list  returned  was  signed  by  the  supposed  commissioners,  and  complied 
with  the  requirements  of  section  3461,  and  there  is  nothing  to  show  that  the 
assessment  was  not  made  in  full  compliance  with  section  3456.  The  com- 
missioners were  not  required  to  report  that  in  making  the  assessment  they 
had  complied  with  the  requirements  of  section  3456,  and,  if  they  had  done 
so,  their  certificate  to  that  effect  would  not  have  been  even  prima  facie  evi- 
dence of  the  fact.  People  v.  Hagnr,  49  Cal.  232.  They  were,  however, 
charged  with  an  official  duty,  and,  in  the  absence  of  all  evidence  to  the  con- 
trary, must  be  presumed  to  have  regularly  performed  that  duty.    Section 
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1968,  flubd.  15,  Code  Civil  Proc.  It  is  true  that  there  was  no  dollar-mark 
"before  the  figures,  "4,746.45,"  placed  opposite  the  name  of  defendant,  under 
the  heading,  "Amount  of  charges  assessed;"  but  the  record  shows  that  this 
was  only  one  of  a  number  of  assessments  contained  in  the  list,  and  that  "in 
a  number  of  cases  there  was  a  dollar-mark  ($)  preceding  the  figures  in  col- 
umns headed  with  the  words  'Amount  of  charges  assessed,'  and  in  a  number 
of  other  instances,  as  in  this,  the  dollar-mark  did  not  appear."  It  is  not 
shown  when  or  in  how  many  places  the  dollar-mark  did  appear,  but  if  it  was 
prefixed  to  some  of  the  items  in  the  column,  then  all  the  figures  standing  in 
the  same  column,  and  in  the  same  relation  to  other  similar  items,  must  be  con- 
strued to  be  dollars,  without  a  repetition  of  the  mark  before  each  item.  Peo- 
ple v.  Empire  Q.&8.M.  Co.,  38  Cal.  171. 

Still  another  ground  of  objection  was  that  it  did  not  appear  that  Upham, 
Stephenson,  and  Miller  took,  subscribed,  and  filed  their  oath  of  office  in  the 
office  of  the  county  clerk,  before  they  assessed  the  land  and  made  the  assess- 
ment list.  It  did  appear  that  they  were  sworn  verbally  by  a  justice  of  the 
peace,  before  they  went  out  to  view  the  land.  It  is  not  necessary  to  decide 
whether  or  not  they  were  such  officers  as  sections  904  and  909  of  the  Political 
Code  refer  to;  for,  if  they  were,  their  official  acts,  after  being  fully  performed, 
were  not  rendered  void  by  the  fact  that  they  had  failed  to  comply  strictly  with 
the  requirements  of  those  sections. 

After  carefully  examining  the  whole  record,  we  find  no  error  of  which  the 
defendant  can  complain,  save  the  one  first  above  noted;  but  for  that  error  the 
judgment  and  order  should  be  reversed  and  the  cause  remanded  for  a  new 
trial. 

We  concur:    Foots,  C. ;  Haykb,  0. 

-  By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 


Swamp-Land  Reclamation  Dist.  No.  407  v.  Ruble.   (No.  11,783.) 
{Supreme  Court  of  California.    August  31, 1887.) 

Com  missi  on  ere*  decisi  on .     Departm  ent  1 . 

Appeal  from  superior  court,  Sacramento  county;  T.  B.  MoFabland,  Judge. 
•    W.  H.  Beatty,  Add  C.  Sinkson,  and  freeman,  Johnson  &  Bate*,  for  appellant    A.  P. 
QUlin,  for  respondent. 

Bblcheb,  C.  C.  This  case  does  not  differ  in  any  material  respect  from  that  of  Swamp* 
Land  Reclamation  Dist.  No.  407  v.  Wilcox,  ante,  843,  (just  decided.)  Upon  the  authority 
of  that  case  the  judgment  and  order  should  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

We  concur:    Foots,  C;  Hayne,  0# 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judgment  and 
order  are  reversed,  and  cause  remanded  for  a  new  trial. 


2  Cal.  Unrep.  800 

Whylbb  and  another  t>.  Van  Tigke.    (No.  11,931.) 
(Supreme  Court  of  California.    August  81, 1887.; 

1.   GUARDIAtf  AKD  WARD—  APPOINTMENT—  ISSUE  OF  LETTERS. 

Where  a  mother  was  appointed  guardian  of  the  person  and  estate  of  her  minor 
son,  aikl  on  the  same  day  presented  her  bond,  which  was  approved,  a  lease  made 
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by  her  of  the  ward's  property  on  the  following  day  was  held  valid,  though  no  let- 
ters of  guardianship  had  been  issued  to  her,  and  she  had  not  taken  the  oath  of 
office, 

2.  8ame— Leasb  nr  Individual  Namb. 

A  lease  purporting  to  be  made  by  one  tenant  in  common  in  her  own  right,,  and 
as  the  guardian  of  the  estate  of  her  co-tenant  and  ward,  is  valid,  although  signed 
and  delivered  as  her  individual  deed. 

Department  2.  Appeal  from  superior  court,  Sutter  county;  Phil.  W. 
Keyser,  Judge. 

This  action  was  brought  by  Joseph  Martin  Whylei  to  recover  the  posses- 
sion of  the  undivided  one-half  of  300  acres  of  land  situated  in  Sutter  county, 
California,  for  an  accounting  of  the  rents  and  profits,  and  for  $150  damages 
for  withholding  possession.  The  land  in  controversy  was  leased  to  Henry 
Van  Tiger  by  Mary  E.  Whyler,  as  guardian  of  the  estate  of  Joseph  Martin 
Whyler,  but  the  lease  was  signed  and  delivered  as  her  individual  deed. 

The  cause  was  tried  by  the  court,  a  jury  being  waived,  and  the  court  found 
from  the  evidence  and  admissions  of  counsel  the  following  facts: 

"(1)  That  the  plaintiff  is  a  minor,  under  the  age  of  14  years,  and  now  is, 
and  more  than  two  years  last  past  has  been,  a  resident  of  Sutter  county,  Cali- 
fornia, and  has  estate  therein.  (2)  That  on  the  twenty-eighth  day  of  Sep- 
tember, 1885,  Mary  E.  Whyler,  who  was  the  mother  of  said  minor,  filed  her 
petition  with  the  clerk  of  this  court,  asking  to  be  appointed  the  guardian  of 
the  person  and  estate  of  said  minor,  Jos.  M.  Whyler;  and  thereupon,  by  an 
order  entered  on  its  minutes  and  without  notice,  this  court  appointed  her  such 
guardian,  and  fixed  her  bond  at  $1,000;  and  thereafter,  to-wit,  on  the  twenty- 
ninth  day  of  September,  1885,  she  presented  her  bond  conditioned  according 
to  law,  and  the  order  of  said  court,  which,  on  the  same  day,  was  duly  ap- 
proved by  the  judge  thereof,  and  she  immediately  entered  upon  the  discharge 
of  her  duties  as  such  guardain.  No  letters  of  guardianship  were  issued  to 
said  Mary  E.  Whyler,  nor  did  she  take  the  oath  of  office.  (3)  That  on  the 
third  day  of  May,  1886,  John  T.  Aliment  and  Mary  E.  Whyler  filed  their 
petition  with  the  clerk  of  this  court,  asking  that  said  John  T.  Ailment  be  ap- 
pointed guardian  of  the  estate  of  the  said  minor,  Joseph  M.  Whyler;  and 
thereupon,  by  an  order  entered  in  its  minutes,  and  without  notice,  this  court 
appointed  John  T.  Ailment  guardian  of  the  estate  of  said  minor,  and  fixed  his 
bond  at  $500;  and  thereafter,  to-wit,  on  the  fourth  day  of  May,  1886,  the 
said  John  T.  Ailment-  presented  his  bond,  conditioned  according  to  law,  and 
the  order  of  said  court,  which  on  the  same  day  was  duly  approved  by  the 
judge  thereof;  that  letters  of  guardianship  were  issued  to  said  John  T.  Ail- 
ment, and  thereafter,  to-wit,  on  said  last-mentioned  day,  the  said  John  T.- 
Ailment  took  and  subscribed  the  oath  of  office.  (4)  That  said  plaintiff  and 
Mary  E.  Whyler  were,  on  the  twenty-eighth  day  of  September,  1885,  ever 
since  have  been,  and  now  are,  the  owners  in  fee  as  tenants  in  common,  jn 
equal  shares,  of  the  land  and  premises  described  in  plaintiff's  complaint.  (5) 
That  on  the  thirtieth  day  of  September,  1885,  the  said  Mary  E.  Whyler,  act-: 
ing  for  herself,  and  also  as  guardian  of  the  estate  of  said  minor,  Jos..  M.' 
Whyler,  duly  made,  executed,  and  delivered  to  defendant  a  written  lease  ot 
said  premises,  for  the  period  of  four  years  from  the  date  thereof;  that  on  said 
last-mentioned  day  said  defendant  entered  into  the  possession  of  said  prem- 
ises, and  ever  since  has  held,  and  now  holds,  the  possession  thereof,  as  the 
lessee  thereof. 

"(1)  As  conclusions  of  law,  I  find  that  Mary  E.  Whyler  was  the  legal 
guardian  of  the  person  and  estate  of  said  minor,  Jos.  Martin  Whyler,  at  the 
time  she  executed  the  lease  to  the  defendant  of  the  premises  in  controversy. 
(2)  That  she  executed  and  was  authorized  to  execute  said  lease,  at  the  time 
it  bears  date,  for  herself  and  as  such  guardian,  to  said  defendant,  and  that 
said  lease  conveyed  to  said  defendant  the  right  of  possession  of  said  premises. 
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(3)  That  said  defendant  entered  into  possession  of  said  premises  under  and 
by  virtue  of  said  lease,  and  is  now  and  was  on  the  fifteenth  day  of  May,  1886, 
entitled  to  and  is  and  was  lawfully  in  the  possession  thereof.  (4)  That  the 
defendant  is  entitled  to  judgment  against  the  plaintiff  for  costs. 

/.  H.  Craddock,  for  appellant.  Stabler  &  Bayne  and  Sanborn  A  Phipps, 
for  respondent. 

By  the  Court.  There  is  no  error  in  the  record.  We  think  that  Mrs. 
Whyler  was  a  guardian  when  she  executed  the  lease  to  defendant,  and  that 
the  lease  was  properly  executed. 

The  judgment  must  be  affirmed.    So  ordered. 


78  Cal.  345 

People  t>.  West.    (No.  20,317.) 
(Supreme  Court  of  California,    September  6,  1887.) 

1.  Criminal  Practice— Assault  with  Intent  to  Commit  Murder— Verdict— Sobsta  no* 

and  Form. 

Under  Pen.  Code  Cal.  g  1151,  a  verdict  of  the  jury,  on  the  trial  of  a  defendant 
charged  with  an  assault  with  an  intent  to  commit  murder,  "We,  the  jury  in  the 
above-entitled  case,  find  the  defendant  guilty,"  is  sufficient  in  form  and  substance. 

2.  Same— Instructions— Form  of  Verdict. 

On  the  trial  of  a  defendant  charged  with  an  assault  with  intent  to  commit  murder, 
it  is  not  misleading  to  instruct  the  jury  that,  if  they  find  the  defendant  guilty  of  the 
offense  charged  in  the  indictment,  their  verdict  shall  be,  "We,  the  jury,  find  the 
defendant  guilty,"  but  if  they  find  him  guilty  of  the  lower  crime  of  assault  their 
verdict  shall  designate  the  crime,  "  We,  the  jury,  find  the  defendant  guilty  of  as- 
sault." 
8.  Same— Trial— Misconduct  of  Jury— Discussing  Merits  of  Cask. 

It  is  not  a  prejudicial  disobedience  of  the  admonition  of  the  court  not  to  talk 
about  the  merits  of  the  case,  for  a  juror  to  state,  at  the  conclusion  of  the  charge  of 
the  court,  that  there  is  a  misunderstanding  among  the  jury  as  to  the  testimony  of 
a  witness,  and  ask  to  have  stated  what  the  testimony  was. 
4.  Same— Evidence— Assault— Declarations  of  Prosecuting  Witness. 

When  a  witness  is  called  by  the  defense  for  the  purpose  of  showing  that  the  prose- 
cuting witness  did  not  know  who  assaulted  him,  and  testifies  to  a  conversation  had 
with  the  prosecuting  witness  the  morning  after  the  commission  of  the  offense,  in 
which  he  U>V1  him  he  did  not  know  whether  it  was  the  defendant  or  not,  it  is  com- 

Eetent  to  ask  him,  upon  cross-examination,  if  the  prosecuting  witness  did  not  tell 
im  the  evening  before  that  it  was  the  defendant  who  assaulted  him. 

In  bank.  Appeal  from  superior  court,  Butte  county,  W.  0.  Yan  Fleet, 
Judge. 

Keardan  <&  Freeer,  for  appellant.  John  C.  Gray  and  Geo.  A.  Johnson,  Atty. 
Gen.,  for  respondent. 

Patersok,  J.  The  defendant  was  charged  with  the  crime  of  assault  with 
intent  to  commit  murder.  The  jury  found  the  defendant  guilty  in  the  fol- 
lowing language:  "We,  the  jury  in  the  above-entitled  case,  find  the  defend- 
ant guilty."  It  is  claimed  that  this  verdict  is  contrary  to  law;  does  not  find 
the  defendant  guilty  of  any  offense;  and  that,  because  the  lesser  crime  of 
simple  assault  is  included  within  the  crime  charged  in  the  information,  the 
verdict  is  ambiguous  and  uncertain.  The  jury  were  given  four  forms  of  ver- 
dict, the  court  saying:  "I  have  prepared  forms  of  verdict  for  you.  You  will 
find  that  they  conform  to  the  definition  of  the  crime  and  the  different  offenses 
which  I  have  defined  to  you.  If  your  verdict  be  that  the  defendant  is  guilty 
of  the  offense  charged  in  this  information,  then  it  is  simply  essential  for  you 
to  find  a  verdict  like  the  following:  «We,  the  jury  in  the  above-entitled  case, 
find  the  defendant  guilty,'  and  that  imports  the  conviction  of  the  offense  with 
which  the  defendant  is  charged  in  the  information.  If,  however,  you  should 
in  your  wisdom  arrive  at  the  conclusion  that  the  defendant  is  guilty  of  the 
lower  crime  of  assault,  which  I  have  defined  to  you,  then,  in  that  event,  it 
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will  be  essential  that  you  designate  tbe  character  of  the  offense,  and  your 
verdict  in  that  case  would  be:  •  We,  the  jury,  find  the  defendant  guilty  of  as- 
sault.' "  In  the  case  upon  which  appellant  relies,  (People  v.  Ah  Goto,  58  Cal. 
628,)  the  form  of  the  verdict  was:  "Guilty  of  the  indictment  as  charged  to 
him."  It  was  there  held  that  the  jury  had  failed  to  find  the  defendant  guilty 
of  anything.  An  assault  with  intent  to  commit  murder  is  not  divided  into 
degrees,  and  the  general  rule  is  that  a  verdict  of  guilty  is  a  conviction  upon 
every  material  allegation  in  the  information.  People  v.  March,  6  Cal.  543. 
Section  1151  of  the  Penal  Code  provides  that  a  verdict  of  guilty  upon  the 
general  issue  imports  a  conviction  of  the  crime  charged  in  the  information. 
Under  the  instructions  given  in  the  court,  the  jury  could  not  have  been  mis- 
led, and  the  verdict  is  sufficient  in  form  and  substance. 

Immediately  upon  the  conclusion  of  the  charge  of  the  court  to  the  jury  one 
of  the  jurors  said:  "I  would  like  to  ask  one  question,  if  the  court  please, 
about  which  there  is  a  conflict  among  the  jury.  The  evidence  of  the  two  men 
who  swore  that  they  saw  this  man  West,  at  6  o'clock  or  a  little  after  that, 
going  through  that  lane,  and  that  of  the  defendant  with  regard  to  it,  is  not 
clearly  understood.  The  question  is  whether  he  swore  that  he  was  there  at 
all,  and  the  two  men  swore  that  they  saw  him  in  there  at  that  time?"  It  is 
not  pretended  that  the  jurors  in  any  material  respect  disobeyed  the  admoni- 
tion of  the  court  not  to  talk  about  the  merits  of  the  case,  and  this  question 
itself  indicates  nothing  prejudicial  to  the  rights  of  the  defendant.  It  is  sim- 
ply an  inquiry  on  the  part  of  one  of  the  jurors,  and  indicates  only  that  there 
was  a  misunderstanding  as  to  the  testimony  of  one  or  more  of  the  witnesses. 
The  inquiry  of  the  juror  was  answered  by  stating  the  testimony  to  him,  to 
which  there  was  no  objection.  During  the  progress  of  a  trial  a  juror  may 
not  hear  clearly  what  has  been  said,  and  without  impropriety  may  ask  a  fel- 
low-juryman whether  the  testimony  is  as  he  understands  it.  In  the  absence 
of  something  more  than  the  showing  that  is  made  here,  we  must  hold  that 
the  defendant  was  not  injured.  People  v.  McCurdy,  68  Cal.  576,  10  Pac. 
Rep.  207. 

There  was  no  error  in  permitting  the  witness  Ward  to  answer  the  question, 
"How  did  it  come  up?"  The  defense  had  attempted  to  show  by  him  that  the 
prosecuting  witness  did  not  know  whether  it  was  West  or  another  person 
who  had  committed  the  assault;  and,  for  that  purpose,  had  been  permitted  to 
show  that  Weyman  had  said  to  him  on  the  morning  after  the  commission  of 
the  offense  that  he  (Weyman)  did  not  know  whether  it  was  West  or  a  white 
man.  We  think  it  was  legitimate  cross-examination  of  the  witness  to  in- 
quire whether,  in  the  conversation  had  with  the  same  party  the  evening  be- 
fore, he  had  not  said  that  it  was  West  who  assaulted  him. 

Judgment  and  order  affirmed. 

We  concur:  Searls,  C.  J.;  Temple,  J.;  MoFarland,  J.;  McKjnstry, 
J.;  Thornton,  J.;  Sharpstetn,  J. 

73  Cal.  SB  


People  t>.  Kerrigan.    (No.  20,297.) 

{Supreme  Court  of  OaHfornxa.    August  25,  1887.) 

Criminal  Practice— Conduct  of  Trial—Exclusion  of  Spectators— Public  Trial. 
During  the  progress  of  a  trial  for  an  assault  with  intent  to  commit  murder,  the 
court  made  an  order  directing  that  the  lobby  outside  of  the  court-room  should  be 
cleared  of  spectators,  and  that  no  person  except  officers  of  the  court,  reporters  of  the 
public  press,  friends  of  the  defendant,  and  persons  necessary  for  her  to  have  on  said 
trial,  should  be  allowed  to  remain :  but  no  order  was  made  requiring  the  doors  to 
be  closed,  and  the  friends  of  defendant  and  reporters  were  permitted  to  come  and 
go  at  will.  The  order  of  tbe  court  was  made  on  behalf  of  the  defendant,  as  well  as 
to  preserve  order,  because  the  attendance  and  conduct  of  a  large  crowd  in  the  court- 
room tended  to  excite  the  defendant.  Moid,  that  defendant's  right  to  a  public  trial 
was  not  violated. 

T.14p.no.l5— 64 
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2.  Insakity  as  Defewse— Moral  Insanity. 

Under  the  decisions  of  California,  moral  insanity,  as  distinguished  from  mental 
derangement,  is  no  excuse  for  crime,  nor  an  exemption  from  punishment  therefor. 

In  bank.  Appeal  from  superior  court,  San  Francisco;  D.  J.  Murphy, 
Judge. 

/.  A.  Hosmer  and  D.  T.  Sullivan,  for  appellant.  Geo.  A.  Johnson,  for  the 
People* 

Paterson,  J.  The  defendant  was  convicted  of  an  assault  with  intent  to 
commit  murder.  The  defenses  interposed  at  the  trial  were,  not  guilty,  and  in- 
sanity. During  the  progress  of  the  trial  in  the  court  below  the  defendant  be- 
came greatly  excited  and  indulged  in  profane  and  abusive  language,  addressed 
to  the  judge  and  other  officers  of  the  court.  Her  conduct  created  so  much 
commotion  among  the  spectators  that  the  trial  was  seriously  interrupted,  and 
the  court  found  it  necessary  to  make  an  order  excluding  spectators  from  the 
court-room.  Appellant  claims  that  she  was  deprived  of  the  constitutional 
right  of  a  public  trial  by  the  making  and  enforcement  of  this  order. 

There  is  some  controversy  as  to  the  scope  of  the  order, — which  was  not  en- 
tered in  the  minutes  at  the  time, — but  the  judge  certifies  that  the  order  was 
"that  the  lobby  outside  of  the  court-room  should  be  cleared  of  spectators,  as 
their  presence  tended  to  irritate  and  excite  the  defendant,  and  that  no  persons 
except  officers  of  the  court,  reporters  of  the  public  press,  friends  of  the  defend- 
ant, and  persons  necessary  for  her  to  have  on  said  trial,  should  be  allowed  to 
remain."  It  appears  further,  from  the  statement  of  the  judge,  that  no  order 
was  made  requiring  the  doors  to  be  closed,  and  that,  in  fact,  the  friends  of 
defendant  and  reporters  were  permitted  to  come  and  go  at  will;  that  the  order 
was  made  by  the  court  on  behalf  of  the  defendant,  as  well  as  to  preserve  order, 
because  the  attendance  and  conduct  of  a  large  crowd  of  spectators  in  the  court- 
room evidently  tended  to  excite  the  defendant ;  and  it  is  apparent  from  the 
affidavits,  showing  the  conduct  of  the  defendant  and  many  of  the  spectators, 
that  such  was  the  fact. 

In  our  opinion,  the  order  and  action  of  the  court,  as  shown  by  the  bill  of 
exceptions,  were  not  in  violation  of  the  defendant's  right  to  a  public  trial. 
It  was  proper,  we  think,  under  the  circumstances,  to  exclude  from  the  court- 
room those  who  were  excluded,  not  only  because  of  the  vulgar  and  profane 
language  of  the  defendant  herself,  but  because  such  action  was  evidently 
necessary  to  protect  the  court  from  indignity  and  indecorum.  No  actual  in- 
jury to  the  defendant  is  shown.  It  is  not  shown  that  any  person  who  could 
have  been  of  any  service  to  the  defendant  on  her  trial  was  excluded.  While 
it  is  very  important  that  all  the  rights  guarantied  by  the  constitution  to  a  per- 
son charged  with  crime  should  be  fully  and  fairly  awarded  to  him,  it  is  also 
important  that  courts  of  justice  should  be  upheld  in  the  enforcement  of  all 
necessary  and  reasonable  rules  for  the  orderly,  speedy,  and  effective  conduct 
of  their  duties.  People  v.  Swafford,  65  Cal.  224,  3  Pac.  Rep.  809;  Qrimmett 
v.  State,  2  S.  W.  Rep.  631;  section  128,  Code  Civil  Proc. 

It  is  claimed  that  the  court  erred  in  its  charge  to  the  jury  upon  the  subject 
of  moral  insanity;  that  the  court,  in  effect,  took  the  evidence  upon  this  ques- 
tion from  the  jury's  consideration  by  instructing  them,  in  substance,  that 
there  is  no  such  thing  as  moral  insanity.  Counsel  for  appellant  has  not  pointed 
out  the  particular  instruction  to  which  his  objection  is  directed;  but  the  fol- 
lowing, from  those  given  by  the  court  of  its  own  motion,  evidently  shows  the 
views  of  the  court  as  expressed  to  the  jury:  "In  our  courts  of  law* there  is  no 
such  doctrine  established  or  recognized  as  moral  insanity,  distinguished  from 
mental  derangement,  as  an  excuse  for  crime,  and  as  an  exemption  from  pun- 
ishment therefor.  There  is  no  such  type  of  insanity  recognized  in  our  courts, 
a*,  for  instance,  that  a  person  may  steal  your  property,  burn  your  dwelling, 
murder  or  attempt  to  murder  you,  and  know  at  the  time  that  the  deed  is  a 
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criminal  act,  and  wrong  in  itself,  and  deserves  punishment;  having  the  abil- 
ity to  correctly  reason  on  the  subject,  and  yet  be  held  guiltless  and  not  pun- 
ishable on  the  ground  solely  of  a  perversion  of  the  moral  senses. " 

It  may  be  true,  as  claimed  by  appellant's  counsel,  that  the  weight  of  au- 
thority in  this  country  is  against  the  doctrine  here  enunciated.  The  authori- 
ties oited  by  him  support  his  contention  that  "moral  insanity  is  now  as  well 
understood  by  medico-jurists,  and  almost  as  well  established  by  judicial  rec- 
ognition, as  the  intellectual  form."  But  it  is  not  an  open  question  in  this 
state.  The  instruction  quoted  is  within  the  test  of  insanity  as  given  by  this 
court  in  former  decisions,  and  we  adhere  to  the  rule  of  decision  with  confi- 
dence in  the  correctness  of  the  principle  established.  If  the  defendant  had  suffi- 
cient mental  capacity  to  appreciate  the  nature  of  her  act;  if  she  knew  and  un- 
derstood that  she  was  violating  the  rights  of  another  by  an  act  which  was  in 
itself  wrong,  and  which  was  prohibited  by  the  law,  and  the  commission  of 
which  would  entail  punishment  upon  herself;  if  she  bad  the  capacity  thus  to 
appreciate  the  character  and  comprehend  the  consequences  of  her  actf~she  is 
responsible  to  the  law  for  the  act  thus  committed,  and  must  be  judged  accord- 
ingly, regardless  of  any  perversion  of  the  moral  senses,  however  great;  for, 
if  great  moral  depravity  should  be  taken  as  a  test  of  insanity,  then  the  highest 
degree  or  enormity  of  crime  would,  by  virtue  of  its  own  atrocity,  furnish  the 
best  evidence  of  insanity  on  behalf  of  the  one  who  committed  the  act. 

The  third  point  relied  upon  by  the  appellant  is  that  the  verdict  of  the  jury 
is  contrary  to  the  evidence.  It  is  claimed  that  the  defense  of  insanity  was 
established  by  a  preponderance  of  evidence,  and  that  there  is  no  testimony,  in 
fact,  sufficient  to  cause  a  substantial  conflict.  To  support  this  contention,  we 
should  have  to  hold  that  the  testimony  of  Dr.  Dozier,a  physician  of  20  years' 
practice,  11  of  which  were  devoted  exclusively  to  the  patients  of  the  Napa  In- 
sane Asylum,  is  unworthy  of  consideration  or  belief.  This  we  cannot  do. 
The  witness,  as  first  assistant  physician  of  the  asylum,  had  defendant  under 
his  personal  observation  for  a  period  of  about  six  weeks,  and  testified  that  he 
never  saw  her,  and  never  spoke  to  her  at  any  time  while  she  was  under  his 
charge,  when  she  impressed  him  as  being  an  insane  person.  There  was  other 
evidence  in  the  case  which  tended  to  corroborate  Br.  Dozier  in  his  theory  that 
her  malady  was  that  of  extreme  moral  depravity,  or  moral  insanity  only,  and 
that  she  was  capable  of  distinguishing  right  from  wrong. 

We  see  no  errors,  and  the  judgment  and  order  are  affirmed. 

We  concur:  Seabls,  G.  J.;  Sharpstetn,  J.;  Temple,  J.;  MoFabland, 
J. ;  Thornton,  J. 


78Cal.  330 

People  t>.  Bice.    (No.  20,234.) 
(Supreme  Court  of  California.    August  25. 1887.) 

1.  Receiving  Stolen  Goods— Information— Allegation  of  Value. 

Under  Pen.  Code  Cal.,  defining  the  crime  of  receiving  stolen  goods,  it  is  not  neces- 
sary, in  the  information  charging  a  person  with  that  crime,  to  allege  that  the  prop* 
erty  was  of  any  value. 

2.  Same— Tins  of  Offense— Variance. 

On  the  trial  of  a  person  for  receiving  stolen  goods,  it  is  not  a  material  variance, 
within  Pen.  Code  Cal.  J  955,  prescribing  when  time  is  material,  that  the  evidence 
shows  the  crime  to  have  been  committed  three  months  before  the  time  stated  in  the 
information. 
8.  Cbiminal  Practice— Absence  of  Counsel  of  Accused. 

It  is  not  a  cause  for  reversal  that,  on  the  trial  of  a  person  charged  with  receiving 
stolen  goods,  bis  counsel  was  absent  when  the  court  overruled  the  demurrer  to  the 
information ;  no  reason  being  assigned  for  his  absence,  and  it  not  being  shown  thai 
defendant  was  injured  thereby. 

In  bank.    Appeal  from  superior  court,  Fresno  county;  J.  B.  Campbell, 
Judge. 
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W.  D.  Grady  and  R.  H.  Ward,  for  appellant.  Geo.  A.  Johnson,  Atty. 
Gen.,  for  the  People. 

Sharpstein,  J.  Appellant  was  accused  by  information,  and  convicted  of 
the  crime  of  receiving  stolen  property.  There  is  no  allegation  that  the  prop- 
erty was  of  any  value,  and  the  information  was  demurred  to  on  that  ground. 
The  demurrer  was  overruled,  and  that  ruling  is  assigned  as  error.  There  is 
nothing  in  the  Code  defining  the  crime  which,  by  necessary  implication,  re- 
quires that  the  value  of  the  property  should  be  alleged,  and  it  is  sufficient  to 
charge  the  offense  as  defined  by  the  Code.  People  v.  Avila,  43  Cal.  196; 
People  v.  Shuler,  28  Cal.  490.  The  punishment  for  receiving  stolen  goods 
does  not  in  any  degree  depend  upon  the  value  of  them.  Therefore,  value  need 
not  be  stated.    2  Bish.  Crim.  Proc.  930. 

Independently  of  any  admission  by  defendant's  counsel  at  the  trial  that 
the  property  alleged  to  have  been  stolen  was  stolen,  we  think  the  evidence 
sufficient  to  justify  a  finding  that  it  was  stolen.  No  one  testified  to  having 
seen  it  stolen,  but  the  circumstances  proven,  in  our  opinion,  established  the 
fact  beyond  a  reasonable  doubt.  The  evidence  shows  that  the  offense  was 
committed  three  months  before  the  time  stated  in  the  information.  We  think 
the  variance  immaterial.    Pen.  Code,  955. 

It  appears  that  defendant's  counsel  was  not  present  when  the  court  an- 
nounced the  overruling  of  his  demurrer  to  the  information.  No  reason  is 
assigned  for  his  absence,  nor  is  it  shown,  or  attempted  to  be  shown,  that  the 
defendant  was  in  any  way  prejudiced  thereby.  The  rule  which  requires  that 
a  defendant  on  trial  for  a  felony  must  be  present  during  the  entire  trial,  does 
not  apply  to  a  point  like  this,  and  there  is  no  reason  why  it  should* 

Judgment  and  order  affirmed. 

We  concur:  &j?arls,  C.  J.;  Thornton,  J. ;  McFarland,  J.;  Temple,  J. ; 
Paterson,  J. 

73  Cal.  219 

Wolff  t>.  Prosser.    (No.  11,898.) 

(Supreme  Court  of  Ocdifornia.    August  25,  1887.) 

Partition — Decree — Benrficiaey  not  a  Party — Harmless  Injury. 

In  an  action  for  partition  of  certain  mining  claims*  a  grantee  of  the  plaintiff  was 
made  a  beneficiary  under  the  decree,  though  not  a  party  to  the  suit  It  appeared, 
however,  that  the  sum  to  be  distributed  to  him  amounted  to  only  $10.  Held,  that 
although  such  grantee's  right  should  not  have  been  determined,  it  was  a  proper 
case  for  the  application  of  the  maxim,  "de  minimit  non  curat  lex"  and  the  error 
was  without  substantial  injury. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Sierra  county;  F.  D.  Loward,  Judge. 

Taylor  <fe  Uoll,  for  appellant.     Van  ClUf  <&  Weihe,  for  respondent. 

Hayne,  C.  Action  for  the  partition  of  certain  mining  claims.  The  court 
ordered  the  property  to  be  sold  and  the  proceeds  divided  in  a  specified  way. 
Part  of  the  division  consisted  in  the  payment  to  "John  Gale,  the  grantee  of 
said  Wolff,"  of  one-sixth  of  what  should  remain  after  applying  the  proceeds 
as  directed  The  only  point  made  is  that,  since  Gale  was  not  a  party  to  the 
action,  his  right  to  any  part  of  the  proceeds  should  not  have  been  determined. 
Conceding  this  to  be  so,  it  appears  from  the  record  that  after  applying  the 
proceeds  in  the  manner  first  directed  by  the  decree,  the  sum  to  be  distributed 
to  Gale  amounted  to  only  $10.  We  think  this  is  a  proper  case  for  the  appli- 
cation of  the  maxim,  de  minimis,  etc.,  and  that  the  error  was  without  sub- 
stantial injury.    We  therefore  advise  that  the  judgments  be  affirmed. 
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"We  concur:    Belcher,  C.  C. ;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ments are  affirmed. 

73  Cal.  230  

People  ex  rel.  Attorney  General  v.  Leonard.    (No.  11,988.) 
(Supreme  Court  cf  California.    August  26,  1887.) 

1.  Office  and  Officer— Eligibility— Lucrative  Office  under  United  States. 

Section  20,  art.  4,  Const.  Cal.,  providing  that  "no  person  holding  any  lucrative 
office  under  the  United  Slates,  or  any  other  power,  shall  be  eligible  to  any  civil 
office  of  profit  under  this  state,"  etc.,  should  be  construed  to  mean  eligible  to  hold 
office  as  well  as  to  be  elected  to  office,  and  hence  disqualifying  a  state  supervisor 
from  holding  this  office  after  he  had  received  and  entered  upon  the  duties  under  a 
lucrative  federal  appointment. 

2.  Same. 

Section  20,  art.  4,  Const.  Cal.,  provides  that  "no  person  holding  any  lucrative  of- 
ace  under  the  United  States  *  *  *  shall  be  eligible  to  any  civil  office  of  profit 
under  this  state,"  etc.  Held,  that  the  words  "lucrative  office"  refer  solely  to  the 
office  "  under  the  United  States,"  and  one  holding  such  lucrative  office  is  disqual- 
ified to  hold  any  state  office,  no  matter  how  small  the  emolument  of  the  latter  may 
be. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Tuolumne  county;  J.  F.  Booney,  Judge. 

F.  2).  Niool,  for  appellant.    Geo.  A.  Johnson,  Atty.  Gen.,  for  the  People. 

Foote,  C.  This  action  was  instituted  for  the  purpose  of  having  the  office 
of  supervisor  of  the  First  district  of  Tuolumne  county  declared  vacant.  The 
court  below  gave  judgment  in  accordance  with  the  prayer  of  the  complaint, 
and  from  that  the  defendant  has  appealed.  It  appears  that  he  had  been  duly 
elected  by  the  people  of  his  district  to  the  office  of  supervisor  thereof,  and  had 
held  it  for  some  months,  receiving  for  his  services  less  than  $500  a  year  as 
salary,  and  that  then  he  was  appointed  to  the  office  of  postmaster  of  the  city 
of  Sonora,  which  is  a  lucrative  office  under  the  United  States.  It  is  contended 
by  the  relator,  in  support  of  the  judgment,  (although  the  defendant  was  eli- 
gible to  the  office  of  supervisor  at  the  time  he  was  elected  to  fill  it,  and  he  held 
it  legally  and  properly  up  to  the  time  when  he  was  appointed  to  and  held  the 
office  of  postmaster,)  that  the  moment  he  thus  accepted  the  latter  office  he  be- 
came an  unconstitutional  holder  of  the  office  of  supervisor,  and  that  the  same 
at  once  became  vacant  and  subject  to  be  so  declared  by  the  proper  court,  un- 
der section  20,  art.  4,  of  our  state  constitution.  That  section  reads  as  follows: 
"No  person  holding  any  lucrative  office  under  the  United  States,  or  any  other 
power,  shall  be  eligible  to  any  civil  office  of  profit  under  this  state:  provided, 
that  officers  in  the  militia,  who  receive  no  annual  salary,  local  officers,  or  post- 
masters whose  compensation  does  not  exceed  $500  per  annum,  shall  not  be 
deemed  to  hold  lucrative  offices." 

In  seeking  to  interpret  the  meaning  of  a  constitutional  provision,  it  is 
proper  always  that  the  intent  of  the  framers  of  such  an  instrument  should,  if 
possible,  be  ascertained  and  carried  out.  Upon  looking  at  the  section  under 
discussion,  we  find  it  the  same  as  originally  passed  by  the  convention  of  1849. 
The  primary  matter,  as  shown  in  the  first  clause  of  the  section,  to  which  the 
minds  of  the  members  of  that  and  succeeding  constitutional  conventions  seem 
to  have  been  addressed,  was  to  make  ineligible  to  any  state  civil  office  of  profit, 
any  person  who  held  a  lucrative  office  under  the  United  States,  or  any  other 
power.  The  main  object,  then,  must  have  been  to  prevent  a  conjunction  of 
a  federal  and  state  office  of  profit  in  the  same  person,  without  any  condition 
whatever;  then  the  inconvenience  of  so  arbitrary  a  rule  was  thought  of,  and 
thence  came  the  determination  to  exempt  from  the  terms  "civil  office  of 
profit,"  or  "lucrative  office,"  officers  in  the  militia  to  whose  positions  no  sal- 
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ary  is  attached,  and  local  officers  and  postmasters  who  did  not  receive  by  way 
of  compensation  more  than  $500  per  annum.  If  the  section  in  controversy 
can  be  so  construed  as  to  permit  the  holder  of  a  civil  offce  of  profit  under  the 
state  to  be  appointed  to  and  hold,  at  the  same  time,  a  lucrative  office  under 
the  United  States,  then  the  prime  object  of  the  members  of  the  constitutional 
convention,  which  made  such  section  a  part  of  the  law  of  the  land,  viz.:  The 
prevention  of  dual  office-holding  by  one  person  under  two  separate  and  dis- 
tinct governments,  and  the  separation  of  the  allegiance  justly  due  one  by  its 
officers  from  that  due  to  another  power, — would  be  defeated,  and  the  earnest 
intentions  of  that  body  rendered  utterly  abortive. 

In  addressing  himself  to  the  discussion  of  such  a  matter  as  the  one  now  in 
hand,  the  distinguished  Chief  Justice  Ryan,  in  State  v.  Trump/,  50  Wis. 
112,  5  N.  W.  Rep.  876,  and  6  N.  W.  Rep.  512,  after  deploring  the  fact  that 
it  had  become  the  law  of  that  state,  through  successive  decisions  of  its  court 
of  last  resort,  that  "eligibility"  in  the  constitution  of  that  commonwealth 
meant  eligibility  to  hold  office,  and  not  eligibility  to  be  elected  thereto,  was 
constrained  to  say  this:  that  "the  distinction  between  eligibility  to  election 
to  office  and  eligibility  to  hold  office  is  too  nice  to  enter  into  a  rule  of  judicial 
decision."  So  it  appears  to  us,  when  we  come  to  consider  the  motive  which 
must  of  necessity  have  actuated  the  constitutional  assembly  that  enacted  the 
provision  which  we  are  considering,  and  the  cogent  and  powerful  reasons 
which  would  occur  to  the  mind  of  any  earnest  thinker,  why  such  a  restriction 
should  be  placed  on  the  holding  of  office  by  one  man,  at  the  same  time,  under 
more  than  one  government,  (such  as  that  it  would  tend,  if  the  duties  of  both 
offices  were  onerous,  to  the  neglect  of  one  or  both,  or  to  the  undue  influence 
of  the  office-holder  as  a  powerful  agent  of  some  ambitious  president,  or  head 
of  a  department,  if  the  federal  office  was  a  lucrative  one,  and  the  like,)  that  it 
was  clearly  intended  that  one  holding  "a  lucrative  office"  under  the  United 
States  should  not  hold  a  "civil  office  of  profit"  under  the  state. 

The  case  of  Searcy  v.  Grow,  15  Gal.  121,  which  is  cited  to  us  as  declarative 
of  the  proposition  that  "eligibility,"  as  used  in  our  constitution,  does  not 
mean  incapacity  to  hold,  but  incapacity  to  be  elected  to  a  civil  office  of  profit 
under  the  state,  while  holding  a  lucrative  federal  office,  does  not, as  we  under- 
stand it,  go  to  the  extent  claimed,  for  there  the  question  involved  was,  whether 
or  not  the  holder  of  a  lucrative  federal  office  was  eligible  for  election  to  a  state 
office,  and  therefore  the  language  used  in  that  case,  in  so  far  as  it  does  not 
directly  apply  to  the  point  actually  submitted  for  decision,  is  but  obiter  die- 
turn.  And  we  are  not  without  authority  as  to  the  correctness  of  the  view 
which  we  take  of  the  meaning  of  the  word  "eligibility"  as  used  in  the  text  of 
the  state  constitution,  although  there  is  no  case  to  which  we  have  been  en- 
abled to  have  access,  which  involves  the  precise  question  in  issue  here;  that 
is,  whether  one  duly  eligible  and  elected  to  a  civil  office  of  profit  under  the 
state  can  be  permitted  to  hold  that  office  after  he  has  accepted  and  is  in  the 
incumbency  of  a  lucrative  federal  office.  The  nearest  approach  to  it  is  that 
of  State  v.  Clarke,  8  Nev.  566.  There  it  appeared  that  Clarke  was  United 
States  district  attorney  for  the  state  of  Nevada  when  he  was  elected  to  the  of- 
fice of  attorney  general  of  the  state.  The  constitution  of  that  state  is  similar 
in  its  language  to  ours  upon  the  point  under  review,  being  as  follows:  "No 
person  holding  any  lucrative  office  under  the  government  of  the  United  States, 
or  any  other  power,  shall  be  eligible  to  any  civil  office  of  profit  under  this 
state:  provided,  that  postmasters,  whose  compensation  does  not  exceed  $500 
per  annum,  or  commissioners  of  deeds,  shall  not  be  deemed  as  holding  a  lucra- 
tive office."  That  court  used  this  language  in  determining  the  meaning  to 
be  attached  to  the  word  "eligible,"  as  used  in  the  Nevada  constitution:  "We 
agree  with  the  defendant  that  the  f ramers  of  the  constitution  intended  to  pro- 
hibit one  who  was  holding  a  lucrative  federal  office  from  holding  a  state  office 
at  the  same  time.    But  instead  of  restricting  the  meaning  of  the  word  *eligi- 
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ble,'  as  defendant  contends,  we  think,  to  carry  out  the  Intention  of  the  con- 
stitutional convention,  we  ought  to  give  it  a  more  extended  signification  than 
is  generally  given,  and  hold  that  it  means  both  « incapable  of  being  legally 
chosen '  and  •  incapable  of  legally  holding.'  H 

And  we  have  found  upon  investigation  that  in  very  many,  if  not  all,  of 
the  various  state  constitutions,  the  principle  seems  to  have  been  incorporated 
and  adopted  of  prohibiting  the  holding  by  one  person,  at  the  same  time,  of  a 
lucrative  federal  office  and  any  one  of  the  more  important  state  offices.  And 
in  most  of  such  constitutions  the  word  "eligible"  has  (as  it  appears  to  us) 
been  made  use  of,  as  it  is  in  our  constitution,  in  a  broad  and  far-reaching 
sense.  In  the  case  of  Carson  v.  McPhetridge,  15  Ind.  327,  this  is  said:  "The 
term  •  eligible,'  as  used  in  our  constitution,  relates  to  capacity  of  holding,  as 
well  as  capacity  of  being  elected  to,  an  office."  In  Brady  v.  ffotoe,  50  Miss. 
626,  "eligibility"  is  defined  to  mean  capacity  to  take  and  hold  an  office;  one 
not  eligible  to  mean  one  disqualified  from  taking  and  holding.  And  in  State 
v.  Murray,  28  Wis.  99,  "the  term  « ineligible*  means  as  well  disqualification 
to  hold  an  office,  as  disqualification  to  be  elected  to  an  office. "  And  so  it  will 
be  found  upon  examination  that  in  nearly  all,  if.  not  all,  of  the  cases  where 
"eligible"  was  said  to  mean  capacity  to  be  elected  to  an  office,  and  not  capac- 
ity to  hold  it,  the  party  seeking  to  hold  the  office  was  declared  not  to  be  eli- 
gible, because  of  the  want  of  capacity  to  be  elected ;  and  there  is  nothing  said 
in  any  of  them  which,  by  fair  construction  and  interpretation,  in  the  light  of 
the  facts  of  the  case,  shows  that  the  mind  of  the  court  was  directed  to,  and 
intended  to  decide,  where  unlimited  and  unexplained  by  other  language,  that 
eligibility  to  office  did  not  mean  the  qualification  to  hold  as  well  as  to  be 
elected  to  an  office.  So  that,  upon  the  first  ground  contended  for  by  the  ap- 
pellant for  the  reversal  of  the  judgment,  it  is  apparent  he  is  without  legal 
support. 

Neither  can  we  concur  with  appellant's  second  proposition,  which  is  that, 
because  the  annual  salary  of  his  office  of  supervisor  was  less  than  0500,  there- 
fore section  20,  art.  4,  of  the  constitution  does  not  apply*  The  words  "lucra- 
tive office,"  as  used  in  that  section,  refer  solely  to  the  office  "under  the  United 
States. " — the  federal  office.  If  the  salary  of  the  office  "under  the  United  States" 
exceeds  8500, — which  is  admitted  to  be  the  case  here,— then  its  incumbent 
cannot  hold  "any  civil  office  of  profit  under  this  state,"  whether  the  profit  of 
the  latter  exceeds  $500  per  annum  or  not.  The  words  "local  officers,"  im- 
mediately preceding  "postmasters,"  refer  evidently  to  local  federal  officers. 
The  words  "officers  of  the  militia"  probably  mean  such  officers  when  called 
into  the  federal  service.  At  all  events,  it  is  clear  that  "lucrative  office"  ap- 
plies only  to  offices  under  the  United  States,  and  "civil  office  of  nrofit"  only  to 
offices  under  the  state. 

Therefore  the  judgment  should  be  affirmed. 

We  concur:    Belcher,  C.  C.;  Hayne,  C* 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 


71  GaL  M0 

Heinxjsn  v.  Beaks  and  another.    (No.  11,999.) 
(Supreme  Court  of  California.    August  29,  1887.) 
AppmuLr-FfeOK  Judgment  Entered  by  Order  op  Supreme  Court. 

When  the  supreme  court,  upon  appeal,  affirm  the  judgment  of  the  court  below* 
dt  directs  the  entry  of  a  specific  judgment,  and  such  judgment  is  entered  by  the 
lower  court,  it  cannot  be  appealed  from. 

Department  2.    Appeal  from  superior  court,  Santa  Clam  county;  D.  Bel- 
den,  Judge. 
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Q.  A.  HeinZen,  for  appellant.    John  Reynolds,  for  respondents* 

McFarland,  J.  When  this  case  was  here  upon  a  legitimate  appeal,  this 
court  reversed  the  Judgment  and  directed  the  court  below  to  enter  judgment 
for  defendants.  12  Pac.  Rep.  169.  The  court  below  entered  judgment  as  di- 
rected, which  fact  is  not  disputed.  From  that  judgment,  which  this  court  di- 
rected to  be  entered,  plaintiff  now  appeals;  and  respondent  moves  to  dismiss 
the  appeal  for  the  obvious  reason  that  no  appeal  lies  from  such  a  judgment. 

When  this  court,  upon  appeal,  affirms  the  judgment  of  the  court  below,  or 
directs  the  entry  of  a  specific  judgment,  and  such  judgment  is  entered  by  the 
lower  court  as  directed,  the  litigation  is  over,  and  the  case  ended. 

Query:  Whether  the  attempt  to  appeal  in  this  instance  is  not  a  contempt 
under  subdivision  4  of  section  1209  of  the  Code  of  Civil  Procedure? 

The  appeal  from  the  judgment  is  dismissed.  The  appeal  of  appellant  from 
an  order  of  the  court  below  refusing  to  allow  him  to  amend  his  complaint 
after  the  remittitur  had  reached  that  court,  is  also  dismissed.  Kir  by  v.  &u- 
perior  Court,  68  Cal.  604,  10  Pac.  Rep.  119. 

We  concur:   Thornton,  J.;  Sharpstein,  J. 

78  Cal.  Ml 

People  «.  Hotz.    (No.  20,304.) 

(Supreme  Court  of  California.    August  29,  1887.) 

Criminal  Practice— New  Trial— Weight  of  Evidence— Disobettow  of  Oottrt. 

A  motion  for  a  new  trial,  on  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence, is  addressed  to  the  sound  discretion  of  the  trial  court,  the  exercise  of  which, 
in  the  absence  of  manifest  abuse,  will  not  be  disturbed  on  appeal. 

In  bank.  Appeal  from  superior  court,  Sacramento  county;  W.  C.  Van 
Fleet,  Judge. 

Indictment  for  an  assault  with  a  deadly  weapon. 

John  J.  West,  for  respondent  Geo.  A.  Johnson,  Atty.  Gen.,  for  the  Peo- 
ple, appellants. 

Thornton,  J.  This  is  an  appeal  from  an  order  granting  the  defendant  a 
new  trial.  One  of  the  grounds  on  which  the  motion  for  a  new  trial  was  made 
is  that  the  verdict  is  contrary  to  the  evidence.  An  order  granting  a  new  trial 
on  such  ground  is  addressed  to  the  sound  discretion  of  the  court,  and  is  never 
disturbed  by  this  court  unless  there  is  a  manifest  abuse  of  discretion  by  the 
trial  court.    We  find  no  such  abuse  here. 

We  find  no  error  in  the  refusal  of  the  instruction  to  which  our  attention  is 
called. 

The  order  is  affirmed. 

We  concur:  Seabls,  O.  J.;  MoFabland,  J.;  Shappstein,  J.;  Temple, 
J.;  McKinstry,  J.;  Paterson,  J. 


78  Cal.  17» 

Hausling  e.  Hatjsman  and  another.    (No.  12,001.) 

(Supreme  Court  of  California.    August  SO,  1887.) 

Judicial  Sales— Motion  to  Set  Aside  Sale  under  Fobbclosubb  of  Lien. 

Sale  of  a  mining  claim  was  made  under  a  decree  of  foreclosure  of  a  laborer's  Hen 
taken  pro  confesto.  The  defendant  moved  to  set  aside  the  sale  on  the  ground  that 
the  confession  was  induced  by  promises  that  the  judgment  should  not  be  enforced 
without  consent;  that  plaintiff  would  liquidate  certain  liens  against  the  claim,  take 
a  conveyance  thereof,  dismiss  his  action,  and  reconvey  an  interest  in  the  claim  to 
defendant;  that  in  accordance  with  sucn  agreement  defendant  had  conveyed  the 
claim  to  plaintiff,  but  that  thereupon  plaintiff  repudiated  and  refused  to  carry  out 
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the  agreement  to  reconvey.  Held,  tbat  the  court  properly  refused  to  set  aside  the 
sale,  as  the  rights  of  the  parties  under  the  alleged  agreement  could  be  properly  ad- 
ludicated  only  by  an  action  brought  in  a  court  of  equity. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Placer  county;  B.  F.  Myers,  Judge. 
Otto  Turn  Suden  and  W.  B.  Lardnev,  for  appellant.     C  A.  &  F.  P.  Tut- 
Ue  and  /.  Jf.  FultoeUer,  for  respondent. 

Belcher,  0.  C.  This  is  an  appeal  from  an  order  made  by  the  superior 
court  of  Placer  county,  refusing  to  vacate  and  set  aside  the  sale  of  a  certain 
mining  claim  under  a  decree  of  foreclosure  of  a  laborer's  lien,  to  restrain  the 
sheriff  from  executing  a  deed  of  the  property,  and  to  enter  satisfaction  of  the 
judgment  and  decree  under  which  the  sale  was  had.  The  decree  was  made 
and  entered  on  the  twenty-first  of  May,  1886,  upon  the  complaint  of  plaintiff 
and  the  answer  of  the  defendant  Hausman,  in  which  answer  all  the  facts  al- 
leged in  the  complaint  were  admitted,  and  judgment  and  decree  confessed 
and  prayed  for  in  accoi'dance  with  the  allegations  and  prayer  of  the  complaint. 
The  sale  under  the  decree  was  made  on  the  twelfth  of  July,  1886,  the  re- 
spondent being  the  purchaser,  and  the  motion  leading  to  the  order  appealed 
from  was  heard  and  denied  on  the  twenty-third  of  November,  1886. 

In  support  of  his  motion,  defendant,  appellant  here,  presented  and  filed 
his  affidavit,  from  which  it  appeared  that  he  was  the  owner  of  the  mining 
claim,  and  that,  on  or  about  the  first  of  August,  1885,  he  and  respondent  en* 
tered  into  a  verbal  agreement,  by  which  the  respondent  was  to  superintend 
the  working  of  the  mine  at  a  fixed  salary  per  month,  and  was  to  purchase  a 
one-tenth  interest  therein  at  a  fixed  sum,  to  be  paid  for  by  his  labor;  tbat, 
after  August  1st,  the  mine  was  to  be  worked  jointly  by  the  parties,  and  the 
profits  and  losses  were  to  be  divided  between  them  in  proportion  to  their  re- 
spective interests;  that  the  appellant  was  to  furnish  all  the  money  required  to 
put  the  mine  upon  a  paying  basis,  and  the  respondent  was  to  be  debited  with 
the  one-tenth  part  thereof;  that  both  parties  performed  the  conditions  of  the 
contract  until  about  the  first  day  of  February,  1886;  that  between  the  first  of 
August  and  the  first  of  February  the  mine  was  worked  at  a  great  pecuniary 
loss,  and  the  respondent's  share  of  the  loss  was  more  than  sufficient  to  bal- 
ance the  amount  due  him  for  labor;  that  on  the  first  day  of  February  the  re- 
spondent filed  a  claim  of  lien  upon  the  mining  claim  for  the  labor  performed 
thereon  by  him,  and  thereafter  in  due  time  commenced  the  action  to  foreclose 
his  lien,  in  which  the  decree  in  question  was  rendered;  that  various  other 
parties  filed  liens  upon  the  claim  for  labor  performed  by  them,  and  in  due 
time  commenced  a  joint  action  to  foreclose  their  liens;  that  the  parties  then 
made  a  new  verbal  agreement,  under  which  the  appellant  was  to  confess  judg- 
ment in  favor  of  respondent  as  prayed  for  in  his  complaint,  the  judgment, 
however,  not  to  be  carried  into  execution  without  appellant's  consent,  and 
respondent  was  to  buy  in  the  claims  of  the  other  lienholders,  the  appellant 
furnishing  the  money  therefor;  and,  on  this  being  accomplished,  the  appel- 
lant was  to  convey  to  respondent  the  mining  claim  by  a  good  and  sufficient 
deed,  and  the  respondent  was  then  to  dismiss  his  action,  and  reconvey  to 
appellant  the  undivided  nine-tenths  part  of  the  claim;  that  in  accordance 
with  this  agreement  the  claims  of  the  other  lienholders  were  purchased,  and 
the  appellant  then,  on  or  about  the  twentieth  of  April,  1886,  conveyed  the 
mining  claim  to  respondent,  without  any  consideration  other  than  that  here 
set  forth,  and  the  respondent  accepted  the  deed  and  caused  it  to  be  placed 
on  record.  The  affidavit  then  further  states  that,  having  received  and  re- 
corded the  deed,  respondent  repudiated  his  agreement,  set  up  a  claim  to  the 
entire  mine  adverse  to  appellant,  under  the  latter' s  deed,  and  that  he  now 
holds  the  mine  adversely  to  appellant  and  claims  to  be  the  sole  and  only  owner 
thereof. 
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In  answer  to  the  appellant's  affidavit  the  respondent  read  two  affidavits,  one 
made  by  his  attorney,  John  M.  Fulweiler,  and  the  other  by  himself.  In  his 
affidavit  Fulweiler  denies  the  statements  of  appellant  about  dismissing  the  ac- 
tion and  not  enforcing  the  judgment,  and  says  that  it  was  distinctly  under- 
stood and  agreed  between  the  parties  that  the  action  was  not  to  be  dismissed, 
but  that  judgment  might  be  entered  and  enforced.  The  respondent  also  de- 
nies that  the  action  was  to  be  dismissed,  and  says  that  the  appellant  volun- 
tarily executed  and  delivered  to  him  the  confession  of  judgment,  and  that  it 
was  then  and  there  mutually  agreed  by  and  between  them  that  the  judgment 
and  decree  of  the  court  should  be  entered  up  in  accordance  with  the  confes- 
sion, and  within  a  reasonable  time  thereafter  the  amount  of  the  judgment 
should  be  paid  to  respondent  by  appellant;  that  pending  such  payment  the  ex- 
ecution of  the  judgment  was  to  be  staid,  and  upon  payment  it  was  to  be  satis- 
fied; that  shortly  thereafter  appellant  refused  to  pay  as  agreed,  the  amount 
due  respondent,  and  that  by  reason  of  such  failure  and  refusal  respondent, 
on  the  twenty-first  of  May,  1886,  procured  the  entry  of  judgment,  upon  ap- 
pellant's confession,  as  he  of  right  was  entitled  to  do. 

It  further  appears  from  the  bill  of  exceptions  that  on  the  hearing  of  a  sim~ 
ilar  motion  made  on  the  sixth  of  July,  1886,  to  set  aside  the  same  judgment, 
the  attorneys  for  appellant  admitted  in  open  court  that  no  part  of  the  indebt- 
edness claimed  by  respondent,  and  for  which  the  judgment  had  been  confessed 
and  entered,  had  been  paid,  but  the  same  was  then  due  respondent  from  ap- 
pellant. 

Upon  this  showing  we  cannot  say  that  the  court  erred  in  refusing  to  set 
aside  the  sale,  and  to  order  satisfaction  of  the  judgment  to  be  entered.  There 
was  a  manifest  conflict  as  to  some  of  the  material  facts  of  the  case;  and, 
besides,  the  real  contest  seems  to  be  in  reference  to  the  title  to  the  mine.' 
Counsel  for  appellant  contend  that  when  respondent  accepted  a  deed  of  the 
property — and  that  it  is  an  admitted  fact  that  he  did  so — his  debt  was  satis- 
fied, his  lien  lost  or  merged,  and  he  took,  and  thereafter  held,  nine-tenths  of 
the  title,  in  trust  for  appellant.  It  is  farther  said  that  respondent  has  repu- 
diated his  trust,  and  set  up  an  adverse  claim  to  the  whole  property  under  his 
deed,  and  to  permit  him  now  to  receive  the  sheriff's  deed  would  tend  to  cloud 
appellant's  title,  and  render  it  more  difficult  for  him  to  establish  his  rights. 
Undoubtedly,  if  the  facts  be  as  claimed  by  appellant,  the  purchase  of  the  prop- 
erty by  respondent,  under  his  decree,  gave  him  no  greater  rights  than  he 
already  had.  The  sheriff's  deed  would  not  confer  any  new  rights,  or  extin- 
guish or  affect  appellant's  equities.  But  conceding  this,  what  was  appel- 
lant's remedy?  He  admits  that  the  legal  title  is  in  respondent  under  the 
deed  of  April  20,  1886.  Now,  if  the  sale  were  set  aside,  and  the  judgment 
satisfied,  the  title  would  still  be  in  respondent,  and  appellant  would  still  be 
required  to  bring  his  action  in  equity  to  compel  the  conveyance  to  him  of  the 
nine-tenths  interest  which  he  claims.  Courts  do  not  ordinarily  deal  with 
questions  by  piece-meal,  and,  besides,  the  matter  of  preventing  or  removing 
clouds  upon  titles  is  one  of  purely  equitable  cognizance. 

Upon  the  showing  made,  it  seems  to  us,  the  appellant  should  have  com- 
menced an  action  in  a  court  of  equity,  where  all  the  questions  involved  could 
have  been  tried  and  the  rights  of  both  parties  fully  ascertained  and  deter- 
mined. 

We  conclude  therefore  that  the  order  appealed  from  should  be  affirmed. 

We  concur:    Hayne,  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  the  order 
is  affirmed. 
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Bryan  t>.  Idaho  Quartz  Min.  Go.    (No.  11,790.) 

(Supreme  Court  of  Oxlifonwi.    August  80,  1887.) 

1.  Deed— Right  of  Wat  fob  Flume— Reservation— Waste  Water. 

A  deed  granting  to  a  mining  company  a  right  of  way  across  grantor's  land  for  a 
flume  to  its  quartz  mine,  and  for  a  reservoir  and  waste  water  ditch,  reserving  to  the 
grantor  the  right  to  use  so  much  of  the  waste  water  from  the  reservoir  as  he  shall 
choose,  does  not  imply  a  covenant  that  there  shall  be  any  waste  water,  nor,  by  its 
mention  of  the  mine  as  the  terminus  of  the  flume,  that  all  of  the  water  conveyed 
thereby  shall  be  used  at  such  mine;  and  the  grantee  is  not  prevented  from  tapping 
its  flume  between  the  grantor's  land  and  its  mine,  to  supply  water  to  another  mine. 

2.  Contract— Construction— Parol  Evidence. 

A  contract  being  perfectly  clear  in  its  terms,  parol  evidence  of  prior  conversations 
between  the  parties,  and  of  what  was  understood  respecting  the  consideration,  is 
properly  rejected. 
8.  Appeal— Review. 

A  finding  of  law  cannot  be  reviewed  on  appeal,  when  It  Is,  if  anything,  too  fa- 
vorable to  appellant,  and  respondent  has  not  appealed  therefrom. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Nevada  county;  J.  M.  Walling,  Judge. 
Frank  Power  and  Farley  c&  Little,  for  appellant.    Cross  eft  Simonds  and 
C  W.  KitUt  for  respondent. 

Hayne,  C.  The  plaintiff  made  a  deed  by  which  he  granted,  bargained, 
sold,  and  conveyed  to  the  defendant  the  right  to  make  and  maintain  a  water 
ditch  npon  and  across  his  land,  along  a  line  then  surveyed,  to  a  certain  point 
upon  the  land,  and  the  right  to  construct  and  maintain  at  such  point  a  reser- 
voir, not  exceeding  one  and  one-half  acres,  the  exact  site  thereof  to  be  there- 
after determined,  and  the  right  to  "lay  down  and  maintain  upon  said  premises 
an  iron  pipe,  flume,  ditch,  or  other  conduit  leading  from  said  dam  or  reservoir 
to  the  Idaho  quartz  mine;  also  a  strip  of  land,  one  rod  in  width,  along  the  whole 
length  of  said  pipe  or  ditch,  said  pipe  and  ditch  to  be  the  center  of  said  strip; 
also  the  land  upon  which  said  reservoir  shall  be  constructed,  not  exceeding  one 
and  one-half  acres  in  extent;  also  the  right  of  way,  with  sufficient  land  for  a 
ditch  to  carry  away  the  waste  water  from  said  dam  or  reservoir,  said  ditch  to 
be  constructed  on  such  land  as  the  grantee  may  hereafter  determine;  also  the 
right  of  said  grantee,  or  its  successors,  and  its  and  their  servants,  officers, 
agents,  and  employes,  to  at  all  times  enter  upon  and  pass  over  and  through 
said  premises,  for  the  purpose  of  repairing  and  maintaining  said  ditches,  pipes, 
and  reservoirs.  *  *  •  The  land  herein  conveyed  being  simply  for  right 
of  way  for  said  ditch,  reservoir,  and  pipe,  and  for  no  other  purpose.  Together 
with  all  and  singular  the  tenements,  hereditaments,  and  appurtenances  there- 
unto belonging,  or  in  anywise  appertaining,  and  the  reversion,  reversions,  re- 
mainder, remainders,  rents,  issues,  and  profits  thereof,  to  have  and  to  hold  all 
and  singular  of  said  premises,  together  with  the  appurtenances,  unto  the  said 
party  of  the  second  part,  and  to  its  successors  and  assigns  forever. "  The  deed 
contained  also  the  following  clause:  "It  being  understood  and  a  part  of  the 
consideration  for  this  conveyance  that  the  grantor  shall  have  the  right  at  all 
times  to  appropriate  for  his  own  use,  and  to  conduct,  wherever  he  shall  desire, 
so  much  of  the  waste  water  flowing  over  said  dam  or  reservoir  as  he  shall 
choose. n 

The  plaintiff's  grievance  is  that  the  defendant  allowed  the  Maryland  Min- 
ing Company  to  tap  its  pipe  "by  a  branch  pipe  or  tap  in  said  iron  pipe  leading 
to  the  said  Idaho  quartz  mine  at  a  long  distance  from  said  reservoir  and  said 
Idaho  quartz  mine,  and  intermediate  the  same;"  and  that  by  reason  of  such 
diversion  there  was  not  enough  waste  water  for  his  purposes.  But  we  do  not 
think  he  has  any  legal  ground  of  complaint.  It  does  not  appear  that  he  waa 
the  owner  of  any  of  the  water  which  was  conducted  across  and  collected  upon 
Cal.Rep.  12-16  P.— 63 
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his  land.  All  the  water-right  which  he  has  comes  from  his  contract  with  the 
defendant.  And  by  this  contract  he  is  entitled  only  to  the  waste  water.  In 
order  to  say  that  the  plaintiff  is  entitled  to  the  water  sold  to  the  Maryland 
Company,  we  must  affirm  that  such  "Water  is  "waste  water,"  which  we  are 
unable  to  do.  It  is  perfectly  true  that  the  quantity  of  waste  water  is  dimin- 
ished by  the  use  of  the  Maryland  Company.  But  there  is  no  covenant  that 
there  shall  be  any  waste  water.  Nor  is  there  anything  in  the  contract  impos- 
ing upon  the  defendant  an  obligation  to  use  all  the  water  at  the  Idaho  mine. 
That  mine  is  simply  mentioned  as  the  terminus  of  the  flume  leading  from  the 
reservoir.  We  see  no  restriction  whatever  upon  the  disposition  which  the  de- 
fendant may  make  of  the  water.  If  the  plaintiff  desired  any  such  restriction, 
he  should  have  had  it  put  in  the  contract. 

The  contract  being  perfectly  clear,  and  the  action  being  in  affirmance  of  the 
contract,  the  court  below  was  right  in  rejecting  parol  evidence  of  prior  con- 
versations, and  as  to  what  was  understood,  etc.  If  the  branch  pipe  put  in 
for  the  use  of  the  Maryland  Company  were  upon  plaintiff's  land,  it  might  be 
objected  by  him  that  this  additional  burden  was  not  authorized  by  his  deed. 
But  it  appears  from  the  Gndings  that  this  branch  pipe  was  put  in  "at  a  point 
between  the  land  of  plaintiff  and  the  Idaho  quartz  mine."  We  think,  there- 
fore, that  the  judgment  refusing  any  relief  to  the  plaintiff  was  proper. 

Upon  the  cross-complaint  of  the  defendant  the  court  decreed  that  the  de- 
fendant "is  the  owner  of  the  right  of  way  forever  over  the  lands  hereinafter 
described,  for  a  ditch,  pipe,  flume,  conduit,  and  reservoir,  to  store  and  convey 
water,  etc.,  *  *  *  for  any  lawful  purpose."  The  defendant  argues  that 
the  decree  ought  to  have  adjudged  that  it  is  the  owner  in  fee-simple  of  the 
land  covered  by  the  reservoir  and  the  ditch,  and  not  simply  of  a  right  of  way. 
But  not  having  appealed,  it  cannot  be  heard  upon  this  question.  So  far  as 
the  plaintiff  is  concerned,  the  only  doubt  is  whether  this  part  of  the  judgment 
is  not  too  favorable  to  him.  The  other  matters  argued  do  not  require  special 
mention. 

We  therefore  advise  that  the  judgment  and  order  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  are  affirm©/* 
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Teople  v.  Dobbins.    (No.  12,106.) 

(Supreme  Court  of  California.    August  30,  1887.; 

1.  Statutes — Construction— Conflicting  Sections. 

Section  4484,  Pol.  Code  Cal.,  providing  that,  if  conflicting  provisions  are  found 
in  different  sections  of  the  same  chapter  or  article,  the  provisions  of  the  sections 
last  in  numerical  order  must  prevail,  has  no  application  where  the  sections  aie 
passed  at  different  times. 

2.  Same— Conflicting  Provisions  as  to  Pines— Latest  Amendment. 

The  provisions  of  Pen.  Code  Cal.  gg  634,  636,  as  to  the  disposition  of  certain  fines 
being  in  direct  conflict,  section  634,  having  been  last  amended  when  the  fines  in 
dispute  were  collected,  is  the  latest  expression  of  the  legislative  will,  and  controls 
in  the  matter  of  their  disposition. 
S.  Constitutional  Law— Subject  of  Statute  Expressed  in  Title. 

The  title  of  the  act  of  March  12, 1885.  "An  act  to  amend  an  act  entitled  'An  act 
to  establish  a  Penal  Code,'  approved  February  14,  1872,  by  amending  section  634. 
relating  to  fish  and  game/'  sufficiently  expresses  its  subject,  and  the  act  is  valid. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Sacramento  county;  T.  B.  McFarland,  Judge. 
/.  F.  Wendell,  for  appellant.    A.  B.  Dibble  and  A.  2).  Mason,  for  re- 
spondent. 
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Belcher,  C.  C.  This  is  an  agreed  case,  and  the  only  question  Involved  is 
whether  the  pi o visions  of  sections  634  or  686  of  the  Penal  Code  govern  as  to 
the  disposition  of  fines  collected  for  violations  of  chapter  1,  tit.  15,  of  that 
Code,  the  two  sections  being  in  direct  conflict.  It  appears  from  the  agreed 
statement  that  the  district  attorney  of  Solano  county,  the  appellant  here,  had 
in  his  hands  the  sum  of  $305,  being  the  one-fourth  of  certain  fines  collected 
in  cases  prosecuted  by  him  for  violation  of  that  chapter  in  the  justices'  courts 
of  his  county,  during  the  year  1885,  and  subsequent  to  May  12th  of  that  year; 
and  the  question  is  what  is  to  be  done  with  that  money.  Of  the  other  three- 
fourths,  the  sum  of  $610  was  paid  to  the  informers,  and  $305  to  the  district 
attorney,  and  about  this  there  is  no  controversy. 

Section  636  was  amended  on  March  30,  1878,  and,  until  it  was  again 
amended  on  March  24,  1887,  in  so  far  as  it  related  to  the  disposition  of  moneys 
collected  for  fines,  reads  as  follows:  "One-half  of  all  moneys  collected  for 
fines  for  violation  of  the  provisions  of  this  chapter  shall  be  paid  to  informers, 
and  one-half  to  the  district  attorney  of  the  county  in  which  the  action  is 
prosecuted." 

Section  634  contained  no  provision  relating  to  the  moneys  collected  for  fines 
until  March  12;  1885,  but  it  was  then  amended,  the  amendment  taking  effect 
May  12th,  so  as  to  contain  the  following  provision:  "One-half  of  all  moneys 
collected  for  fines  for  violation  of  the  provisions  of  this  chapter  shall  be  paid 
to  the  informer,  one-quarter  to  the  district  attorney  of  the  county  in  which 
the  action  is  tried,  and  one-quarter  shall  be  paid  into  the  fish  commission  fund." 

It  is  claimed  for  the  appellant  that  section  636  must  control  as  to  the  dis- 
position of  the  money,  because  it  is  last  in  numerical  order,  and  there  is 
nothing  in  the  chapter,  apart  from  the  conflicting  provisions,  to  indicate  an 
intention  that  the  section  first  in  numerical  order  should  prevail ;  and  section 
4484  of  the  Political  Code  is  cited  as  decisive  of  the  question.  That  section 
provides  as  follows:  "If  conflicting  provisions  are  found  in  different  sections 
of  the  same  chapter  or  article,  the  provisions  of  the  sections  last  in  numerical 
order  must  prevail,  unless  such  construction  is  inconsistent  with  the  mean- 
ing of  such  chapter  or  article." 

There  can  be  no  question  that  the  four  Codes  constitute  but  one  statute, 
(section  4480,  Pol.  Code;  People  v .  Applegarth,  64  Cal.  229,)  and  that  if  the 
two  conflicting  sections  had  been  passed  at  the  same  time,  the  rule  invoked 
would  apply.  But  the  question  here  is,  does  that  rule  apply  where  the  sec- 
tions were  passed  at  different  times?  We  do  not  think  it  does.  It  is  an  old 
and  well-settled  rule  that  when  two  laws,  upon  the  same  subject,  passed  at 
different  times,  are  inconsistent  with  each  other,  the  one  last  passed  must 
prevail.  So  it  has  always  been  the  rule  that  when  different  provisions  of  a 
statute,  all  passed  at  the  same  time,  could  not  be  reconciled,  the  one  that 
came  last  in  point  of  position  must  prevail.  And  this  was  upon  the  theory 
that  effect  should  always  be  given  to  the  latest,  rather  than  to  an  earlier  ex- 
pression of  the  legislative  will,  presumption  being  that  the  latter  part  of  the 
statute  was  last  considered.  Section  4484  ought  not  to  be  so  construed  as  to 
change  these  old  and  well-established  rules,  unless  it  clearly  appears  that  at 
the  time  of  its  passage  such  was  the  legislative  intent.  We  are  unable  to  see 
anything  indicating  such  an  intent;  on  the  contrary,  the  section  seems  to  be 
only  the  plain  expression  of  what  was  already  well-established  law.  In  our 
opinion,  therefore,  section  634,  being  the  latest  expression  of  the  legislative 
will,  must  be  held  to  be  the  law,  and  must  control  as  to  the  disposition  of  the 
moneys  referred  to  therein. 

The  point  is  also  made  that  the  provision  of  section  634  for  the  disposition 
of  the  fines  collected  for  violations  of  that  chapter  is  unconstitutional,  be- 
cause that  subject  is  not  expressed  in  the  title  of  the  act.  The  act  is  entitled, 
"An  act  to  amend  an  act  entitled  'An  act  to  establish  a  Penal  Code,'  approved 
February  14,  1872,  by  amending  section  634,  relating  to  fish  and  gam*  M    In 
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People  v.  Parvin,  ante,  788,  (decided  August  23, 1887,)  this  court  had  under 
consideration  an  act  passed  by  the  legislature  entitled,  An  act  to  amend  sec- 
tion 3481  of  the  Political  Code."  It  was  objected  that  that  act  was  void  be- 
cause the  subject  of  the  act  was  not  expressed  in  its  title,  but  the  court  held 
the  title  sufficient  and  the  act  valid.  Upon  the  point  in  hand  that  case  is  de- 
cisive of  this. 
In  our  opinion  the  judgment  should  be  affirmed. 

We  concur;    Hayne,  C;  Foote,  C. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment is  affirmed. 
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Elmer  t?.  Gray  and  another.    (No.  12,063.) 

(Supreme  Court  of  California.    August  80, 1887.) 

GUABDrAN  AND  WARD— ALLOWANCE  FOR  SUPPORT  OF  WARD— POWBR  UNDER  WlLL. 

Where  the  same  persons  were  named  in  the  will  as  executors  and  guardians  of 
the  residuary  legatee,  and  the  will,  in  a  clause  giving  plaintiff  a  monthly  allowance 
during  her  life,  directed  the  "  executors"  to  expend  such  further  sums  for  her  care 
and  comfort  as  they  should  deem  necessary,  the  guardians,  after  their  discharge  as 
executors,  have  power  to  increase  the  allowance. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Sutter  county;  Phil.  W.  Keyser,  Judge. 

R.  D.  Clement,  for  appellant.  E.  A.  Davis  and  S.  J.  Stabler,  for  respondent. 

Foote,  C.  This  is  an  action  to  construe  a  will.  The  defendants  Gray  and 
Wilbur  were  nominated  in  the  will  the  executors  thereof,  and  the  guardians 
of  the  estate  of  the  testator's  child,  who  was  the  residuary  legatee.  The  plain- 
tin!  is  the  person  named  in  the  fifth  clause,  which  is  as  follows:  "Fifth.  I 
give  and  devise  to  my  sister,  Mary  Elmer,  now  of  San  Francisco,  Gal.,  the 
sum  of  $40  per  month,  from  the  date  of  my  death  during  her  natural  life;  and 
if  it  is  necessary  for  her  care  and  comfort,  I  will  and  direct  that  my  executors 
pay  to  her,  or  expend  for  and  on  her  behalf,  such  other  and  further  sums  as 
they  in  their  best  judgment  may  deem  meet  and  proper;  and  in  case  of  her 
death  to  give  her  a  decent  burial."  The  defendants  paid  this  sum,  together 
with  an  increase  of  $10,  until  the  distribution  of  the  estate  to  the  residuary 
legatee,  of  whose  estate  they  are  now  guardians  by  the  terms  of  the  will. 
They  now  doubt  whether  they  have  power  to  increase  the  allowance,  because 
the  above  clause  of  the  will  vests  the  discretion  in  them  as  "executors,"  and 
they  are  no  longer  executors  but  are  guardians.  We  think  they  have  the 
power.  The  leading  intention  of  the  testator  in  this  regard  was  to  make  a 
suitable  provision  for  his  sister  during  the  rest  of  her  life.  For  this  purpose 
he  gave  her  an  allowance  of  $40  per  month  "during  her  natural  life;"  and  be- 
cause he  could  not  foresee  what  her  needs  might  be  as  increasing  age  crept 
upon  her,  he  vested  a  discretion  in  certain  persons  to  increase  the  allowance 
if  they  thought  it  was  necessary.  The  word  "executors"  seems  to  us  to  have 
been  used  simply  as  a  designation  of  the  persons  who  were  to  exercise  the 
discretion,  and  not  as  a  limitation  of  the  time  in  which  it  was  to  be  exercised, 
and  it  is  unimportant  that  the  official  name  of  these  persons  has  been  changed. 

We  therefore  advise  that  the  judgment  be  reversed, and  the  cause  remanded 
for  farther  proceedings. 

We  concur:    Belcher,  C.  C. ;  Hayne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  further  proceedings. 
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Greehn  t>.  Shumway.    (No.  11,642.) 

(Supreme  Court  of  California.    August  30,  1887.) 

Appeal— Appkalablk  Order— Refusal  to  Act— Remedy. 

The  denial  by  a  trial  court,  after  final  judgment,  of  an  order  allowing  the  sher- 
iffs bill  of  expenditures  for  an  attachment  and  sale  in  the  action,  is  simply  a  re- 
fusal to  act,  and  therefore  not  appealable,  the  remedy,  if  any,  being  by  mandamus. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Lassen  county;  John  G.  Pbessley,  Judge. 
E.  V.  Spencer  and  /.  E.  Raker,  for  appellant.    Goodwin  &  Shinn,  for  re- 
spondent. 

Hayne,  C.  The  case  of  Shumway  v.  Leakey,  ante,  841,  (Just  decided,) 
was  an  action  under  section  4181  of  the  Political  Code,  to  recover  money  in 
the  sheriff's  hands,  which  he  had  refused  to  pay  over  to  the  party  entitled. 
No  order  had  been  made  fixing  the  amount  of  the  fees,  and  upon  that  ground 
it  has  just  been  decided  that  the  sheriff  was  not  entitled  to  retain  what  he 
claimed  as  his  fees  out  of  the  money  in  bis  hands.  Pending  the  trial  of  said 
case  the  sheriff  made  a  motion  for  an  order  allowing  his  fees.  Shumwav  (de- 
fendant in  the  attachment  suit  and  plaintiff  in  the  suit  above-mentioned)  ob- 
jected, "on  the  ground  that  such  proof  was  irrelevant,  and  that  the  court  had 
no  jurisdiction  to  hear,  or  settle,  or  allow  the  said  bill  of  expenditures  after 
the  same  had  been  paid.  The  said  objection  was  sustained,  and  the  motion 
denied  by  the  court.  To  which  ruling  counsel  for  said  sheriff  duly  excepted." 
The  sheriff  attempts  to  make  this  action  of  the  court  the  subject  of  an  appeal. 
If  the  court  had  acted  upon  the  application,  and  made  an  order  allowing  or 
disallowing  the  fees,  it  would  then  be  a  question  whether  such  order  was  ap- 
pealable. It  is  apparent,  however,  that  the  court  simply  refused  to  take  any 
action  in  the  matter,  one  way  or  the  other.  And  we  think  it.  clear  that  this 
"order"  is  not  appealable.  If  the  sheriff  has  any  remedy,  it  is  by  mandamus 
to  the  proper  court  to  take  action  in  the  matter.  The  "order"  not  being  ap- 
pealable, there  is  nothing  before  the  court. 

We  concur.    Belcher,  C.  C. ;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  pro- 
ceedings upon  attempted  appeal  are  dismissed. 


73  Cal.  271 

Grupe  t>.  Byers  and  another. 

{Supreme  Court  of  California.    August  30,  1887.) 

Homestead— Divorce— Conveyance  by  Husband  to  Wife. 

In  a  suit  for  the  foreclosure  of  a  mortgage,  executed  by  a  wife  upon  homestead 
property,  held,  that  a  deed,  signed  by  the  nusbnnd  alone,  conveying  to  his  wife  all 
his  interest  in  the  homestead,  made  subsequent  to  a  decree  of  divorce,  was  valid, 
and  divested  the  property  of  its  homestead  character. 

Department  2.  Appeal  from  superior  court,  San  Joaquin  county;  J.  G. 
Swinnerton,  Judge. 

This  suit  is  brought  against  the  defendants,  husband  and  wife,  for  the  fore- 
closure of  a  mortgage,  executed  by  the  wife  after  their  divorce.  Some  time 
previous  to  the  divorce  the  wife  had  made  a  selection  of  the  property  covered 
by  the  mortgage,  as  a  homestead,  and  executed  a  written  declaration  thereof 
for  the  joint  benefit  of  herself  and  husband.  The  decree  of  divorce  made  no 
disposition  of  the  homestead  property;  but,  subsequently  to  the  rendering  of 
the  decree,  the  husband  made  a  deed  of  the  same  to  his  wife,  which  was  signed 
by  himself  only,  and  thereafter  the  wife  executed  the  mortgage  in  question, 
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which  was  not  signed  by  the  husband.    The  defendants  claimed  that  the 
property  still  retained  its  homestead  character. 

Aug.  Muenter  and  W.  B.  Nutter,  for  appellant.  J.  C.  Byers,  for  respond- 
ent. /.  H.  Budd,  for  guardian  ad  litem.  Louttit,  Woods  <Sr  Levinsky,  amici 
curias. 

By  the  Court.  We  are  of  opinion  that  the  deed  to  the  wife  executed  by 
the  husband,  after  the  decree  of  divorce  in  this  case,  was  a  valid  one,  and  con- 
veyed all  the  interest  of  the  grantor.  The  mortgage  of  the  wife  was  therefore 
valid,  and  the  plaintiff  (mortgagee)  is  entitled  to  a  judgment  of  foreclosure. 
The  portion  of  the  judgment  appealed  from  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  and  on  such  new  trial  the  views  above  expressed  are 
to  be  followed.    Ordered  accordingly. 


73  Cal.  207 

OtTLLAHAN  V.  MORRI8EY.      (No.  11,893.) 

(Supreme  Court  of  California.    August  SO,  1887.) 

1.  Appeal — Judgment  by  Confession. 

Where  a  party  consents  to  the  entry  of  judgment  against  himself  he  cannot  appeal 
from  it;  or,  if  he  can,  can  be  heard  only  as  to  that  portion  to  which  he  did  not  con- 
sent. 

2.  Same— Jurisdictional  Amount— Costs. 

The  supreme  court  of  California  has  no  jurisdiction  of  an  appeal  involving  only 
the  question  of  costs  which  amount  to  less  than  $300. 

In  bank.  Appeal  from  superior  court,  San  Joaquin  county;  J.  G.  Swtn- 
nerton,  Judge. 

D.  8.  Terry,  F.  T.  Baldwin,  and  J.  C.  Campbell,  for  appellant.  Joseph 
H.  Budd,  for  respondent. 

By  the  Court.  The  plaintiff,  having  consented  to  the  entry  of  the  judg- 
ment against  himself,  cannot  appeal  from  it;  or,  if  he  can,  can  be  heard  only 
as  to  that  portion  to  which  he  did  not  consent.  That  in  this  case  is  at  the 
most  the  demand  for  costs,  which,  being  less  than  $300,  does  not  give  this 
court  jurisdiction.    The  appeal  must  be  dismissed.    So  ordered. 

McKikstrt,  J.,  expressing  no  opinion. 

73  Cal.  817 

Chandler  v.  People's  Bank.    (No.ll, 524.) 

(Supreme  Court  of  California.    August  31, 1887.) 

New  TbiaIt-Pboceedings  Below— Issues  to  be  Tbied. 

Where  a  new  trial  is  granted  on  the  ground  that  plaintiff  had  not  been  allowed  to 
show  that  certain  balances  were  of  an  interest-bearing  character,  it  is  not  the  duty 
of  the  court  below,  on  the  new  trial,  to  try  all  the  issues  anew,  but  it  may  confine 
the  testimony  to  the  issue  Improperly  decided. 

In  bank.  Appeal  from  superior  court,  Sacramento  county;  T.  B.  MoFar- 
land.  Judge. 

H.  O.  Beatty,  Beatty  <£  Benson,  and  A.  L.  Hart,  for  appellant.  Joseph 
McKenna  and  Freeman  &  Bates,  for  respondent. 

Br  the  Court.  In  the  above-entitled  cause  the  Judgment  and  order  ap- 
pealed from  are  affirmed,  for  the  reasons  given  by  department  1.  11  Pac. 
Kep.  791. 

Temple,  Thornton,  and  Sharpstein,  JJ.,  dissenting. 
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Weibold  v.  Davis. 

(Supreme  Court  of  Montana.    July  23,  1887.) 

1.  Mining  Claim—  Butte  City  Town-Site  Patent. 

The  town-site  patent  of  Butte  City  does  not  cover  the  mineral  ground  included 
within  the  limits  of  the  patent  in  controversy.  That  ground  is  expressly  reserved 
from  the  operations  of  the  patent  by  the  terms  of  the  patent  itself,  and  by  the  act 
of  congress.  The  exceptions  in  the  mineral  patent  are  unauthorized  by  law,  and 
void,  and  the  mineral  patent  conveys  a  perfect  title  to  the  surface  ground  in  con- 
troversy, to  which  defendants  have'  no  claim  whatever.  King  v.  Tliomas,  12  Pac. 
Rep.  865,  and  BuUe  City  Smoke-House  Lode  Oases,  12  Pac  Hep.  858,  followed. 

2.  Same— Town-Site  and  Mineral  Patents. 

Where  lands,  included  in  a  town-site  patent,  are  covered  by  a  mineral  patent,  it 
is  not  competent,  in  an  action  of  ejectment,  brought  by  the  holder  of  the  mineral 
patent  against  the  claimants  under  the  town-site  patent,  to  show  by  extrinsic  evi- 
dence that  the  lands  are  not  mineral  in  their  character. 

3.  Same— Running  of  Statute  of  Limitations— Issue  of  Patent. 

The  statute  of  limitations  cannot  run  against  a  mining  claim  until  the  patent 
thereto  has  been  issued,  any  state  or  territorial  legislation  to  the  contrary  not  with- 
standing. 

Appeal  from  Second  district,  Silver  Bow  county. 

Knowles  &  Forbes,  for  appellant.    Thomas  L.  Napton,  for  respondent. 

Bach,  J.  It  is  conceded  that  the  questions  for  review  in  this  case  are 
identical  with  those  heretofore  decided  by  this  court  in  the  case  of  King  v. 
Thomas,  6  Mont.  409,  12  Pac.  Rep.  865.  Accordingly,  and  on  the  authority 
of  that  case,  the  judgment  and  order  denying  a  motion  for  a  new  trial  are 
affirmed,  with  costs. 


Sowders  and  others  v.  State. 

(Supreme  Court  of  Kansas.    September  9,  1887.) 

Bastardy — Bond  fob  Appearance — Undertaking  to  Perform  Judgment. 
The  bond  prescribed  by  Comp.  Laws  Kan.  1885,  c.  47,  §  5,  to  be  given  before 
the  justice  in  bastardy  proceedings,  conditioned  that  the  defendant  will  appear 
at  the  next  term  of  the  district  court  to  answer  such  complaint,  and  not  depart 
without  leave,  and  abide  the  judgment  and  orders  of  such  court,  is  simply  a 
recognizance,  which  is  discharged  by  the  appearance  and  surrender  of  the  de- 
fendant, and  not  an  undertaking  to  perform  the  judgment 

Error  from  superior  court,  Shawnee  county;  W.  C.  Webb,  Judge. 

Action  on  bond.  One  George  Sowders  was  arrested  and  brought  before  a 
magistrate  on  a  charge  of  bastardy.  On  examination  he  was  adjudged  to  be 
the  father  of  a  bastard  child,  and  gave  bond  for  his  appearance  at  the  district 
court;  plaintiffs  in  error  being  sureties  thereon.  On  trial  Sowders  was  ad- 
judged guilty  and  ordered  to  pay  $700,  and  in  default  of  security  was  commit- 
ted to  jail.  While  said  Sowders  was  in  jail,  this  action  was  brought  on  the 
bond  given  before  the  justice. 

Overmeyer  &  Safford,  for  plaintiffs  in  error.  Charles  Curtis  and  Wm.  R. 
Hazen,  for  defendant  in  error. 

Per  Curiam.  The  law  of  this  case  has  been  settled  by  the  decision  in  Mc- 
Qarry  v.  State,  ante,  491.  The  record  before  us  sufficiently  shows  that  the 
defendant  below  voluntarily  appeared  and  surrendered  himself  into  the  cus- 
tody of  the  court,  as  required  by  section  13  of  the  act  relating  to  illegitimate 
children ;  and  therefore  it  fully  appears  that  no  breach  of  the  recognizance  or 
bond  has  taken  place.  McQarry  v.  State,  supra.  The  judgment  of  the  dis- 
trict court  must  be  reversed,  and  the  case  will  be  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  herein  expressed. 

(All  the  justices  concurring.) 
v.l4p.no.l6— 55 
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McDonald  t>.  Mackenzie  and  others. 
{Supreme  Court  of  Oregon.     May  24,  1887.) 

1.  Sbt-Opp—  Individual  and  Partnership  Debts. 

Where  plaintiff  sold  a  quantity  of  wheat  to  C.  and  M.,  who  were  copartners,  all 
three  agreeing  that  a  promissory  note  owing  by  plaintiff  to  C.  should  be  applied  as 
part  payment,  and  subsequently  C.  assigned  the  note,  after  maturity,  to  a  third 
party,  the  price  of  the  wheat  may  be  set  off  against  the  note  in  the  hands  of  such 
third  party. 

2.  Saiir. 

Where  both  members  of  a  partnership  agree  that  a  debt  owing  to  one  of  them 
may  be  applied  in  part  payment  of  a  demand  existing  against  the  partnership,  the 
individual  debt  is  subject  to  a  set-off  of  the  partnership  debt. 

3.  Equity— Decree  upon  Claim  Subject  to  Set-Off— Restraining  Execution. 

Where  a  defendant  has  obtained  a  decree  upon  a  note  and  mortgage,  which  note 
was  subject  in  his  hands  to  a  counter-claim  against  his  assignor,  who  is  insolvent, 
the  court  in  which  the  decree  was  rendered  may  entertain  an  original  bill  to  re- 
strain its  enforcement 

Appeal  from  circuit  court,  Umatilla  county ;  Luther  B.  Ison,  Judge, 
L.  B.  Cox,  for  appellant.    /.  /.  Ballery,  for  respondent. 

Lord,  C.  J.  In  substance,  the  facts  are  these:  The  defendants  Macken- 
zie and  Cavanaugh  are  copartners.  On  the  twenty-first  day  of  June,  1882, 
the  plaintiff,  McDonald,  became  indebted  to  the  defendant  Cavanaugh  upon  a 
certain  promissory  note,  whereby  he  agreed  to  pay  to  the  order  of  the  said 
Cavanaugh  a  sum  therein  named,  etc.,  and  secured  the  same  by  a  mortgage. 

On  the day  of  March,  1884,  the  defendants  Mackenzie  &  Cavanaugh, 

as  partners,  were  indebted  to  the  plaintiff,  McDonald,  in  a  sum  largely  in  ex- 
cess of  said  note,  and  which  arose  out  of  a  sale  of  wheat  by  plaintiff  to  them, 
whereby  it  was  then  agreed,  as  a  part  of  that  transaction,  by  the  defendant 
Cavanaugh,  as  the  payee  of  the  note,  and  the  firm  of  Mackenzie  &  Cavanaugh, 
as  partners,  with  this  plaintiff,  that  the  said  note  should  be  taken,  allowed, 
and  satisfied,  as  part  payment  for  said  wheat,  and  the  note  delivered  to  the 
plaintiff;  but  the  defendant  Cavanaugh  neglected  so  to  do,  but  assigned  said 
note  to  the  defendant  Smith,  after  its  maturity;  that  the  plaintiff  has  ob- 
tained a  Judgment  against  the  defendants  Mackenzie  &  Cavanaugh,  who  are 
now  insolvent  and  out  of  the  state,  and  that  the  defendant  Smith  has  com- 
menced suit,  and  since,  it  is  alleged  by  way  of  supplemental  complaint,  ob- 
tained a  decree  upon  said  note  and  mortgage  so  assigned  to  him  after  its  ma- 
turity, and  had  execution  issued,  and  caused  the  sheriff  to  levy  upon  the 
property  of  the  plaintiff,  etc.,  and,  unless  restrained,  will  sell  the  same,  to  the 
irretrievable  injury  of  the  plaintiff,  who  therefore  prays  that  the  defendant 
Smith  be  perpetually  enjoined  from  the  enforcement  of  said  decree,  and  that 
the  same  be  set  off  against  the  amount  of  the  judgment  due  the  plaintiff  from 
the  defendants  Mackenzie  &  Cavanaugh,  and  that  the  said  Smith  be  required 
to  surrender,  or  that  said  note  be  canceled,  etc.  The  defendant  Smith  de- 
murred to  the  complaint,  which  was  sustained,  and,  the  plaintiff  declining  to 
plead  further,  on  motion  the  decree  from  which  this  appeal  is  taken  was 
entered. 

From  this  statement  of  the  facts  it  is  manifest  that  the  main  object  of  this 
suit  is  to  secure  set-off,  or  what  is  in  the  nature  of  a  set-off,  between  the  judg- 
ment rendered  in  the  said  action  of  law  in  favor  of  the  plaintiff,  and  against 
the  defendants  Mackenzie  &  Cavanaugh,  as  copartners,  and  a  judgment  ren- 
dered upon  a  decree  in  equity  in  favor  of  the  defendant  Smith,  and  against 
the  plaintiff,  upon  the  note  secured  by  mortgage,  executed  by  the  plaintiff  to 
Cavanaugh,  and  by  him  assigned  to  the  defendant  Smith  after  maturity,  in 
the  manner  and  under  the  circumstances  already  referred  to.  It  is  insisted 
by  counsel  for  the  defendant  Smith,  in  support  of  the  demurrer,  that  the  corn- 
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plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  suit,  for  the  rea- 
son that  the  matter  alleged  would  have  been  no  defense  to  the  original  suit  of 
Smith  v.  McDonald,  as  it  does  not  constitute  matter  of  counter-claim,  set-off, 
or  recoupment,  or  any  equitable  defense.  The  basis  of  his  contention  is  that 
neither  at  law  nor  in  equity  can  a  debt  due  one  member  of  a  firm  be  offset 
against  the  joint  debt  of  a  partnership,  nor  can  such  joint  indebtedness  be 
offset  against  the  assignee,  for  value  of  a  debt  due  one  of  the  partners.  It  is 
true  that  a  separate  debt  cannot  ordinarily  be  set  off  against  a  joint  debt,  nor 
a  joint  debt  against  a  separate  debt,  but  special  circumstances  may  occur 
which  in  equity  will  justify  such  an  interposition.  "  Where  there  is  an  agree- 
ment," said  Hemphill,  C.  J.,  "that  a  separate  may  be  discounted  against  a 
joint  debt,  or  conversely,  or  where  it  appears  that  a  joint  credit  was  given  on 
account  of  a  separate  debt,  and  also  under  other  equitable  circumstances  not 
necessary  to  be  enumerated,  the  debts,  though  not  mutual  or  in  the  same  right, 
will  be  allowed  to  be  interposed  against  each  other."  Henderson  v.  Qilliam, 
12  Tex.  74:  Story,  Eq.  Jur.  §  1437,  and  notes.  While,  therefore,  a  debt  due 
from  one  partner  cannot  be  set  off  against  a  debt  due  the  firm,  (  Williams  v. 
Brimhall,  13  Gray,  462,)  even  though  so  agreed  with  such  partner,  (Evernghim 
v.  Ensworth,  7  Wend.  326;  Rogers  v.  Batehelor,  12  Pet.  221,)  yet  it  may  be 
done  if  the  other  partners  knowing  of  such  agreement  have  assented  thereto. 
Eaves  v.  Henderson,  17  Wend.  191;  Horner  v.  Wood,  11  Cush.  62.  But  it  is 
said  that  a  party  who  takes  a  note  for  value  after  maturity,  acquires  it  sub- 
ject to  such  equities  only  as  are  connected  with,  or  inhere  in,  the  paper,  but 
exempt  from  all  equities  arising  out  of  independent  and  collateral  transac- 
tions; that  under  the  law-merchant  the  note  in  question  passed  to  the  defend- 
ant Smith  exempt  from  all  right  of  set-off  on  account  of  independent  transac- 
tions between  the  original  parties,  which  are  not  properly  equities.  This  is 
undoubtedly  the  English  rule  upon  the  subject.  Burrough  v.  Moss,  10  Barn. 
&  C.  558;  Whitehead  v.  Walker,  10  Mees.  &  W.  698.  See,  also,  Story,  Bills, 
220;  Daniel,  Neg.  Inst.  §§  1435-1437.  It  is  thought,  however,  that  the  Eng- 
lish rule  does  not  prevail  very  generally  in  this  country,  although  there  is  a 
conflict  of  decisions.  Daniel,  Neg.  Inst.,  supra,  and  authorities  cited  in  note; 
Wat.  Set-Off,  §  279,  and  notes.  The  decisions  adverse  to  the  English  rule 
proceed  on  the  ground  that  a  bill  or  note  indorsed  after  it  becomes  due  is  taken 
by  an  indorsee  with  notice  on  its  face  that  it  is  discredited,  and,  therefore, 
subject  to  all  payments  and  offsets  in  the  nature  of  payments.  Not,  as  Cress- 
well,  J.,  said,  "that  he  takes  the  bill  subject  to  all  its  equities,"  (Sturte- 
vant  v.  Ford,  4  Man.  &  G.  106,)  but  Btibject  to  all  equities  between  the  prior 
parties.  But  it  is  not  perceived  how  under  the  facts  the  operation  of  the 
English  rule  can  exclude  such  a  defense  or  equity.  In  Burrough  v.  Moss, 
supra,  Parke,  B.,  said:  "If  there  is  an  agreement,  either  expressed  or  im- 
plied, affecting  the  note,  that  is  an  equity  which  attaches  upon  it,  and  is 
available  against  any  person  who  takes  it  when  overdue."  And  in  Oulds  v. 
Harrison,  28  Eng.  Law  &  Eq.  524,  the  same  distinguished  jurist  said:  "It 
must  be  considered  as  entirely  settled  by  the  case  of  Burrough  v.  Moss  that 
the  indorsee  of  an  overdue  bill  takes  it  subject  to  all  the  equities  that  attach  to 
the  bill  itself  in  the  hands  of  the  holder  when  it  was  due;  as,  for  instance, 
payment  or  satisfaction  of  the  bill  itself  to  such  holder.  But  the  indorsee 
does  not  take  it  subject  to  the  claim  arising  out  of  collateral  matters.  There 
are  cases  where  the  bill  has  been  paid,  or  where  the  lien  has  been  created  on 
the  bill  in  the  hands  of  the  holder,  at  the  time  it  is  due.  In  that  case,  the 
subsequent  taker  of  the  bill  must  take  it  subject  to  repayment,  or  right  of 
action,  or  that  lien,  whatever  it  may  be,  but  the  indorsee  does  not  take  it 
subject  to  the  claim  arising  out  of  collateral  matter.  The  notice  of  the  ex- 
istence of  the  set-off  to  the  holder  of  the  bill,  at  the  time  it  was  due,  makes 
no  difference,  as  was  settled  in  the  case  of  Whiteham  v.  Walker,  10  Mees.  & 
W.  696,  unless,  indeed,  express  notice  was  given  by  the  party  liable,  and  evi- 
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dence  of  an  acquiescence,  such  as  would  amount  to  proof  of  an  agreement  to 
let  in  the  set-off,  assented  to  by  both  parties;  and  then  it  would  be  in  satis- 
faction of  the  bill,  and  depend  entirely  upon  the  statute  itself."  In  lloblnxon 
v.  Lyman,  10  Conn.  34,  in  which  it  is  supposed  the  English  rule  was  followed, 
the  court,  through  Church,  J.,  said:  "There  was  no  infirmity,  no  illegality, 
nor  legal  nor  equitable  defense  existing  against  the  note  in  question,  while  it 
remained  in  the  hands  of  Moore,  the  payee,  growing  out  of  the  existence  of 
the  note  due  to  Fatten  &  Russell.  There  was  no  agreement  between  the 
original  parties  to  the  note  before  its  transfer,  that  the  defendants  should  pay 
to  Patten  &  liussell  their  note,  and  have  an  application  thereof  upon  the  note 
in  question.  Indeed,  there  was  no  connection,  either  in  fact  or  by  agreement 
of  parties,  between  the  note  in  dispute  and  the  debt  due  to  Patten  &  Hussell. 
If  payment  had  been  made,  either  partially  or  in  full ;  if  there  had  been  a 
failure  or  fraud  in  the  consideration  of  the  note,  or  any  illegality  therein;  or 
if  there  had  been  any  agreement  between  the  parties  affecting  the  note,  be- 
fore it  was  transferred  to  the  plaintiff, — these  and  other  matters  which  might 
be  suggested  would  have  created  such  an  infirmity,  defense,  or  equity,  as 
would  have  attached  to  the  note  in  the  hands  of  the  plaintiff."  See,  also, 
Britton  v.  Bishop,  11  Vt.  70;  Armstrong  v.  Noble,  55  Vt.  431;  Haley  v. 
Congdon,  56  Vt.  67;  Threlkeld  v.  Dobbin*,  45  Ga.  145;  Miller  v.  Florer,  15 
Ohio  St.  149;  Farrington  v.  Bank,  39  Barb.  646. 

It  must  be  clear,  then,  that  a  maker  and  a  payee  of  a  note  may,  by  an  agree- 
ment made  before  its  transfer,  provide  in  any  legitimate  way  for  its  payment, 
which,  if  acted  upon  and  performed  before  such  transfer,  will  operate  as  a 
payment  or  satisfaction  of  such  note.  Such  an  agreement  between  the  parties 
before  its  transfer,  when  carried  out,  affects  directly  the  note,  and  whoever 
thereafter  takes  such  overdue  note,  takes  it  subject  to  the  highest  equity, — the 
equity  of  payment.  Now,  the  payee  of  the  note  in  question  promised  and 
agreed  with  the  maker,  the  firm  of  which  the  payee  was  a  member  consent- 
ing to  the  arrangement,  at  the  time,  and  as  a  part  of  the  transaction  for  the 
purchase  and  sale  of  a  lot  of  wheat  to  the  firm,  that  the  said  note  should  be 
allowed  and  taken  as  part  payment  for  said  wheat,  and  that  in  accordance 
with  that  agreement  the  wheat  was  delivered,  and  the  firm  became  indebted 
to  the  plaintiff  in  an  amount  largely  in  excess  of  said  note.  The  object  of 
this  agreement  was  plainly  to  liquidate  the  note,  and  operate,  when  executed, 
in  the  payment  or  extinguishment  of  the  note.  In  Eaves  v.  Henderson,  17 
Wend.  192,  it  was  held  that  an  agreement,  made  after  the  giving  of  a  note, 
that  a  debt  contemplated  to  be  contracted  by  the  payee  with  a  third  person 
should  be  allowed  in  payment  of  the  note,  is  a  valid  agreement,  and  the  debt, 
when  contracted,  may  be  shown  in  payment  of  the  note  under  the  general  is- 
sue. Co  wen,  J.,  said:  "An  agreement  to  apply  a  subsequent  account  to  be 
run  up  by  the  plaintiff  with  Nicholls,  or  ivith  him  and  his  partner,  the  ac- 
count after  war  <L  being  made,  and  that,  too,  as  here,  with  the  assent  of  the 
partner,  would  inure  as  payment,  beyond  all  doubt,  and  come  in  as  such 
under  the  general  issue.  Kinnerley  v.  Hossack,  2  Taunt.  170;  Roper  v. 
Bumford,  3  Taunt.  76.  And  an  agreement  to  apply  a  distinct,  independent, 
precedent  debt,  the  agreement  having  been  made  after  the  note  given,  has 
recently  been  held  also  to  operate  as  payment.  Gardiner  v.  Callender,  12 
Pick.  374."    € 

In  the  case  in  hand  the  note,  however,  instead  of  being  delivered  to  the 
plaintiff,  as  was  agreed,  was  transferred,  under  the  circumstances  of  insolv- 
ency as  alleged,  after  its  maturity,  to  the  defendant  Smith,  who  is  also  insolv- 
ent. Now,  if  the  note  was  paid,  it  being  overdue  when  transferred,  he  took 
it  subject  to  an  infirmity  or  equity  which  attached  to  the  note  itself,  as  pay- 
ment, in  his  hands.  It  being  overdue,  its  face  gave  him  notice  of  its  dis- 
honor when  transferred,  and  he  took  it  subject  to  the  same  defenses  as  if  it 
had  regained  in  the  hands  of  the  payee.    Cavanaugh,  certainly,  could  not 
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admit  the  facts  of  that  agreement,  and  the  payment  effected  under  it,  and 
maintain  an  action  on  the  note;  nor,  certainly,  can  his  assignee,  who,  as  to 
such  an  equity  or  defense,  stands  in  his  shoes.  He  takes  it  with  notice — for 
so  the  law  intends — of  such  equity  or  defense,  and  is  chargeable  with  that 
defense  in  his  hands.  Said  Tilghman,  C.  J.:  "The  counsel  for  the  plaintiff 
concede  that  if  the  holder  receive  the  note,  knowing  that  payments  had  been 
made,  he  shall  allow  these  payments.  And  why?  Because  it  would  be 
fraudulent  not  to  do  so.  But  if  actual  notice  will  affect  the  holder,  so  also 
will  implied;  because  the  consequences  of  actual  and  implied  notice  are  the 
same.  Now,  if  a  man  receive  a  note  under  circumstances  calculated  to  ex* 
cite  suspicion,  he  ought  to  make  further  inquiry,  and,  if  he  does  not,  he  takes 
upon  himself  the  knowledge  of  all  the  material  facts.  One  of  the  circum- 
stances which  have  been  held  sufficient  to  excite  suspicion,  is  the  note  being 
overdue.  Before  the  day  of  payment,  it  is  to  be  presumed  that  payment  will 
be  punctually  made.  The  note  passes  from  hand  to  hand  on  that  presump- 
tion and  its  credit  is  entire.  But  not  being  paid,  it  appears  on  the  face  of  the 
note  that  faith  hath  been  broken,  or  that,  for  some  latent  cause,  it  is  question- 
able whether  payment  ought  to  be  made."  Cromwell  v.  Arrott,  1  Serg.  &  B. 
182.  The  assignee  can  always  go  to  the  debtor  or  the  maker  of  the  note,  which 
is  then  overdue,  and  ascertain  whether  it  is  paid,  or  what  claims  he  may  have 
against  it,  before  purchasing  it.  If  he  neglect  to  take  these  precautions,  or, 
perhaps,  is  not  desirous  of  knowledge  upon  the  subject,  he  need  not  complain 
of  the  consequences  with  which  the  law  charges  him. 

It  is  next  objected  that  the  bill  is  an  original  one  to  enjoin  a  decree  of  the 
same  court.  There  is  no  doubt  but  the  authorities  are  somewhat  conflicting 
and  not  wholly  reconcilable  on  this  subject.  None  of  the  authorities  referred 
to  by  counsel  for  the  defendant  Smith,  with  the  exception  of  Dyckman  v. 
Kernachan,  2  Paige,  26,  since  expressly  overruled  by  Railroad  Co,  v.  Ramsey, 
45  N.  Y.  637,  are  in  point  as  to  this  question.  The  case  is  qui  te  different  when 
a  court  undertakes  by  injunction  to  restrain  or  interfere  with  the  proceedings 
of  another  court  of  like  jurisdiction.  In  a  proper  case,  we  are  inclined  to 
think  that  a  court  of  equity  may  entertain  an  original  bill  to  enjoin  the  execu- 
tion of  its  own  decrees,  (Montgomery  v.  Whitworth,  1  Tenn.  Ch.  174;  Anderson 
v.  Afullenix,  5  Lea,  288;  1  High,  Inj.  §  270;)  and  as  at  present  advised  must 
reverse  the  decree  and  remand  the  cause. 


Puget  Sound  Iron  Co.  t>.  Lawrence. 

[Supreme  Court  of  Washington  Territory,    July  25,  18S7.) 
Master  and  Servant— Negligent  Use  of  Defective  Appliances. 

In  an  action  by  an  employe  for  damages  for  personal  injuries,  caused  by  the  neg- 
ligence of  his  employer  in  using  defective  appliances,  where  there  is  prima  fade 
proof  of  the  negligence  charged,  an  instruction  "  that  to  overcome  such  prima  facie 
evidence  of  negligence  the  burden  oi  proof  is  upon  defendant,  and  unless  the  de- 
fendant establish,  by  a  clear  preponderance  of  evidence,'1  the  exercise  of  proper 
care,  he  is  guilty  of  negligence,  is  erroneous. 

Error  to  district  court,  Third  judicial  district,  Port  Townsend. 
/.  R,  Lewis,  Jacobs  &  Jenner,  and  Bradshaw  &  Sachs t  for  plaintiff  in  er- 
ror.    Burke  &  Holler,  for  defendant  in  error. 

Allyn,  J.  The  plaintiff  in  court  below  was  an  employe  of  appellant,  the 
Puget  Sound  Iron  Company.  In  the  course  of  his  employment  he  was  assist- 
ing in  the  removal  of  an  engine  bed-plate  up  an  incline.  For  this  purpose  a 
4J-inch  manilla  rope  was  used,  with  blocks,  pulleys,  etc.  The  rope  broke, 
from  some  hidden  defect,  when  the  bed-plate  was  about  two-thirds  of  the  way 
up  the  incline,  and  the  bed-plate  thus  relieved,  descended,  injuring  one  of 
plaintiff's  arms.    There  was  evidence  tending  to  show  this  rope  to  have  been 
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sufficiently  an  *  properly  tested,  and,  on  the  other  hnad,  evidence  tending 
to  show  that  this  had  not  been  thoroughly  or  sufficiently  done,  and  that 
the  defect  should  have  been  seen  through  discoloration,  etc.  The  jurv 
found  for  the  plaintiff. 

It  is  claimed  that  the  court  erred  in  severaf  instructions,  excepted  to  at  the 
time;  but  we  think  it  sufficient  to  consider  only  the  sixth  instruction,  and,  in 
fact,  no  considerable  stress  seems  placed  on  the  others.  The  sixth  instruc- 
tion, given  at  request  of  plaintiff's  counsel,  and  excepted  to  by  defendant,  is 
as  follows:  "The  fact  that  the  rope  was  broken  in  the  performance  of  the 
work  in  question  is  of  itself  prima  facie  evidence  that  the  defendant  did  not 
use  reasonable  care  or  diligence  in  the  selection  and  use  of  the  rope,  blocks, 
and  apparatus  in  question,  and,  to  overcome  such  prima  facie  evidence  of 
negligence,  the  burden  of  proof  is  upon  the  defendant  corporation;  and  unless 
the  defendant  establish,  by  a  clear  preponderance  of  the  evidence,  that  before 
said  rope,  blocks,  and  apparatus  were  used  for  the  work  in  question,  the  de- 
fendant* through  its  agents,  used  every  available  and  ordinary  means  to  as- 
certain any  defects  there  might  be  in  the  rope,  blocks,  and  apparatus,  then 
you  must  find  that  the  defendant  was  guilty  of  negligence;  and  if  the  plain- 
tiff was  injured  by  such  negligence,  and  was  not  in  fault,  you  must  find  a 
verdict  for  the  plaintiff."  The  rule  thus  announced  as  to  care  and  diligence, 
in  such  a  case,  we  find  no  fault  with;  but  to  go  further,  as  herein,  and  say, 
in  effect,  "the  burden  of  proof  is  then  upon  the  defendant  to  establish  by  a 
clear  preponderance, "  is  certainly  not  correct,  and  a  very  dangerous  use  of 
terms.  The  presumption  first  stated  made  it  incumbent  upon  the  defendant 
to  satisfactorily  explain,  as  the  jury  should  have  been  told;  but  they  might 
naturally  infer,  and  doubtless  did,  that  the  "burden  of  proof"  was  shifted. 
More  than  this,  the  defendant,  it  is  said,  must  do  this  by  a  clear  preponder- 
ance, etc.  It  was  held  in  a  late  case,  an  instruction,  "unless  the  preponder- 
ance of  evidence  clearly  shows, "  was  erroneous,  the  word  "clearly"  being  cal- 
culated to  lead  the  jury  to  believe  that  something  more  than  a  mere  prepon- 
derance was  necessary.  Prather  v.  Wilkins,  4  8.  W.  Rep.  252.  The  remain- 
ing portion  of  the  instruction  is,  perhaps,  equally  objectionable,  in  requiring 
the  defendant  to  use  "every  available  means,"  etc.,  clearly  implying  an  ex- 
amination and  test  of  much  more  than  the  "usual  and  ordinary"  character. 

For  these  reasons,  we  think  the  instruction  would  almost  certainly  mislead 
the  jury,  and  the  cause  is  therefore  reversed,  a  new  trial  granted,  and  the 
cause  remanded  for  further  proceedings. 

We  concur:    Turner,  J. ;  Langford,  J. 

Jones,  C.  J.  I  concur  in  the  conclusion  to  which  my  Brother  Allyn  has 
arrived,  upon  the  ground  that  the  instruction  quoted  by  him  is  erroneous  in 
law.  That  instruction  recognizes  the  rule  that  the  burden  of  proof  was  upon 
the  plaintiff  below  to  establish  the  fact  that  the  injury  resulted  from  the  negli- 
gence of  the  defendant.  The  error  exists  in  the  latter  part  of  the  instruction, 
where  it  is  held  that,  plaintiff  having  made  &  prima  facie  case,  it  then  devolves 
upon  the  defendant  to  overcome  the  cause  so  made,  "by  a  clear  preponderance 
of  the  evidence,"  whereas,  if  the  evidence,  when  all  received  and  considered, 
did  not  leave  a  preponderance  in  favor  of  the  plaintiff,  the  defendant  was  en- 
titled to  a  verdict.  I  concur  in  the  criticism  of  Justice  Allyn,  upon  the  lan- 
guage of  the  tenth  instruction.  The  fourth  instruction  is,  perhaps,  errone- 
ous, in  this:  "When  an  employe  is  suddenly  ordered  to  do  an  unusually  dan-* 
gerous  thing,  he  is  not  required  or  expected  to  .deliberate  upon  the  danger," 
etc.  The  intention  was,  doubtless,  to  instruct  the  jury  that,. in  a  case  of  sud- 
den and  unexpected  danger,  an  order  being  given  by  the  master,  requiring 
instant  execution  by  the  servant,  deliberation  by  him  as  to  the  danger  would 
not  be  required  or  expected  in  order  to  free  him  from  negligence.     This  would 


Digitized  by 


Google 


Nev.]  REESE  V.  KINKBAD.  871 

have  little  to  do  with  the  suddenness  of  the  order,  but  would  arise  from  the 
fact  that  the  danger  was  not  such  as  might  be  reasonably  anticipated,  and 
was,  in  fact,  unforeseen,  and  must  be  met  by  promptness  in  obeying  the  mas- 
ter's order.  The  evidence  is  not  reported  to  us,  and  consequently  we  are  un- 
able to  say  that  this  instruction,  as  given,  would  actually  mislead  the  jury. 
The  tenth  instruction  may  or  may  not  be  obnoxious  to  the  criticism  here  urged 
against  it.  That  depends  upon  the  evidence  and  the  remainder  of  the  charge, 
and  as  that  is  not  set  forth  in  the  brief,  we  are  not  able  to  say  that  this  in- 
struction is  erroneous.    There  is  no  error  upon  its  face,  and  none  is  shown. 


Reese  t>.  Ktokead  and  others.     (No.  1,263.) 
(Supreme  Covrt  of  Nevada.    September  10,  1887.) 

1.  Pleading — Defense  of  Fraud — Sufficiency  on  Appeal. 

In  an  action  against  the  vendee  to  enforce  a  vendor's  lien,  defendant  pleaded 
"that  said  conveyance  was  not  made  for  any  good  or  valuable  consideration,  but 
with  intent  and  for  tbe  express  purpose  to  hinder,  delay,  and  defraud  the  credit- 
.  ors  "  of  the  vendor.  The  plain  tin  failed  to  object  to  the  sufficiency  of  the  plea  of 
fraud,  and  at  tbe  trial  evidence  was  admitted  to  tbe  effect  that  the  plaintiff  at  the 
time  of  making  tbe  conveyance  was  largely  indebted  ;  also  other  and  conflicting 
evidence  upon  the  question  of  fraud  between  the  parties.  Held,  that  no  objection 
having  been  made  to  the  sufficiency  of  the  plea  of  fraud,  it  was  sufficient  to  sustain, 
under  the  evidence,  the  court's  finding  that  the  conveyance  was  fraudulent. 

2.  Appeal— Review— Exceptions  must  be  Taken  Below. 

Where  no  exceptions  are  taken  to  the  rulings  of  the  court  below,  the  appellate 
court  will  not  consider  the  error. 

Appeal  from  district  court,  Washoe  county;  W.  M.  Boakdman,  Judge. 
Wm.  Webster,  for  appellant.    Clarke  tfc  King,  for  respondent. 

Leonard,  C.  J.  This  is  an  appeal  from  an  order  denying  plaintiff's  mo- 
tion for  a  new  trial  in  an  action  to  enforce  an  alleged  vendor's  lien.  Defend- 
ant Kinkead  is  the  executor  of  the  last  will  and  testament  and  estate  of  R. 
H.  Crocker,  deceased,  the  grantee  mentioned  in  the  deed  of  conveyance,  and 
the  other  defendants  are  legatees  and  heirs  at  law  of  said  Crocker,  deceased, 
who  claim  an  interest,  in  the  real  estate  upon  which  the  lien  is  claimed.  In 
the  answer  it  is  alleged  that  "said  conveyance  was  not  made  for  any  gootf  or 
valuable  consideration,  but  with  intent  and  for  the  express  purpose  to  hin- 
der, delay,  and  defraud  the  creditors  of  the  said  Philip  lieese.  of  their  lawful 
suits,  debts,  and  demands,  at  the  time  due  and  owing  by  the  said  Reese.  De- 
fendant further  avers  that,  at  the  time  said  conveyance  was  made,  it  was  upon 
the  express  agreement  that  said  R.  H.  Crocker  should  not  pay  any  sum  of 
money  in  consideration  thereof. " 

1.  The  first  assignment  of  error  is  that  "the  court  erred  in  admitting  tub 
letter  offered  by  the  defendant,  over  the  objection  of  the  plaintiff."  The  let- 
ter was  from  R.  H.  Crocker  to  Phillip  Reese,  and  it  was  offered  in  support  of 
the  assertion  in  the  answer,  and  one  of  the  defenses  in  the  case,  that  the  con- 
veyance by  Reese  to  Crocker  was  made  for  the  purpose  and  with  the  intent 
to  hinder,  delay,  and  defraud  the  creditors  of  said  Reese.  Counsel  for  plain- 
tiff objected  to  the  introduction  of  the  letter  for  the  purpose  of  showing  fraud 
between  Crocker  and  Reese,  on  the  ground  that  no  issue  had  been  made  ox 
tendered  on  that  ground;  that  no  allegation  in  the  answer  presented  or  ten- 
dered an  issue  upon  any  question  involving  fraud  in  the  execution  of  the  deed 
by  Reese  to  Crocker;  that  the  answer,  in  substance,  recited,  the  statute  on  the 
subject  of  fraud,  without  pleading  any  fact  showing  fraud  between  said 
Crocker  and  Reese.  The  court  overruled  plaintiff's  objections,  and  the  letter 
was  admitted  in  evidence.  No  exception  was  taken  to  the  court's  ruling,  and 
it  follows,  therefore,  that  we  cannot  consider  the  alleged  error. 
.   2.    The  finding  of  f raud,  and  the  entry  of  judgment  in  favor  of  defendants 
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on  the  ground  of  fraud,  are  also  assigned  as  errors,  for  the  reasons  stated 
above,  against  the  admission  of  the  letter  in  evidence,  and  the  further  reason 
that  there  was  no  evidence  showing,  or  tending  to  show,  that  the  plaintiff 
was  in  debt  at  the  time  of  his  conveyance  to  Crocker,  with  the  exception  of 
the  demands  upon  which  Crocker  was  liable  as  surety  for  Reese.  It  is  un- 
doubtedly the  general  rule  that  the  findings  and  judgment  of  the  court  must 
be  warranted  by  the  pleadings;  but  it  does  not  follow,  necessarily,  that  the 
pleadings  in  this  case  do  not  justify  the  findings  and  judgment,  even  though 
a  demurrer  to  the  answer  setting  up  fraud  ought  to  have  been  sustained,  if 
one  had  been  interposed.  After  trial  upon  the  merits,  as  though  the  issue  of 
fraud  had  been  properly  made,  there  is  a  marked  distinction  between  a  gen- 
eral allegation  of  fraud,  although  defective,  and  an  entire  absence  of  an  issue 
upon  that  question.  In  King  v.  Davis,  34  Cal.  106,  the  court  say:  "The 
point  made  by  the  appellants,  that  the  answer  does  not  make  an  issue  of 
fraud,  cannot  be  considered  by  us  further  than  to  say  that  it  comes  too  late. 
The  answer  contains  a  general  allegation  of  fraud,  and  the  appellants  went  to 
trial  upon  the  issue  thus  joined,  without  taking  any  exception  to  the  answer 
on  the  score  of  sufficiency.  Nor  was  any  objection  made  by  appellants  to 
the  testimony  introduced  by  the  respondent  in  support  of  the  issue  of  fraud; 
On  the  contrary,  that  issue  was  assumed  to  have  been  properly  made,  and 
was  tried  upon  its  merits.  Under  these  circumstances,  an  objection  to  the 
answer,  upon  the  ground  that  it  does  not  contain  a  statement  of  the  particu- 
lar facts  and  circumstances  constituting  the  alleged  fraud,  cannot  be  enter- 
tained by  us."    See,  also,  Crans  v.  Hunter,  28  N.  Y.  395. 

It  is  true  that  plaintiff  objected  in  this  case  to  the  admission  of  the  letter 
in  evidence,  on  the  ground  that  the  issue  of  fraud  bad  not  been  made,  for  the 
reason  that  the  facts  showing  fraud  had  not  been  set  up  in  the  answer;  but 
failing  to  except  to  the  court's  ruling,  the  error,  if  any,  was  waived,  the  ob- 
jection went  for  naught,  and  the  result  is  the  same  as  though  no  objection 
had  been  made.  We  express  no  opinion  upon  the  sufficiency  of  the  answer 
upon  the  question  of  fraud,  except  to  say  that,  upon  the  facts  shown  by  the 
record,  it  sustains  the  finding  of  fraud,  and  the  judgment  in  favor  of  defend- 
ants on  that  ground. 

Counsel  for  appellant  is  mistaken  in  saying  there  was  no  evidence  showing 
or  tending  to  show  that  plaintiff  owed  debts  other  than  the  demands  upon 
which  Crocker  was  liable  as  surety  for  him.  The  sister  of  Crocker  testified 
as  follows:  "I  don't  think  my  brother  was  on  the  note  from  which  Reese 
feared  trouble;  it  was  another  note  I  had  in  mind.  Mr.  Crocker  said  that 
Mr.  Reese  was  indebted  to  the  parties  in  Virginia,  who  would,  in  all  proba- 
bility, proceed  against  him,  and  that  the  deed  was  made  to  prevent  that,  to 
protect  my  brother.  *  *  *"  In  view  of  the  letter  and  other  evidence  ad- 
mitted in  the  case,  we  cannot  say  that  the  finding  of  fraud  was  error.  The 
most  favorable  view  that  can  be  taken  of  the  evidence  is  that  there  was  a 
conflict.    The  order  overruling  motion  for  new  trial  is  affirmed. 

Belknap,  J.    I  concur  in  the  judgment. 


II  Cal. »» 
Hitchcock  v.  Superior  Court  of  the  City  aot  Cotott  of  Saw 
Francisco.    (No.  12,071.) 
(Suprems  Court  of  Odifornia.    August  30,  1887.) 

Judgment  by  Default— Application  to  Open— Review  by  Cebtiobabx. 

The  notice  in  proceedings  to  determine  title  to  decedent's  estate,  under  Code  Orll 
Proc.  Cal.  2  1664,  prescribing  the  practice  in  such  cases,  was  served  by  publication, 
and  on  February  5,  1886,  an  order  was  made  declaring  all  persons,  named  or  not 
named,  who  had  not  appeared,  to  be  iu  default.  Petitioner,  a  non-resident,  had 
not  heard  of  the  proceedings  prior  to  July  14, 1886,  and  was  not  named  in  any  of 
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the  proceedings  prior  to  September  7,  1886,  when  she  filed  her  motion  to  open  the 
default,  and  for  leave  to  appear  and  answer.  Held,  that  the  court  had  jurisdiction 
to  make  an  order  denying  petitioner's  motion,  and  that  the  order  could  not  be  dis- 
turbed on  certiorari. 

In  bank.  Application  for  writ  of  review,  superior  court,  San  Francisco; 
J.  V.  Coffey,  Judge. 

Section  1664,  Code  Civil  Proc.  Cal.,  prescribes  that  the  notice  referred  to  in 
the  opinion  shall  be  served  in  the  same  manner  as  a  summons  in  a  civil  action, 
and  that,  upon  proof  of  service,  the  court  shall  have  jurisdiction  to  determine 
the  interest  of  all  persons  in  the  property,  and  its  determination  shall  be  final 
and  conclusive.  By  section  473  the  court  may  allow  a  defendant  upon  whom 
the  summons  in  an  action  was  not  personally  served  to  answer  within  one 
year  after  rendering  judgment.  By  section  1713  the  provisions  of  part  2  of 
the  Code,  of  which  section  473  is  a  part,  are  made  applicable  to,  and  constitute 
the  rules  of  practice  in,  the  proceedings  mentioned  in  the  title  embracing  sec- 
tion 1664. 

T.  Z.  Blakeman,  (Edtoard  J.  Prlngle  and  Broadhead  &  Haeussler,  of 
counsel,)  for  petitioner. 

Petitioner  is  entitled  to  one  year  in  which  to  appear  and  move  to  set  aside 
her  default.  Code  Civil  Proc.  Cal.  §§  473,  1664, 1713;  Guy  v.  Ide,  6  Cal.  99; 
Francis  v.  Cox,  33  Cal.  323;  Grader  v.  Weir,  45  Cal.  53.  Unless  the  default 
is  opened,  and  petitioner  allowed  to  answer,  she  is  deprived  of  her  property 
without  due  process  of  law.  Davidson  v.  New  Orleans*  96  U.  S.  97;  Mur- 
ray's Lessee  v.  Hoboken  Land  Co.,  18  How.  277;  Bank  of  Columbia  v.  Okely, 
4  Wheat.  235;  Cooley,  Const.  Li m.  357;  Boorman  v.  Santa  Barbara,  65  Cal. 
814,  4  Pac.  Rep.  31;  Galpin  v.  Page,  18  Wall.  368;  Wilkinson  v.  Leland,  2 
Pet.  659;  Hollingsworth  v.  Barbour,  4  Pet.  471;  Cooley,  Const.  Lim.  §  107; 
Pennoyer  v.  Neff,  95  U.  S.  714;  Belcher  v.  Chambers,  53  Cal.  636;  Anderson 
v.  Goff,  13  Pac.  Rep.  73;  Ware  v.  Robinson,  9  Cal.  111. 

The  error  complained  of  may  be  corrected  on  certiorari.  Field  v.  Turner 9 
1  Cal.  156;  Fraser  v.  Freelon,  53  Cal.  645;  Whiting  v.  Board  of  Delegates, 
14  Cal.  501;  Whitney  v.  Fire  Dept.f  Id.  479;  Hall  v.  Superior  Court,  12 
Pac.  Rep.  672;  Baker  v.  Superior  Court,  Id.  685;  Levy  Y.Superior  Court,  66 
Cal.  292,  5  Pac.  Rep.  353;  Boorman  v.  Santa  Barbara,  65  Cal.  314,  4  Pac. 
Rep.  31. 

McAllister  &  Bergin,  for  respondent. 

MoFarland,  J.  This  is  a  proceeding  in  certiorari  to  review  an  order  of 
the  respondent  denying  a  motion  of  petitioner  to  open  a  default,  and  for  leave 
to  appear  and  answer,  in  certain  proceedings  pending  in  respondent's  court  in 
the  matter  of  the  estate  of  Thomas  H.  Blythe,  deceased.  After  the  expiration 
of  one  year  from  the  issuing  of  letters  of  administration  in  said  estate  of 
Blythe,  deceased,  one  Florence  Blythe,  proceeding  under  section  1664,  Code 
Civil  Proc,  filed  a  petition  for  the  purpose  of  ascertaining  and  declaring  the 
rights  of  all  persons  to  said  estate.  A  notice  was  issued  upon  said  peti- 
tion in  pursuance  of  said  section,  in  which  a  large  number  of  persons  were 
named,  but  in  which  petitioner  herein  was  not  named.  The  notice  was  pub- 
lished in  manner  as  required  for  the  service  of  summons  by  publication,  and 
on  February  5,  1886,  which  was  five  clays  after  the  return-day  of  the  notice, 
the  court  made  an  order  adjudging  all  persons  (named  or  not  named)  who 
had  not  appeared,  to  be  in  default.  Thereafter,  on  February  25,  1886,  said 
Florence  Blythe  filed  her  complaint  as  provided  by  said  section  1664,  alleg- 
ing her  sole  heirship,  but  did  not  name  petitioner  herein  in  said  complaint  or 
in  any  subsequent  proceedings  prior  to  the  seventh  day  of  September,  1886. 
Petitioner  is  not  a  resident  of,  and  has  never  been  in,  the  state  of  California, 
and  did  not  know  and  had  not  heard  of  said  proceedings  prior  to  July  14, 
1886.    On  September  7,  1886,  she  filed  her  motion,  in  due  form,  to  open  the 
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default;,  and  for  leave  to  appear  as  an  heir  of  said  Blythe,  deceased,  and  to 
answer  the  said  complaint  of  said  Florence  Blythe,  presenting  at  the  same 
time  her  proposed  answer,  duly  verified  with  affidavit  of  merits,  etc.  Her 
motion  was  denied  February  15,  1887,  and  we  are  asked  to  annul,  upon  cer- 
tiorari, the  order  denying  this  motion. 

We  are  of  opinion  that  the  respondent  had  jurisdiction  to  make  the  order 
complained  of,  and  that  it  cannot  be  disturbed  on  this  proceeding.  But 
whether  the  proceeding  in  which  the  ruling  complained  of  occurred  will  be 
conclusive  against  petitioner  at  the  final  distribution  of  the  estate,  or  whether, 
having  had  no  notice  and  not  having  been  made  a  party,  she  does  not  come 
within  the  express  exception  of  the  final  clause  of  said  section  1664,  which 
provides  that  "nothing contained  in  this  section  shall  be  construed  to  exclude 
the  right,  upon  final  distribution  of  any  estate,  to  contest  the  question  of  heir- 
ship, title,  or  interest  in  the  estate  so  distributed,  when  the  same  shall  not 
have  been  determined  under  the  provisions  of  this  section," — these  are  ques- 
tions which  do  not  arise  here.  The  prayer  of  the  petitioner  is  denied,  and 
the  writ  dismissed. 

We  concur:  Searls,  C.  J.;  Thornton,  J.;  Sharpstein,  J.;  Temple,  J.; 
Paterson,  J. 


78  Cal.  391 

Warder  «.  Enslen.    (No.  11,843.) 
(&U]>rerM  Court  of  Qalifornia.    August  30,  1887.) 

1.  Mortgage— Absolute  Deed — Redemption — Adverse  Possession. 

An  absolute  deed  was  given  as  security  for  the  payment  of  a  debt,  under  an 
agreement  that,  whenever  the  grantor  could  sell  the  premises  for  an  amount  suffi- 
cient to  pay  the  debt,  the  defendant  would  reconvey  the  premises,  on  payment  of 
said  debt.  Possession  was  given  to  the  grantee,  who  was  to  have  the  rents  and 
profits,  etc.,  as  interest  upon  the  debt.  The  premises  could  have  been  sold  for 
enough  to  pay  the  indebtedness  any  time  after  January,  1870,  but  plaintiff  made 
no  attempt  to  do  so,  and  made  no  attempt  to  redeem  until  January  22,  1885,  and 
defendant  never  denied  plaintiff's  right  to  redeem  prior  to  that  date.  Held,  that 
defendant's  possession  did  not  become  adverse  until  January  22,  1885. 1 

2.  Same— Adverse  Possession  bt  Mortgage— Redemption,  when  Barred. 

Under  Code  Civil  Proc.  Cal.  \  346,  the  mortgagee  must  have  held  adverse  posses- 
sion for  five  years  after  the  breach  of  some  condition  of  the  mortgage,  before  the 
mortgagor's  right  to  redeem  is  barred. 

3.  Trial — Findings — Discrepancy. 

If  a  discrepancy  exists  in  findings  of  fact  by  the  trial  court,  the  more  specific 
findings  of  particular  facts  must  control. 

Department  2.  Appeal  from  superior  court,  Stanislaus  county;  Wm.  O. 
Minor,  Judge. 

B.  McKinne,  Kittrell  &  Maddux  and  Ben  T.  Rawlins,  for  appellant.  W* 
L.  Dudley  and  Wright  &  Hazen*  for  respondent. 

Sharpstein,  J.  This  is  an  appeal  from  a  judgment,  and  the  contention  of 
appellant  is  that  the  facts  found  by  the  court  below  are  insufficient  to  support 
the  judgment.  It  is  an  action  to  redeem  a  mortgage.  Substantially,  the  court 
found  that  the  plaintiff,  being  indebted  to  the  defendant  in  the  sum  of  612,- 
440.38,  for  the  sole  purpose  of  securing  the  payment  of  said  indebtedness,  ex- 
ecuted and  delivered  to  defendant,  August  29, 1877,  an  instrument  in  form 
of  a  deed  absolute,  purporting  to  convey  the  premises  described  in  the  com- 

1 A  deed,  though  absolute  in  form,  if  intended  merely  as  security  for  an  indebted- 
ness, will  be  treated  as  a  mortgage,  Knapp  v.  Bailey,  (Me.)  9  Atl.  Rep.  122;  Nesbitt  v. 
Cavender,  (8.  C.)  2  8.  E.  Rep.  702,  and  note;  First  Bank  v.  Ashmead,  (Fla.)  2  South. 
Rep.  657,  and  note;  Frey  v.  Campbell,  (Ky.)  3  S.  W.  Rep.  368,  and  note. 

Respecting  adverse  possession,  as  between  mortgagor  and  mortgagee,  see  Bank  v. 
Thomas,  (Ky.)  3  S.  W.  Rep.  12,  and  note. 
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plaint,  which  was  made  by  the  plaintiff,  and  accepted  by  the  defendant,  as  se- 
curity for  the  payment  of  said  sum  of  money,  and  for  no  other  purpose  what* 
soever.  "Simultaneously  with  the  execution  and  delivery  of  said  instrument, 
and  on  the  same  day,  to- wit,  the  twenty-ninth  day  of  August,  1874,  the  plain- 
tiff and  the  defendant  made  and  entered  into  an  agreement  by  the  terms  of 
which  the  defendant  agreed  to  and  with  the  plaintiff,  that,  whenever  the  plain- 
tiff could  sell  the  above-described  land  and  premises  for  a  sufficient  sum  of 
money,  to  pay  the  defendant  the  amount  of  the  aforesaid  indebtedness,  to- wit, 
the  sum  of  $12,440.38,  that  then  the  defendant  would,  on  demand,  reconvey 
to  this  plaintiff  the  whole  of  said  land  and  premises  on  payment  to  the  defend- 
ant of  said  sum  of  $12,440.38.  And  the  plaintiff  at  the  same  time  promised 
and  agreed  upon  his  part  that,  whenever  he  could  sell  said  land  for  a  sufficient 
sum  to  pay  said  indebtedness  to  the  defendant,  he  would,  on  demand  of  said 
defendant,  sell  said  land  and  pay  said  indebtedness  and  redeem  said  land.  And 
it  was  then  and  there  further  mutually  agreed  by  and  between  the  plaintiff 
and  the  defendant,  that,  until  the  sale  or  redemption  of  the  said  land,  the  de- 
fendant should  have  and  receive  the  rents  and  profits,  use  and  occupation  of 
the  said  land  and  premises,  and  that  the  same  were  and  should  be  deemed  equal 
and  equivalent  to  any  and  all  interest  that  might  or  could  accrue  upon  said 
sum  of  $12,440.38,  and  the  defendant  further  agreed  to  pay  all  taxes  upon,  and 
the  cost  of  all  necessary  repairs,  and  the  insurance  of  the  improvements  on, 
the  said  premises;  and  the  defendant,  in  consideration  of  .having  and  receiving 
the  use  and  occupation,  rents  and  profits,  of  said  premises,  agreed  that  the 
same  should  be  in  full  payment  of  said  interest,  and  defendant  further  agreed, 
for  a  valuable  consideration  on  the  part  of  plaintiff,  that  he  would  pay  and 
discharge  said  tuxes,  make  said  repairs,  and  would  at  all  times  keep  said  im- 
provements fully  insured.  Thereupon,  and  In  pursuance  of  said  deed  and 
agreement,  the  defendant  entered  upon  and  has  since  possessed  the  premises.  *• 

The  plaintiff  never  afterwards  made  any  effort  to  sell  the  land,  although  it 
would  have  sold  for  enough  to  pay  the  debt  at  any  time  after  January,  1879, 
and  the  land  has  not  been  sold,  and  no  part  of  the  indebtedness  has  been  paid. 
The  defendant  has  never  at  any  time  demanded  of  plaintiff  that  he  should  sejl 
or  redeem  said  land.  On  the  twenty-second  day  of  January,  1885,  the  plain- 
tiff offered  to  pay  said  sum  of  $12,440.38  to  defendant,  on  condition  that  he 
would  convey  said  land  to  plaintiff,  plaintiff  then  having  said  money  in  a  bank 
subject  to  his  order.  Defendant  waived  the  actual  production  of  said  money, 
and  demanded  that  plaintiff  exhibit  evidence  of  the  alleged  indebtedness, 
which  plaintiff  refused  to  do,  or  to  state  whether  any  existed.  The  defend- 
ant did  not  enter  into  the  possession  of  said  premises  under  claim  of  title  ex- 
clusive of  other  right,  founding  such  claim  upon  said  deed  from  plaintiff,  but 
he  entered  into  the  possession  under  and  in  pursuance  of  said  agreement,  to 
hold  the  same  as  security  for  said  debt,  and  he  never,  at  any  time  pripr  to 
January  22,  1885,  gave  the  plaintiff  notice  that  he,  defendant,  claimed  the 
land  as  his  own,  or  denied  the  right  of  plaintiff  to  redeem  the  same,  except  so 
far  as  his  (defendant's)  possession  under  said  agreement,  after  the  said  land 
tad  become  salable  for  enough  to  pay  said  indebtedness,  was  notice  of  an  ad- 
verse holding. 

The  court  further,  finds  the  defendant  has,  ever  since  the  twenty-ninth  day 
of  August,  1874,  been  in  the  exclusive  possession  of  said  land,  and  ever  since 
January  1,  1879,  holding  the  same  adversely  to  the  plaintiff  under  claim  of 
title  under  said  deed,  and  at  all  times  asserted  said  right  when  called  upon  to 
disclose  his  claim  respecting  said  land.  And  also  finds  plaintiff's  cause  of  ac± 
tion  is  barred  by  the  previsions  of  section  346  and  of  sections  3 19,  322,  and 
343,  Code  Civil  Proa 

The  findings  of  an  adverse  holding  and  of  the  bar  of  the  statute  of  limita* 
tions  are  attacked  by  appellant,  on  the  ground  that  the  court  does  not  find 
that  the  action  is  barred  by  the  provisions  of  section  346,  Code  Civil,  Procvf 
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which  alone  applies  to  this  case.  That  section  reads  as  follows:  *An  action 
to  redeem  a  mortgage  of  real  property,  with  or  without  an  account  of  rents 
and  profits,  may  be  brought  by  the  mortgagor,  or  those  claiming  under  him, 
against  the  mortgagee  or  those  claiming  under  him,  unless  he  or  they  have 
continuously  maintained  an  adverse  possession  of  the  mortgaged  premises  for 
five  years  after  the  breach  of  some  condition  of  the  mortgage."  The  conten- 
tion of  the  appellant  is  that  the  findings  show  that  the  possession  of  defend- 
ant was  not  adverse  before  the  twenty-second  of  January,  1885,  and  this  ac- 
tion was  commenced  within  a  few  days  thereafter.  The  specific  findings  of 
fact  certainly  sustain  that  contention,  and  "if  a  discrepancy  exist,  the  more 
specific  findings  of  particular  facts  must  control."  Hidden  v.  Jordan,  28 
Gal.  301.  The  specific  findings  show  that  the  entry  and  possession  of  the  de- 
fendant was  not  adverse  to  the  plaintiff  up  to  January  22, 1885.  In  Fririk  v. 
Lt  Roy,  49  Gal.  314,  the  defendant  had  entered  into  and  held  possession  of  the 
mortgaged  premises  under  a  contract  not  materially  different  from  that  under 
which  the  defendant  entered  into  and  held  possession  in  this  case.  The  court 
in  that  case  said  it  would  hardly  be  claimed  that  the  plaintiff  would  be  barred 
of  the  right  to  resume  the  possession  upon  payment  or  tender  of  the  balance 
of  the  mortgage  debt. 

The  possession  of  the  defendant  must  be  adverse  for  five  years  after  the 
breach  of  some  condition  of  the  mortgage,  in  order  to  bar  the  plaintiff's  right 
of  action  to  redeem.  We  so  held  in  Cohen  v.  Mitchell,  9  Fac.  Rep.  649. 
Here  the  findings  show  that  the  possession  was  not  adverse  for  any  such 
period. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

We  concur:    MoFarland,  J.;  Thornton,  J. 

By  the  Comer.  In  this  cause  we  are  of  opinion  that  the  judgment  should 
be  modified  so  as  to  read  as  follows:  "The  judgment  is  reversed,  and  the 
cause  remanded  to  the  court  below,  with  directions  to  enter  judgment  on 
the  findings  for  the  plaintiff.99 

73  Cal.  820 

MoClain  ©.  Buck.    (No.  11,671.) 

(Supreme  Court  of  CMifornia.    August  31,  1887.) 

Fraudulent  Conveyance— Personal  Pbopebty  —  Change  of  Possession— Rights  of 
Creditors. 

By  an  agreement  supplemental  to  an  absolute  sale  of  personal  property  by  plain- 
tiff to  R.,  plaintiff  was  authorized  by  R.,  on  default  in  payment,  to  retake  the  prop- 
erty. R.  made  default,  and  refused  to  deliver  to  plaintiff  the  property,  which,  since 
the  sale,  had  been  in  the  continuous  possession  of  R.  Defendant,  with  knowledge 
of  these  facts,  caused  the  property  to  be  sold  under  an  execution  against  R.  In  an 
action  for  conversion,  held,  that  under  Civil  Code  Cal.  3  3440,  declaring  void  as  to 
creditors  certain  transfers  not  accompanied  by  an  actual  and  continued  change  of 
possession,  the  transfer  was  void,  as  to  defendant.1 

Department  2.  Appeal  from  superior  court,  Solano  county ;  A.  J.  Buohles, 
Judge. 

R.  Clark  and  T.  J.  Mize,  for  appellant.    A.  J.  DoUbins,  for  respondent 

Thornton,  J.  This  action  was  brought  to  recover  damages  for  the  con* 
version  by  defendant  of  certain  personal  property,  described  as  "all  that  cer- 
tain lot  of  printing  material  situated  in  the  town  of  Vacaville,  Solano  county, 

Respecting  the  change  of  possession  sufficient  to  overcome  the  presumption  of  fraud, 
as  against  the  creditors  of  the  vendor,  and  when  that  is  a  question  for  the  jury,  see  Stull 
v.  Weigle,  (Pa.)  8  Atl.  Rep.  578;  Hogan  v.  Cowell,  (Cal.)  ante,  780;  Dodge  v.  Jones, 
(Mont.)  ante,  707 ;  Young  v.  Poole,  (Cal.)  13  Pac.  Rep.  492 ;  Cook  v.  Rochford,  (Cal.)  14 
Pac  Rep.  668,  and  note. 
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Cal.,  and  known  and  described  as  the  '  Vacaville  Beporter  or  Judfcion  news- 
paper material.'  "  At  the  trial  it  appeared  that  plaintiff  sold  the  property  in 
question,  with  other  property,  to  one  Raleigh  Barcar,  on  the  tenth  day  of  Oc- 
tober, 1884.  The  purchase  price  was  $1,250,  of  which  $500  was  paid  down, 
and  for  the  balance  Barcar  executed  to  plaintiff  two  promissory  notes,  one  for 
6500,  with  interest,  payable  one  year  after  date,  and  the  other  for  $250,  with 
i  n  teres  t,  payable  18  months  after  date.  At  the  time  of  the  sale,  plaintiff  executed 
and  delivered  to  Barcar  an  absolute  bill  of  sale,  in  which  the  consideration 
was  recited  and  the  property  described.  After  the  sale  was  made  and  plain- 
tiff had  gone  away,  but  within  two  hours,  as  he  testified,  he  "considered  the 
thing  was  not  safe  enough,"  and  went  back  and  had  Barcar  execute  a  "supple- 
mentary agreement"  in  the  following  words:  "It  is  hereby  agreed  that  the 
party  of  the  first  part  to  the  foregoing  sale  and  agreement  shall,  upon  default 
in  the  payment  of  either  of  the  notes  specified  in  said  memorandum  of  sale 
and  agreement  between  J.  D.  McClain  and  Raleigh  Barcar,  be  authorized  and 
permitted  to  enter  upon  and  take  possession  of  the  printing  presses,  types, 
and  stock  and  materials  mentioned  therein,  to  secure  payment  of  said  notes, 
said  property  being  considered  as  pledged  to  secure  payment  of  said  notes." 
The  possession  of  all  the  property  sold  was  immediately  delivered  to  Barcar, 
and  he  held  it  till  the  $500  note  matured.  Then  plaintiff  demanded  from  him 
payment  of  the  note,  and  not  receiving  the  money,  demanded  that  possession 
of  the  property  be  given  back.  This  was  refused.  On  the  next  day  plaintiff 
read  to  defendant  his  contract  and  "explained  to  him  its  terms  and  asked  him 
to  assist  Barcar  to  pay  it  or  fix  it  up."  Defendant  said  he  would  see  about  it 
the  next  day.  On  the  next  day  defendant  caused  the  property  to  be  attached 
as  the  property  of  Barcar,  and  thereafter  had  it  sold  under  execution.  Plain- 
tiff demanded  the  property  from  the  officer  who  held  it  under  execution,  and 
sought  by  injunction  and  other  means  to  prevent  its  sale,  but  failed  in  all  his 
efforts. 

Upon  these  facts  plaintiff  submitted  his  case,  and  thereupon,  on  motion  of 
defendant,  a  Judgment  of  nonsuit  was  entered  against  him.  He  then  moved 
for  a  new  trial,  and  now  prosecutes  this  appeal  from  the  order  denying  his 
motion. 

The  nonsuit  was  properly  granted.  If  title  revested  in  the  plaintiff  under 
his  agreement  with  Barcar,  there  was  no  delivery  of  the  property  followed  by 
an  actual  and  continued  change  of  possession.  The  same  is  true  if  plaintiff 
had,  under  the  agreement  mentioned,  a  right  to  take  possession  from  Barcar, 
for  the  right  to  the  possession  of  personal  property  is  a  thing  in  action,  and  is 
therefore  personal  property.  Civil  Code,  §  14,  sub.  8.  In  either  view,  the 
transfer  was  not  valid  under  the  statute,  against  defendant,  a  creditor,  (Civil 
Code,  §  3440,)  unless  accompanied  by  an  actual  and  continued  change  oi  pos- 
session. The  notice  of  plaintiff's  claim  which  defendant  had  was  immaterial. 
Buck  was  a  creditor,  while  Barcar  remained  in  possession,  and,  as  against 
such  creditor,  the  transfer  was  void.    Civil  Code,  §  3440,  supra. 

The  order  must  be  affirmed.    Ordered  accordingly^ 

We  concur;    MoFarland,  J.;  Shabpstkin,  J. 


78  Cal.  388 

Frescott  v.  McNamara  and  others.    (No.  12,104.) 

{Supreme  Court  of  California.    August  27,  1887.) 

1.  Levee  Taxes— Payment— Warrants  on  Levee  Fund— Coin. 

Under  the  California  act  of  March  25,  1868,  entitled  "An  act  to  provide  for  the 
protection  of  certain  lands  in  the  county  of  Sutter  from  overflow,"  levee  taxes  may 
be  paid  with  either  warrants  drawn  on  the  levee  fund,  or  with  money,  but,  when 
paid  with  money,  the  payment  must  be  in  gold  or  silver  coiu. 
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2.  Same— Registry  or  Warbawtb    Order  of  Payment. 

8ection  18  of  the  said  act  provides  that  the  treasurer  shall  keep  a  register  of  war- 
rants in  the  order  of  their  presentation  for  payment,  and,  when  no  money  is  in  the 
rand,  to  indorse  on  each  warrant  the  date  of  its  presentation,  "and  thereafter  pay 
the  same  in  the  order  of  registry,  as  from  time  to  time  any  money  shall  be  paid 
over  to  him  to  the  credit  of  the  particular  levee  fund  on  which  the  same  is  drawn." 
Held,  that  the  right  to  payment  in  order  of  time  of  presentation  existed  only  when 
there  was  money  in  hand,  and  that  the  section  did  not  qualify  the  right  given  by 
section  12  to  use  the  warrants  in  payment  of  taxes  without  reference  to  the  order 
of  their  registry. 

Department  2.  Appeal  from  superior  court,  Sutter  county;  Phil.  TV. 
Keyser,  Judge. 

On  demurrer  to  complaint. 

E.  A.  Davis  and  J.  H.  Craddock,  for  Prescott,  appellant.  Stabler  &  Bayne 
and  Sandborn  &  Phillips,  for  McNamara  and  others,  respondents. 

MoFarland,  J.  This  action  was  brought  to  restrain  the  tax  collector  of 
levee  district  No.  6.  of  Sutter  county,  and  the  treasurer  of  said  county,  from 
receiving  in  payment  of  levee  taxes  any  warrants  drawn  on  the  levee  fund, 
except  in  the  order  of  their  registration.  A  demurrer  to  the  complaint  was 
sustained  in  the  court  below;  and  plaintiff,  declining  to  amend,  judgment 
went  for  defendant,  and  plaintiff  appeals  from  the  judgment. 

Appellant  is  the  holder  of  a  number  of  warrants  issued  and  registered  in 
1871,  and  he  contends — First,  that  all  levee  taxes  must  be  paid  in  gold  or  sil- 
ver coin ;  and,  second,  that  at  least  no  later  warrants  can  be  received  for  taxes 
while  older  registered  warrants  remain  unpaid. 

The  last  clause  of  section  12  of  the  act  under  which  the  district  was  organ- 
ized is  as  follows:  "Warrants  drawn  on  any  levee  district  fund  shall  be  paid 
out  of  any  money  in  the  county  treasury  belonging  to  such  fund,  or  they  may 
be  received  by  the  tax  collector  in  payment  of  the  tax  authorized  to  be  levied 
for  the  construction  of  levee,  or  other  work  of  protection,  of  said  district." 
Section  16  provides  that  "all  taxes  levied  and  collected  by  virtue  of  this  act 
shall  be  paid  in  gold  or  silver  coin  of  the  United  States."  And  appellant 
contends  that,  as  these  two  sections  are  in  conflict,  section  16,  being  the  last 
in  numerical  order,  and  the  latest  expression  of  the  legislative  will,  must  ob- 
tain. But  that  rule  of  construction  can  be  resorted  to  only  when  the  conflict 
between  two  laws,  or  two  parts  of  laws,  is  so  complete  as  to  baffle  all  attempts 
to  reconcile  them.  All  parts  of  a  statute  are  to  be  reconciled,  and  effect  is  to 
be  given  to  each  part,  if  it  can  be  done;  and  here  it  can  be  easily  done.  The 
statute,  upon  its  face,  means  that  the  taxes  may  be  paid  either  with  warrants 
or  with  money,  but  that  when  paid  with  money  it  must  be  with  a  particular 
kind  of  money.  And  this  appears  still  more  clearly  when  we  consider  the 
historical  fact  that  a  few  years  before  the  passage  of  the  act  in  question  the 
state  adopted  the  policy  of  excluding  paper  money  from  her  fiscal  system. 

Section  13  provides  that  the  treasurer  shall  keep  a  register  of  warrants  in 
the  order  of  their  presentation  for  payment,  and,  when  there  is  no  money  in 
the  fund,  shall  indorse  on  the  warrants  the  date  of  their  presentation,  "and 
thereafter  pay  the  same  in  the  order  of  its  registry,  as  from  time  to  time  any 
money  shall  be  paid  over  to  him  to  the  credit  of  the  particular  levee  fund  on 
which  the  same  is  drawn."  This  provision  deals  only  with  the  right  of  hold- 
ers of  warrants  to  have  them  paid  in  money,  in  the  order  of  registry,  when 
"from  time  tQ  time  any  money"  shall  be  in  the  fund.  It  in  no  way  qualifies 
the  right  given  by  section  12  to  use  warrants  in  payment  of  taxes  without 
reference  to  the  order  of  their  registry.    Judgment  affirmed. 

We  concur;    Sharpsteln,  J.;  Thobnton,  J. 
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MoLbran  v.  Benton  and  another.    (No.  9,220.) 

(Suprems  Court  of  California.    August  31  f  1887.) 

1.  Municipal  Ordinance — Van  Ness  Ordinance  of  San  Francisco — Claims  to  Real 

Estate— Relinquishment— Possessors. 

Under  the  Van  Ness  ordinance  of  San  Francisco,  passed  June  20,  1855,  by  which 
the  city  relinquished  its  claims  to  real  estate  within  certain  limits,  to  the  posses- 
sors thereof  on  or  before  January  1, 1855,  provided  that  such  possession  continued 
up  to  the  time  of  the  introduction  of  the  ordinance,  or  if  interrupted  by  an  intruder 
or  trespasser,  had  been  or  might  be  recovered  by  legal  process,  held\  that  the  pro- 
viso includes  ousters  before  January  1,  1855,  and  one  evicted  before  the  ordinance 
took  effect  must  recover  possession  by  virtue  of  his  prior  possession,  before  his  ac- 
tion thereon  was  barred  by  limitation,  and  not  by  virtue  of  any  title  vested  in  him 
by  the  ordinance. 

2.  Landlord  and  Tenant— Void  Lease— Release  by  Tenant— Tenants  in  Common- 

Adverse  Possession. 

A  lessee,  holding  under  a  void  lease  from  a  tenant  in  common,  released  to  per- 
sons who  had  contracted  to  purchase  the  premises  from  the  tenant  in  common,  if 
they  should  obtain  such  release.  Held,  that  the  releasees  were  neither  tenants  at 
will  nor  on  sufferance,  and  that  a  deed  to  them  made  thereafter  by  such  tenant  in 
common,  with  a  bona  fide  intention  to  pass  the  title,  vested  in  them  all  the  grant- 
or's right  of  possession,  so  as  to  constitute  their  possession  adverse  as  against  the 
other  co-tenants,  and  give  them  the  benefit  of  the  Van  Ness  ordinance  of  San  Fran- 
cisco relinquishing  the  city's  title  in  favor  of  possessors. 

3.  Limitation  of  Actions  —  Estates  of  Decedents  — Personal  Representatives—* 

Heirs. 

In  California,  the  personal  representatives  having  the  exclusive  right  to  bring  suit 
on  behalf  of  the  estate,  for  the  benefit  of  creditors,  heirs,  and  devisees,  an  action 
barred  by  limitations  against  such  representatives  is  also  barred  against  the  heirs, 
though  they  be  under  disability. 

4.  Same— Disability— Accrual  of  Action. 

A  right  of  action  having  accrued  to  one  under  no  disability,  who  died  without 
bringing  suit,  the  disability  of  those  claiming  under  her  does  not  stop  the  running 
of  the  statute. 
6.  Appeal— Decision— Second  and  Third  Trial— Law  of  the  Case. 

Where,  on  the  first  and  second  trials  of  a  cause,  a  lease  has  been  introduced  in 
evidence  without  objection,  the  decisions  of  such  causes  on  appeal,  where  it  was 
not  questioned,  do  not  make  its  validity  the  law  of  the  case,  so  as  to  preclude  the 
trial  court  to  hold  it  invalid  on  the  third  trial,  when  it  is  merely  introduced  to  show 
the  nature  of  the  lessee's  possession. 

In  bank.  Appeal  from  superior  court,  San  Francisco;  Oliver  P.  Evans, 
Judge. 

The  following  is  an  epitome  of  the  history  of  the  case,  and  of  the  facts  as 
found  by  the  court:  In  1849  Jacob  Harmon  and  wife,  Eleonora,  entered  into 
possession  of  a  tract  of  land  embracing  the  land  in  controversy,  which  con- 
sists of  separate  parcels  lying  in  what  is  now  a  populous  portion  of  the  city 
of  San  Francisco,  and  generally  known  as  "Woodward's  Garden,"  "Benton's 
Church,"  and  "Judson  &  Shepard's  Acid  Factory."  The  lands  are  within 
the  boundaries  of  the  territory  described  in  the  Van  Ness  ordinance.  See 
St.  1858,  p.  52  et  seq.  Harmon  continued  in  the  actual  occupation  thereof 
until  the  time  of  his  death,  November,  1850.  Eleonora  was  divorced  from 
Jacob  in  1849,  and  by  the  decree  was  awarded  an  undivided  half  of  the  prop- 
erty. Jacob  appealed  from  the  judgment.  Pending  the  appeal  lie  died  tes- 
tate, and  his  executors  were  substituted  as  parties.  To  his  son,  Jacob,  Jr., 
then  five  years  of  age,  he  bequeathed  two  undivided  thirds  of  his  property, 
and  appointed  the  executors  to  be  guardians  of  said  Jacob,  Jr.  To  his  daugh- 
ter (there  were  but  two  children)  he  gave  the  remaining  one-third,  when  she 
arrived  at  the  age  of  18,  if  her  conduct  satisfied  the  executors,  and  with  the 
proviso:  "If  it  should  so  happen  that  her  conduct  should  not  be  entirely  un- 
exceptionable, yet  not  lost  to  every  sense  of  propriety,  in  that  case  it  is  my 
will  and  desire  that  my  executors  should  relieve  her  urgent  wants  and  neces- 
sities, but  in  no  case  to  give  her  more  than  one-third  of  my  entire  property. 
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And  if  she  should  fail  to  comply  with  the  conditions  which  I  have  imposed 
upon  her,  then  and  in  that  case  I  give  the  remaining  one-third  to  my  son9 
Jacob,  Jr." 

The  decree  referred  to  was  affirmed  by  this  court,  (ffarman  v.  Harman,  1 
Cal.  215,)  and  by  proceedings  afterwards  had  in  the  court  below  the  lands 
were  sold  at  auction,  by  commissioners  therefor  appointed  by  the  court,  on 
March  28. 1851.  At  the  sale  Eleonora  was  the  highest  bidder,  and  upon  pay- 
ment to  the  commissioners  they  conveyed  the  land  to  her.  The  children  were 
not  made  parties.  Eleonora  and  her  husband,  Michael  Foley, — to  whom  she 
was  married  Xovember  20, 1852, — were  put  into  possession  under  orders  from 
the  court,  and  the  executors  never  afterwards  occupied  or  claimed  the  prop- 
erty. An  inventory,  acknowledged  by  Foley  and  wife,  was  filed  May  31, 1852, 
in  which  all  of  the  lands  in  controversy  are  described  as  the  separate  property 
of  Mrs.  Foley.  In  September,  1851,  Michael  Comerford  went  into  possession, 
under  a  parol  agreement  with  Foley  and  wife,  to  cultivate  the  lands  on  shares, 
and  remained  in  possession  thereunder  until  August  16,  1852,  when  Foley 
and  wife  and  Comerford  executed  an  instrument  in  the  form  of  a  lease  to 
said  Comerford,  from  said  sixteenth  day  of  August,  1852,  to  the  sixteenth 
day  of  January,  1856,  at  the  monthly  rental  of  $83.75.  This  instrument  was 
never  acknowledged  by  any  of  the  parties  to  it,  but  was  recorded  August  24, 
1852.  Comerford  continued  in  possession  under  and  by  virtue  of  the  lease 
until  January  27,  1853.  The  court  found  as  a  fact  that  during  this  last* 
named  period  Comerford  was  a  tenant  at  will  of  Foley  and  wife,  both  parties 
having  treated  it  at  the  trial  as  void,  and,  if  admissible  at  all,  only  to  show 
the  character  of  Comerford's  holding.  On  the  eighteenth  day  of  June,  1853, 
Foley  and  wife  entered  into  a  written  agreement  with  Brannan  and  others, 
whereby  they  agreed  to  sell  to  the  latter  all  of  the  lands,  and  assigned  the 
lease  in  consideration  of  $6,000.  Brannan  &  Co.  paid  Foley  and  wife  $100 
in  consideration  of  the  agreement,  but  it  was  understood  and  agreed  that  the 
conveyance  was  to  be  only  in  the  event  that  satisfactory  arrangements  should 
be  made  with  Comerford  to  deliver  the  possession  to  Brannan  &  Co.  Inter- 
views were  had  with  Comerford  by  Foley  and  wife  and  Brannan  <fc  Co.,  which 
resulted  in  an  assignment  by  him  of  all  interest  which  he  held  under  the  in- 
strument which  they  all  regarded  as  a  valid  lease;  and  on  the  termination  of 
Comerford's  tenancy,  and  his  surrender  of  possession  to  Brannan  &  Co.,  in 
consideration  of  $5,000,  which  they  paid,  Comerford  was  allowed  to  gather 
his  crop  then  growing,  which  was  done  prior  to  December,  1853,  and  from 
that  time  until  October,  1855,  the  court  finds  that  said  Comerford  was  a  care- 
taker and  bailiff  in  the  employ  of  Brannan  &  Co. 

As  to  those  portions  of  the  lands  claimed  by  defendants  Benton,  Judson, 
and  Woodward,  however,  said  defendants  were  let  into  possession  in  1854, 
under  deeds  from  Brannan  &  Co.  conveying  them  severally  in  fee-simple.  On 
June  27, 1853,  Brannan  &  Co.  paid  to  Eleonora,  personally,  the  balance  of  the 
$6,000  purchase  price,  and  in  pursuance  of  their  agreement  with  Brannan  & 
Co.,  Foley  and  wife  attempted  to  convey  the  lands  to  Brannan  &  Co.  by  deed, 
but  the  deed  was  not  acknowledged  so  as  to  constitute  it  a  valid  conveyance 
by  Mrs.  Foley,  and  it  is  admitted  that  it  is  void.  The  court  found  that  "said 
defendants  Benton,  Judson,  and  Woodward,  ever  since  their  entry  into  pos- 
session in  1854,  have  been  severally  and  respectively  in  the  actual,  continuous, 
exclusive,  and  adverse  possession,  holding  the  same  against  all  the  world,  of 
the  several  parcels  described  in  their  answer,  claiming  the  same  under  said 
conveyances  in  good  faith,  and  having  paid  a  valuable  consideration  therefor, 
and  as  early  as  1854  made  and  have  since  continued  to  make  large  and  valu- 
able improvements  thereon.  *  *  *  That  such  possession  was  continued 
without  interruption  ever  since,  and  that  they  held  and  continued  during  all 
of  said  time  in  possession  of  said  premises  without  any  trespass  or  intrusion 
by  any  person  or  persons  whatsoever. " 
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Kitty  Foley,  daughter  and  only  surviving  child  of  Eleonora  and  Michael, 
was  born  July  8, 1853.  Jacob.  Jr.,  died  unmarried  and  intestate  in  October, 
1859,  and  Eleonora,  his  mother,  died  intestate  in  November  following.  Prior 
to  her  death  she  married  (in  1859)  one  James  Holmes,  who  survived  her. 
Mary  Ann  Harmon  was  married  to  Peter  Boussel,  and  afterwards,  to- wit,  on 
May  21,  1861,  said  Mary  Ann  and  Peter  conveyed  the  lands  in  controversy  to 
plaintiff  in  consideration  of  $10,  provided,  however,  that  the  undivided  half 
of  all  lands  which  he,  said  plaintiff,  might  recover  under  said  deed  by  virtue  of 
proceedings  he  agreed  to  prosecute  at  his  own  expense,  should  be  by  him  con- 
veyed to  said  Mary  Ann.  In  1854  Eleonora  and  her  children,  Mary  Ann, 
Jacob,  and  Kitty,  removed  to  Santa  Clara  county,  where  Foley  died  the  same 
year,  and  they  did  not  have  the  actual  possession  any  time  thereafter.  Plain- 
tiff proved  no  other  deraignment  of  title  or  right  to  the  possession  than  his 
said  deed  from  Mary  Ann  and  Peter. 

The  court  below  found  as  conclusion  of  law  that  the  defendants  were  the 
owners  in  fee,  and  gave  judgment  for  them  accordingly. 

The  Yan  Ness  ordinance,  herein  referred  to,  was  passed  by  the  city  coun- 
cil of  San  Francisco,  June  20, 1855,  and  was  approved  and  ratified  by  the  leg- 
islature March  11, 1858.  By  it  the  city  relinquished  all  claim  to  lands  within 
certain  limits,  in  favor  of  the  possessors  or  lessors  on  or  before  January  1, 
1855,  excepting  certain  lots  on  the  water  front  and  others  reserved  for  public 
purposes,  "provided  that  such  possession  has  been  continued  up  to  the  time 
of  the  introduction  of  this  ordinance  in  the  city  council,  or  if  interrupted  by 
an  intruder  or  trespasser,  has  been  or  may  be  recovered  by  legal  process. " 
The  ordinance  further  provided  that  its  true  intent  was  that  leased  property 
should  be  considered  as  in  the  possession  of  the  landlord.  Certain  titles  of 
Spanish  origin,  and  others  derived  from  grants  prior  to  the  incorporation  of 
the  city,  were  excepted  from  its  operation. 

A.  L.  Rhodes,  for  appellant     Wilson  6  Wilson*  for  respondents. 

Paterson,  J.  This  action  was  commenced  25  years  ago,  and  has  been  be- 
fore this  court  several  times  on  appeal.  The  tracts  of  land  in  controversy  are 
of  great  value,  and  are  popularly  known  as  "Woodward's  Garden,"  "Benton's 
Church,"  and  "Judson  &  Shepard's  Acid  Factory."  The  property  is  within 
the  exterior  limits  of  the  territory  described  in  the  Van  Ness  ordinance,  and 
the  principal  questions  involved  relate  to  the  title  conferred  by  that  ordinance, 
and  to  defendant's  plea  of  the  statute  of  limitations.  After  the  second  de- 
cision by  this  court,  (48  Cal.  473,)  the  defendants  filed  in  the  court  below  an 
amended  answer,  setting  up  more  fully  the  facts  upon  which  they  relied  in 
their  affirmative  defense. 

Inasmuch  as  the  appellant  places  great  reliance  upon  the  decisions  on  the 
former  appeals,  it  becomes  necessary  for  us  to  review  the  matters  adjudi- 
cated, and  ascertain  to  what  extent  the  law  of  the  case  has  been  established. 
It  is  said  that  because  the  lease  was  regarded  and  treated  at  the  first  and  second 
trials,  and  on  the  former  appeals,  as  valid  by  all  the  parties  and  by  this  court, 
the  objection  made  at  the  last  trial  and  on  this  appeal,  that  it  is  invalid  be- 
cause not  acknowledged  by  Mrs.  Foley,  cannot  be  considered;  that  it  must 
now  be  regarded  as  a  valid  lease.  The  fact  is,  as  stated,  that  the  lease  was 
at  the  first  and  second  trials  regarded  as  valid,  and  creating  a  term  for  years, 
and  was  so  treated  by  this  court  on  appeal.  81  Cal.  80,  and  43  Cal.  468.  At  the 
last  trial,  however,  the  lease  was  objected  to,  and  held  to  be  void  as  a  lease  for 
a  term  of  years,  but  was  introduced  and  considered  in  evidence,  only  "to  show 
the  character  of  Comerford's  holding;  to  show  a  recognition  of  tenancy  on 
the  part  of  Comerford  creating  a  tenancy  at  will,  and  to  illustrate  the  posses- 
sion that  was  taken  subject  to  it."  We  do  not  think  that  the  decisions  upon 
this  question  on  the  former  appeals  have  become  the  law  of  the  case.  The 
evidence  and  the  purposes  for  which  the  pretended  lease  was  introduced  pre- 
v.l4p.no,16— 56 
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sent  a  different  question  on  this  appeal.  It  is  only  where  the  evidence  is  the 
same  that  the  doctrine  contended  for  by  appellant  applies.  It  is  doubtless 
true,  as  a  general  proposition,  that  a  previous  ruling  of  the  appellate  court 
upon  a  matter  directly  in  issue,  is,  as  to  all  subsequent  proceedings,  a  final  ad- 
judication, and  becomes  the  law  of  the  case,  from  which  the  court  ought  not 
to  depart,  nor  allow  the  parties  to  be  relieved.  But  when  such  a  ruling  re- 
lates to  a  matter  of  fact,  the  principle  can  be  invoked  only  when  the  fact  ap- 
pears again  to  the  appellate  court  under  the  same  circumstances  in  which  it 
was  originally  considered.  Mitchell  v.  Davis,  23  Cal.  881 ,  Trinity  Co.  v. 
McCammun,  25  Cal.  121;  Leese  v.  Clark,  20  Cal.  418;  Nieto  v.  Carpenter,  21 
Cal.  483.  In  our  opinion,  therefore,  the  court  below  was  not  bound  to  con* 
sider  the  lease  as  a  valid  lease  for  a  term  of  years;  and  that  it  created  simply 
a  tenancy  at  will  we  have  no  doubt.    Tayl.  Landl.  &  Ten.  §§  19,  112. 

It  is  further  contended  that  the  decree  and  sale,  followed  by  a  deed  from  the 
commissioners  to  Eleonora,  executed  March  28,  1851,  were  void  as  to  the 
children  of  Jacob  Harmon,  deceased,  because  they  had  not  been  made  parties 
to  the  action  after  the  death  of  their  father,  and,  therefore,  that  Eleonora  and 
the  children  were  tenants  in  common. 

On  the  second  appeal  it  was  said:  "The decision  on  the  former  appeal,  and 
in  Evmld  v.  Corbett,  [32  Gal.  493,]  would  be  destitute  of  all  basis  if  the -estate  of 
Jacob  Harmon  would  not  descend,  or  could  not  be  distributed,  under  the  statute 
regulating  common  property,"  and  it  was  in  effect  decided  that  the  commission- 
ers' deed  of  March  28,  1851,  was  void,  and  the  fact  that  the  defendants  and 
others  effected  their  purchase  from  Mrs.  Foley  in  good  faith  was  immaterial, 
the  papers  which  the  parties  executed  having  shown  that  the  premises  were 
a  portion  of  the  Harmon  estate,  in  which  the  children  of  Mrs.  Foley  had  an 
interest,  which  Mrs.  Foley  had  not  competent  power  to  convey.  Under  that 
decision  we  must  hold  that  "the  undivided  half  of  the  premises,  that  is  to  say, 
the  undivided  half  of  the  interest  therein  which  Harmon  and  wife  held  im- 
mediately preceding  his  death,  vested  in  Eleonora,  either  by  virtue  of  the  de- 
cree of  divorce  or  the  statute  of  this  state  providing  for  the  distribution  of 
the  common  property  upon  the  dissolution  of  the  community  by  the  death  of 
the  husband,  and  the  remaining  half  vested  in  their  two  children;  that  the 
right  and  interest  in  the  premises,  acquired  or  held  by  Harmon  by  virtue  of 
his  possession,  conceding  they  were  the  lands  of  the  pueblo  or  the  city,  would 
descend  to  his  heirs,  if  not  devised  by  him,  and  that  the  same  might  be  dis- 
tributed under  the  statute  relating  to  common  property."  It  would  seem  to 
follow,  therefore,  that  Eleonora  and  the  children  were  tenants  in  common  at 
the  time  the  lease  to  Comerford  was  delivered,  (43  Cal.  476;)  and  that  if  they 
had  been  in  possession  of  the  property  on  January  1,  1855,  and  remained  till 
June  20,  1855,  they  would  have  received  the  Van  Ness  ordinance  title.  The 
same  result  probably  would  have  followed  had  Comerford  remained  in  pos- 
session under  the  lease  until  June  20,  1855.  If  we  assume  this  to  be  true, 
then,  up  to  the  time  of  the  assignment  by  Comerford  of  his  interest  in  the 
lease  to  Brannan  and  others,  December,  1853,  the  rights  of  Mrs.  Foley  and 
the  children  in  the  premises  would  be  fully  preserved.  This  brings  us  to 
the  inquiry— a  most  important  one,  so  far  as  Mrs.  Foley's  interest  is  con- 
cerned, at  least — as  to  the  legal  effect  of  Comerford *s  assignment  to  Brannan 
and  others.  By  the  terms  of  the  instrument  it  was  provided  "that,  whereas, 
T.  O.  Laram  *  *  *  and  Samuel  Brannan  have  become  the  owners,  by 
purchase,  of  the  within  described  premises ;  now,  therefore,  in  consideration 
of  the  sum  of  five  thousand  dollars,  to  me  paid,  *  *  *  I  do  by  these  pres- 
ents assign,  transfer,  and  surrender  to  said  *  *  *  and  Brannan  all  my 
right,  title,  and  interest  in  the  said  premises,  under  and  by  virtue  of  the 
within  lease."  What  right,  title,  or  interest  did  Comerford  hold  by  virtue  of 
the  lease  which  could  be  transferred  by  him  ?  He  was  a  mere  tenant  at  will, 
nd  could  not  assign  the  remainder  of  the  term  named  in  the  lease.    A  ten* 
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ancy  at  will  1s  not  assignable.  If  a  tenfent  at  will  attempt  to  underlet  or  sur- 
render, he  thereby  determines  his  will  and  relinquishes  the  estate.  Cooper 
v.  Adams,  6  Cush.  90;  Tayl.  JLandl.  &  Ten.  §§  62,  83.  Without  the  consent 
of  Mrs.  Foley,  Bran  nan  and  others  would  be  merely  tenants  at  sufferance, 
and  liable  to  an  action  of  trespass  against  them.  Beckhow  v.  Schanck.  43 
N.  Y.  461. 

The  tenant  at  sufferance  has  merely  a  naked  possession;  stands  in  no  priv- 
ity to  the  landlord;  is  not  liable  for  rents,  unless  expressly  made  so  by  statute; 
nor  is  he  entitled  to  notice  to  quit.  The  landlord  may  put  an  end  to  the  ten- 
ancy when  he  thinks  proper,  and  may,  under  certain  circumstances,  treat  the 
one  in  possession  as  an  intruder  or  trespasser.  Hauxhurst  v.  Lobree,  38  Cal. 
563;  Meirer  v.  Thiemann,  15  Mo.  App.  307;  Tayl.  Landl.  &  Ten.  §  65.  The 
relation  of  Brannan  and  others  to  the  Foleys,  therefore,  depended  upon  the 
understanding  and  oral  agreement  of  all  the  parties,  and  there  is  no  question 
as  to  what  that  agreement  was.  The  court  found,  and  the  finding  is  sup- 
ported by  evidence,  that  the  preliminary  agreement  of  sale  under  which  Bran- 
nan  and  others  were  let  into  possession,  was  a  mere  temporary  arrangement, 
with  a  view,  before  completion  of  the  purchase,  to  securing  from  Comerford  a 
termination  of  his  tenancy;  and  it  was  not  until  after  this  was  accomplished 
that  the  purchase  price  was  paid  by  Brannan  and  others  to  the  Foleys.  There 
was  no  recognition  by  the  Foleys  of  Brannan  and  others  as  tenants.  The 
transaction  was,  as  between  the  Foleys  and  Brannan  and  others,  to  be  a  sale 
of  all  right,  title,  and  interest  of  the  former,  or  the  $100  which  had  been  paid 
was  to  be  returned  to  the  latter.  The  consent  of  Comerford  was  not  necessary 
to  terminate  his  interest  in  the  property.  The  Foleys  could  have  terminated 
it  without  his  consent;  and  the  sale  by  them  to  Brannan  and  others  was  itself 
a  sufficient  expression  of  their  will  to  end  the  tenancy,  and  precludes  the  idea 
of  a  tenancy  at  will  on  the  part  of  Brannan  and  others.  Pratt  v.  Farrar, 
10  Allen,  520. 

If  the  Foleys  had  sold  to  strangers,  instead  of  to  Brannan  and  others,  the 
latter  would  not  have  been  entitled  to  a  notice  to  quit,  from  the  purchaser. 
The  conveyance  of  the  property,  ipso  facto,  destroys  all  privity  or  relationship 
between  the  owners  and  the  tenant  at  sufferance.  Esty  v.  Baker,  50  Me. 
325.  The  same  result  must  follow  when  the  sale  is  made  to  the  tenant  at 
sufferance  himself,  especially  when,  as  in  this  case,  it  is  expressly  understood 
that  the  sale  depends  upon  the  result  of  negotiations  on  the  part  of  the  pur- 
chaser and  seller  to  secure  the  surrender  of  all  claim  on  the  part  of  the  tenant 
at  will,  so  that  the  full  title  may  vest  in  the  purchaser.  There  was  no  rela- 
tion of  landlord  and  tenant  between  the  Foleys  and  Brannan  and  others. 
Such  relationship  was  never  contemplated.  The  Foleys  recognized  Brannan 
and  others  as  purchasers  of  the  land.  The  parties  all  acted  in  good  faith,  be- 
lieving that  all  the  right,  title,  and  possession  of  the  Foleys  had  passed  to 
their  grantees.  Comerford  paid  rent  to  no  one  after  they  all  arrived  at  this 
understanding,  but  was  permitted  to  remain  on  the  place  till  the  fall  of  that 
year,  to  gather  his  crop,  at  which  time  he  surrendered  possession  to  Brannan 
and  others,  who  paid  him  $5,000  therefor.  After  such  surrender,  the  court 
finds  that  he  acted  as  the  bailiff,  or  care-taker,  for  the  purchasers.  The  Foleys 
received  06,000,  the  purchase  price  in  full,  from  the  purchasers,  in  June, 
1853,  left  the  premises,  and  never  afterwards  claimed  any  right  to  the  same; 
nor  has  any  one  on  their  behalf  ever  offered  to  repay  any  money  received  by 
them.  The  fact  that  the  writings  which  passed  between  the  parties  turned 
out  to  be  void,  cannot  change  the  acts;  nor  can  it  alter  the  intention  of  the 
pasties,  verbally  expressed,  and  that  intention  was  that  Brannan  and  others 
should  have  actual  possession  of  the  premises,  to  have  and  to  hold  the  same  in 
their  own  right,  without  interference  or  claim,  trespass  or  intrusion.  Such 
possession  they  took  in  1854  and  held  until  the  commencement  of  this  suit, 
eight  years  later;  and,  unless  we  are  mistaken  as  to  the  effect  of  the  attempted 
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assignment  by  Comerford  to  them,  they  received  by  virtue  of  the  possession 
thus  given  to  them  the  Van  Ness  ordinance  title,  to  the  extent,  at  least,  of 
the  interest  held  and  controlled  by  Mrs.  Foley,  who  voluntarily  relinquished 
the  premises. 

The  possession  of  Brannan  and  others  was  clearly  adverse,  and  the  statute 
began  to  run  in  their  favor  and  against  the  executors  from  the  time  of  their 
entry.  Packard  v.  Moss,  68  Cal.  123,  8  Pac.  Rep.  818;  Mulford  v.  Le  Franc, 
26  Cal.  90;  Ang.  Lim.  §§  388-410. 

Another  and  more  difficult  question  relates  to  the  interest  which  descended 
to  the  heirs  of  Harmon.  The  executors  have  never  been  discharged.  When 
Harmon  died,  (in  1850,)  Mary  Ann  and  Jacob,  Jr.,  were,  respectively,  seven 
and  four  years  of  age.  Neither  Mrs.  Foley  nor  her  children  had  possession 
of  the  premises  after  December  16,  1853,  and  this  action  was  not  commenced 
until  June  4,  1862;  and,  upon  the  authorities  construing  the  statutes  then  in 
force,  and  determining  the  rights  of  minors  in  property  represented  by  exec- 
utors, we  must  hold  that  there  was  during  the  period  mentioned  no  saving  of 
infancy.  The  will  was  duly  probated.  The  executors  took  possession  of  the 
property,  and  retained  the  same  until  put  out  by  the  sheriff  under  order  of  the 
court,  made  in  the  action  for  divorce  and  division  of  the  property.  If  the  en- 
try of  the  defendants  was  wrongful,  the  devisees  of  Harmon  could  not  main- 
tain an  action,  for  that  right  existed  exclusively  in  the  executors,  who  in  all 
suits  for  the  benefit  of  the  estate  represented  both  the  creditors  and  the  heirs. 
Cunningham  v.  Ashley,  45  Cal.  493;  Halleck  v.  Mixer,  16  Cal.  579.  It  would 
seem  to  follow,  therefore,  that  when  the  executor  is  barred  of  his  action,  the 
heir  is  barred,  although  the  heir  or  devisee  be  laboring  under  a  disability. 
Wilmerding  v.  Russ,  33  Conn.  68.  The  general  rule  is  that  when  a  trustee 
is  barred  by  the  statute  of  limitations,  the  cestui  que  trust  is  likewise  barred, 
even  though  an  infant,  (Hill,  Trustees,  267,  403,  504.)  and  that  the  heir  or 
devisee  is  dependent  upon  the  diligence  of  the  executor  for  the  maintenance 
of  his  rights  with  respect  to  the  real  property,  but  is  not  without  a  remedy  by 
an  action  for  damages  against  his  executor  and  his  sureties,  or  by  a  proper 
proceeding  to  compel  him  to  bring  suit.  Tyler  v.  Houghton,  25  Cal.  29.  This 
subject  has  been  very  carefully  considered,  and  the  decisions  and  statutes  of 
this  state  elaborately  reviewed  by  the  circuit  court  and  the  supreme  court  of 
the  United  States,  and  the  conclusion  reached  that,  where  the  administrator 
in  this  state  neglects  to  bring  an  action  to  recover  property  of  the  estate  un- 
til it  is  barred  under  the  statute  of  limitations  applicable  to  the  subject,  the 
heir  is  also  barred,  even  though  the  heir  be  a  minor  at  the  time  the  action  ac- 
crues to  the  administrator.  Meeks  v.  Vassault,  3  Savvy.  214;  Meeks  v.  OU 
pherts,  100  U.  S.  564. 

But  it  is  claimed  by  the  appellant  that  he  is  not  seeking  a  recovery  upon 
the  title  or  right  of  possession  held  by  Jacob  Harmon  in  his  life-time;  that 
the  only  purpose  of  proving  prior  possession  was  to  prove  and  identify  the 
persons  in  whom  the  Yan  Ness  ordinance  title  vested;  that  it  is  upon  that 
title  that  this  action  is  brought,  and,  as  that  title  never  was  in  Harmon  or  his 
estate,  the  executor  could  not  maintain  an  action  upon  the  title;  and  that  the 
interruption  by  an  intruder  or  trespasser,  referred  to  in  the  ordinance,  means 
an  ouster  between  the  first  of  January,  1855,  and  the  twentieth  of  June,  1855; 
also  that  the  statute  did  not  commence  to  run  against  the  Yan  Ness  ordinance 
title  until  it  vested  in  plaintiff's  grantor,  which  was  not  until  May  11,  1858. 
Unfortunately,  however,  for  the  appellant,  all  of  these  contentions  have  been 
disposed  of  adversely  to  him  by  the  decisions  of  this  court.  There  was  no 
ouster  during  the  interval  referred  to,  and  the  proviso  under  which  they  claim 
title  embraces  persons  evicted  by  intruders  and  trespassers,  as  well  before  the 
first  of  January,  as  those  evicted  afterwards  and  before  the  twentieth  of  June. 
The  statute  commenced  running  on  the  eleventh  day  of  April,  1855,  and  one 
who  was  ousted  by  an  intruder  before  the  ordinance  took  effect,  in  order  to 
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acquire  the  ordinance  title,  must  recover  possession  from  the  intruder  by 
virtue  of  his  prior  possession,  in  a  suit  commenced  before  his  right  of  action 
on  his  prior  possession  is  barred  by  the  statute  of  limitations.  He  cannot 
recover  from  such  intruder  by  virtue  of  any  title  vested  in  him  by  the  ordi- 
nance. Pickett  v.  Hastings,  47  Gal.  269;  McLeran  v.  Benton,  43  Cal.  467; 
McManus  v.  0' Sullivan,  48  Cal.  7.  On  the  day  that  the  statute  of  limita- 
tions commenced  to  run,  April  11,  1855,  Mrs.  Foley  was  a  widow,  and  could 
have  maintained  an  action.  She  died  in  November,  1859;  but,  as  the  statute 
had  commenced  to  run,  it  did  not  stop  at  her  death  because  of  the  disability 
at  that  time  of  any  person  claiming  under  her.  The  disability  must  exist  at 
the  time  the  right  of  action  first  accrues.  The  statute  commenced  to  run 
against  the  executors  on  the  eleventh  day  of  April,  1855.  Their  cause  of  ac- 
tion was,  therefore,  barred  on  the  eleventh  of  April,  1860,  and  this  bar  oper- 
ated equally  against  the  devisees  of  Harmon.  The  finding  of  the  court  as 
to  ownership  is  sufficient.  Murphy  v.  Bennett,  68  Cal.  530,  9  Pac.  Rep.  738. 
We  have  examined  the  evidence  and  think  that  it  supports  the  findings. 
There  are  some  errors  relied  upon  by  appellant,  but  we  find  nothing  prejudi- 
cial in  any  of  them,  and  the  judgment  and  order  must  be  affirmed,  except  as 
to  those  parcels  of  land  described  in  the  stipulation  of  counsel,  upon  which 
an  order  of  dismissal  has  been  entered  herein. 

We  concur:    McFabland,  J.;  Sharpstein,  J.;  McKinstby,  J.;  Tem- 
ple, J. 

Searls,  C.  J.,  not  having  beeu  present  at  the  argument,  expressed  no 
opinion. 
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Broughton  c.  Vasquez.    (No.  11,617.) 

{Supreme  Court  of  California,    September  1,  1887.) 


Fbauduleht  Conveyance— Deed  in  Contemplation  or  Insolvency. 

A  deed  of  certain  lots  was  executed  and  delivered  as  security  for  the  payment  of 
a  note  in  pursuance  of  an  oral  agreement  made  more  than  four  months  previous. 
The  grantor  was  subsequently  shown  to  have  been  insolvent  at  the  date  of  delivery, 
and  was  legally  adjudged  so  within  30  days  thereafter.  Hcid%  that  the  deed  in  ques- 
tion was  a  mortgage,  and  not  a  conveyance  made  in  contemplation  of  insolvency ; 
and,  in  the  abseuce  of  fraud,  would  be  treated  as  delivered  at  the  time  it  was  agreed 
to  be  made. 

In  bank.  Appeal  from  superior  court,  Stanislaus  county;  C.  H.  Mares, 
Judge  of  superior  court,  Merced  county. 

C.  A.  Stonesifer*  for  appellant  Schell  &  Bond  and  W.  B.  Turner,  for  re- 
spondent. 

By  the  Court.  The  judgment  and  order  appealed  from  are  affirmed,  for 
the  reasons  given  in  the  former  opinion  rendered  by  Department  2.  11  Pac. 
Rep.  806. 

Thornton  and  Temple,  JJ.,  dissenting. 

73  Cal.  802 

Cross  v.  Reid  and  another.    (No.  12,086.) 

(Supreme  Court  of  California.    August  31,  1887.) 

I.  Pledge— Pledgee  Estopped  to  Claim  Adversely  to  Pledgeob. 

So  long  as  the  pledgee  of  stock  holds  it  as  collateral  security  for  a  debt,  and  has 
a  right  to  so  hold  it,  he  cannot  assert  that  he  holds  it  adversely  to  the  pleageor,  and 
thus  show  title  under  the  statute  of  limitations. 
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8.  Saw— Pliedgs  op  Cobfobatb  Stock— Title  or  PfcEixnra. 

Under  Civil  Code  Cal.  \  2889,  one  to  whom  a  certificate  of  shares  of  corporate 
stock  is  issued  as  security  for  a  debt,  does  not,  as  against  the  pledgeor,  obtaiu  the  le- 
gal title  to  the  stock. 

3.  Appeal— Eight  of  Appellant  to  Question  Judgment  ab  between  Appellees. 

In  an  action  against  a  corporation  to  recover  a  sum  of  money  alleged  to  be  due 
plaintiff  as  dividends,  the  company  paid  the  amount  into  court  to  abide  its  decis- 
ion, and  two  other  persons,  claimants  of  the  fund,  were  substituted  as  defendants. 
The  court  rendered  judgment  in  favor  of  one  of  the  defendants,  by  consentof  both, 
and  ordered  the  money  to  be  paid  to  him.  Held,  that  the  plaintiff,  having  no  title 
himself,  could  not,  on  appeal,  question  the  correctness  of  the  judgment,  as  between 
the  two  defendants. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Nevada  county;  P.  D.  Soward,  Judge. 
Freeman,  Bates  <fe  Rankin  and  H,  A.  Reardon,  for  appellant.    22.  H.  Tay- 
lor and  B.  H.  Qaylord*  for  respondent. 

Belcher,  0.  C.  The  plaintiff,  as  administrator  of  the  estate  of  T.  W.  Sig- 
ourney,  deceased,  brought  this  action  against  the  Eureka  Lake  &  Yuba  Canal 
Company,  a  corporation,  to  recover  the  sum  of  $15,000  for  dividends,  alleged 
to  have  been  declared  by  the  company  after  December  1, 1878,  upon  750  shares 
of  its  capital  stock  owned  by  the  estate  of  Sigourney.  The  complaint  was 
filed  on  the  fourteenth  of  June,  1884,  and  thereafter,  under  the  provisions  of 
section  386  of  the  Code  of  Civil  Procedure,  the  company  paid  the  money  into 
court,  and  James  Reid  and  M.  Zellerbach  were  substituted  as  defendants. 
Reid  and  Zellerbach  filed  an  answer  to  the  complaint  in  which  they  denied 
that  on  the  first  day  of  January,  1867,  or  at  any  other  time,  Sigourney  was, 
or  until  his  death  continued  to  be,  the  owner  of  the  stock;  and  they  averred 
that  in  pursuance  of  a  certain  written  agreement,  made  by  and  between  Sig- 
ourney and  Zellerbach,  on  the  twenty-third  day  of  August,  1865,  the  stock 
was  deposited  in  the  hands  of  John  Parrott,  who  delivered  it  to  Sigourney, 
and  that  Zellerbach  became  entitled  to  receive  back  the  stock  before  Sigour- 
ney's  death,  and  was  thereafter  entitled  to  receive  the  same  from  his  estate, 
and  from  the  plaintiff  as  the  administrator  of  the  estate;  that  subsequently, 
on  or  about  the  seventh  day  of  January,  1881,  Zellerbach  sold,  assigned,  and 
transferred  all  his  interest  in  the  stock  and  the  proceeds  thereof,  and  all  divi- 
dends accrued  or  to  accrue  thereon,  to  Reid,  and  that  Reid  then  became  and 
ever  since  has  been  the  owner  of  the  stock,  and  entitled  to  receive  all  divi- 
dends declared  thereon.  The  plaintiff  filed  an  answer  to  "that  part  and  those 
allegations  of  the  pleading  filed  herein  by  the  said  Reid  and  Zellerbach,  the 
interpleaders,  upon  which  they  base  their  claim  to  affirmative  relief,  and  to 
the  funds  and  moneys  sought  to  be  recovered  by  plaintiff  in  this  action,"  in 
which  he  denied  each  and  all  of  the  facts  set  up  by  the  interpleaders. 

The  case  was*  Jifter  wards  tried  by  the  court,  without  a  jary,  and  findings  of 
fact  were  filed  as  follows:  "(3)  In  1866  Zellerbach  deposited  with  one  John 
Parrott  1,250  shares  of  the  stock  of  said  corporation,  as  security  for  the  pay- 
ment of  two  promissory  notes  made  by  him,  Zellerbach,  to  said  T.  W.  Sigour- 
ney, one  note  for  $40,000  and  one  for  $10,000.  Afterwards  Zellerbach  de- 
posited with  said  Parrott  the  750  shares  above  mentioned,  as  additional  se- 
curity for  said  notes.  (4)  During  the  time  said  1,250  shares  and  750  shares 
were  in  the  hands  of  Parrott,  said  Zellerbach  voted  them  at  the  meetings  of 
the  corporation,  and  received  to  his  own  use  all  the  dividends  thereon.  (5) 
On  the  twentieth  day  of  April,  A.  D.  1881,  plaintiff,  as  administrator  of  the 
estate  of  T.  W.  Sigourney.  deceased,  filed  a  supplemental  complaint  in  the 
superior  court  of  Nevada  county,  in  the  action  commenced  by  said  Sigourney, 
July  1, 1864,  in  the  district  court  for  said  county.  In  said  supplemental  com- 
plaint the  paid  $40,000  and  $10,000  notes  were  sued  on.  In  said  action  a 
judgment  and  decree  was  rendered,  under  which  the  1,250  shares  were  sold, 
and  realized  a  sum  sufficient  to  satisfy  said  notes,  together  with  all  interest 
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thereon,  and  all  costs  of  the  action,  and  costs  and  expenses  of  sale,  leaving  the 
said  750  shares  the  property  of  Zellerbach,  free  and  clear  of  any  charge  or  in- 
cumbrance. The  said  Reid  was  not  a  party  to  said  action.  Zellerbach  con- 
tinued to  be  the  owner  of  the  stock  until  January  7, 1881.  (6)  On  the  seventh 
day  of  January,  A.  D.  1881,  said  Zellerbach  assigned  to  said  Reid  the  said  750 
shares  of  stock,  and  also  all  and  singular  his  claim  and  demand  against  the 
estate  of  T.  W.  Sigourney,  deceased,  for  the  said  stock  or  the  value  thereof. 
At  that  date  said  Reid  became  and  still  is  the  owner  of  said  750  shares  of 
stock.  (7)  There  is  no  evidence  to  show  when  the  dividends,  amounting  to 
said  sum  of  $15,000,  were  declared,  except  that  they  were  declared  since  De- 
cember 1, 1878.  (8)  The  said  $15,000  is  deposited  and  remains  in  this  court 
to  abide  the  decision  of  this  action. " 

Upon  these  findings,  judgment  was  entered  in  favor  of  Reid,  "for  the  sum 
of  $15,000,  the  amount  in  controversy  between  him  and  the  plaintiff, M  and 
directing  that  the  said  sum  be  paid  to  him  out  of  the  money  deposited  in 
court  in  the  action.  The  plaintiff  then  moved  for  a  new  trial,  and,  his  mo- 
tion being  denied,  appealed  from  the  judgment  and  order. 

It  is  now  claimed  for  the  appellant  that  the  clause,  "afterwards  Zellerbach 
deposited  with  Parrott  the  750  shares  above  mentioned  as  additional  security 
for  said  notes,"  found  in  finding  3,  and  the  clauses,  "leaving  the  said  750 
shares,  the  property  of  Zellerbach,  free  and  clear  of  any  charge  or  incum- 
brance," and  "Zellerbach  continued  to  be  the  owner  of  the  stock  until  Janu- 
ary 7,  1881,"  found  in  finding  5,  and  the  clause,  "At  that  date  said  Reid  be- 
came and  still  is  the  owner  of  said  750  shares  of  stock, "  found  in  finding  6, 
are  not  supported  by,  but  are  contrary  to  the  evidence.  This  is  said  to  be  so, 
because — First,  it  appears  from  the  evidence  that  the  750  shares  were  deposited 
to  secure  Sigourney  for  a  balance  due  him  upon  a  previous  transaction  in 
which  Zellerbach  had  settled  with  him  in  greenbacks,  and  had  agreed  to  pay 
the  difference  between  greenbacks  and  gold,  that  difference  being  $15,500; 
and,  second,  the  plaintiff  and  his  intestate  had  held  the  stock,  claiming  it  ad- 
versely to  Zellerbach,  for  a  time  more  than  sufficient  to  give  them  title  to  it 
under  the  statute  of  limitations. 

As  to  the  evidence,  it  is  sufficient  to  say  that  there  was  a  substantial  con- 
flict between  that  produced  by  plaintiff  and  defendants.  The  defendants' 
evidence  fully  supports  the  findings,  and  they  cannot,  therefore,  be  set  aside 
for  the  reason  urged.  And  as  to  the  claim  of  title  under  the  statute  of  lim- 
itations, the  answer  is  that  if  the  stock  was  in  fact  pledged,  as  the  court 
found  it  to  have  been,  then  Sigourney  had  a  right  to  retain  it  until  the  debt 
for  which  it  was  pledged  was  satisfied.  But  that  debt  was  not  fully  satisfied 
until  the  judgment  of  this  court,  affirming  the  judgment  of  the  lower  court 
in  Cross,  Administrator,  v.  Mark  ZeUerbach  and  Eureka  Lake  <&  Yuba  Canal 
Company,  Consolidated,  No.  9.796,  was  entered.  The  case  is  not  reported, 
but  the  record  here  shows  that  the  judgment  of  affirmance  was  entered  on  the 
thirtieth  day  of  November,  1885.  It  is  evident,  therefore,  that,  while  Sigour- 
ney held  the  stock  as  additional  security  for  the  $40,000  and  $10,000  notes, 
and  had  a  right  to  so  hold  it,  he  could  not  assert  that  he  held  it  adversely, 
and  thereby  acquire  a  right  to  it  under  the  statute. 

It  is  also  claimed  that  when  the  certificate  for  the  750  shares  was  issued 
to  Sigourney,  he  became  the  owner  of  the  legal  title  to  the  stock,  and  that 
that  title  must  prevail  here,  this  being  a  mere  action  at  law.  This  claim  can- 
not be  maintained.  Sigourney  was  only  the  pledgee  of  the  stock,  and  as  be- 
tween him  and  the  pledgeor  the  general  property  remained  in  the  latter.  Sec- 
tion 2889,  Civil  Code;  Dewey  v.  Bowman,  8  Cal.  151;  Brewster  v.  Hartley, 
87  Cal.  25.  And  when  the  debt,  to  secure  which  the  pledge  was  given,  was 
paid,  the  lien  was  extinguished.  Besides,  this  is  not. an  action  to  recover  the 
stock,  but  dividends  declared  upon  the  stock,  in  which  the  plaintiff  has  no  in- 
terest. 
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The  point  is  made  that  the  assignment  of  the  stock  to  Beld  did  not  carry 
antecedently-accrued  dividends,  and  that,  as  the  court  did  not  find  that  the 
dividends  in  question  were  declared  subsequent  to  the  time  of  that  assign- 
ment, Reid  was  not  entitled  to  them.  There  might  be  something  in  this 
point  if  Reid  was  seeking  to  recover  the  dividends  from  the  plaintiff,  or  the 
estate  of  Sigourney.  In  that  event  the  plaintiff  could  probably  resist  pay- 
ment until  a  full  and  complete  right  to  the  money  was  established  in  the 
party  claiming  it.  But  that  is  not  the  case.  Here  the  money  is  in  court, 
and  both  parties  are  actors  in  seeking  to  obtain  it.  The  plaintiff,  as  has 
been  shown,  has  no  interest  in  the  money,  and  whether  it  should  be  paid  over 
to  Reid  or  Zellerbach  is  a  matter  that  does  not  concern  him.  Zellerbach 
united  with  Reid  in  asking  for  the  judgment  rendered,  and  if  it  be  conceded 
to  be  wrong,  the  plaintiff  cannot  be  heard  to  complain  of  it. 

Several  other  points  are  made,  but  they  do  not  require  special  notice.  The 
Judgment  and  order  should  be  affirmed. 

We  concur:    Foote,  C;  Hatne,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  confirmed. 


79  Cal.  865 

Ex  parte  Mtrande.     (No.  20,335.) 
(Supreme  Court  of  California.    1887.) 

1.  License  Tax— Ordinance  Requiring  License  fob  Sheep  Raising— Constitution- 

ality. 

Under  Const.  Cal.  art.  1,  W  11, 12,  relating  to  local  municipal  regulations  and  tax- 
ation, and  section  26,  suba.  27,  of  the  county  government  act  of  California,  passed 
in  March,  1883,  authorizing  boards  of  supervisors,  for  purposes  of  revenue  ot  regula- 
tion, to  license  all  lawful  businesses  in  the  county,  an  ordinance  of  a  board  of  su- 
pervisors of  Mono  county  requiring  every  person  engaged  in  raising,  herding,  graz- 
ing, or  pasturing  sheep  in  the  county  to  prooure  a  license,  paying  therefor  certain 
sums  proportioned  at  $50  per  thousand  sheep,  and  providing  that  every  person  en- 
gaging in  that  business  without  a  license  shall  be  guilty  of  a  misdemeanor  punish- 
able by  fine,  and  if  the  fine  is  not  paid,  by  imprisonment,  is  valid,  whether  passed 
for  purposes  of  taxation  or  regulation. 

2.  Bane— Special  Privileges  and  Immunities. 

Such  ordinance,  not  imposing  any  other  or  greater  burden  on  any  person  than 
on  all  others  similarly  situated,  is  not  in  violation  of  Const.  U.  S.  amend.  14,  or 
of  Const.  Cal.  art  1,  }  21,  prohibiting  special  privileges  and  immunities. 
8.  Same— Property  Tax  ad  Valorem. 

The  constitutional  provision  in  relation  to  uniform  taxation  does  not  prevent  the 
imposition  of  a  license  tax  upon  a  business,  the  property  used  in  which  is  subject 
to  and  has  paid  a  property  tax  ad  valorem. 

4.  Board  of  Supervisors— Proceedings— Recess. 

There  is  no  irregularity  in  the  proceedings  of  the  board  of  supervisors  of  a  county, 
from  the  fact  that  the  board  took  a  recess  as  a  board  of  supervisors  from  July  10th 
to  July  19th,  and,  in  the  interim,  acted  as  a  board  of  equalization. 
6.  Same — Power  op  Adjournment. 

A  board  of  supervisors  of  a  county  has  power  to  adjourn  from  time  to  time  until 
its  business  is  completed,  and  the  use  of  the  word  "recess  "  instead  of  "  adjourn  " 
by  the  clerk  is  unimportant. 

6.  Habeas  Corpus— To  Review  Errors. 

A  writ  of  Jiabeaa  corpus  cannot  be  made  the  vehicle  for  determining  mere  errors 
where  a  conviction  has  been  had,  and  the  commitment  thereon  is  in  due  form. 

7.  License  Tax— Complaint  for  not  Taking  out  License. 

A  complaint  charging  defendant  with  having  committed  a  misdemeanor  in  the 
county  of  M.  between  June  26,  1887,  and  July  8,  1887,  by  willfully  being  engaged 
in,  and  carrying  on,  the  business  of  grazing,  herding,  and  pasturing  sheep  in  said 
county,  without  taking  out  or  providing  a  license  therefor,  in  violation  of  ordi- 
nances of  the  board  of  supervisors  of  said  county  known  as  •'  Ordinance  No.  18" 
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and  "  Ordinance  No.  21,"  specifying  the  dales  of  passage  and  the  substance  of  their 
provisions,  is  sufficient  to  give  the  court  jurisdiction,  and,  the  other  proceedings 
Being  regular,  to  authorize  the  entry  of  judgment  against  defendant. 

In  bank.  Application  for  discharge  on  writ  of  habeas  corpus  to  justice's 
court,  Bridgeport  township,  Mono  county ;  Francis  Hanson,  Justice. 

Jas.  E.  Qoodall  and  W.  0.  Parker,  for  petitioner.  Richard  S.  Miner,  for 
the  People. 

S£ARLS,  C.  J.  Petitioner  was  convicted  on  a  charge  of  violating  the  pro- 
visions of  an  ordinance  of  the  board  of  supervisors  of  the  county  of  Mono,  re- 
lating to  the  business  of  "raising,  grazing,  herding  of  sheep'1  in  said  county; 
which  ordinance  is  in  the  following  language: 

"Ordinance:  No.  18. 

"The  board  of  supervisors  of  the  county  of  Mono,  state  of  California,  do 
ordain  as  follows: 

"Section  1.  Every  person  engaged  in  the  business  of  raising,  grazing, 
herding,  or  pasturing  sheep  in  the  county  of  Mono,  state  of  California,  must 
annually  procure  a  license  therefor  from  the  tax  collector,  and  make  therefor 
the  following  payment:  (1)  Those  owning  or  having  in  their  possession  and 
under  their  control  5,000  sheep  or  more,  shall  constitute  the  first  class,  and 
must  pay  $250  per  annum  for  the  first  5,000  sheep,  and  for  every  additional 
1,000  sheep  the  sum  of  $50.  (2)  Those  owning  or  having  in  their  possession 
and  under  their  control  4,000  sheep,  and  less  than  5,000,  constitute  the  second 
class,  and  must  pay  $200  per  annum.  (3)  Those  owning  or  having  in  their 
possession  and  under  their  control  8,000  sheep,  and  less  than  4,000,  constitute 
the  third  class,  and  must  pay  $150  per  annum.  (4)  Those  owning  or  having 
in  their  possession  and  under  their  control  2,000  sneep,  and  less  than  3,000, 
constitute  the  fourth  class,  and  must  pay  $100  per  annum.  (5)  Those  own- 
ing or  having  in  their  possession  and  under  their  control  1,500  sheep,  or  less 
than  2,000,  constitute  the  fifth  class,  and  must  pay  $75  per  annum.  (6ji 
Those  owning  and  having  in  their  possession  and  under  their  control  1,000 
sheep,  and  less  than  1,500,  constitute  the  sixth  class,  and  must  pay  $50  per 
annum.  (7)  Those  owning  or  having  in  their  possession  and  under  their 
control  less  than  1,000  sheep,  constitute  the  seventh  class,  and  must  pay  $25 
per  annum. 

"Sec.  2.  Every  person  who  shall  engage  in  the  business  of  raising,  grazing, 
herding,  or  pasturing  sheep,  or  be  so  engaged  within  the  county  of  Mono, 
state  of  California,  without  first  obtaining  a  license  therefor,  as  prescribed  by 
section  1  of  this  ordinance,  is  guilty  of  misdemeanor. 

"Sec.  8.  The  tax  collector  shall  have  the  collection  of  the  license  provided 
for  by  this  ordinance,  and  it  is  hereby  made  his  duty  to  collect  the  same,  and 
he  may  enforce  the  collection,  as  provided  by  section  8860  of  the  Political 
Code  of  the  state  of  California. 

"Sec.  4.  The  county  auditor  shall  prepare  and  have  printed  suitable  blank 
licenses  for  the  tax  collector,  to  carry  out  the  provisions  of  this  ordinance, 
with  blank  receipts  for  the  tax  collector  when  sold. 

"Sec.  5.  The  tax  collector  shall  collect  a  fee  of  one  dollar  for  each  license 
sold,  which  shall  be  paid  into  the  salary  fund  of  the  county. 

"Sec.  6.  All  money  collected  for  license  under  the  provisions  of  this  ordi- 
nance shall  be  paid  over  to  the  county  treasurer  as  other  moneys,  and  placed 
to  the  credit  of  the  general  fund  of  the  county. 

"Sec.  7.  This  ordinance  shall  take  effect  and  be  in  force  on  and  after  fifteen 
days  from  its  passage,  and  all  ordinances  or  parts  of  ordinances  in  conflict 
herewith  are  hereby  repealed." 

"The  above  ordinance  was  passed  by  the  board  of  supervisors  of  Mono 
county,  state  of  California,  at  a  regular  meeting,  July  19,  1886,  by  the  fr*l- 


Digitized  by 


Google 


890  PACIFIC  REPORTER*  [CiftL 

lowing  vote:    Ayes — Geo.  Watterson,  H.  Boone,  William  Davison,  A.  F. 
Hector.    Nays—.  Gro.  Watterson, 

" Chairman  pro  tern,  of  the  Board  of  Supervisors  of  Mono  County,  State  of 
California. 
14  Attest:    Ben  H.  Miller,  Clerk." 

Ordinance  No.  18  was  amended  on  the  seventh  day  of  April,  1887,  as  follows : 
"Ordinance  No.  21. 

"The  board  of  supervisors  of  the  county  of  Mono,  state  of  California,  do 
ordain  as  follows: 

"1.  Every  person  who  commences  or  carries  on,  in  the  county  of  Mono, 
any  business,  trade,  profession,  or  calling,  for  the  transaction  or  carrying  on 
of  which  a  license  is  required  by  any  ordinance  of  the  board  of  supervisors 
of  said  county,  without  taking  out  or  procuring  the  license  prescribed  by  each 
ordinance,  is  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not 
exceeding  $200,  and  unless  said  fine  be  paid  shall  be  imprisoned  in  the  county 
jail  of  said  county  until  such  fine  be  satisfied,  such  imprisonment  not  to  ex- 
ceed one  day  for  each  dollar  of  the  fine.  Such  fines,  when  collected,  to  be 
paid  into  the  county  treasury  for  the  use  of  the  general  fund  of  the  county. 

"2.  This  ordinance  shall  be  published  in  the  Bridgeport  Chronicle  Union,  a 
newspaper  published  in  said  Mono  county,  at  least  two  weeks,  said  publi- 
cation to  be  made  for  the  period  of  fifteen  days  after  the  adoption  thereof,  and 
said  ordinance  to  take  effect  in  fifteen  days  after  its  adoption. 

"The  above  ordinance  was  passed  by  the  board  of  supervisors  of  Mono 
county,  state  of  California,  at  a  regular  meeting  of  said  board,  April  7,  1887, 
by  the  following  vote:  Ayes — H.  Boone,  L.  Goodnow,  William  Davison,  A. 
F.  Hector,  and  J.  A.  Creaser.    Noes— None. 

"Lloyd  Goodnow,  Chairman. 

"Attest:    0.  H.  Kister,  Clerk." 

Indorsed:    "Ordinance  No.  21. 

"Piled  and  recorded  in  Liber  B,  page  2,  April  7,  1887. 
"0.  H.  Kister,  Clerk. m 

It  is  objected  by  petitioners  that  ordinance  No.  18  is  void,  because  not 
passed  at  a  regular  meeting  of  the  board.  It  appears  that  the  board  met  on 
the  sixth  day  of  July,  1886,  pursuant  to  its  ordinance  fixing  the  terms  thereof; 
in  accordance  with  the  act  of  March  14,  1883,  known  as  the  "County  Govern- 
ment Act."  Not  having  finished  the  business  pending  before  it,  the  board 
"took  a  recess"  from  time  to  time  up  to  and  including  July  19th,  on  which 
last  day  the  ordinance  in  question  was  passed.  The  board  had  power  to  ad- 
journ from  day  to  day,  or  from  time  to  time,  until  its  business  was  completed. 
Ex  parte  Benninget\  64  Cal.  291;  Ex  parte  Benjamin,  65  Cal.  310,  4  Pac. 
Rep.  23.  The  fact  that,  in  adjourning  from  time  to  time,  the  clerk  used  the 
term  "  recess"  instead  of  '*  adjourn, "  we  deem  unimportant.  The  object  of  an 
adjournment  to  a  given  time,  and  of  a  record  thereof,  is  to  give  to  persons 
having  business  before  the  board  notice  of  the  time  when  they  may  have  a 
hearing,  as  well  as  to  retain  the  power  of  the  board  to  act  during  the  remain- 
der of  the  term,  by  showing  that  jurisdiction  so  to  do  is  still  claimed.  These 
objects  are  as  well  attained  by  the  announcement  that  the  board  takes  a  recesd 
until  a  specified  hour  or  day,  as  by  the  use*  of  the  term  "adjourn."  Nor  do 
we  think  there  was  any  irregularity  in  the  proceedings  of  the  board,  in  the 
fact  that  when  it  took  a  recess,  from,  say  July  10th  to  July  19th,  as  a  board 
of  supervisors,  and  in  the  interim  acted  as  a  board  of  equalization. 

By  the  complaint  defendant  is  charged  with  having  committed  a  misde-' 
meanor,  in  the  county  of  Mono,  between  June  25,  1887,  and  July  8, 1887,  by 
willfully  being  engaged  in,  and  carrying  on,  the  business  of  grazing,  herd- 
ing, and  pasturing  sheep  in  said  county,  without-  taking  out  or  providing  a 
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license  therefor,  In  violation  of  ordinances  of  the  board  of  supervisors  of  said 
county,  known  as  "Ordinance  No,  18"  and  "Ordinance  No.  21,"  specifying 
the  dates  of  passage  and  the  substance  of  their  provisions.  This  was  suffi- 
cient to  give  the  court  jurisdiction  of  the  subject-matter,  and,  upon  the  pro- 
ceedings had  in  the  cause,  to  authorize  the  entry  of  judgment  as  rendered 
against  defendant,  unless  such  ordinances  are  void.  A  writ  of  habeas  corpus 
cannot  be  made  the  vehicle  of  determining  mere  errors,  where  a  conviction 
has  been  had,  and  the  commitment  thereon  is  in  due  form.  If  the  court  be- 
low had  no  jurisdiction  of  the  offense  charged,  or  if  it  affirmatively  appears 
by  the  record  that  the  prisoner  was  tried  and  sentenced  for  the  commission  of 
an  act  which,  under  the  law,  constitutes  no  crime,  the  judgment  is  void,  and 
the  prisoner  should  be  discharged.     Ex  parte  Kearney,  55  Cal.  214. 

The  further  contention  of  petitioner  may  be  summarized  as  follows:  Or- 
dinances 18  and  21  are  void  because  unreasonable,  unjust,  oppressive,  partial, 
discriminating,  unfair,  special,  in  contravention  of  the  general  policy  of  state 
legislation,  and  violative  of  article  1,  §  21,  of  the  constitution  of  the  state  of 
California,  and  of  the  fourteenth  amendment  of  the  federal  constitution. 

Sections  11  and  12  of  article  11  of  our  state  constitution  provide  as  follows: 

"Sec.  11.  Any  county,  city,  town,  or  township  may  make  and  enforce  within 
its  limits  all  such  local,  police,  sanitary,  and  other  regulations  as  are  not  in 
conflict  with  general  laws. 

"Sec.  12.  The  legislature  shall  have  no  power  to  impose  taxes  upon  coun- 
ties, cities,  towns,  or  other  public  or  municipal  corporations,  or  upon  the  in- 
habitants or  property  thereof,  for  county,  city,  town,  or  other  municipal  pur- 
poses,— but  may,  by  general  laws,  vest  in  the  corporate  authorities  thereof  the 
power  to  assess  and  collect  taxes  for  such  purposes." 

In  People  v.  Martin,  60  Cal.  158,  this  court  had  occasion  to  pass  upon  sec- 
tion 12  of  the  present  constitution,  and  in  referring  to  taxes  imposed  for 
county  purposes,  used  these  words:  "The  power  to  impose  such  taxes  for 
such  purposes,  in  our  opinion,  no  longer  remains  with  the  legislature;  but 
the  constitution  expressly  gives  it  the  power,  by  general  laws,  to  vest  in  the 
corporate  authorities  of  the  counties,  cities,  towns,  or  other  public  municipal 
corporations,  the  power  to  assess  and  collect  taxes  for  those  purposes.  The 
taking  of  the  power  to  impose  such  taxes  from  the  legislature,  and  vesting  it 
in  the  local  authorities,  is  but  another  of  the  many  evidences,  to  be  found  in 
the  new  constitution,  of  the  intention  to  bring  matters  of  a  local  concern 
home  to  the  people."    This  decision  was  rendered  in  March,  1882. 

The  county  government  act,  above  referred  to,  was  enacted  in  March,  1883. 
Subdivision  27  of  section  25  of  said  act,  defining  powers  and  duties  of  super- 
visors, reads  as  follows:  "To  license,  for  purposes  of  regulation  and  revenue, 
all  and  every  kind  of  business  not  prohibited  by  law,  and  transacted  or  car- 
ried on  in  such  county,  and  all  shows,  exhibitions,  and  lawful  games  carried 
on  therein;  to  fix  the  rates  of  license  tax  upon  the  same,  and  to  provide  for 
the  collection  of  the  same  by  suit  or  otherwise. " 

In  view  of  the  judicial  interpretation  given  to  similar  legislation  by  this 
court,  and  by  the  tribunals  of  sister  states,  we  are  unable  to  see  wherein  the 
ordinances  under  review  are  subject  to  the  criticism  of  being  unjust,  excess- 
ive, oppressive,  discriminating,  special,  unequal,  and  partial.  Ordinance  No. 
18  is  general,  in  the  sense  that  it  applies  alike  to  every  person  engaged  in  the 
business  of  raising,  grazing,  herding,  or  pasturing  sheep  in  the  county  of  Mono, 
and  the  rate  of  the  license  is  left  entirely  to  the  discretion  and  judgment  of  the 
board  of  supervisors.  Upon  this  subject  Judge  Cooley  says:  "A  license  tax 
cannot  be  deemed  unequal,  because  reaching  one  occupation  only,  if  it  is  to 
reach  all  who  follow  that.  Let  it  reach  all  of  a  class,  either  of  persons  or 
things,  it  matters  not  whether  those  included  in  it  be  one  or  many,  or  whether 
they  reside  in  any  particular  locality,  or  are  scattered  ail  over  the  state." 
Cooley,  Tax'n,  128.   "If  a  revenue  authority  is  what  seems  to  be  conferred, 
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the  extent  of  the  tax,  when  not  limited  by  the  grant  itself,  must  be  under- 
stood to  be  left  to  the  judgment  and  discretion  of  the  municipal  government, 
to  be  determined  in  the  usual  mode  in  which  its  legislative  authority  is  exer- 
cised; but  the  grant  of  authority  to  impose  fees  for  the  purpose  of  revenue 
would  not  warrant  their  being  made  so  heavy  as  to  be  prohibitory,  thereby 
defeating  the  purpose."  Id.  408.  In  the  case  of  Exparte  Frank,  52  Cal.,  on 
page  610,  this  court,  referring  to  similar  objections  which  were  made  to  an 
ordinance,  said:  "But  an  ordinance  will  not  be  pronounced  invalid  by  the 
courts  on  either  of  these  grounds,  unless  in  a  plain  case, "  and  adopted  the 
rule  applicable  to  this  class  of  cases  as  stated  in  St.  Louis  v.  Weber,  44  Mo.  547 . 
In  the  case  of  Cooper  v.  District,  4  McArthur,  250,  the  same  objections  to  a  simi- 
lar ordinance  were  discussed  by  the  court.  In  that  case  the  defendant  was 
prosecuted  for  selling,  as  a  produce  dealer  in  the  Washington  market,  without 
obtaining  a  license  as  required  by  an  ordinance  of  the  District  of  Columbia. 
In  passing  upon  the  objections  that  the  ordinance  was  unequal,  unjust,  dis- 
criminating, and  unreasonable,  the  court  said:  "It  is  not  for  the  court  to  de- 
cide whether  the  act  is  wise,  or  whether  the  members  of  the  court  would  have 
voted  for  it.  The  discretion  on  the  subject  has  been  committed  to  the  dis- 
trict government.  When  power  is  given  to  a  municipality  to  pass  laws  nec- 
essary or  proper  to  carry  the  power  into  effect,  the  degree  of  their  necessity 
or  propriety  should  not  be  minutely  scrutinized. "  Glenn  v.  Baltimore,  5  Gill. 
&  J.  424.  Also:  "But  by  unreasonableness  the  courts  do  not  simply  mean 
that  the  tax  must  not  be  larger  than  the  judges  think  was  wise.  It  won  Id  be 
presumed  to  be  reasonable,  if  laid  by  an  authority  endowed  with  discretion  on 
the  subject. "  "The  objection  that  the  license  is  in  restraint  of  trade  cannot 
avail  when  the  power  to  impose  it  is  granted."  In  this  case  the  court  refer 
to  the  Railroad  Cases,  92  U.  S.  612,  and  quote  from  the  decision  therein  as 
follows:  "Perfect  equality  and  perfect  uniformity  of  taxation,  as  regards  in- 
dividuals and  corporations,  or  the  different  classes  of  property  subject  to  tax- 
ation, is  a  dream  unrealized.  It  may  be  admitted  that  the  system  that  most 
nearly  attains  this  is  best;  but  the  most  complete  system  that  can  be  devised 
must  be  imperfect."   County  v.  Kennedy,  11  Pac.  Rep.  757. 

We  do  not  deem  it  necessary  to  discuss  the  question  as  to  whether  the 
license  in  question  is  imposed  for  revenue  purposes  or  for  the  purposes  of  reg- 
ulation, for  the  reason  that  the  board  possessed  authority  to  impose  it  for  ei- 
ther or  for  both.  Ex  parte  Mount,  66  Cal.  448,  6  Pac.  Rep.  78.  Herding  and 
grazing  stock  is,  or  may  be,  a  business,  and  it  is  upon  such  business  that  the 
license  is  imposed.  That  the  property  used  in  any  particular  calling  is  sub- 
ject to,  and  has  paid,  a  property  tax,  ad  valorem,  as  in  this  case,  does  not  in- 
terdict the  right  to  impose  a  license  upon  the  business  in  which  such  prop- 
erty is  used.  The  constitutional  provision  in  relation  to  uniformity  of  taxa- 
tion does  not  apply  to  prevent  such  license  tax  for  such  reasons.  St.  Louis 
v.  Green,  6  Mo.  App.  590;  Cooley,  Tax'n,  389,  390.  We  do  not  find  that  any 
other  or  greater  burden  is  imposed  upon  the  defendant  by  the  ordinances  in 
question  than  are  imposed  upon  all  others  similarly  situated,  and  fail  to  see 
wherein  there  is  any  violation  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States,  or  of  section  21  of  article  1  of  our  state  constitu- 
tion. The  case  of  County  v.  Cone,  ante,  100,  is  clearly  distinguishable  from, 
the  case  at  bar.  There  the  ordinance  sought  to  discriminate  against  non- 
residents of  Lassen  county,  and  therein  was  unequal  and  violative  alike  of  the 
state  and  federal  constitution. 

Upon  the  whole  case  as  presented  by  the  record,  we  are  of  opinion  that  the 
writ  should  be  dismissed,  and  the  prisoner  remanded. 

We  concur:  Thornton,  J.;  Temple,  J.;  Paterson,  J.:  McFarland, 
J. ;  MoKinstry,  J. 
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People  t>.  Bryan.    (No.  11,891.) 

{Supreme  Court  of  California,    September  14,  1887.) 

L  Public  Lawds  —  Statu  Swamp  Lands—  Defective  Application  —  Suit  to  Cancel 
Patent. 

The  complaint  in  a  suit  to  cancel  a  swamp-land  patent,  alleged  that  one  Mack 
made  application  to  purchase  swamp  land;  that  said  application  was  approved, 
purchase  money  paid,  and  certificate  of  purchase  issued  to  him ;  that  he  subse- 
quently conveyed  to  one  L.  "the  land  described  in  said  certificate  of  purchase," 
and  that  a  patent  was  issued  to  L.  This  patent  contained  nothing  to  connect  it 
with  the  application  of  Mack,  nor  was  there  any  averment  in  the  complaint  con- 
necting the  patent  with  such  application.  Held\  that  the  patent  may  have  been  is- 
sued to  L.  upon  his  own  application,  and  the  presumption  was  in  favor  of  its  regu- 
larity. 

i.  Same— State  must  Return  Pubchace  Monet. 

The  state  of  California  sought  to  have  a  land  patent  canceled  for  an  innocent 
mistake  in  the  procedure.    Etld\  that  she  must  offer  to  return  the  purchase  money. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Shasta  county;  Aaron  Bell,  Judge. 
B.  C.  Marshall  and  Jackson  Hatch,  for  appellants.    Edward  Sweeney 
and  Clay  W.  Taylor  t  ( W.  C  Belcher,  of  counsel,)  for  respondent. 

Hayne,  C.  This  is  a  suit  in  equity  to  have  a  swamp-land  patent  canceled, 
on  the  ground  of  an  alleged  defect  in  the  application  filed  in  the  surveyor 
general's  office.  Final  judgment  was  entered  for  defendant  upon  demurrer 
to  the  complaint. 

1.  The  complaint  alleges  that  one  Mack  made  an  application  to  purchase; 
that  said  application  was  approved,  and  a  certificate  of  location  issued;  that 
Mack  paid  the  purchase  money,  and  that  a  certificate  of  purchase  was  there- 
upon issued  to  him;  that  he  subsequently  conveyed  to  one  Libby  "the  land 
described  in  said  certificate  of  purchase,"  and  that  on  September  5,  1883,  a 
patent  was  issued  to  Libby.  This  patent,  which  is  set  forth  in  the  complaint, 
contains  nothing  whatever  to  connect  it  with  the  application  of  Mack;  nor 
is  there  any  averment  in  the  complaint  connecting  the  patent  with  such  ap- 
plication. For  anything  appearing  in  the  complaint  to  the  contrary,  the 
patent  may  have  been  issued  to  Libby  upon  his  own  application,  which  may 
have  been  perfectly  regular.  There  is  a  presumption  in  favor  of  the  regular- 
ity of  the  patent,  and  the  pleading  is  to  be  construed  most  strongly  against 
the  pleader.  If  Iibby's  patent  was,  in  fact,  issued  on  Mack's  application, 
that  fact  should  have  been  stated  in  the  complaint. 

2.  It  is  expressly  alleged  that  the  land  was  open  to  purchase;  and  the  good 
faith  of  the  applicant  is  not  questioned.  This  being  the  case,  if  the  state  can 
come  into  equity  for  the  purpose  of  having  her  patent  canceled  for  an  inno- 
cent mistake  in  the  procedure,  (which  is  not  entirely  clear,)  she  must  con- 
form to  equitable  principles,  and  offer  to  return  the  purchase  money.  U.  8. 
v.  White,  9  Sawy.  131,  17  Fed.  Rep.  561.  The  case  of  U.  8.  v.  Minor 9  114 
U.  S.  238,  5  Sup.  a.  Rep.  836,  is  not  in  conflict  with  this.  In  that  case  the 
patent  was  set  aside  for  actual  fraud,  and  the  government  was  not  required 
to  return  the  purchase  money,  because  it  was  forfeited  under  section  2662  of 
the  Revised  Statutes  by  the  false  oath  of  the  applicant. 

We  think  the  demurrer  was  properly  sustained,  and  that  the  judgment 
should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foots*  0. 

By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  affirmed. 
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78  Cal.  405 

People  u.  Tipton.    (No.  20,807.) 

(Supreme  Court  of  California*    September  15,  1887.) 

1.  Cbiminal  Practice— Instruction  Relating  to  Another  Offenbb. 

On  the  trial  of  an  indictment  for  stealing  a  cow,  where  the  prosecuting  witness 
testified  to  having  found  on  defendant's  premises  pieces  of  the  hide  of  the  missing 
cow  and  her  horns  and  head  which  was  skinned,  the  court  instructed  the  jury  that 
"all  persons  slaughtering  cattle  must  keep  the  hides  with  the  ears  attached  for  15 
days ;  and  all  persons  having  such  hides  in  their  possession  must  exhibit  the  same 
for  examination  on  demand  being  made  by  auy  person,"  such  being  the  provision 
of  Pol.  Code  Cal.  g  3185.  Held,  that  such  instruction  was  in  effect  invoking  against 
defendant  the  commission  of  another  offense,  and  was  therefore  erroneous. 

2.  Same—Receiving  Evidence  oot  of  Court. 

Where,  on  the  trial  of  an  indictment  for  larceny  in  stealing  a  cow,  horns,  about 
which  there  was  nothing  peculiar,  and  which  had  been  introduced  in  evidence  on 
the  general  statement  of  a  witness  that  they  were  the  horns  of  the  stolen  cow,  were 
handled  and  examined  by  one  of  the  jurors  during  a  recess  in  the  court,  such  ex- 
amination does  not  amount  to  receiving  evidence  out  of  court  within  the  meaning 
of  Pen.  Code  Cal.  J  1181,  subd.  2,  providing  that  a  new  trial  may  be  granted  where 
the  jury  has  received  any  evidence  out  of  court. 

3.  Same— Appeal — Allegation  of  Venue  in  Bill  of  Exceptions. 

In  a  bill  of  exceptions,  which  commenced  with  a  venue,  and  subsequently  re- 
cited the  bringing  of  an  information  against  the  defendants  by  the  district  attorney 
of  S.  county,  (the  county  of  the  venue,)  the  testimony,  the  substance  of  which  only 
was  set  out,  was  given  as  stating  the  offense  to  have  been  committed  "in  said 
county  and  state. ,r  Held,  to  furnish  some  proof  of  the  county  in  which  the  offense 
was  committed,  and  sufficient  to  sustain  the  verdict. 

In  bank.  Appeal  from  superior  court,  San  Bernardino  county;  James  A. 
Gibson,  Judge. 

Z*  Q.  Peck,  H.  C.  Rolfe,  Harris  eft  Gregg,  and  Hight  eft  Damron,  for  ap- 
pellant.   Geo.  A.  Johnson,  Atty.  Gen.,  for  the  People. 

Searls,  G.  J.  The  defendant  was  charged,  with  one  Atkins,  with  the 
crime  of  grand  larceny,  for  the  felonious  taking  and  stealing  of  a  cow,  the  prop- 
erty of  one  J.  M.  Oorbett.  Defendant  was  convicted,  and  appeals  from  the 
judgment  and  from  an  order  denying  a  new  trial. 

It  appears  from  the  record  that  at  the  trial  the  prosecution  offered  in  evi- 
dence the  horns  of  an  animal  claimed  by  the  witness  to  be  the  horns  of  the 
stolen  cow,  and  that  during  a  recess  of  the  court,  and  in  the  absence  of  the 
judge  and  a  portion  of  the  jurors,  J.  V.  Gilbert,  on"  of  the  jurors,  picked  up 
and  examined  said  horns,  held  them  in  his  hands  for  some  time,  turned  them 
over,  and  looked  at  them.  This  conduct  is  assigned  as  a  cause  for  which  a 
new  trial  should  have  been  granted,  under  subdivision  2  of  section  1181,  Pen. 
Code,  which  provides  that  the  court  may  grant  a  new  trial  "when  the  jury 
has  received  any  evidence  out  of  court  other  than  that  resulting  from  a  view 
of  the  premises."  The  prosecuting  witness  had  identified  the  horns  as  those 
of  his  cow,  and  they  were  in  evidence  as  such,  but  there  was  nothing  peculiar 
about  them  so  far  as  appears,  and  their  identification  depended  entirely  upon 
the  general  statement  by  the  witness  that  they  were  the  horns  of  the  cow  he 
had  lost.  Under  such  circumstances,  it  is  hard  to  discover  how  an  examina- 
tion of  them  by  the  juror  amounted  to  evidence  in  the  case.  Evidence  is 
that  which  tends  to  prove  or  disprove  any  matter  in  question,  or  influence  the 
belief  respecting  it.  Viewed  by  themselves,  the  horns  proved  nothing,  ex- 
cept their  existence  as  such,  and  that  was  not  a  material  fact  in  the  case. 
The  evidence  depended  upon  the  credit  to  be  attached  to  the  statement  of  the 
witness  that  they  were  the  horns  of  his  cow,  and  that  statement  was  not 
strengthened  by  an  examination  of  the  horns  by  the  juror.  Had  the  witness 
described  the  horns,  and  certain  peculiarities  possessed  by  them,  and  then  pre- 
sented them  in  support  of  his  claim  that  they  were  the  horns  of  his  animal,  it 
might  at  least  be  plausibly  urged  that  comparing  them  with  the  testimony  af- 
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forded  evidence,  but  nothing  of  the  kind  was  attempted,  so  far  as  appears 
from  the  record.  We  are  of  opinion  the  examination  made  by  the  juror  did 
not  amount  to  receiving  " evidence  out  of  court,"  within  the  meaning  of  the 
statute. 

There  was  evidence  tending  to  show  that  the  larceny  was  committed  in  the 
county  of  San  Bernardino.  The  bill  of  exceptions  commences  with  the  title 
of  the  cause,  and  proceeds  as  follows: 

"  State  of  California*  County  of  San  Bernardino. — S8.  Be  it  remembered, 
that  the  above-named  defendants  were  jointly  informed  against  by  the  district 
attorney  of  San  Bernardino  county,  state  of  California,"  etc.  The  bill  of  excep- 
tions only  purports  to  give  the  substance  of  the  testimony  of  the  witnesses. 
In  detailing  the  testimony  of  J.  M.  Corbett,  the  complaining  witness,  the  fol- 
lowing language  is  used:  "J.  M.  Corbett,  the  complaining  witness,  being  first 
duly  sworn,  testified  as  follows:  'That  on  the  second  day  of  April,  1887, 1 
was  the  owner  and  in  the  possession  of  a  certain  black  milch  cow,  which  on 
said  day  was  stolen  from  Metcalf 's  field,  where  I  had  staked  her  out,  in  said 
county  and  state.  1  last  saw  her  there  about  6  o'clock  in  the  evening  of  April 
2d,  when  I  milked  her.  I  found  the  next  morning  at  Tipton's  slaughter-house, 
in  said  county  and  state,  certain  pieces  of  the  cow's  hide,  and  her  horns  and 
head  which  was  skinned,  which  I  identified,'  n  etc. 

Were  this  a  pleading,  the  allegation  as  to  venue  would  be  sufficient,  and  as 
evidence  it  furnishes  some  proof  of  the  county  in  which  the  offense,  if  any, 
was  committed.  The  verdict  was  not,  therefore,  for  this  reason  contrary  to 
evidence;  and  as  upon  other  points  there  was  ample  evidence  to  sustain  a  con- 
viction, the  contention  under  this  head  needs  no  further  consideration. 

The  giving  of  the  following  instruction  is  assigned  as  error:  "All  persons 
slaughtering  cattle  must  keep  the  hides,  with  the  ears  attached,  for  fifteen 
days;  and  all  persons  having  such  hides  in  their  possession  must  exhibit  the 
same  for  examination,  on  demand  being  made  by  any  person."  The  instruc- 
tion is  in  the  language  of  section  3185  of  the  Political  Code.  This  section 
is  assailed  by  the  appellant  as  being  in  violation  of  section  19  of  article  1  of 
our  state  constitution,  which  guaranties  the  rights  of  the  people  "in  their  per- 
sons, houses,  papers,  and  effects  against  unreasonable  seizures  and  searches." 
Treated  as  a  police  regulation,  we  are  not  prepared  to  say,  without  a  more  com- 
plete showing  than  is  here  presented,  that  the  regulation  is  so  unreasonable 
as  to  render  it  void.  But  as  applied  to  the  case  at  bar  an  equally  serious 
question  arises.  There  is  no  penalty  whatever  affixed  to  a  violation  of  sec- 
tion 3185,  and,  if  any  liability  can  accrue  from  such  violation,  it  must  be 
established  in  a  civil  action  in  favor  of  a  party  injured  thereby.  A  failure  to 
comply  with  the  requirements  of  the  statute  is  not  made  a  crime,  or  the  evi- 
dence of  a  crime,  and  as  it  had  no  application  to  the  case  on  trial,  the  instruc- 
tion should  not  have  been  given.  It  may  be  claimed,  however,  that  the  in- 
struction contained  a  mere  enunciation  of  an  existing  law,  from  which  the 
defendant  was  not  injured.  But  is  this  true  in  the  present  case?  Would  not 
the  jury  be  most  likely  to  draw  an  inference  of  guilt  from  the  fact  that  the 
hide  in  question  was  not  preserved,  coupled  with  the  instruction  given?  The 
facts,  so  far  as  they  appeared  in  reference  to  the  disposition  of  the  property 
alleged  to  be  stolen,  or  any  part  thereof,  were  proper  to  be  considered  by  the 
jury  in  determining  the  guilt  or  innocence  of  the  defendant.  They  were  evi- 
dence to  be  considered.  The  statute  in  question  was  not  evidence  on  the 
point,  and  yet,  as  given,  we  think  it  was  likely  to  be  taken  by  the  jury  as  an 
important  factor  in  the  problem  of  guilt  or  innocence. 

It  is  a  familiar  doctrine  of  the  common  law  that  a  defendant  can  only  be 
convicted  of  the  crime  with  which  he  is  charged,  or  of  a  lesser  crime  included 
in  such  charge,  and  that  evidence  of  his  having  committed  another  and  dis- 
tinct offense  is  not  to  be  received  for  the  purpose  of  rendering  it  probable 
that  he  is  guilty  of  the  offense  charged.    If  he  has  violated  every  law  of  the 
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land  except  that  involved  in  the  charge  against  him,  it  cannot  he  shown  to 
enhance  the  probabilities  of  his  guilt.  Yet  in  this  case  a  violation  of  section 
3185  is  invoked  against  defendant  to  aid  in  establishing  his  guilt  under  an 
information  for  larceny.  If  he  is  guilty,  it  is  because  he  committed  grand 
larceny,  and  not  because  he  violated  section  3185.  The  judgment  and  order 
appealed  from  should  for  this  cause  be  reversed. 

There  is  a  portion  of  the  charge  given  by  the  court  not  entirely  free  from 
objection,  viz.,  that  wherein  the  jury  are  informed  that  circumstantial  evi- 
dence is  legal  evidence:  ''Therefore,  if  you  are  satisfied  beyond  a  reasonable 
doubt,  by  the  reasoning  of  common  sense,  by  which  men  of  common  sense  aie 
guided  in  forming  their  opinion  as  to  the  conduct  of  others,  that  the  defend- 
ant committed  the  offense  in  manner  and  form,"  etc.,  "you  are  bound  to  con- 
vict," etc.  Common  sense  is  a  valuable  adjunct  in  reasoning,  and  in  the  de- 
duction of  facts  from  testimony,  but  the  jury  should  be  satisfied  of  the  guilt 
of  a  defendant  from  the  evidence,  and  the  "reasoning  of  common  sense"  can 
never  authorize  a  conviction  in  the  absence  of  testimony.  No  doubt  the  court 
below  intended  to  inform  the  jury,  in  substance,  that  in  deducing  facts  from 
the  testimony  they  should  pursue  the  methods  followed  by  men  of  commor 
sense.  The  language  used  was  probably  a  mere  oversight,  and,  while  per- 
haps not  very  material,  may  better  be  corrected. 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new  trial  or- 
dered. 

We  concur:  Sharpstein,  J.;  McFarland,  J. ;  Temple,  J;  McKinstry- 
J.;  Thornton,  J. 


End  of  Volume  14. 
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